GENERAL ACCOUNTING OFFICE 


DECISIONS OF 
THE COMPTROLLER GENERAL 
OF THE UNITED STATES 


q 


VOLUME 5 
JULY 1, 1925 TO JUNE 30, 1926 


J. R. McCARL 
Comptroller General 


LURTIN R. GINN 
Assistant Comptroller General 


WASHINGTON 
GOVERNMENT PRINTING OFFICE 
1926 





ADDITIONAL COPIES 


OF THIS PUBLICATION MAY BE PROCURED FROM 
THE SUPERINTENDENT OF DOCUMENTS 
GOVERNMENT PRINTING OFFICE 
WASHINGTON, D. C, 

AT 


$2.28 PER COPY 





LIST OF CLAIMANTS, ETC. 


Acme Card System Co 

Adams, Claude A 

Adee, G. M 

Aetna Casualty & Surety Co 

Albertson Motor Co 

Albrecht, Charles W 

Allen, Samuel... 

Alling Co_-_- 

Altair, U. 

American L ames “Mac shiner ft re 
Armat, 8. B_.. 

Arrowhead Springs Co 

Asiatic Petroleum Co 

Aspegren & Co., Inc. 

Atchison, Topeka & Santa Fe Railway Co 
Attorney General . 392, 411, 458, 560, 650 
Auer, Emil A mae 

Autocar Sales & Service Co 

Auto Mart 

Backstrom, C 

Baker, F. J 408, 438, 971 
Baker, Lola M 650 
Baker, Virgil 548 
Baldwin, Charles E_........... ihn ailahaates 599 
Baldwin, Herbert 883 
Baldwin, James W 561 
Ball, Amos. -. 818 
Ball, Hannah C_ 818 
Balmer, J. W 941 
Barber Asphalt Co 717 
Barber, E. H__-- 382 
Barfield, Donovan B 447 
Barker, N. ¢ 

Barnes, Elmer-_-_.* 984 
Barnett, Lloyd 

Baum, F. G 

BB-47 (ex- Washington) 

Bear, Tugboat - 

Beason Construction C 

PN it Bowe mncuaes 

Benton, R. H. 

Berry, Edward Davis....................... 
Bethlehem Orphan and Half Orphan Asylum. 

Bisel, W.J ; 

Bitter, Esther, Mrs- -. 

Bitter, Frank R 

Bjork, Ann C 

Black Diamond Coal Mining Co 

Blake-Palm Co..........-.--- 

Bliss Co., E. W--- 

Body, Jennie Medicine 

Bogart Paper Co-__..--.- 

Boon, Ben B-- 
Borthwick, 


IE. cvnknsenatdanmnsabibias 


Boussard, John 8 

Boyd, Nela De Maria__. 
Boyer, William Munro 
Bradley, Follett 
Bridwell, William A 
Britton, James / 

Brooks, E. F. 

Brown, Annie Diley 
Brown, Essie 

Brown, William 

Browne, F. W 

Buffalo State Hospital 
Bull-Insular Line, Ine 
Burke, Joseph A 

Burr, Horace G 

Busch and Son, J. H 
California, U. 8.8 
Callahan, J. B 

Callicott, 

Campbell, Thomas E - -. 
Canada Cement Co 
Canham, A. B-- 
Carlson, Agnes H ‘ 
Ge SI Rais, cacndeskeadetunecuuleiiad 
Carpenter, Mike C 

Carson, A. P 

Carter, Arthur H 

Cartter, Paul H 


Cc a B. r.. ie. 7 

Chatham, A 

Chaumont, U. 

Chesapeake & pha Telephone Co elsnne 354, 437 
Children’s Bureau, chief 746 
Civil Service Commission 39, 346 
Clark & Co 

Clayton-Hughes Co 

Cleland, H. F- - : 

Cleveland Life Insurance Co. 

Cochran, Thomas M 

Coffeen, James H 

Colenski, Stanley 

Colonial Hospital 

NN ace netsh ieale 937, 1022, 1038 
Commercial Auto & Supply Co. (Inc.)__..- 613 
Commercial Credit Co ‘ 
Commercial Photo Co 

Connell, R. M- 

Connolly, N cemlectan 

Continental Oil Co 

Conway, Samuel Porter... 

Conway, Willie Perry 

Corvallis BEGGS COicncdcccstdcccecetoiccevs al 


II 





LIST OF CLAIMANTS, ETC, 


Page 
‘osmos Theatre Co. (Inc.) 749 
I i hcl a nate ttednieteationssbes 177 
I a ta a a can 652 
ottle, Jesse 
Xrawford, R. C.. 
‘risp, Fred William._._. * 
‘rockett Launch & Tug Boat Co__.. 
‘rowe, Hazel L_-. ‘i 
‘rucible Steel Co. of America 
sumberland, L. L 
‘unningham Construction Corporation 
‘urley, Adelaide 
Dabney, F. D 
Daley, E.8S 
Dawson, Carey 
Deakyne, Herbert_-_. 
Decker, Edward M ens 
Dedham and Hyde Park Gas & Electric 
Light Co 
De France, Smith 
I i 5 esiaicnniegoesintaiidinaeasiont 
De Vega, Faustino 
Diamond G. Ranch. 
Dickenson & Co., W B 
Dickman, Earp T 
Diehl] Manufacturing Co-_-_-_-- 
District of Columbia, Commissioners... ._. 
NS Ti acc een tenemenininokinn 
Doherty, Frank M 
Donahue, Joseph 
Doniger Bros 
NU Bi cctidbtionentcidonstn i 
Due, Jew Te 
Duggan, Edward L 
Duncan, Richard 8 
Dunnebacke Co 
du Pont de Nemours & Co., E. 
Eagle-Ottawa Leather Co 
Eckliff, Charles C 
Eigenauer, John E.......-. eS ea 
Elkins, F. E 
Embry, Johnson & Tolbert__. 
Employees’ Compensation Commission 
Employers’ Liability Assurance Corpora- 
DE ia 
English, L. C 
Equitable Credit Co 
Erickson, Lincoln 
Ernst, Edward C 
Ernst & Ernst 


Favorite, Joseph H 

Fayhee, Margaret K ; 985 

Federal Motor Truck Co 712 
834 


First National Bank of Coalgate, Okla_-_...- 
First National Bank of North Bend, Oreg... 
Fisher, Elmo, Mrs 652 


| Gwin, Harry A... 





Page 
Flint, A. L 313 
Foo, Ly. - 306 
Fowle, E.D M seacendethai . 53,179, 1021 
De SD AIO. CERI « « wendccnecunuccsdsoce 781 
Francis, James H_.. 
Francis, William J 
Frank, Bery! H 
Frank, Jacob 
Frederick, C. F 
Freedman, A. 8 
Freeman & Co., Samuel T 
Friel, Joe J __- 
Gable, Joseph W 
EE) ae 
Gallagher, Peter J 
Gardes, A. H 2 206, 301 
Gay, Elmer J : 626 
General Electric Co... 407 
Georgetown Gas Light Co 448, 940 
Gerry, James L_. 
Gerth, Charles S 
Gerth Realty Experts 
Gheen, Ruth B-_. 
Gilchrist, C. 8 
Gillespie, Nora N 
Glover, F. W 
Glynn, J. J. a 
Golding, Robert N 
NN iincnacaidiicinininticcsiahihods Puiidentiath 
Goodwin, F. M..... ; 
Goodyear Tire & Rubber Co 
Goonan, William. 
Grady, Gertrude Beatrice 
Grady, James F 
Grand Rapids, Grand Haven & Muskegon 
Railway Co... 


| Grant, U.S 


Gratiot, James T 

Gray, Ernest O _. 

Greeley Iron Works 

Griffin, J. M 

Seen 

Grosse, Otto R 

Pee ee gre escceenecs 
Gwin, William Beall . 

CR, FRO On cc ccnccaccicccs 

Gwynn, Harry 

Haas, Philip A 

Hale, Irving Lycett 

Hale, Roy E 

OR See 

Halla, Carl 92, 140, 258, 291, 455, 723, 763, 
Hamilton, W. B 

Harris, Charles W_. 

a 
Hasbrouck, Raymond DeL 
SN tdien cinch ceciacinumgwnibaiioe 
Hatie, J. C 

Hawk, Charles Lyle 

Hawley, J. H 

Hayes, R. F., Mrs... 

Hayes, Robert T 

Hazelton Mills (Inc.).......... 

Hazen, jr., Thomas F 

SS SIE TE ci. scat cnkcbnanmacwondiniuen 
Hearn, A. J 





OF CLAIMANTS, ETC, 


Page 
Hearne, Blanche M 43! 
Hearne, Clinton 
Hegarty, R. J 
Heller, E. J 
Henderson, Daniel B 
Hendrick, Joseph A 
Herndon, J. B 
Herriman, Charles F 
Se 
Hesse, Joseph W ... 
Heuple, F. K 
Hickerson, J. D.... 
Bt Wes Biascieocecs 
Hill, Jesse B 
Hisle, Shelby 
Hitchcock, Craig W 
a a cereale 
Holden, George J 
i) § <a 
Hooven Automatic Typewriter Co- 
Horn, Samuel - --- 
Hospital, Ralph 
Houston Undertaking Co 
Howell, Olin B 
Huff, Robert B 
I CR ac ncsncndaunnechahoaweadade 655 
Humbert, G. F 
Humphreys, C. C 
Humphreys & Co., H 
Hunley, Cz 
Huntt, Sidney G 


I an inns ard Cee een 
Hyndman, Adolph J 

Hyndman, Marie A. H 

BI, Ti We ide decncccecatune 

International Money Machine Co 

Iten Biscuit Co 

Jackson, Russell C 

SG IE Minncansecncetsadpuenmeesay 
Jacobson, Benjamin L 433, 620 
SR cai seeeteateecliaadings 594 
> er 345 
Jasper, Robert T 334 
Jenks, R. G 187, 368 
Johnson, Thomas J 

Johnson, Walter 

Johnston, Irving G 

Johnston, M 

Jones, C. H 

Joyce, Patrick 

Judd & Detweiler 

I viii nk nadeceaiabacnne means 
Kansas Beef & Provision Co 

Kappler, Charles J. -- 

Kardex-Rand Corporation-. 

Kaufman (Inc.), Harry--- 

Kelley, John E........-. 

Kelly, M.J 

Kennicott, L. 8 

Kenny, John 

Kessler, L. W 

EL We Di ccusisdescnesveuseccanbouen 





Kingsnorth, H 

Kirchhof Construction Co., F. J 
OR , Eee 
Kirk’s Sanatorium, Doctor 
Kirkland, Weymouth 
Knabe, W. M — 253 
Knowlton, J. L 126 
RN Di ccnnninaemisde nuns 763 
Koplin, P -- il 
Kyser, Perry E 475, 631 
Lafot, Lloyd 

Lake, Stuart 

Lankford, B. L 

INNES: ts sadaadscndnanesodie aber toaka 
Larsen, Harold W 

Larsen & Sons, P. J 

Lawford & McKim 

Lazarus, Charles J. 

Ledbetter, H. S....-. 

Ledbetter, Robert S.. 


List, Monroe C 

Little, Ben P 

Littlefield, Manley F 

Llama, 8.8 

Locke, jr., Howard E.......... 


| Lockwood, W. M” 


Ramee, GC. B..ncccecsees 

Long, Clarence Roy 

Ne ere 
Love, Hattie F 

Ludlow, U. 

Luedke, Arthur H 

Lusby, J. R 292, 685 
Lyle, R. C 183 
a 97 
I I UP vnantanecnecnssbanangece <a 
Mack, Cornelius H 

Maley, Jos. L_--.-- 

Mammoth Sales Co 

Mann, Silas 

Manning, James C 

Mapes, John F 

Mary, 8.8 

Maryland, U. 


Matchett, Mandy Vallie 
Matchett, Nella T 


Mayo, C. 

Mayo Clinic ‘ 340 
Mazzuco, Antonetta..........-.- 

Mazzuco, Celestino Pallegrino. 

McAdams, Randolph ----.-.-..--- 

MeBryde, W. W.............. 

McCaul Co., The Chas 

McCluer, Allan 

McCormick, John T ..-- 5 
McCormick, Kirkland, Patterson & Flem- 


McCoy & Joyner 
MclIntyre, 8S. B 





VI LIST 


McKim, Mead & White 
McLaughlin, F. J- 
McNaughton, R. G 
Meek, 8. P 

Merriam, J. H 


Miller, Martin 

Mills, Arthur_. 

Milwaukee County House of Correction -... 
Minneapolis Transfer and Warehouse Co-.-- 
Mississippi River Commission 

Mitchell, H. E 

Moakley, Henry 

Molster, C. E... 

Monsen, W illia | =a : 
Montana National Bison Ra ange... 

Montross, George M i i aie a 
Morgan, Sidney -............- 72 
Morrill, George W 

Morrisette, James E 952 
Morton & Wilson 277 
Morvay, Victor W -. 445 
Moses, W. M 759 
Mullen, John J 324 
Mullis, Ed 930 
Munsey Trust Co- ; ‘ 749 
Murray State Sc hool of Agric niture 308 


- 110, 148, 222, 332, 


National Capital Park Commission 954 | 


National Home for Disabled Volunteer Sol- 
nc celiihinnibinndehemesate 976 
National Sesquicentennial Exhibition Com- 
mission 7, 891 


New Amsterdam Casualty Co. 445 | 


Newcombe, F. K.-. ella 702 
Newcomer, F. K- i 720 


New York State Hospit: al Commission...... 614 | 
New York Willow Furniture Co. 665 | 


Ney, E. F_-.-. 265 
Niles-Bennett-Pond Co___- -- 407 
>, eo ‘ 438 


Nordfarer, 8, S_- 870 


Nordstrom, Isidor 258 
Norfolk Southern Railroad Co 7 851 
North Coast Electric Co_.....-- 967 
Oceanic Steamship Co..........--.- . 68 
O’Connor, ‘y A ae 
Offiey, R. 

Osgood C aa Co., oe eee re . 
Ostermeyer, Ornelia M_. 
Ovaitt, N. C 

Overand, J. W 

 * ee iitiihiiieaaeiaa 
Pacific Telephone & “Telegrap h ¢ ED ecuneianinns 
Padrick, Ira-_. 

Pagter, A. C. 

Palmer School of Chiropractic. 
Panama Canal, Governor - . 
Parciale, Antonia___-. 
Parciale, Filomena - - 
Parfitt, Thomas A_._. 
Parker, Edward F___..-- 
Pasvolsky, Valentine 959 


ecoseepewecce hm 





OF CLAIMANTS, ETC, 


Page 

i TIN cea iaeiecienencintieeiiaiielamnbll — 
Patton, E 570 
Patton, Hugh L.....--- ‘ 716 
Payne, M. W . 995 
Peabody Coal Co__...- at ‘ ' — | 
Perkins, E. R oe 
Pherson, Maud 8................-.. — 
Pherson, William R —— 
Philleo, John M. . 578 
Phillips, Burt W laa 103% 
Pickering, U. 8.8 a 
Pittman, Charles W. ............... 974 
Pope, Horace_.-. 573 
Pope, James Hughdon 573 
Pope, Mary Esther... ‘ 573 
Portis, Charles McCall 914 
Portis, Onie M . iteibiltedadloia 914 
Postinaster General soe 3, 
6, 20, 26, 42, 56, 68, 186, 209 

330, 342, 354, 


, 272, 281, 299, 322, 

366, 404, 463, 470, 475, 477, 499 
556, 563, 582, 612, 631, 696, 725, 734, 846, 897, 
928, 931, 945, 949, 974, 980, 1039. 

Potomac Rubber Co. (Inc.).........--.----. 587 

Ph, Eh, SN np cnseddsweceorenes ‘:, ae 

Pounds, Robert J_.....-.-- 858 

Powers Aeveuntine Machine Corporation... 104 

Premier Coal Co-.- -.. . ‘ SOS 

Presbyterian Sanatorium 656 

Pritchett, Orlean Addison 581 

Proctor, S. B.- re 930 

Poy, Ong Jeong - - . 163 

Public Buildings and Public Parks, Divecter. 28, 

161, 927, 1015 

Public Printer 139, 680 

Pupich, Chris... 7 .. 3 

Pyne, F. G-_- 243, 417, 435, 512 

Quantico, 8. 8 206 

Quartermaster, United States Marine Corps 694 

Quinn, Orlo H . 140, 291 

Quinones, J. Gonzales 

Ransdell, H. B 

Rasmussen, A. R . 

Ratterman, Bernard G 

Raymond Manufacturing Co 

Reavis, Ella L_..-- 

Redeillat, Noah. 

Reetz, H. A 

Register of Wills, District of Columbia. ..-..- 

Reisinger, Robert 

Rice, H. G_. 

Richards, William P 

Richards & Co., W B 

Rivamonte, Alejandr« 

Rivenburgh, D. V 

Rivera, Felix 

Roach, Norman 

Robbins Co., The 

Roberts, John M 

Roberts & Co, H. L 

Robertson, Minnie May 

Robertson, Robert J 

Robertson, Vernon... 

Rollins, Harry W-. 

tosslyn Gas Co 

Rowden, Thad W 

Rudolph, Hans H 





OF CLAIMAN 


Page 
Ryan, Thomas F ‘ S44 
Sackett and Wilhelms Corporation 
Sadar, Anton 
St. Louis, ( 
Savage, John A- 
Sawyer, Herman L 
Schill & Co., Frederick... 
Schleicher, E : 
ee Se ©) | wc ccbbcdvecborcnacadas 
Schultz, Henry 
Schulz, John W. N 
Scott, Sampson 
Secretary of Agriculture 
136, 164, 277, 326, 376, 537 
1000, 1037 
Secretary of Commerce = 7 
49, 235, 274, 275, 358, 3, 547, 700, 900, 1032 
Secretary of the Interior = 15, 
73, 76, 86, 201, 212, 215, 231, 236, 252, 253, 255, 
308, 312, 377, 476, 479, 508, 517, 544, 558, 585, 
602, 638, 661, 675, 701, 727, 737, 750, 771, 810, 
821, 824, 829, 839, 862, 890, 903, 907, 932, 
935, 942, 1003. 
Secretary of Labor 
Secretary of the Navy 
22, 43, 70, 97, 113, 154, 184, 189, 198, 265, 
334, 385, 402, 404, 407, 415, 419, 423, 486, 
628, 640, 658, 699, 762, 863, 878, 918, 1033, 1043 
Secretary of State.............. 54, 90, 170, 180, 
306, 355, 574 3, 634, 647, 787, 879, 905, 991, 992 
Secretary of the Treasury... ee natant 5, 
11, 29, 33, 93, 108, 116, 122, 
203, 285, 289, 296, 300, 318, 335, 370, 400, 480, 552, 
567, 665, 674, 677, 717, 778, 785, 793, 795, 796, 
804, 832, 835, 848, 963, 968, 982, 1014. 
Secretary of War x sai . 
145, 389, 428, 578, 702, 713, 889, 1041 
George G . 442, 822, 1001 
Manning David 
Sellergren, Florence 
Shenandoah (airship) - . . .-- 
Sheridan, Gertrude Beatrice 
Sherrill, C. O.......-. - 
Shimonowsky and Brother, B. B pe 
Shipping Board Emergency Fleet Corpora- 
tion, United States 
Shuler, James E_. 
Sitter, Ben. W 
Pt, NET Us cnccncseseseosnenanenecee 
I Oa i 
Smith, A. W. 
Smith, Dean O-_. ith 
Smith, Francis Morris__. 
Smith & Bros. Typewriting Co., 
Snyder, 8. A.... 
Somme, U.S. A. T.. 
Standard Mercantile Co 
Standard Oil Co 
Standard Oil Co. of New 
Staron, John A 
Staufer, William C 
Stech, P. G__. 


O77 


49, 798, 841, 9 51, 


324, 
555, 


138, 150, 157, 162, 


Seibels, 


Seil, 


450, 954 
S886 


(Ine.). 


Jersey 


203, 1022 


Stevens Bros 
Stevens, Walter 8 
Btevenson, George 





eae 


, ETC, VII 
Page 
79 

RO] 


Stevenson, Grace G 
Stickney, H. O 
Stratton, Lee... ... 
Strawn, Silas H..-- 
Stull, Neal F 
Suisun, U.S 592 
Summers, J. L 28, 963 
A a 8 
Sutherland, W. RY 
Sutliff, L. S_- 

Sve, Minnie 

Paul Meyer. 

Swinomish, 8. 8- 

Symes, — B 

Tabbutt, iW 


icwanaiaia eee 


992 


987 
Sve, 


Thomas, Hulit 

Thorne, Benjamin F 

Thurman, George H me 
Tide Water Oil Sales Corporation -- 
Torovsky, Adolph... 

Totten, G. HI 

Triebe & Tucker 

Trippe, H. M- - 
Troy Laundry M: schinery Co. 
Tubb, John __. 

Tucker, Edward S-__. 

Tucker, Marshalr E __- 

Tullis, John R 
Turnage, Needham C 
Tyer Rubber Co...-. 
Umberger, Harry. 
United Dredging Co___- 
U 

U 


nited States Fidelity & Guaranty Cc ° 
nited States Rubber Co. 

United States Storage Co 

Utah Construction Co 

Os GB Bicsiccennce 


Vaughn, 
Venator, S. 8.._-. ‘ 
weteaoee Bureau, ‘Director. . 
51, 59, 64, 159, 208, 249, 286, 303, 356, 388, 
431, 437, 466, 484, 501, 504, 540, 542, 565, 
646, 667, 672, 773, 78°, 800, 843, 857, 864 
895, 901, 924, 933, 961, 989. 
Voigt, Bernard F_.......... 
Wabash Railway Co 
Valker, Kenzie Ww 171 
W. Iker, 395 
Walker, se ; 501 
FO i 838 
Ward, Joseph G. OA 
Warren, Avra M ... i ‘ 175 
Washington Gas Light Co 448, O41 
Watelsky, A 
Watson, Arthur G 
Watson, Harry G.- 
Watson, Ida Hazel 
Watson, Joseph A-.-..- 
Watson, Lois C es 
Watson, Margery Virginia. 
Webb, W. H-. 


397, 
636, 
, 866, 


527 


832 


656 





VIIl 


Weisheimc«r & Coolidge 
Westingh« use Electric 
cs 2 = 
West Maiwah, 8.8 
Wharton, Ira J_-..--- 
NN On CE a ncinaeammndnnbnaee 
Whitaker, Dudley E--...-- in taenwdiniatatiinnenalio's 
White Co — 
Whitescarver, W. O 
I IE GD ck ccminicctonnemeieseiiinnn 
I IID oso ceinsctneintathcvcheensietnmivecauniins 
Will, J. Everette 
Williams, Cyril A....-- 
Williams, C. R- 
Williams, Laura M-_.-- 
Williams, Raymond Pell .-....... a 
Williams, William M 
Wilmington, U. 8. 3..-.. 
Wilson, E. W 
Wilson, John T 


Page 


| 





LIST OF CLAIMANTS, ETC, 


Wilson, W. W 

Windsor, M. C 

Winter, E. T iasaeabiiabaioniib 

Wisconsin Motor Manufacturing Co........ 

Wise, George N....... 

Wold, 0. M 

Wolfe, Daniel D_. 

Wong, C. C 

Worrall, L. P as 

Worthington Pump & Machinery Corpora- 
tion ..... ‘“ ‘ 

a aa tees 

Wright, R. R 

Yoran, George F ..-... 

Young, Walker R 

Zabriskie, Luther K 





TABLE OF STATUTES, ETC. CITED IN DECISIONS 


STATUTES AT LARGE 


Page 

RF 702 | 1894, July 31, 28 Stat. 206. 
1792, May 8, 1 Stat. 279 ; 702 | 1894, July 31, 28 Stat. 208 
1798, July 16, 1 Stat. 610 702 | 1894, July 31, 28 Stat. 210. __- 
1801, Feb. 27, 2 Stat. 107 130 1894, July 31, 28 Stat. 211 
1811, Feb. 26, 2 Stat. 650 246 | 1896, May 28, 29 Stat. 184 
eS NS SS eer 702 | 1896, June 8, 29 Stat. 268. 
1817, Mar. 3, 3 Stat. 366. 702, 7 1896, June 11, 29 Stat. 453 
1818, Apr. 25, 3 Stat. 466. 1897, Feb. 27, 29 Stat. 599__ 
1836, July 2, 5 Stat. 80 7 1898, Mar. 15, 30 Stat. 316__.____ 
1837, Mar 2, 5 Stat. 153 1898, Apr. 26, 30 Stat. 365 ¢ 
1846, Aug. 6, 9 Stat. 59._...... 1898, July 1, 30 Stat. 555____. eae 593 
1861, Aug. 6, 12 Stat. 32: 1898, Dec. 21, 30 Stat. 759___ .... 180, 624, 635 
1862, May 20, 12 Stat. 393...........- | 1899, Mar, 3, 30 Stat. 1007 334 
1862, July 17, 12 Stat. 610 Q 1899, Mar. 3, 30 Stat. 1336 we 618 
1863, Mar. 3, 12 Stat. 751 1899, Apr. 11, 30 Stat. 1754 884 
1863, Mar. 3, 12 Stat. 768 1900, Apr. 12, 31 Stat. 78. 373 
1868, Mar. 30, 15 Stat. M4 1900, June 6, 31 Stat. 548 617 
1872, June 8, 17 Stat. 327 1901, 922 
1874, June 16, 18 Stat. 72 1901, 472 
1874, June 17, 18 Stat. 77 1901, 154 
1874, June 22, 18 Stat. 191 1901, 259 
1875, Mar. 3, 18 Stat. 452 1902, « 

110, 179, 183, 256, 359, 467, 631,720 | 1902, Apr. 21, 32 Stat. 117 
1875, Mar. 3, 18 Stat. 480. 271,292 | 1902, June 6, 32 Stat. 326 
1875, Mar. 3, 18 Stat, 4$4._....... 1902, June 13, 32 Stat. 37. 
1875, Mar. 3, 18 Stat. 485......... 8: 1902, June 17, 32 Stat. 388______ 
1876, Aug. 15, 19 Stat. 203. 1902, June 17, 32 Stat. 389___. 
1877, Feb. 27, 19 Stat. 25: 1902, June 17, 32 Stat. 390 
1879, Mar. 1, 20 Stat. : 1902, June 30, 32 Stat. 512 
1879, Mar. 3, 20 Stat. 353. 1902, July 1, 32 Stat. 564 
ee el ee 244 1902, July 1, 32 Stat. 711 
1908, Ams, &, SB Beat. TS ..nccencseesascocse 273, 1902, July 1, 32 Stat. 712 

680, 700, 969, 1017 1903, Jan. 31, 32 Stat. 790 

1882, Aug. 5, 22 Stat. 286____. 1903, Mar. 2, 32 Stat. 932__ 
1882, Aug. 7, 22 Stat. ¢ sialileiai a 1903, Mar. 2, 32 Stat. 946 
1882, Aug. 7, 22 Stat. 330 1903, Mar. 3, 32 Stat. 117 
1883, Jan. 16, 22 Stat. 404 1903, Mar. 3, 32 Stat. 1177 
1883, Mar. 3, 22 Stat. 590__................. 661,840 1903, Mar. 3, 32 Stat. 1213 
1884, July 26, 23 Stat. 54 1904, Feb. 18, 33 Stat. 41__. FC 
1884, July 5, 23 Stat. 115......... 306 1904, Apr. 23, 33 Stat. 274 pidew 261 
1885, Mar. 3, 23 Stat. 350 1904, Apr..27, 33 Stat. 347. . os 1034 
1885, Jan. 6, 23 Stat. 516 : 1904, Apr. 27, 33 Stat. 422 ... 203, 285, 737 
1887, Feb. 4, 24 Stat. 379 1904, Apr. 28, 33 Stat. 440 
1887, Mar. 2, 24 Stat. 463 661, 911 1904, Apr. 28, 33 Stat. 533 
BERT. Det: SB, BE Beet. CUR ..nccccunennscos.-s, BB 1905, Jan. 27, 33 Stat. 616 
1890, Sept. 30, 26 Stat. 537 1905, Feb. 1, 33 Stat. 628 
ee eS ff ee 271, 293 1905, Feb. 24, 33 Stat. 811 
1891, Mar. 3, 26 Stat. 295 | 1905, Mar. 3, 33 Stat. 1257 
1891, Mar. 3, 26 Stat. 1906, Feb. 27, 34 Stat. 48___. 
1892, July 14, 27 Stat. 131 | 1906, May 26, 34 Stat. 200... 
1893, Feb. 13, 27 Stat. 892 | 1906, June 12, 34 Stat. 246_. 
1893, Mar. 3, 27 Stat. ; 551 1906, June 20, 34 Stat. 316__..............-. 482, 977 
1894, June 28, 28 Stat. 96. «---------- 312 | 1906, June 26, 34 Stat. 476_. ; S7 
1804, July 31. 28 Stat. 7 1906, June 28, 34 Stat. 54: 





1906, June 29, 34 Stat. 584..............- oa. 
1906, June 30, 34 Stat. 
1906, Dec. 11, 34 Stat. § 


7, Mar. 2, 34 Stat. 
Mar. 4, 34 Stat. 
Apr. 23, 35 Stat. 





May 29, 35 Stat. 
May 29, 35 Stat. 
Feb. 2, 35 Stat. 59: 
Feb. 16, 35 Stat. 








Aug. 5, 36 Stat. 
June 17, 36 Stat. : 
June 18, 36 Stat 
June 18, 36 Sts 
June 25, 36 St: 





June 25, 36 Stat 
Feb. 13, 36 Stat 
Mar. 2, 36 Stat. 





Mar. 3 36 Stat. 
Mar, 3, 36 Stat. 
Mar, 4, 36 Stat. 


Mar. 4, 36 Stat. 
Mar. 4, 36 Stat. 
Mar. 4, 36 Stat 
Mar. 7, 37 Stat. 7 
June 26, 37 Stat 

Aug. 14, 37 Stat 

Aug. 17, 37 Stat. 31: 





Aug. 23, 37 Stat 
Aug. 24, 37 Stat 
Aug 24, 37 Stat 
Aug. 24, 37 Stat 
Aug. 24, 37 Stat 
Aug. 24, 37 Stat 
Aug. 24, 37 Stat 
Mar. 4, 37 Stat 


Mar. 4, 37 Stat 
July 9, 38 Stat 
Dec. 23, 38 Stat 
Apr. 6, 38 Stat. : 
256, 333, 450, 467, 63!, 
Apr. 6, 38 Stat. 335 
Apr. 27, 38 Stat 
1914, June 30, 38 Stat 
1914, June 30, 38 Stat 
1914, July 16, 38 Stat 
1914, July 16, 38 Stat 











TABLE OF STATUTES, ETC., CITED 





1914, July 21, 38 Stat. 548_. 
1914, July 29, 38 Stat. 559_ 
Aug. 1, 38 Stat. 680 - 
316, 333, 450, 469, 631, 702, 720 
Aug. 13, 38 Stat 
Sept. 3, 38 Stat 
Sept. 11, 38 Stat 
Jan. 28, 38 Stat 
Jan. 28, 38 Stat. 802 
Feb. 5, 38 Stat. 806 
Mar. 3, 38 Stat 
4, 38 Stat. 1077 


1914, 


1914, 
1914, 
1914, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1915, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 


1916, 
1916, 


1916, 


1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1916, 
1917, 
1917, 
1917, 
1917, 
1917, 
1917, 
1917, 


1917, ! 


1917, 


1917, June 
1917, Jun 





DECISIONS 









> 















Page 


ecccceesesccccce 293 
aseus oo 108 


76, 101, 116, 256, 


788, 826, 875 





mag nbannenihien ee 


nhienintebtbeenss 203 
861 
36 
36 
993 


end secdniibaknnrs 316 
ineneernntdentbasess 141 
cchenvestndwastes 280 


861 
oo 
— : 116, 400 
. 39, 374, 538, 806, 891 
inn | or 
aepeubbevodesee 662, 839 
needs 308 


wteensousues 612, 613, 633 


ihtavewanedionel . 922 





— 189, 239, 551, 919 
a 39, 374, 538, 806 
nerane 325 
eebauwaan 35, 555, 699 
pecennense 423 
coeeecese-- 442 
guts ; 189, 419 
ue . 643 
a 404, 903 

opwee 1034 
eccceceee- - 
448, 940 

685 

95, 283, 301, 404, 688, 699 
206 
f HY 


SHI 





TABLE OF STATUTES, ETC., CITED IN DECISIONS XI 


Page 


Page 
1917, Oct. 6, 40 Stat. 35 ° Sy 1920, May 22, 41 Stat. 614 71, 139, 904 


Te, GE BONG, Gini aoasisandecnted 927, 975 
1917, Oct. 6, 40 Stat. 39 864 | 1920, May 22, 41 Stat. 619 
1917, Oct. 6, 40 Stat. 4 636 


1917, Oct. 6, 40 Stat. 3¢ : 247,923 | 1920, May 


1920, June 4, 41 Stat. 

1917, Oct. 6, 40 Stat. 406 688 | 1920, June 4, 41 Stat. 

1917, Oct. 6, 40 Stat. 40: . 915 | 1920, June 4, 41 Stat. 769_- it ee 
1917, Oct. 6, 40 Stat. 409. .................. 288,773 | 1920, June 4, 41 Stat. ta 913 
1917, Oct. 6, 40 Stat. 410. _... if 250 | 1920, June 4, 41 Stat. 776 542 
1918, Jan. 26, 40 Stat. 432 885 | 1920, June 4, 41 Stat. 195 
1918, Mar. 28, 40 Stat. 47% 142 1920, June 4, 41 Stat. 195 
1918, Mar. 28, 40 Stat : 663 1920, June 4, 41 Stat. 146 
1918, Mar. 30, 40 Stat. i 594 | 1920, June 4, 41 Stat. 

1918, Apr. 16, 40 Stat. 530__._- ..---- 63,952 | 1920, 
1918, May 20, 40 Stat. 555 a. 36, 864 1920, 
1918, May 25, 40 Stat. 591... See 839 | 1920, 
1918, June 25, 40 Stat. 606 aoce Ot 108, 
1918, June 25, 40 Stat. 61: . 636 | 1920, 
1918, June 25, 40 Stat. ¢ 7 773 1920, 
1918, June 25, 40 Stat. 615____- ee 503 | 1920, 
1918, June 27, 40 Stat. 779 | 1920, 
1918, July 1, 40 Stat. 70: 713 | 1920, 


June 4, 41 Stat. 918 
June 4, 41 Stat. 824............ 33, 473, 914, 948 
June 5, 41 Stat. ¢ 

June 5, 41 Stat. 

June 5, 41 Stat. § 

June 5, 41 Stat. 993__ 

June 5, 41 Stat. 

June 5, 41 Stat. 


71i June 5, 41 Stat. 
1918, July 1, 40 Stat. 5 181 1920, June 10, 41 Stat. 


1918, July 1, 40 Stat. 713__-_- 5 919 1920, Dec. 26, 41 Stat. 
1918, July 1, 40 Stat. . 240,919 | 1921, Feb. 22, 41 Stat. 
1918, July 9, 40 Stat. $50 | 1921, Mar. 
1918, July 9, 40 Stat ( q 1921, Mar 
1918, July 9, 40 Stat is te 142 1921, Mar. 
1918, July 9, 40 Stat. idol 1921, Mar. 
1918, July 9, 40 Stat detent ‘ 1921, Mar. 
1918, July 11, 40 Stat. 808.................... Wi 1921, 
1918, July 18, 40 Stat. 912 2,720 | 1921, 
1918, Aug. 31, 40 Stat. 949 

1919, Jan. 7, 40 Stat. 1052. | 1921, 
1919, Feb. 4, 40 Stat. 1056 2 1921, 
1919, Feb. 24, 40 Stat. 1140__. { 1921, 
1919, Feb. 24, 40 Stat. 1141__. pital 8 | 1921, 
1919, Feb. 24, 40 Stat. 1146 2 1921, 
1919, Feb. 24, 40 Stat. 1148 529,762 | 1921, 
1919, Feb. 24, 40 Stat. 1151_._.-. ile 1921, Aug. 9, 42 Stat a oe oe ‘ 531 
1919, Feb. 26, 40 Stat. 1182..... -- #892 | 1921, Aug. 9, 42 Stat. 1: 615 
1919, Feb. 28, 40 Stat. 1203_. 265 | 1921, Aug. 9, 42 Stat. 15: 859 
1919, Mar. 1, 40 Stat. 1266 470 | 1921, Aug. 9, 42 Stat. 1! 7389 
1919, Mar. 1, 40 Stat. 1270... - 411,747 | 1921, Aug. 9, 42 Stat. 15: : 501 
1919, Mar. 2, 40 Stat. 1: ‘ - S79 | 1921, Aug, 9, 42 Stat. 156 672 
1919, Mar. 3, 40 Stat. 2. , 796 1921, Nov. 9, 42 Stat. 21: 825 
1919, July 11, 41 Stat. 14 2 1921, Nov. 9, 42 Stat. 575 
1919, July 11, 41 Stat. 15 _ | 1921, Nov. 23, 42 Stat. 285 297 
1919, July 11, 41 Stat 1921, Nov. 23, 42 Stat. 296 297 
1919, July 11, 41 Stat . + 1922, May 
1919, July 19, 41 Stat. 163 - 192 
1919, Oct, 28, 41 Stat. 315_..- --- 459, 1952 


1, 41 Stat. 
1, 41 Stat. 
3, 41 Stat. 125 477, 602, 675 
4, 41 Stat. : 393 
4, 41 Stat 36 140, 291 
June 10, 42 Stat. 23_- 557, 737 
June 10, 42 Stat. 24........ 171, 
266, 373, 546, 580, 591, 822 
June 10, 42 Stat. 2: odeane ---.~ 343, 949 
June 10, 42 Stat. 356 
June 16, 42 Stat. 
June 16, 42 Stat. & 4104 
July 12, 42 Stat. 123.. . 1044 
Aug. 9, 42 Stat. S64 


24, 42 Stat. ! bmtedbataetue wi 309 


, June 10, 42 Stat. --- 189, 195, 246, 1038 
22, June 10, 42 Stat. 626. setts ‘ 1001 


£928, Oct. 28, 4) Stat. 317... ------+ 298 | 1922, June 10, 42 Stat. 627 43, 
1919, Dec. 11, 41 Stat 5 


366 63, 198, 571, 850, 952, 1035 
1919, Dec. 17, 41 Stat. 3 | 1922, June 10, 42 Stat. 6: 113 
1919, Dec. 24, 41 Stat. 374.. } 1922, June 10, 42 Stat. . 121, 550, 918, 920, 1033 
1919, Dec. 24, 41 Stat. . . 1922, June 10, 42 Stat. 630 intbudkactwablod 97, 
1920, Feb. 25, 41 Stat. 437 : 184, 197, 224, 402, 423, 506, 518, 850 
1920, Feb. 28, 41 Stat &5 1922, June 10, 42 Stat. 631... 102, 
1920, Feb. 28, 41 Stat. 47° 3st 153, 171, 226, 317, 359, 399, 512, 571, 719, 1010 
1920, Mar. 9, 41 Stat j S71 1922, June 10, 42 Stat. 63: 195, 352, 983, 1039 
1920, Mar. 9, 41 Stat. 527... 285 1922. June 10, 42 Stat. 63° 430 
1920, Apr. 24, 41 Stat. 582... . - 626 | 1922, June 15, 42 Stat. 6 524 
1920, Apr. 24, 41 Stat. is . 470,609 | 1922, June 19, 42 Stat. 65 609 
1920, May 18, 41 Stat. ‘ Ls dee ated 63 1922 


22, June 19, 42 Stat. 66 577 
1920, May 18, 41 Stat. -- 171, 226, 230, 362, 570,571 | 1922, June 30, 42 Stat. 749... cece ccccceee 863110 
1020, May 21, 41 Stat. 613................... 12,757 | 1922, June 30, 42 Stat. 760. 


cccccecccccccescccs §66 S80 





XII TA 







BLE OF 














STATUTES, ETC., CITED IN DECISIONS 


Page | 





ee ee 2 
1922, July 1, 42 Stat. 787................. —— 
1922, July 1, 42 Stat. 790................. ~~ 
1922, Sept. 1 ,42 Stat. 634.................... 57 
1922, Sept. 14, 42 Stat. 841_.... 309, 581 
1922, Sept. 21, 42 Stat. 973... 371 
1922, Sept. 21, 42 Stat. 988__. 665 
1922, Sept. 21, 42 Stat. 989__. ——s | 
1922, Sept. 22, 42 Stat. 1021 267 
1922, Sept. 22, 42 Stat. 1035................. 147, 621 
1922, Dec. 28, 42 Stat. 1066. .................. 986 
1023, Jan. 3, 42 Stat. 1004..................... 665 
S088, Jam. SR, 43 Giat. 1146... ..cccccccsces 243 
1933, Feb. 13, 42 Stat. 1244................... 647 
Se, re. BG, 6B Boat. 1081) ...nnccoccccccccece 609 
RE eee 390 
1923, Mar. 4, 42 Stat. 1448.............. 283, 377, 585 
1923, Mar. 4, 42 Stat. 1449.................. 283, 378 
Si ee. Gy GP Ries. BERR. .nnciceccccescccese 567 
BORE, Dilar.. 4, 43 Btat. 145A....cccccsocconcense 5 
1023, Mar. 4, 42 Stat. 1467................... 677 
1923, Mar. 4, 42 Stat. 1488................... 303, 
346, 450, 560, 763, 795, 1015 
1923, Mar. 4, 42 Stat. 1489............... 148, 202, 537 
a mee. 0, GR Giee: BARB... .noccudsccccecnd 38 
1923, Mar. 4, 42 Stat. 1508................... 67, 309 
1923, Mar. 4, 42 Stat. 1521.................... 859 
1923, Mar. 4, 42 Stat. 1524 ee: 
1923, Mar. 4, 42 Stat. 1536..... ‘ ee 
Be Oe ED ondntinebiencbmalininad 36 
a 36 
Ps AeA Es PR onnnnccencesnnenenncs 233 
ee eee 367, 499 
Bas, Aur. Bi, @ Bbat. 106... nc cccescccucetss 34,473 | 
1924, Apr. 21, 43 Stat. 106............-....- 33 | 
rn ey ae Oe eeeee., BOR... cccemeesevccdce 747 
1924, May 19, 43 Stat. 121........... . 165, 876 
1924, May 19, 43 Stat. 125........... 64, 461, 465, 653 
1924, May 19, 43 Stat. 572 
1924, May 19, 43 Stat. 431 
1924, May 24, 43 Stat. 905 
1924, May 24, 43 Stat. M 
1924, May 24, 43 Stat. 786, 872 
1924, May 26, 43 Stat. 306 
1924, May 26, 43 Stat. 880 
1924, May 27, 43 Stat. 685 
1924, May 27, 43 Stat. 926 
1924, May 28, 43 Stat. 1044 
1924, May 28, 43 Stat. 104.................... 243 
1924, May 28, 43 Stat. 203.................... 694 
1924, May 28, 43 Stat. 216...................- 1032 
1924, May 28, 43 Stat. 222.................... 272 
1034, May 28, 43 Stat. 223.................... 218 
3084, May 38, 48 Stat. S4......n...----.ccce 5 
1924, May 28, 43 Stat. 239.................... 599 
1924, May 28, 43 Stat. 240.................. 112, 986 
1924, May 31, 43 Stat. 245.................... 548 
1904, May 81, 43 Stat. 250........cccc.-----.. 7B 
1924, May 31, 43 Stat. 251.............. 443, 506, 620 
TOBA, Femme B,  Btat. B06... cccccecccces-s: 7 
1924, June 3, 43 Stat. 356. .................... 847 
Sek, Fees, 6B Stat. BEB... cecuccecceovecess 13 
1924, June 3, 43 Stat. 36 ~-- 145, 438, 959 
1924, June 3, 43 Stat. 365..................... 66 


1924, June 4, 43 Stat. : 
1924, June 5, 43 Stat. 3 








692, 977 





716 { 1925, Feb. 11, 43 Stat. 857 


1924, June 5, 43 Stat. 
1924, June 5, 43 Stat. 
1924, June 5, 43 Stat. 
1924, June 5, 43 Stat 
1924, June 5, 43 Stat. 
1924, June 5, 43 Stat. 
1924, June 5, 43 Stat. 
1924, June 6, 43 Stat. 
1924, June 6, 43 Stat. 
1924, June 6, 43 Stat. 
1924, June 6, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. ! 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. ! 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 








Sees 59, 543, 1027 
1924, June 7, 43 Stat. 612........... 637 
1924, June 7, 43 Stat. G13..................... 850 
1924, June 7, 43 Stat. 615........... 540, 645, 667, 864 
ON RS Re ee 801 
1924, June 7, 43 Stat. 617................... 636 


1924, June 7, 43 Stat. 620-_. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 622. ............... 
1924, June 7, 43 Stat. 6: 

1924, June 7, 43 Stat. 6: 

1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, Dec. 5, 43 Stat. 
1924, Dec. 5, 43 Stat. 68 
1924, Dec. 5, 43 Stat. 
1924, Dec. 6, 43 Stat. 


1924, Dec. 6, 43 Stat. 7) 


, 77, 137, 157, 231, 235, 302, 567 





------00---- 616, 655, 866 


541 


61, 788, 812 





jewenen 50 
1924, Dec. 6, 43 Stat. 795 
1925, Jan 13, 43 Stat. 7 567 
1925, Jan. 20, 43 Stat. 74 
ae 390 
1925, Jam. 22, 43 Stat. 764..................... 2, 
37, 74, 77, 137, 157, 231, 235, 302, 567, 795 

1925, Jan. 22, 43 Stat. 766 


1925, Jan. 
1925, Jan. 
1925, Jan. 
1925, Jan. 
1925, Jan. 
1925, Jan. 
1925, Jan. 
1925, Jan. 
1925, Feb. 
1925, Feb. 
1925, Feb. 
1925, Feb. 
1925, Feb. 


22, 43 Stat. 770. 
22, 43 Stat. 
22, 43 Stat. 
22, 43 Stat. 776 
22, 43 Stat. 7: 
22, 43 Stat. 
22, 43 Stat. 
22, 43 Stat. 786 
10, 43 Stat. 822. 
10, 43 Stat. 827 
10, 43 Stat. 829. 
10, 43 Stat. 833. 
10, 43 Stat. 835_. 






TABLE OF STATUTES, ETC., CITED IN DECISIONS 


Page 
1925, Feb. 11, 43 Stat. 86 877, 1045 1925, Mar. 3, 43 Stat. 
1025, Feb. 11, 43 Stat. 872. ............... -- 243, 518 1925, Mar. 3, 43 Stat. 
1925, Feb. 11, 43 Stat. 873 1925, Mar. 3, 43 Stat. 
1925, Feb. 11, 43 Stat. 877 : 1925, Mar. 3, 43 Stat. 
1925, Feb. 12, 43 Stat. 896 g 1925, Mar. 3, 43 Stat. 
1925, Feb. 12, 43 Stat. 897 1925, Mar. 3, 43 Stat. 
1925, Feb. 12, 43 Stat. 901 1925, Mar. 3, 43 Stat. 
1925, Feb. 12, 43 Stat. 906 1925, Mar. 3, 43 Stat. 
1925, Feb. 12, 43 Stat. ¢ ‘ 1925, Mar. 3, 43 Stat. 
1925, Feb. 12, 43 Stat. ¢ 2 | 1925, Mar. 3, 43 Stat. 1: 302, 645 
1925, Feb. 12, 43 Stat. ¢ 1925, Mar. 4, 43 Stat. 
1925, Feb. 12, 43 Stat. 93 f 1925, Mar. 4, 43 Stat. 
1925, Feb. 12, 43 Stat. 924_. anes. SE 1925, Mar. 4, 43 Stat. 
1925, Feb. 12, 43 Stat. % 58, 39 1925, Mar. 4, 43 Stat. 
1925, Feb. 24, 43 Stat. ¢ 450, 630 1925, Mar. 4, 43 Stat. 
1925, Feb. 24, 43 Stat. 975... ---------- 450 | 1925, Mar. 4, 43 Stat. 130: 584 
1925, Feb. 26, 43 Stat. 983_. aaacoiunicadeed 28 | 1925, Mar. 4, 43 Stat. 13 : 857 
1925, Feb. 27, 43 Stat. 476, 602, 675, 821 1925, Mar. 4, 43 Stat. 1304___. ee 
1025, Feb. 27, 43 Stat. 1000. .................. 1925, Mar. 4, 43 Stat. 44, 51, 357, 1006 
1925, Feb. 27, 43 Stat. 1925, Mar. 4, 43 Stat. 
1925, Feb. 27, 43 Stat. 1925, Mar. 4, 43 Stat. 
1925, Feb. 27, 43 Stat. 1925, Mar. 4, 43 Stat. 
1925, Feb. 43 Stat. aaa 1925, Mar. 4, 43 Stat. 
1925, Feb. 43 Stat. 390 1925, Mar. 4, 43 Stat. 1: 160, 250, 
1925, Feb. 43 Stat. 397, 485, 501, 503, 672, 845, 902, 924, 934 
1925, Feb. 43 Stat. 104 ‘ 2006, Dar. 4, 46 Gtat. 1906... ....ccccecsss . 450 
1925, Feb. 43 Stat. 2 f 1925, Mar. 4, 43 Stat. 1331 , 275 
1925, Feb. 43 Stat. 20, 72! 1926, Feb. 26, 44 Stat. 127 77 
1925, Feb. 28, 43 Stat. pian iieteeinnt , 1926, Feb. 26, 44 Stat. 133__. 
1925, Feb. 43 Stat. 1926, Mar. 2, 44 Stat. 143 
1925, Feb. 43 Stat. i 56, 6% 1926, Mar. 2, 44 Stat. 
1925, Feb. 43 Stat. 106 ‘i 1926, Mar. 2, 44 Stat. 157. 
1925, Feb. 28, 43 Stat. f 1926, Mar. 2, 44 Stat. 57, 1000, 1031 
1925, Feb. 43 Stat. 1067 ‘ 1926, Mar. 3, 44 Stat. _ sc 786 
1925, Feb. 28, 43 Stat. 71,885 | 1926, Mar. 3, 44 Stat. 892 
1925, Feb. 28, 43 Stat. 1080 3 1926, Mar. 15, 44 Stat. 
1925, Feb. 28, 43 Stat. 1083 2, 555 1926, Apr. 13, 44 Stat. 24: 
OS 1926, Apr. 15, 44 Stat. 2! 
1925, Feb. 28, 43 Stat. 6 184, 538, 920 1926, Apr. 15, 44 Stat. 26 
1925, Feb. 28, 43 Stat. 1087 1926, Apr. 22, 44 Stat. 315__.. 
1925, Mar. 2, 43 Stat. 1099 1926, Apr. 26, 44 Stat. 323 1003, 1028 
1925, Mar. 3, 43 Stat. 1110 1926, Apr. 27, 44 Stat. 328 1033 
1925, Mar. 3, 43 Stat. 1926, Apr. 29, 44 Stat. 342_____ * sia 1012 
1925, Mar. 3, 43 Stat. 1926, May 1, 44 Stat. 382_................-- 975 
1925, Mar. 3, 43 Stat. 1116............- .. 228, 458 1926, May 8, 44 Stat. 417_................ 1001, 1038 
1925, Mar. 3, 43 Stat. 1142.......... 252, 275, 479, 810 1926, May 21, 44 Stat. 504 
1925, Mar. 3, 43 Stat. 1145.................. 586,944 1926, May 26, 44 Stat. 654 
1925, Mar. 3, 43 Stat. 1152 1926, June 4, 44 Stat. 696 
1925, Mar. 3, 43 Stat. 1158. 


729, 848 
619 
381 





S 


BERSERNSSSSS 


ee 


SRRe 





STATUTES 


Section Section 


822 
S87 
887 
887 
O54 
382 | 
383 | 
928 | 





XIV TABLE OF STATUTES, ETC., CITED DECISIONS 


Section Page ; Section 
| 
54 
84 | . 
80 | 367 ‘ ipnes oo. 1,355 
a - 417, 553 
22, 164 
- wate 1 
30, 41, 132, 384, 508, 
71, 776, 799, 835, 881, 898, 963 
734 
386, 628, 762 
628, 762 
762 
J 386 
. 355, 628 
576 
72 | 2736...... ont idea ‘ 662 
992 450, 749 
94, 374, 872 3 b Son ah 385 
37, 50, 78, 94, 100, 159, 374, 658, 672, 88s. 891 
o4 
24, 1018 


1918 


1018 


Sis intitle cliches ico 
3173. . 

3244 ineihinite ' 

3386 . soe teptavanbabaiarepadiidtoe i 122 


734, 929 

624 
938 . ih Siainiencaadbilteiin a 624 
93% Ps is ; aan 180, 624, 635 
938 1734 —— 5A2 
870 4787 - - 688 


502,749,907 | 4812 


289, 694. 734. 785, 929, 1005 4843 
389, 734, 1006 4849 
ARG, 785 5240 


300, 968, 1000, 1013 | 5292 


DECISIONS OF THE COMPTROLLER GENERAL 


1 Comp. Gen. 2, 358,525 | 1 Comp 
1 Comp. Gen. ‘ { Comp. 
1 Comp. Gen. 25. ; | Somp. 
1 Comp. Gen. ! 2 Somp 
1 Comp. Gen. 7 ( ‘omp. 
1 Comp. Gen. { ote ‘omp 
1 Comp. Gen. ¥% , Somp. 
1 Comp. Gen. 104. 6 ‘comp 
1 Comp. Gen fi Yomp 
1 Comp. Gen. |: . icici ee somp 
1 Comp. Gen 1: 533, 71: Somp 
1 Comp. Gen ‘ Somp 
1 Comp. Gen. 155 7 : omp 
1 Comp. Gen comp 
1 Comp. Gen. 185 Somp 
1 Comp. Gen. 189_-. : 1,{ 2 Comp 
1 Comp. Gen. 2 ‘ Somp 
1 Comp. Gen 25 Jomp. 
1 Comp. Gen. 252... $ 2 | 2Comp 
1 Comp. Gen. 2% 32! 2Comp 





wee we wo 


—___ wa 


2 Comp. 


2 Comp 


2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 


2 Comp 


2 Comp. 
2 Comp. 
2 Comp. 


2 Comp 


2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 


2 Comp 


2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 


2Comp 


2 Comp. 
2 Comp. 


2 Comp 


2 Comp. 
2Comp. 
2 Comp. 


2 Comp 


2 Comp. 
2 Comp. 
2 Comp. 


2 Comp 
2 Comp 


2 Comp. 
3 Comp. 


3 Comp 
3 Comp 


3 Comp. 


3 Comp 
3 Comp 
3 Comp 


3 Comp. 


3 Comp 


3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 


8 Comp 


Gen. § 


Gen. 
Gen. 
Gen. 
Gen. 
Gen. 


TABLE OF STATUTES, ETC., CITED 


Gen. 23: 


Gen. 4 
Gen. ‘ 


Gen. 267 


Gen. : 


Gen. 323 
Gen. 32% 


Gen. 3: 
Gen. ¢ 
Gen. ¢ 
Gen. ¢ 
Gen. ¢ 
Gen. 3% 
Gen. 4 
Gen. 

Gen. 


Gen. 46 
Gen. 48 


Gen. 4 
Gen. 5 
Gen. ! 
Gen. { 
Gen. ! 


123, 203 
974 


Gen. 598 


Gen. 59% 


Gen. 606 


Gen. 6 
Gen. 


Gen 


Gen. 


Gen. 67: 


Gen. 
Gen. 
Gen. 7 
Gen. 
Gen. 7 
Gen. 7 


5A, 91, 201 
203 


Gen. 77 


Gen. 


Gen 


Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 


Gen. 202. 


Gen. 4 
Gen. ‘ 
Gen. : 
Gen. ‘ 
Gen. 2 
Gen. ‘ 
Gen. 

Gen. ¢ 
Gen. ¢ 








3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 


3 Comp 


3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 


3 Comp 


3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 


3 Comp 


3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


4Comp 


4 Comp. 
4 Comp. 
4 Comp. 


4 Comp 


4 Comp. 
4 Comp. 


4 Comp 
4 Comp 
4 Comp 


Gen 


Gen. 


Gen. 
Gen. 


Gen. 
Gen. 
Gen. 
Gen. 54! 
Gen. 


Gen. 


Gen. 
Gen. 
Gen. § 
Gen. 92 
Gen. § 
Gen. 
Gen. § 
Gen. 
Gen. 32 
Gen. 65 
Gen. 7 
Gen. 
Gen. § 
Gen. 
Gen. 
Gen. 
Gen. 


Gen. 
. Gen. 
. Gen. 
. Gen. 


IN DECISIONS 


Gen. 3: 
Gen. 3 
Gen. 365 
Gen. ¢ 
Gen. ¢ 
Gen. 
Gen. 
Gen. 4 
Gen. 
Gen. 
Gen. 
Gen. 


MPs tinrbnpeviannwunimuatdin 104, 720 
Diiaeevetnnasinetachegnbuls 104, 913 


Gen. 57 
Gen. £ 
Gen. 604 
Gen. 605 
Gen. 
Gen. 62: 
Gen. 625 
Gen. 68 


Gen. 66 
Gen. 665 
Gen. 
Gen. 
Gen. 
Gen. 


Gen. 7 
Gen. 7 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. § 
Gen. 8 
Gen. 8! 


15, 433 
572 
562 
880 

95, 981 





XVI 


4 Comp 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


4 Comp. 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


4 Comp. 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


4 Comp. 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


4 Comp. 


4 Comp. 


4 Comp. 


4 Comp. 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 


TABLE OF STATUTES, ETC., CITED 


. Gen. 
Gen. ‘ 
Gen. 
Gen. 
Gen. : 
Gen. 
Gen, 25% 
Gen. % 
Gen. 3 
Gen. 3 
Gen. : 
Gen, 3: 
Gen. 336 
Gen, 3 
Gen. 34% 
Gen, 34! 
Gen. 36 
Gen. : 
Gen. 3 
Gen, 395 
Gen. 
Gen. 
Gen 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 467 
Gen. 
Gen. 
Gen. 
Gen. 5 
Gen. 5 
Gen. § 
Gen. 52 
Gen. ! 
Gen. 57: 
Gen, 58% 
Gen. 
Gen. 
Gen. 
Gen. 
Gen 
Gen. 6 
Gen. 
Gen. 64: 
Gen. 
Gen. 6 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 65 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 7 


4 Comp. Gen 


4 Comp 
4 Comp 


. Gen. 
. Gen. 755 


763 
885 
815 
626 


, 625 
29, 163 
. 062 


42 
750 
720 
507 
104 
346 


4 Comp 
4 Comp 


4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 


5 Com 


5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 


. Gen. 757 


. Gen. 7 


Gen 


Gen 


Gen. 
Gen. § 
Gen. 
Gen. 96 


Gen. 767 
Gen. 7 
Gen. 
Gen. 7 
Gen. 7 
Gen. § 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 8 
Gen, 858 
Gen. 
Gen. 8 
Gen. 
Gen. 
Gen. 9% 


Gen. § 


Gen. 98° 
Gen, 987 
Gen. 
Gen. 
Gen. 
Gen. 
Gen, 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. ‘ 
Gen. 
Gen. 
. Gen. ‘ 
Gen. : 
Gen. 3 
Gen. : 
Gen. 
Gen. § 
Gen. 6 
Gen. 6 
Gen. 
Gen. 
Gen. 
Gen. ¢ 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 


1036 


1051 


DECISIONS 


183, 794, 981 
4, 346, 562 





ed i | 


ee a ae 


5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 


5 Comp 


5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 


TABLE OF STATUTES, ETC., CITED 


Gen. 
Gen. 
Gen. 
Gen. 
Gen. 
Gen. 20: 
Gen. ‘ 
Gen. 
Gen. ‘ 
Gen. 236 
Gen. 2 
Gen. 25% 
Gen. ‘ 
Gen. 27% 
Gen. ‘ 
Gen. 3 
Gen. 30: 
Gen. 309__. 
Gen. 4 
Gen. 326 
Gen. ? 
Gen. 33 
Gen. 3! 
Gen. 
Gen. 3 
Gen. ‘ 
Gen, 38! 
Gen. ‘ 
Gen. 399.... 
Gen. 
Gen, 4: 
Gen. 
Gen. 4 
Gen. 


Page 
635 
794, 981 


5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 


Gen. 
Gen. 
Gen. 
Gen. 
Gen. 4 
Gen. 4 
Gen. 
Gen. 
Gen. 505 
Gen. 
Gen. 
Gen. 5 
Gen. 5 


Gen 


Gen. 5 
Gen. 60% 
Gen. 623 
Gen. 6: 
Gen. 
Gen. 638 
Gen. 67: 
Gen. 697 
Gen. 
Gen. 
Gen. 73 
Gen. 
Gen. 77 
Gen. 
Gen. 8: 
Gen. 
Gen. 
Gen. 
Gen. 


DECISIONS OF THE COMPTROLLER 


1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
2 Comp. 
2Comp. 
2 Comp. 
3 Comp. 


3 Comp 


3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
3 Comp. 
4 Comp. 
4Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
4 Comp. 
5 Comp. 


5 Comp 


5 Comp. 
5 Comp. 


5 Comp 


5 Comp. 
5 Comp. 


Dec. 
Dec. 
Dec. 
Dec. 
Dec. ! 
Dec. 73 
Dee. : 
Dee. 
Dec. 
Dec. 
Dec 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. £ 
Dec. 5 
Dec. 
Dec 
Dec. 
Dec. 
Dee. ! 
Dee. 
Dec. 
Dee. 
Dec. 


11273°—26——2 


5 Comp. 
5 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
7 Comp. 
7 Comp. 
7 Comp. 
8 Comp. 
8 Comp. 
9 Comp. 
9 Comp. 
9 Comp. 


Dee. 


Dee 


Dec. 
Dec. 


10 Comp. 


10 Comp 


11 Comp. 
11 Comp. 
11 Comp. 
11 Comp. 
11 Comp. 
11 Comp. 
12 Comp. 


DECISIONS XVII 


Page 


611, 6.9 


805 


942, 1027 


567, 672 
645, 899 


669 


—— 
989 








XVIII 










12 Comp. 

































































14 Comp. 














14 Comp. 
14 Comp. 
14 Comp. 
14 Comp. 
14 Comp. 






































15 Comp 
15 Comp 
15 Comp. 




















15 Comp. 








15 Comp. 








15 Comp. 








15 Comp. 








15 Comp. 
15 Comp. 
15 Comp. 




















15 Comp. 








15 Comp 
15 Comp. 
16 Comp. 




















16 Comp 








16 Comp. 








16 Comp. 
16 Comp 
17 Comp 




















17 Comp 
17 Comp. 
17 Comp. 




















17 Comp 








17 Comp 








17 Comp 








17 Comp 
17 Comp 
17 Comp 
18 Comp 
18 Comp 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 








































































































18 Comp 




















18 Comp 














19 Comp 
19 Comp 
19 Comp 


























12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
13 Comp. 
13 Comp. 
13 Comp. 


14 Comp. 


14 Comp. 


18 Comp. 
18 Comp. 


18 Comp. 


18 Comp. 


19 Comp. 
19 Comp. 


. Dee. 
Dec. 
Dec. 
Dec 
Dec. 2 

Dec. 267 
Dec. 27 
Dec. 
Dec. 7 
Dec 
Dec. 6 
Dee. 
Dec. 87 
Dec. 
Dec. 3: 
Dee. } 
Dec. 562. 
Dec. 57 

Dec. § 
Dec. 
Dee. ! 
Dec. 
Dec. 
Dec 
Dec. 3 

Dec. 37% 
Dec. 
Dec. 51¢ 
Dec. 6 

Dec. 
Dec. 697 
Dec. 
Dec. 
Dec. 
Dec. ¢ 
Dec. 
Dec. 5: 
Dec 





Page 








ee eee . 923 
SR AR Re NR BS 916 
a 593 
I 916 
Sey i iictacusndsairantnmssneenieaencioh 224 
I re 916 
Bi iasnces dibesiceaaeecchemsbuntninn ides 247 
lie athena ee cece helen aeeece RS 
IR a eS rt Al 399 
ice ee ae 911 
NI el ia ieletg Seanedead padihciat es hieia 680 
I ici cotta nk eeete mentees ae 1017 
Dec 155 
Dec. 2 253, 986 
ST ict katt brctiibetecits a cotanontanesicats 916 
a a alta 734 
I on i tinetng rantnueretbunbioniiee 956 
TE ctieenansivanministesatiattoutimennss 951 
em iuiigtithaie diabetes 755 
TTI «i: dculetintatidcdiemaienkimee ates 755 
NE Si ath asic nteaientnee atin 755 
Dec. 980... ... 734 
SIRI ciesiatccosesbtantntncainaininie dca * R46 
et ee ee 514, 1011 
ETc tats hecnashdeastaiOnibedien cal: 326 
NN atic aac cet aacheien maeieah tae ecko 224 
SE a vescucke * —_ 428 
ER crnitintinmarwinebastionaiatunt 488 


443 | 





| 


19 Comp. 
19 Comp. 
20 Comp. 
20 Comp. 


20 Comp 


20 Comp. 
20 Comp. 


20 Comp 
20 Comp. 
20 Comp. 
20 Comp. 


20 Comp. 


20 Comp. 


20 Comp. 


20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 

Comp. 
Comp 
Comp. 
Comp 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
22 Comp 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
2 Comp. 
23 Comp. 
23 Comp. 
23 Comp 


23 Comp. 
23 Comp. 
23 Comp. 


23 Comp 


23 Comp. 
23 Comp. 
23 Comp. 


Dec. 
Dec. 
Dec. ! 
Dee. : 
Dec. 
Dec. 6 
Dec. 7 


Dee 


Dec. 2 


Dec. 


Dec. 2 
Dec. ¢ 
Dee. ¢ 


TABLE OF STATUTES, ETC., CITED IN DECISIONS 





. 6h 
_wes 399, 719 
Pet cnsseunencowen getuatatoues 534 
399 


734, 929 


Dec. 356 


Dec ! 


Dee. 5 
Dec. 65 
Dec. 7 


Dec. 
Dec. 


Dec. 2! 


Dee. ‘ 


Dec. : 
Dee. ¢ 


Dee. 


Dec. 
Dec. 
Dec. 
Dee. 
Dec. 
Dec. 
Dec. 
Dec 
Dec 


Dec. 2 
Dec. ! 


Dee. ; 


Dec. 


Dec. 2 


Dec. ‘ 


Dec. 2 


Dec. ¢ 
Dee. 4 


Dee. 31! 
Dec. 32 
Dec. 354 


Dee. 3 
Dec. ; 


Dec. 





Dec. 53% 


Dec. 5¢ 
Dec. 6 


Dec. 


Dec. 36 
Dec. 7 
Dec. 


Dec. 


Dec. 
Dec. 4: 
Dec. 4: 
Dec. ! 
Dec. ! 
Dec. 5¢ 
Dec. 


914 
734 
916 
653 
181 
734 
321 
759 
253 
750 
54, 91, 201 
131 





352. 


394 





TABLE STATUTES, ETC., CITED IN DECISIONS 


23 Comp. 8 ‘ 26 Comp. Dec. 

24 Comp. " 26 Comp. Dec. 

24 Comp. } 26 Comp. Dec. 

24 Comp. - 66 : 26 Comp. Dec. 5 

24 Comp. Ths ia 26 Comp. Dec. 55 

24 Comp. ail 26 Comp. Dec. 56 

2% Comp. 30% 26 Comp. Dec 

24 Comp. . 396 f 26 Comp. Dee. 

24 Comp. .4 4 26 Comp. Dec. 

24 Comp. . 47: 26 Comp. Dec 

24 Comp. . & 26 Comp. Dec 

24 Comp. . 566 26 Comp. Dec. 

24 Comp. 13 82 | 26 Comp. Dec. 92 

24 Comp. 575... -anieia ea 26 Comp. Dec. 992 

24 Comp. . 69 26 Comp. Dec. 

24 Comp. . 733 oe omp. Dec. 

24 Comp. 38 26 Comp. Dee. 

24 Comp. . 77% = .-. &}3 | 27 Comp. Dec. 

25 Comp. .¢ | 27 Comp. Dec. 

25 Comp. wd 2 27 Comp Dec. 

25 Comp. . 256 5g Comp. Dec. 

25 Comp. . 266 276 Comp. Dec. 

25 Comp. 2 27 Comp. Dee. ‘ 

25 Comp. . a : 27 Comp. Dec. 262 

25 Comp. . 419... % Comp. Dec. 26 

25 Comp. & ‘ 4, 4 Comp. Dee. 2 

25 Comp. . 47: ws 3¢ Comp. Dec. : 

25 Comp. . 537 396 Comp. Dee. 

25 Comp. . OAT Comp. Dee. § 571 
25 Comp. . 65% 33 | 27 Comp. Dec. 53 930 
25 Comp. . 656 46 | 27 Comp. Dec. : ‘ “1 
25 Comp. . 706 is 27 Comp. Dec. 617 648 
25 Comp. . 7% . 27 Comp. Dec. 623... . sal 975 
25 Comp. . 866 9 | 27 Comp. Dec. O44 
25 Comp. ol 27 Comp. Dec. 64: 274 
26 Comp ‘ 797 | 27 Comp. Dec 

26 Comp. ‘ 404 | 27 Comp. Dec 

26 Comp. 382 | 27 Comp. Dec 

26 Comp. y 435 | 27 Comp. Dec 

26 Comp. - 866 | 27 Comp. Dec 

26 Comp. i 594 | 27 Comp. Dec. 

26 Comp. B 720 | 27 Comp. Dec. § 

26 Comp. } 399 | 27 Comp. Dec 

26 Comp. . 24 970 7 Comp. Dee. 1010 

26 Comp. . 407 | 27 Comp. Dec 

26 Comp. ‘ 534 | 27 Comp. Dec. 1075 

26 Comp. : 719 


FIRST COMPTROLLER’S DECISIONS 





Page ; 
1 Lawrence, Comptroller’s Decisions, 510.... 702 | 2 Lawrence, Comptroller’s Decisions, 455_... 
1 Lawrence, Comptroller’s Decisions, 527.... 702 | 3 Lawrence, Comptroller’s Decisions, 18 
1 Lawrence, Comptroller's Decisions, 533.... 702 


SECOND COMPTROLLER’S DECISIONS 


Page 
1 Digest, sec. 2193 269 | 3 Digest, sec. 814 
eS 













19 Comp. 

















































































































































































































































































































Dee. 


Brawley v. United States, 96 U. 8. 168_...... 


PTET ONE. bck ccccdcusesdesdbepesee 458 
PERT PNR MUE.. Koccddubedascanconaasota 488 
I i ne cpeeemenion 79 
IST i seule 488 
IG BR cinta cc cumemesemmenontes 594 
TI in ks 220 
3 Comp. Gen. 653 324 





OPINIONS OF 











1 Op. Atty. Gen. « 702 
ee NG IN we sich initiate pilichmrasesltati rein 542 
RR ts MIR wn cinctntdccncudwssabendhs O44 
MET cc cctinanbdeaiwensans 189 
Ee eS IORI ii anccpesitvincichiomaitilemininn 131 
Ss we GRO M, .ccccncaeusnnddabecce 71 
A re eee Wt 
15 Op. Atty. Gen. ‘ 325 
15 Op. Atty. Gen. 536 644 
17 Op. Atty. Gen. 8 771, 965 
BP es COO I nk cncccccccssnccccss 424, 1021 
20 Op. Atty. Gen. 59% 189 
20 Op. Atty. Gen. 65 702 
21 Op. Atty. Gen. 56 js 27 
21 Op. Atty. Gen 88, 702 
21 Op. Atty. Gen. 702 
21 Op. Atty. Gen. : 644 
21 Op. Atty. Gen. 2: 702 
21 Op. Atty. Gen. 40! ‘ 8, 702 
PN A ee eee ‘ 189 
21 Op. Atty. Gen. 530. .............. 702 


Page 
Abbott r, United States, 66 Fed. Rep. 448. 524 
Adams p. State, 78 S. W. 935_. 103 
Alector, The, 263 Fed. Rep. 1007 --... 626 
American Bonding Co. of Baltimore vr. Pueblo 

Inv. Co., 150 Fed. Rep. 17. : 445 
American Surety Co. v. Finietter, 274 Fed. 

Rep. 152... .-. .. 998 
Archerlind o. U nited States, 240 U. S. 531_. 607 
Armstrong r. Kattenhorn, 11 Ohio 265 . 
Armstrong v. United States, 182 U. 8. 243_. 373 
Atlantic Product Co. ». Dunn, 142 N.C. 471. 396 
Atlantic Refining Co. (S. S. Tustem) vp. 

United States (S. S. Curlew), decided in 

United States District Court for Eastern 

District of Pennsylvania, Sept. 21, 1925___- 285 
Babcock, United States v., 250 U. S. 328 702 
Bade ov. Hibberd, 50 Or. 501....... -........ 165 
Badeau c. United States, 130 U. 8. 139 419 
Baltimore & Ohio Railroad Co., ». West, 5 

Ohio 161. - 172 
Barthz alomew t r. United States, 17 Fed. Rep. 

902... 671 
Benson v. Henkel, 198 TUITE Ditieestastatisssitiicnietsieiiiia’ 473 
a Steel Co., U a States v., 205 

~. 2. 8... a . sia 48 
Scnihatien United States v., 185 U. 8.223... 846 
Bradley v. United States, 98 U. S. 104... .-. 356 


DECISIONS 


TABLE OF STATUTES, ETC., CITED IN DECISIONS 


DECISIONS OVERRULED OR MODIFIED 


THE ATTORN 


OF COURTS 





4 Comp. 
4 Comp. 
4 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 
5 Comp. 


Gen. 3 
Gen. 
Gen. 
Gen. 2 
Gen. 
Gen. 
Gen. : 






VEY 





21 Op. 
22 Op. 
23 Op. 
23 Op. 
23 Op. 
23 Op. 
23 Op. 
23 Op. 
23 Op. 
24 Op. 
24 Op. 
24 Op. 
25 Op. 
28 Op. 
28 Op. 
31 Op. 
33 Op. 
33 Op. 
34 Op. 
34 Op. 
34 Op. 


Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 
Atty. 


Gen. & 
Gen. ! 
Gen. 1 
Gen. 2 
Gen 


Gen. 


Gen. 


Gen. 


ths is cnet siceciiip eiatteicgaitiina nailed 
ER 


Gen. ! 


Gen. 5: 





Gen. 


Gen. 


FS EES 
Gen 
Gen. : 
Gen. 2 


SN I cinaininininssintclnintaceh ie tied 
Gen. 3: 
Gen. 353 





Bristow v. United States, 47 Ct. Cls. 46 


Brown ve. Sanders, 70 8. W ea 

Burchard, United States r., se sins 

Burdick Tire & Rubber Co. e. Heylman, et al. 
128 N. E. 777 

Campbeil, United States v., 179 Fed. Rep. 762 

Carroll ¢. Carroll, 16 How. 287 

Chase v. United States, 155 U. S. 489 

Clark ov. United States, 95 U. S. 539 

Cohen, Endel & Co. v. United States, 60 Ct. 
Ce BR canscs 

Cohens rv. Virginia, 6 Wheat. 399... __. 

Coney Island Co. r. McIntyre Co., 200 Fed. 
Rep. 901. 

Conway Lamber Co., 


1017 


125 U 


U nited States v., 234 
NR ae ener ctcinisenaibnien 
Corbin r. Shafer, s O. N. P. 560...........-- 
Cosmopolitan Trust Co. e. Leonard Watch 
Co., 143 N. E. 827_. ated 
Cramp c. United States, 239 U. 8. 221. - 
Crossman r. United States, 182 U. 8. 221 
Crosthwaite r. United States, 30 Ct. Cls. 300 
Cusack e. Gunning System, 109 Ill. 588 
Davis r. Portland Seed Co., 264 U. 8. 403. __. 
De Lima rv. Bidwell, 182 U. 8. 1...-- ; 
Donovan Motor Car Co. e. Niles, 140 N. E. 


Dooley o. United States, i82 U. S. 222....... 











702 
702 
702 
702 
702 
702 
702 
702 
702 
702 


702 
702 
132 


702 
702 
254 


9 
“ 





919 
3% 
181 


731 
473 
902 


172, 354, 525 


559 


1031 


902 


73 


TABLE OF STATUTES, ETC., CITED IN DECISIONS 


Page | 


Doullutt, United States r., 213 Fed. Rep. 
ies 356, 525 
Downes vr. U nited States, “52 Ct. Cis. 237. 80 
Driscoll ». United States, 13 Ct. Cls, 15._.__. 644 
Edwards, et al., Lydia J., United States o., 
decided Feb. 20, 1926, in United States 


District Court for District of Idaho........ 737 
Ellicott Machine Co. v. United States, 44 Ct. 

Cis. 127 948 
Elliott ». United States, et al. 271 Fed. Rep. 

. . 251,902 
193 Fed. 


1001 . 

Emmons » e. " Marblite Plaster Co., 
Rep. 181 

Empire Engineering Co. ». United States, 59 
Ct. Cls. 904. 

Erie Coal & Coke Corporation ». United 
States, 266 U. 8. 518............ 

Fassett o. United States, 142 U. S. 479 ile 

Ferson Hay Co., W. A., cv. United States, 
decided by Court of Claims December 7, 


First National Bank e. ‘Ocean Accident & 

Guarantee Corporation, 204 Fed. Rep. 91-- 

First National Bank of Seattle e. City Trust, 

Safe Deposit and Surety Co. of Philadel- 

phia, 114 Fed. Rep. 529 
Fitzpatrick e. United States, 37 Ct. Cls. 332. 155 
Fordyce, United States v., 122 Fed. Rep. 963. 323 
Geddes v. United States, 38 Ct. Cls. 428... 702, 741 
Gleason, United States v., 175 U. 8. 588...... 365 
Gleeson v. Virginia Midland Railroad Co., 

140 U. 8. 435 598 
Goetz v. United States, 182 U. 8. 221 
Goldsmith-Grant Co. ». United States, 254 

Sy Sa in ciinapieainints 
Hairston v. State, 37 8. Ww. "858 ; 
Hardaway v. National Surety Co. 211 U. 8. 


Harmon v. United States, 50 Fed. Rep. 921-__- 

Harriman, et al. Russel, United States v. No. 
549 of the United States District Court for 
the District of Idaho, Eastern Division... 

Harris e. Daniels, 279 Fed. Rep. 844 

Harriston v. State, 37 S. W. 858 

Hartigan vr. United States, 196 U. 

Ct. Cls. 346 . 
Hartman pv. United States, 40 Ct. Cls. 133-.. 
Hartwell, United a v., 6 Wall 385 
Hennigsen v. U. 8. Fidelity and Guaranty 

Co., 208 U. 

Hooper v. United States, 53 Ct. Cls. 90 
Insurance Co. v. Boon, 95 U. 8. 117 
International Contracting Co. r. Lamont, 

155 U. 8. 310. 

International Navigation Co. e. Farr & Baily 

Manufacturing Co., 181 U. 8. 218 
Jasper v. United States, 38 Ct. Cls. 202; 40 id. 

76; 43 id. 368; 52 id. 521 
Johnson, Jn re. 46 Fed. Rep. 477 
Johnson eo. Maryland, 254 U. S. 51 
Kenicott ». Wayne County, 16 Wall. (U. 8.) 

Ms pttibceemiatbaahemewws 
Kensington, The, 183 U.S. 263............. oe 
Kihlberg v. United States, 97 U. 8. 398 
Klein ». Auto Parcel Delivery Co., 192 Ky. 593. 396 
Kohl, et al. ». United States, 91 U.S. 374.... 909 


102, 702 


Landers, United States v., 92 U. 8, 77 

Le Baron, United States v., 60 U. 8. 73 

Lecorchick v. United States, decided by 
Court of Claims, Dec. 1, 1924 

Lim, Mrs. Gue, United States v., 
450... 

Lombardo, 


176 U. 8. 


“United States v. 228 Fed Rep. 


UL Ss. 
Louisville & orn y = Railroad Co., U nited 
States v., 235 U. 8. 314 
Mahan pv. United eae 40 Ct. Cls. 36 
Manning v. United States, 58 Ct. Cls. 195___. 
Marling v. Fitz Gerald, 138 Wis. 93; 120 N.W. 


McCarthy, United States v., 250 Fed. Re D., 
800; 256 Fed. Rep. 651 

McCollum v. United States, 17 Ct. Cls. 92... 

McGehee pv. Hill, 4 Port (Ala.) 170 

McGill v. U. 8. Bank, 12 Wheat (. 8.) 511... 

McKnight v. United States, 13 Ct. Cls. 292_. 

Mills, In re., 185 U.S. 263-- 

Mincey, United States v., 254 Fed. Rep. 287. 

Monroe Cattle Co. r. Baker, 147 U. 8. 56 

Moser v. United States, 42 Ct. Cls. 86; 49 id. 
285; 53 id. 639; 58 id. 164 

Moser, United States v., 266 U. 8. 236__..... 

Mulvaney . King Paint Mfg. Co., 256 Fed. 

Nelson v. Bridges, 98 Texas 523 

Newcomb pv. Insurance Co., 51 Fed. Rep. 725 

Newport News Shipbuilding Co., United 
States r., 178 Fed. Rep. 194_.............- 

New York (State of) ». United States, ‘31 ‘Ct. 


Northern American ne & Trad- 
ing Co., United States r., 253 U. 8. 330 

One Buick Roadster, United ane v., 280 
Fed. Rep. 517 

O'Neill, United States v., 198 Fed. Rep. 677. 

Pacific Hardware Co. v. United States, 49 
Ct. Cls. 327- 

Pacific Hardware & Steel Co. o. United 
States, 46 Ct. Cis. 908....................: 

Parsons ». Chicago & North Western Rail- 
Ie nes vceccncetscsse 

Patterson et al. vo. Louisville & Nashville 
Railroad Co. et al., decided by the Supreme 
ES ee ee 

Pennsylvania Railroad Co. v. International 
Coal Co., 230 U. 

Phoenix Bridge Oxi v. United States, 38 Ct. 
SO 

Planters Bank and Trust Co. e. “Yelv erton, 


Plumley v. United ee 226 U. 8 
Plymouth, The, 70 U. . 
Prairie State National tes o. LU nited States, 


Pries ». United States, 58 Ct. Cls. 81 

Pulsifer and others, In re, 14 Fed. Rep. 247... 

Quinn v. United States, 58 Ct. Cls. 481 

Reference, In re, 59 Ct. Cls. 813 

St. Louis, Brownsville & Mexico Railway Co. 
v. United States, 268 U.S. 169 





TABLE OF STATUTES, 


Page 
Bank of State of New York, 97 N. 

Y. 5S. 36 sete oie 
Satterlee vp. United States, 30 Ct. Cls. 124.... 

Sawy . United States, 10 Fed. Rep. (2d), 

416... ‘i aud 865 
Schneider v. United States, 19 Ct t. 7... G48 
Schoepfer 2. Tommack, 97 Lil. Aad 562..... 887 
School District No. 1 re. Dauchy, 25 Conn. 530. 490 
Scott vr. United States, 44 Ct. Cls. 524 27, 831 
Senfert Bros. Co., United States v., 233 Fed 

BD: Bitte cocsidensnnmis 
Sheckles vr. District of ¢ olumbit aA, 246 U. 

338. 

Shields, United States v., 
Silma, The, 171 U. 8. 462. 
Simpson ». v. United States, 

U.8.2 a 
Slaven v. U nited States, 196 U. S. 22 
Smith, United States r., 158 U. 8. 352.. 101, 702, 720 
Smoot pv. United States, 38 Ct. Cls. 418... 
South Boston Iron Works v. 

18 Ct. Cls. 165 
ee P. astte Co. v. 

245 U. 

Southw = “The, 191 U. 
Standard Scale & che Co. v. 

et al. 127 U.S. 709 
Stanley v. Schwalby, 162 U. 

Sun Printing . ambien a Association v. 

Moore, 183 U. 8. 642. ceva 48 

weeney vf. nee States, 5 Ct. Cls. 285 


Salem pe. 


31 Ct. Cls 


217; 172 


- 490, 606 


172, 356, 525 


United States, 


Darnell-Taenzer Co., 


Mc Don: ld, 


ETC., CITED IN 





DECISIONS 


Sweet, United States v., 189 U. 
Taggart v. United States, 
Test vr. United States, 27 . Cls. 352- 

Thayer ve. United ad oo t. Cls. 870 

Ting, Fong Yue, v. 149 U. 
716 

Troy, The, 208 U. 8. 321 

Tyler, United States v., 105 U. 8. 244. 

United States Fidelity & Guaranty Co. 
Board of Commissioners, Woodson County, 
145 Fed. Rep. 144 

United States Fidelity 
Eichel, 219 Fed. 

Vanderslice ». United States, 19 Ct. ( us. 480 

Vaughan v. Northrup, 15 Peters 1._... ... 

Von Borcke, jn re, 94 Fed. Rep. 352. - ... 

Wadsworth ve. United States, 55 Ct. 

Walker v. Harper, 170 Fed. Rep. 37 oe 

Ward v. United States, decided by Court of 
Claims, June 15, 1925. 

Weller v. United States, 41 Ct. Cls. 3 

White rv. United States, 191 U. 8. 

Whitworth p. 


8. 471 
oe Cls. 323 


United States, 


& Guaranty C 
Rep. 203 


Cls. 383. 


ae 


United States, 114 Fed. Rep. 


Williams v. United States, 23 Ct. Cls. 46..... 
Winnisimmet Co. vr. United States, 12 Ct. Cls. 


Wise v. United States, 
Woodruff r. United States, 58 Fed. Rep. 766. 
Work v. Lynn, 266 U.S. 161 
Wyman v. Halstead, 109 U. 


249 U.S. 361 « 


8. 654. 





DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-9986) 


TRAVELING EXPENSES ra PORTIONS OF TWO FISCAL 


The cost of transportation of an employee of the War Department transferred 
from one station to another, when such travel extends over portions of 
two fiscal years and is covered by two transportation requests because of 
a delay occasioned by a leave of absence granted en route, should be 
charged to the respective fiscal years in which each trip is begun. 

Where travel on official business is ordered in one fiscal year and, as a result 
of a grant of leave of absence, the travel is not begun until the succeeding 


fiscal year, the expense thereof should be charged to the appropriation for 
the new fiscal year. 


Comptroller General McCarl to the Secretary of War, July 3, 1925: 

I have your letter of June 4, 1925, requesting decision as to the 
rule to be followed in charging the cost of transportation of em- 
ployees of the War Department, relieved from duty at one station 
and assigned to duty at a new station, when such transportation 
extends over portions of two fiscal years because of an intervening 
leave of absence. You state two hypothetical cases and contend that 
when transportation is obtained after the beginning of a new fiscal 
year by reason of delay due to a leave of absence, the cost thereof 
should not be charged against an appropriation for the new fiscal 
year. 

The Revised Statutes, section 3678, 3679, and 3690, provide: 


Sec. 3678. All sums appropriated for the various branches of expenditure in 
the public service shall be applied solely to the objects for which they are 
respectively made, and for no others. 

Sec. 3679. No Department of the Government shall expend, in any one fiscal 
year, any sum in excess of appropriations made by Congress for that fiscal 
year, or involve the Government in any contract for the future payment of 
money in excess of such appropriations. 

Src. 3690. All balances of appropriations contained in the annual apprepria- 
tion bills and made specifically for the service of any fiscal year, and remaining 
unexpended at the expiration of such fiscal year, shall only be applied to the 
payment of expenses properly incurred during that year, or to the fulfillment 
of contracts properly made within that year; and balances not needed for such 
purposes shall be carried to the surplus fund. This section, however, shall not 
apply to appropriations known as permanent or indefinite appropriations. 
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In a decision of this office addressed to the Secretary of the 
Treasury, dated December 20, 1924, A-5831, it was said: 

* * * ‘Tt is a general rule that expenses of services are chargeable to the 
appropriation for the fiscal year during which such services are rendered. 
To apply payment otherwise would be a diversion of funds from the purpose 


for which appropriated and in violation of sections 3678, 3679 and 3690, of the 
Revised Statutes, cited. 

The general rule is that the expense of transportation is chargeable to the 
appropriation for the year in which the travel is performed, except that where 
the transportation has been secured before the end of the fiscal year and 
journey actually begun, the expenses of such journey are chargeable wholly to 
the appropriation for the year when the obligation has been thus fully incurred 
and which is an actual obligation effective before the close of the fiscal 


ee Oe. 

In the first illustration given in your submission two transporta- 
tion requests were issued to the employee; one of which was used 
before the close of the fiscal year while the other was used after the 
leave period and in the succeeding fiscal year. It is clear that the 
expense of the transportation secured on the first request covering 
the first journey became an obligation against the Government when 
such transportation was secured and is chargeable to the old fiscal 
year appropriation. The expense of the transportation furnished 
under the second request covering the second stage of the journey 
was performed some time later and in the new fiscal year did not 
become an obligation on the part of the Government until such 
transportation was secured and accordingly it is chargeable to the 
new fiscal year appropriation. 

In the second illustration no part of the transportation was secured 
and no part of the journey was begun before the close of the fiscal 
year in which the change of station was directed, and accordingly 
the expense of such travel when performed in the new fiscal year 
is chargeable to the appropriation for that year inasmuch as the 
obligation for the payment therefor was not actually incurred prior 
to the close of the old fiscal year. 

You are advised accordingly. 


(A-10137) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFER OF ONE 


PERSON IN A GRADE—APPROPRIATION UNIT—POST OFFICE 
DEPARTMENT 


Under exceptions (2) and (3) to the average provision, appearing in the act 
of January 22, 1925, 43 Stat. 764, an employee occupying the only position 
in a grade whose compensation was fixed at the maximum salary rate of 
his grade, under rule 3 of section 6 of the classification act of 1923, may 
retain such maximum salary rate on and after July 1, 1925, where trans- 
ferred to a vacancy in the same grade in any other “bureau, office, or 
other appropriation unit.” 

The aggregate amount provided for personal services in the District of Colum- 

bia under the office of the Fourth Assistant Postmaster General, including 

the items “Salaries” and “ Mail bags and equipment,” made available 
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from a field service appropriation, constitutes one “ bureau, office, or other 
appropriation unit,” within the meaning of the average provision making 
certain restrictions upon the payment of compensation in the District of 


Columbia under the classification act of 1923. (Modified by 5 Comp. 
Gen. 68.) 


Comptroller General McCarl to the Postmaster General, July 3, 1925: 
I have your letter of June 12, 1925, as follows: 


The Department desires on July 1, 1925, to transfer an employee now classi- 
fled in Grade 5 of the Professional and Scientific Service and paid a salary 
of $6,000 per annum, which was fixed on July 1, 1924, in accordance with the 
provisions of the Reclassification Act, from the appropriation for “ Mail Bags 
and Equipment” in the Office of the Fourth Assistant Postmaster General to 
the roll for “ Salaries” in the Office of the Fourth Assistant Postmaster Gen- 
eral without change in grade or compensation, there being no change in duties. 
This employee stands alone in his grade on the appropriation now paid from 
and would be the only employee in his grade on the appropriation to which it 
is proposed to transfer him. 

All employees paid from the appropriation for “ Mail Bags and Equipment,” 
with the exception of those in a recognized trade or craft, were classified and 
their salaries fixed on July 1, 1924, in accordance with the provisions of Section 
6 of the Classification Act. 

It may also be stated that upon the recommendation of the Department the 
Bureau of the Budget and Congress agreed to the proposed transfer of this 
employee from the appropriation for “ Mail Bags and Equipment” to the roll 
for “ Salaries” in the Office of the Fourth Assistant Postmaster General and 
the sum of $6,000 was transferred from the appropriation for “ Mail Bags and 
Equipment” to the appropriation for “ Salaries” in the Office of the Fourth 
Assistant Postmaster General for the fiscal year 1926 to provide for the pay- 
ment of the salary in question during the fiscal year 1926. 

Your decision is requested as to whether this employee may be transferred 
as outlined above at his present rate of compensation. 


The “average” provision for the fiscal year 1926 appearing in 
the act of January 22, 1925, 43 Stat. 764, appropriating for the 
Treasury and Post Office Departments, includes the following: 


* * * 


and in grades in which only one position is allocated the salary of 
such position shall not exceed the average of the compensation rates for the 
grade: Provided, That this restriction shall not apply * * * (2) to require 
the reduction in salary of any pe»son whose compensation was fixed, as of 
July 1, 1924, in accordance with the rules of section 6 of such Act, (3) to 
require the reduction in salary of any person who is transferred from one 
position to another position in the same or different grade in the same or a 
different bureau, office, or other appropriation unit * * *. 


The salary rate of $6,000 is the maximum of grade 5 of the pro- 
fessional and scientific service prescribed by the classification act. 
This office has been advised that the employee in question was 
receiving salary at the rate of $6,000 on June 30, 1924, which he was 
entitled to continue to receive on and subsequent to July 1, 1924, 
in accordance with rule 3 of section 6 of the classification act. 
Under exception (2) of the average provision quoted above his salary 
need not be disturbed while remaining in his present grade. In this 
connection see decision of this office dated May 11, 1924, 4 Comp. 
Gen. 932, 933. Under exception (3) he may also be transferred to 
a vacant position in “any other bureau, office, or other appropriation 
unit ” without loss of salary. 

Your statement that there is to be “no change in duties” incident 
to the transfer of the employee from the appropriation “ Mail bags 
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and equipment” to the appropriation “ Salaries,” both provided in 
the act of January 22, 1925, supra, under the office of the Fourth 
Assistant Postmaster General, would suggest that the proposed 
transfer involves nothing more than a determination as to which of 
the two appropriations mentioned is properly chargeable with the 
expenditure for this employee’s salary for the fiscal year 1926. <A 
portion of your submission raises the question whether there is more 
than one appropriation unit under the office of the Fourth Assistant 
Postmaster General. 

In construing the phrase “bureau, office, or other apprépriation 
unit ” appearing in the average provisions, this office has repeatedly 
held that the “ bureau” or “ office” is primarily the “ unit” and that 
two or more appropriation items provided under a bureau or office 
heading may be considered as separate and distinct appropriation 
units within the meaning of the average provision only where they 
clearly provide for dissimilar or unrelated activities. See 4 Comp. 
Gen. 167; id. 497; id. 678; id. 703; id. 741; id. 817; id. 851. The act 
of January 22, 1925, provides for “Office of the Fourth Assistant 
Postmaster General, $376,940,” and under the headings “ Field 
service, Post Office Department ” and “ Office of the Fourth Assistant 
Postmaster General ” there appear several paragraph items, includ- 
ing the one for purchase, manufacture and repair of mail bags, etc., 
appropriating “for compensation to labor employed in the equip- 
ment shops at Washington, District of Columbia, $1,800,000, of 
which not to exceed $470,000 may be expended for personal services 
in the District of Columbia.” This item is the only field service 
appropriation made available for personal services in the District of 
Columbia under the office of the Fourth Assistant Postmaster 
General. 

If the statement to the effect that the proposed transfer involves 
“no change in duties” does not mean that the employee is to 
remain in the identical position in which he has been serving 
during the fiscal year 1925, but means that he is to be transferred 
to another position with the same kind of duties, it is obvious that 
the work under the two appropriations is not so dissimilar and 
unrelated as to constitute separate and distinct units. What would 
appear to be an analogous case to the situation here presented was 
given consideration in decision of this office dated February 9, 1925, 
4 Comp. Gen. 678, involving portions of field appropriations made 
available for personal services in the District of Columbia under 
the bureau headings of the War Department, and it was held that 
the aggregate amount of the regular bureau appropriation and the 
additional amount from field service appropriations constituted in 
each instance one “ bureau, office, or other appropriation unit.” It 
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may be that actual conditions in the office of the Fourth Assistant 
Postmaster General are not the same as there disclosed, but such as 
to justify the continuation of the office force under two separate and 
distinct appropriation units. On the basis of the present submis- 
sion, however, and the application of the plain terms of the appro- 
priation act, I am constrained to hold that the aggregate amount 
appropriated for personal services in the District of Columbia under 
the office of the Fourth Assistant Postmaster General, exclusive of 
the portion not subject to classification, constitutes one “ bureau, 
office, or other appropriation unit ” within the meaning of the aver- 
age provision, and that the compensation of the employees in that 
office should be adjusted accordingly, effective from the beginning 
of the pay period subsequent to the receipt of this decision. 


(A-8762) 


TRANSPORTATION OF HOUSEHOLD EFFECTS AND AUTOMOBILE 
OF CUSTOMS OFFICERS 


Under the act of March 4, 1923, 42 Stat. 1454, authorizing the shipping at 
public expense of household effects and other personal property, not in 
excess of 5,000 pounds, of customs officers and employees upon official 
change of station, the total weight of the entire shipment rather than the 
rate applicable to the different articles shipped is the governing factor, and 
an officer whose household effects and personal property including an 
automobile exceeded the 5,000-pound limitation is liable for the cost of 
transportation of the excess weight computed at the average cost per 
pound for the entire shipment. 


Comptroller General McCarl to the Secretary of the Treasury, July 6, 1925: 

I have your letter of March 16, 1925, referring to a shipment in 
March, 1924, from Laredo, Tex., to Chicago, Ill., of 2,740 pounds of 
household goods and an automobile weighing 2,750 pounds, of Mar- 
shall E. Tucker, a customs agent of the Treasury Department. 

The act of March 4, 1923, 42 Stat. 1454, provides: 

Sec. 5. That all customs officers and employees, including customs officers and 
employees in foreign countries, in addition to their compensation shall receive 
their necessary traveling expenses and actual expenses incurred for sub- 
sistence while traveling on duty and away from their designated station, and 
when transferred from one official station to another for duty may be allowed, 
within the discretion and under written orders of the Secretary of the Treasury, 
the expenses incurred for packing,grating, freight, and drayage in the transfer 
of their household effects and other personal property, not exceeding in all five 
thousand pounds. 


The Secretary of the Treasury on April 23, 1924, authorized the 
expenses incident to the transfer of the property of Marshall E. 
Tucker in the following language: 

Mr. MARSHALL E. TUCKER, 


Customs Agent, Y Director, Special Agency Service, 
Washington, D.C. 


Sm: In connection with the transfer of your official station from Laredo, 
Texas, to Chicago, Ill., you are authorized to incur the necessary expenses in- 
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cident to the transfer of your personal and household effects, which include 
packing, crating, freight and drayage, not exceeding in all 5,000 lbs. Such ex- 
penses will be paid, when properly vouchered, from the appropriation “ Col- 
lecting the Revenue from Customs, 1924,” special agency allotment, in con- 
formity with section 5 of the act approved March 4, 1923 (42 Stat., 1454). 

The act authorizes, within the discretion and under the written 
orders of the Secretary of the Treasury, expenses incurred in the 
transfer of household effects and other personal property of cus- 
toms officers and employees not exceeding in all 5,000 pounds. The 
5,000 pounds is a limitation upon the quantity to be shipped and not 
upon the charges to be incurred in the shipment. As the act pro- 
vides for transferring “household effects and other personal prop- 
erty,” there would appear to be no room for doubt that an automo- 
bile may properly be classed as “other personal property” within 
the meaning of the statute and the written order of the Secretary, 
and the allowance of the cost of the shipment up to 5,000 pounds 
is authorized. 

The total cost of this shipment consisting of 2,740 pounds of house- 
hold goods and an automobile weighing 2,750 pounds, at the tariff 
rate of first class, $2.79 per 100 pounds, for the household goods 
and double first class, $5.58 per 100 pounds, for the automobile equals 
$229.90. 

The amount chargeable to the officer is the cost of the excess over 
the allowance of 5,000 pounds authorized to be shipped at Govern- 
ment expense. As no distinction is made in the law as to the kind 
of personal property that may be shipped at Government expense, 
the charge against the officer must be computed on the basis of the 
proportionate cost of the excess, or 48°, of $229.90, which is $20.52. 

There is stated to have been 56 cents heretofore remitted by Mr. 
Tucker on account of the excess involved, and if this be properly 
established the amount of $20.52 less 56 cents or $19.96 should be 
remitted by Marshall E. Tucker to this office to be covered into the 
Treasury to the credit of the proper appropriation. 


(A-10185) 


ACCOUNTING, SET-OFF—RETIREMENT DEDUCTIONS 


There is no authority for applying the retirement deductions and unpaid salary 
due a former employee of the Postal Service to meet a judgment obtained 
against such employee for the loss of ordinary mail, even in the case 
where Government officials elected to bring suit as “bailee for hire,” as 
the United States is not liable for the loss of ordinary mail. 


Comptroller General McCarl to the Postmaster General, July 6, 1925: 

I have your letter of June 16, 1925, wherein you refer to two de- 
cisions of this office relative to the use or set-off of retirement deduc- 
tions and unpaid salary of employees of the Postal Service. You 
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request to be advised whether in a case such as is covered by the 
decisions mentioned, where the Government has sustained no loss 
and is not obligated to pay indemnity, if judgment were secured by 
this department against the employee and his sureties through civil 
suit, the department suing in behalf of the owners of ordinary mail 
in its capacity as “ bailee for hire,” the amount due the employee in 
the retirement fund, or as salary payable through a postmaster, could 
be paid properly to the department for the purpose of reimbursing 
the losers of the ordinary mail. 

Sections 11 and 14 of the act of May 22, 1920, 41 Stat. 619, 620, 
provide as follows: 


Sec. 11. That * * * in the case of any employee to whom this Act 
applies who shall become absolutely separated from the service before 
becoming eligible for retirement on an annuity, the total amount of deductions 
of salary, pay, or compensation with accrued interest computed at the rate 
of 4 per centum per annum, compounded on June 30 of each fiscal year, 
shall, upon application, be returned to such employee * * *. 

Sec. 14. That none of the moneys mentioned in this Act shall be assignable, 
either in law or equity, or be subject to execution, levy, or attachment, garnish- 
ment, or other legal process. 

A judgment obtained against an employee by the method proposed 
would as a matter of fact be a claim of the individual or individuals 
whose mail had been rifled and not a claim of the United States, for 
the reason that the United States is not liable for such loss, and 
the fact that its officers elected to bring suit as “bailee for hire” 
would not change the status of the real parties involved. You are 
advised, therefore, that a claim even in the form of a judgment ob- 
tained under the circumstances as set forth in your letter could 
not be used as a set-off against compensation or retirement deduc- 
tions found to be otherwise due the employee, and would not 
authorize withholding from the employee amounts otherwise due 


on account thereof. 


(A-7683) 


COAST AND GEODETIC SURVEY—WAGES OF CREW OF VESSELS 
WHILE SICK IN HOSPITAL 


A member of the crew of a Coast and Geodetic Survey vessel who was injured 
by an automobile while on an authorized shore liberty and transferred 
to a Public Health Service hospital for treatment, was “in the service 
of the ship” within the meaning of the regulations of the Coast and 
Geodetic Survey, and is entitled to his wages while in the hospital subject 
to the limitations of said regulations. 


Comptroller General McCarl to the Secretary of Commerce, July 7, 1925: 

‘I have your letter of January 26, 1925, requesting decision whether 
payment is authorized of wages to members of the crews of Coast 
and Geodetic Survey vessels while absent therefrom under treatment 
in a hospital maintained by the United States Public Health Service 
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on account of sickness or injuries not resulting from their own mis- 
conduct. 

The question arises in connection with the injury of Harry Wil- 
liams, officers’ steward, on the United States Coast and Geodetic 
Survey steamer Surveyor, who was struck by an automobile on the 
evening of November 20, 1924, in Seattle, Wash., while he was re- 
turning to the ship from authorized shore liberty. He was taken to 
the United States Public Health Service hospital where, it is stated, 
he would probably remain for several months due to the injuries 
received in the accident. 

The claimant was employed under shipping articles adapted to 
the United States Coast and Geodetic Survey Service in form 
similar to that prescribed for merchant seamen by section 4612, 
Revised Statutes. His tetm of employment expired on January 4, 
1925. 

Regulations for the Coast and Geodetic Survey, made a part of 
the shipping articles, provide: 

PARAGRAPH 97. Status of men in hospital—When a man is transferred to 
a hospital, his accounts unless otherwise ordered, shall be retained on board 
the vessel to which he is attached, and he shall continue to hold the rating 
in which he was serving until his discharge from the hospital to duty, or 
until his discharge from the service on the expiration of his term. 

PARAGRAPH 98. Pay and rations in hospital—The ration of a member of a 
erew shall cease when he enters a hospital, and his pay shall be stopped at 
the expiration of 60 calendar days, or upon his discharge from the hospital, 
not to duty, or at the expiration of the term for which he shipped, if either 
of the latter occurs before the expiration of 60 calendar days. 

PARAGRAPH 103. Shore liberty.—When the vessel is in port liberty on shore 
shall be granted to the crew at such times and under such conditions as the 
commanding officer may direct, but not more than one-half of the crew shall 
be granted liberty at one time. 

For the purpose of receiving medical and hospital service in the 
hospital maintained by the Public Health Service, claimant under 
the terms of his employment was a “seaman” within the meaning 
of section 3 of the act of March 3, 1875, 18 Stat. 485, which provides: 

That term “seaman,” wherever employed in legislation relating to the 
marine-hospital service, shall be held to include any person employed on board 
ip the care, preservation, or navigation of any vessel, or in the service, on 
board, of those engaged im such care, preservation, or navigation. 

The regulations of the Public Health Service, 1913, promulgated 
pursuant to the above act, provide, paragraph 460: 


Officers and seamen on vessels of the Coast and Geodetic Survey shail be 
entitled to relief under the same regulations governing the treatment of sea- 


men on documented vessels * * *, 

The right to such hospitalization exists as a special privilege by 
virtue of the provisions of laws and regulations applicable to the 
Public Health Service and is separate and distinct and not depend- 
ent upon the terms of the employment. 22 Comp. Dec. 2. 
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The provisions hereinbefore quoted from the regulations appli- 
cable to the crews of the Coast and Geodetic Survey vessels appear 
to have been made with a view to equalizing the conditions of such 
service with that of merchant seamen and in accordance with the 
laws and usages of the sea service and are not unreasonable nor 
in conflict with law and the payment of wages to the members of 
such crews while in hospitals by reason of sickness or injury, as 
prescribed by section 98 of these regulations, would appear to be 
uuthorized. 

The claimant, at the time of his injury, was on shore liberty 
authorized by his commanding officer in accordance with the regula- 
tions prescribed for the service and was “in the service of the ship” 
when transferred to the Public Health Service hospital and is en- 
titled to the payment of his wages from November 20, 1924, the date 
of his injury, to January 4, 1925, the date of the termination of his 
term of employment, such period being less than 60 calendar days, 
as prescribed by section 98 of the regulations, cited. 





(A-10127) 
NAVY PAY—RETIRED ENLISTED MEN 











Under the act of June 6, 1924, 43 Stat. 472, an enlisted man of the Navy who 
was retired on April 7, 1922, with over 30 years’ service, and who hud had 
naval service as a commissioned officer between April 6, 1917, and Novem- 
ber 11, 1918, is entitled to retired pay of a warrant officer of equal length 
of service retired prior to July 1, 1922, if greater than his pay and allow- 

ances as a retired enlisted man. 






Decision by Comptroller General McCarl, July 7, 1925: 

There is for consideration the question of the rate of pay to which 
Edward Davis Berry, chief quartermaster (retired), United States 
Navy, is entitled. Berry was retired on April 7, 1922, after 30 
years’ service, with the rating of chief quartermaster. On the pay 
rolls of the Naval Home, Philadelphia, for the quarter January 1 to 
March 31, 1925, he was given sundry credit of $46.95 as difference of 
pay for the period June 6 to December 31, 1924, under the act of 
June 6, 1924, 43 Stat. 472, such being the difference between pay at 
$133.88 per month, retired pay of a chief petty officer after 30 years, 
and pay at $140.75 per month, the retired pay of a warvant officer 
retired after 30 years’ service. 

Section 8 of the act of June 6, 1924, 43 Stat. 472, provides: 


That retired enlisted men of the Army heretofore or hereafter retired who 
served honorably as commissioned officers of the Army of the United States 
at some time between April 6, 1917, and November 11, 1918, shall be entitled to 
receive the pay of retired warrant officers of the Army: and retired enlisted 
men of the regular Navy and Marine Corps heretofore or hereafter retired who 
served honorably as commissioned officers, regular, temporary, or reserve, in 
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the naval service at some time between the aforesaid dates, and who at the 
time of their retirement were members of the regular Navy or Marine Corps, 
shall be entitled to receive the pay of retired warrant officers of the Navy and 
Marine Corps, respectively: Provided, That such enlisted man retired prior to 
July 1, 1922, shall be entitled to receive the pay provided by law for retired 
warrant officers of equal length of service retired prior to that date, and that 
any such enlisted man retired subsequent to June 30, 1922, shall be entitled 
to receive the pay provided by law for retired warrant officers of equal length of 
service retired subsequent to that date: Provided further, That nothing in this 
Act shall operate to prevent any person from receiving the pay and allowances 
of his grade, rank, or rating on the retired list when such pay and allowances 


exceed the pay to which he would be entitled under this Act by virtue of his 
commissioned service. 


Berry served as a temporary commissioned officer in the Navy 
from January 16, 1918, to November 15, 1921. He was retired prior 
to July 1, 1922, and, accordingly, he is entitled to receive the pay 
provided by law for retired warrant officers of equal length of serv- 
ice retired prior to July 1, 1922, if greater than his pay as a retired 
enlisted man. 

It is noted on Berry’s transfer pay account that his rate of pay 
($140.75 per month) as retired warrant officer is made up of three- 
fourths of $2,000 (shore pay of a warrant officer after 12 years), 
plus $15.75 per month, the so-called allowances of a retired enlisted 
man. 

The act of June 6, 1924, does not operate to prevent retired en- 
listed men from receiving the retired pay and allowances provided 
by law for retired enlisted men when such pay and allowances exceed 
the retired pay of a warrant officer of equal length of service. How- 
ever, the man can not elect to receive the retired pay of a warrant 
officer and also retain the so-called retired allowances of an enlisted 
man. The design of the statute is to give to enlisted men coming 
within its provisions retired pay as if they were in fact warrant 
officers, if greater than the amount received as retired enlisted men, 
and for purposes of comparison with the retired pay of a warrant 
officer under the act of June 6, 1924, the retired pay of an enlisted 
man is a unit and not separate items of pay and allowances. 27 
Comp. Dec. 678; 1 Comp. Gen. 20. 

Under the act of May 13, 1908, 35 Stat. 128, a warrant officer 
retired after 30 years’ service is entitled to three-fourths of the highest 
pay of his grade. The highest pay of a warrant officer with 30 
years’ service under that act (which act was in force on April 7, 
1922) was $2,250 per annum, three-fourths of which is $1,687.50 per 
annum, or $140.63 per month. 15 Comp. Dec. 628. 

Accordingly, under the act of June 6, 1924, Berry is entitled to the 
retired pay of a warrant officer at $140.63 per month, same being in 
excess of his pay as a retired enlisted man. 
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(A-10089) 
DEPARTMENTS, EXECUTIVE—TRANSFER OF APPROPRIATIONS 


Under authority of the act of March 4, 1925, 43 Stat. 1331, there may be 
adopted a distinctive appropriation heading under the Bureau of Mines, 
without necessarily including reference to appropriations of the War and 
Navy Departments, to which the amounts determined by the President are 
authorized to be transferred from the appropriations of the War and Navy 
Departments for the production of helium. 


Comptroller General McCarl to the Secretary of the Treasury, July 8, 1925: 

I have your letter of June 11, 1925, requesting decision whether 
you are authorized to make an initial transfer of funds from War 
and Navy Department appropriations available for production of 
helium to a single new appropriation title to be established on the 
books of the Treasury under the Bureau of Mines, instead of follow- 
ing the usual procedure, approved by this office, of establishing the 
credit under the same title as the appropriation from which trans- 
ferred with addition of the words showing that the transfer has been 
made to another department under the act authorizing such transfer 
so as to identify the status of the money so transferred at any time. 

With your letter you transmit request of the War Department for 
the transfer of $200,000 from the appropriation “Air Service, Army, 
1926,” to the Bureau of Mines, under authorization given by the 
President on March 4, 1925, which also authorized transfer of a like 
amount from the appropriations for the Navy Department. 

Section 3 of the act of March 3, 1925, 43 Stat. 1111, provides as 
follows: 
That on or before June 30, 1925, all existing Government plants operated 
by the Government or under lease or contract with it, for the production of 
helium shall be transferred to the jurisdiction of the Bureau of Mines: 
Provided, That thereafter the Army and Navy and other branches of the 
Federal service requiring helium may requisition it from the said bureau and 
make payment therefor by transfer of funds on the books of the Treasury 
from any applicable appropriation at actual cost of said helium to the United 
States, including all expenses connected therewith: * * *, 

The deficiency act of March 4, 1925, 43 Stat. 1331, under the head- 
ing “ Bureau of Mines” provides as follows: 


The funds included in the War and Navy Departments Appropriation Acts 
for the production or purchase of Helium for the fiscal year ending June 30, 
1926, in such amounts as may be determined by the President, not to exceed 
a total of $1,000,000, shall be transferred on the books of the Treasury for 
expenditure by the Bureau of Mines for like purposes. 


The appropriation act of February 12, 1925, 43 Stat. 906, under 
the heading “Air Service, Army,” provides as ‘follows: 


* * * for the acquisition of land or interest in land by purchase, lease, 
or condemnation where necessary to explore for, procure, or reserve helium 
gas, and also for the purchase, manufacture, construction, maintenance, and 
operation of plants for the production thereof and experimentation therewith 

* Provided, * * * not exceeding $500,000 may be expended for 
scaattumanathal conservation, and production of helium * * *, Authoriza- 
tion as herein granted for the acquisition of land or interest in land by pur- 
chase, lease, or condemnation where necessary to explore for, procure, or 
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reserve helium gas, and also for the purchase, manufacture, construction, 
maintenance and operation of plants for the production thereof and experi- 
ments therewith is likewise hereby granted to the Navy Department. 


In the act of February 11, 1925, 43 Stat. 877, under the heading 
“Aviation, Navy,” there appears the item “* * * for mainte- 
nance, repair, and operation of * * * helium plant * * *.” 
See also provision in act of February 12, 1925, 43 Stat. 908. 

Construing these statutes together, or in connection with each 
other, helium production is to be exclusively a function of the Bu- 
reau of Mines on and after July 1, 1925. For this purpose the act 
of March 4, 1925, supra, authorizes the transfer of funds on the 
books of the Treasury from the War and Navy Department appro- 
priations “for expenditure by the Bureau of Mines for like pur- 
poses.” The amount determined by the President under authority 
of said statute is to be transferred absolutely from the War and 
Navy Department appropriations to the Bureau of Mines and not 
merely placed subject to requisition for direct expenditure as pro- 
vided for in certain cases under the provisions of section 7 of the 
act of May 21, 1920, 41 Stat. 613. The transfer is not in the form 
of credit for the performance of services or procurement of helium 
for the War and Navy Departments to the extent of the amounts 
transferred, respectively, such as to require a reference to the ap- 
propriations from which transferred in setting up the appropria- 
tion under the Bureau of Mines, but is as though the amount au- 
thorized to be transferred had been appropriated in the first instance 
under the Bureau of Mines. 

_ Therefore, as this is not a transfer of the credit for performance 

of services or purchase of supplies, there may be adopted a dis- 
tinctive appropriation heading under the Bureau of Mines with- 
out necessarily including a reference to the appropriations of the 
War and Navy Departments, to which the amounts determined by 
the President are to be transferred from the War and Navy 
Departments. 

Attention is invited to the limitation of $500,000 in the War 
Vepartment appropriation “ for experimentation, conservation, and 
production of helium,” which amount may not be exceeded by a 
transfer of funds from the War Department appropriation to the 
Bureau of Mines. 


(A-7968) 
NATIONAL GUARD PAY—CAMPS OF INSTRUCTION 


Where a detachment of a National Guard organization is, by specific order of 
the War Department issued in advance, authorized to atfend a camp of 
instruction held under the provisions of section 97 of the national 
defense act of June 3, 1916, 39 Stat. 207, the members of such detachment 

are entitled to the pay provided by the section as individual training irre- 

spective of the percentage of members of the organization present. 
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Decision by Comptroller General McCarl, July 9, 1925: 

Col. Charles W. Harris, Arizona National Guard, United States 
property and disbursing officer, applied for review of settlement 
No. M-10569-W, dated December 11, 1924, disallowing $323.24, 
the amount paid to Capt M. C. Windsor and First Lieut. Jesse B, 
Hill, Company D, One hundred and fifty-e:zhth Infantry, Arizona 
National Guard, for pay and allowances while attending a camp of 
instruction June 7 to 23, 1924, as per voucher 147 of his accounts for 
June, 1924. Special Order No. 53, military department, State of 
Arizona, May 27, 1924, directed : 

Par. 1. Under orders of the Secretary of War as provided in Sec. 97, national 
defense act, as amended, and paragraphs 467 to 468 National Guard Regula- 
tions, 1922. The adjutant general of Arizona, in his recognized grade; The 
State staff corps and department officers; and all recognized units of the 
158th Infantry and the medical department, will entrain from their home 
stations on June 7th, 1924, and proceed to the rifle range, Fort Huachuca, 
Arizona, for a camp of instruction. On completion of the camp, on June 23, 
1924, the troops will return to their home station. 

On June 3, 1924, the adjutant general of Arizona sent a telegram 
to the Militia Bureau as follows: 
State surgeon just returned from Sacaton where epidemic of measles has 
broken out and will be impossible take any members of company from that 
point to camp stop Between twelve and fifteen men and two officers ready to 
go Company D, One hundred fifty-eighth Infantry from Casagrande stop Request 
regulation be waived in this case for attendance camp of instructions stop 
This organization had sixty-five men in camp last year and has sixty-five this 
year ready to go stop Organization always qualifies with sixty per cent or bet- 
ter of strength present at armory drill and always qualified at camp stop 
Advance detail this company already in camp stop Good instruction program 
has been prepared and officers and men able to go who have not been exposed 
should have this instruction since failure to attend camp is through no fault 


whatever of officers or enlisted men of organization and enlisted men have 
already arranged for vacation period. 


To which reply was made on June 5, 1924: 


By authority of the Secretary of War the regulations governing encamp- 
ment attendance are waived in the case of Company D, Hundred fifty-eighth 
Infantry Arizona National Guard because of the epidemic of measles near the 
station of this company. 

It appears that this unit consisted of 3 officers and 61 enlisted 
men, and that 2 of the officers and 11 of the enlisted men attended, 
1 officer and 47 enlisted men having been excused for the reason 
stated in above telegrams. 

The disallowance was made on the ground that the regulations 
providing that officers belonging to a unit of the National Guard 
will not be entitled to Federal pay for field training unless 60 per 
cent of the actually enrolled active enlisted strength attend, could 
not be waived, and as less than 60 per cent of the enlisted strength 
of the unit attended the said officers who did attend were not entitled 
to pay. 

Section 92 of the national defense act of June 3, 1916, as amended 
by section 2 of the act of June 3, 1924, 43 Stat. 363, after providing 
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for the assembly of units of the National Guard for drill and in- 
struction further provided that such units “ shall, in addition there- 
to, participate in encampments, maneuvers, or other exercises, in- 
cluding outdoor target practice at least fifteen days in training each 
year, including target practice, unless such company, troop, battery, 
or detachment shall have been excused from participation in any 
part thereof by the Secretary of War * * *.” 

Sections 94 and 97 of the national defense act of June 3, 1916, 39 
Stat. 206, 207, provide: 


Sec. 94. Encampments and maneuvers.—Under such regulations as the Presi- 
dent may prescribe the Secretary of War is authorized to provide for the 
participation of the whole or any part of the National Guard in encampments, 
maneuvers, or other exercises, including outdoor target practice, for field or 
coast-defense instruction, either independently or in conjunction with any part 
of the Regular Army, and there may be set aside from the funds appropriated 
for that purpose and allotted to any State, Territory, or the District of Co- 
lumbia, such portion of said funds as may be necessary for the payment, sub- 
sistence, transportation, and other proper expenses of such portion of the 
National Guard of such State, Territory, or the District of Columbia as shall 
participate in such encampments, maneuvers, or other exercises, including out- 
door target practice, for field and coast-defense instruction; and the officers 
and enlisted men of such National Guard while so engaged shall be entitled 
to the same pay, subsistence, and transportation as officers and enlisted men 
of corresponding grades of the Regular Army are or hereafter may be entitled 
by law. 

Sec. 97. Under such regulations as the President may prescribe the Secre- 
tary of War may provide camps for the instruction of officers and enlisted 
men of the National Guard. Such camps shall be conducted by officers of the 
Regular Army detailed by the Secretary of War for that purpose, and may 
be located either within or without the State, Territory, or District of Colum- 
bia to which the members of the National Guard designated to attend said 
camps shall belong. Officers and enlisted men attending such camps shall be 
entitled to pay and transportation, and enlisted men to subsistence in addition, 
at the same rates as for encampments or maneuvers for field or coast-defense 
instruction. 


Paragraph 932, National Guard Regulations, 1922, as amended by 
changes No. 4, June 13, 1923, provides: 


932. a. Strength of units and attendance at camp: 

Pay for field training depends upon the following: 

(1) Officers belonging to a unit of the National Guard will not be entitled 
to Federal pay for field training— 

(a) Unless the unit to which they belong complies with the requirements 
as to minimum strength laid down in Paragraph 110 of these regulations. 

(b) Unless 50 per cent of the officers and 60 per cent of the actually en- 
rolled active enlisted strength attend. 

(2) National Guard units which can not comply with the requirements laid 
down in subparagraphs (1) (@) and (b) above will not be sent to field train- 
ing camps. 


The regulations are applicable to “ ‘eld training”; that is, to the 
training provided for under section ¥. They are, however, also ap- 
plicable where field training is prescribed for units or organizations 
attending camps of instruction under section 97, as in this case. 
Where, however, detachments of organizations are by specific order 
of the War Department issued in advance authorized to attend a 
camp of instruction held under section 97, the members of such a 
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detachment are entitled to the pay provided by the section as indi- 
vidual training. See 4 Comp. Gen. 65. 

Captain Windsor and Lieutenant Hill being otherwise entitled, 
the amount of $323.24 paid to them will be allowed. 

Upon review there is certified a credit in the accounts of claimant, 
the sum of $323.24. 


(A-9147) 


RECLAMATION SERVICE—REFUNDS OF OVERCOLLECTIONS OF 
WATER-RIGHT CHARGES, RENTALS, ETC. 


The provision in the appropriation act of June 5, 1920, 41 Stat. 913, for 
the refund of ‘“overcollections heretofore or hereafter received on ac- 
count of water-right charges, rentals, and deposits for other purposes,” 
is authority for the Reclamation Service to refund such overcollections 
made prior to the date of its enactment and the subsequent annual enact- 
ments of such proviso, although omitting the word “heretofore,” may be 
taken as authority for the refund of such overcollections at least to the date 
of next enactment. 


Comptroller General McCarl to the Secretary of the Interior, July 9, 1925: 
I have your letter of April 16, 1925, requesting decision of a ques- 
tion therein stated, as follows: 


The Sundry Civil Appropriation Act for 1921, enacted June 5, 1920 (41 Stat. 
913) contains the following item under the title, “ Reclamation Service” 

“ Refunds for overcollections heretofore or hereafter received on account of 
water-right charges, rentals, and deposits for other purposes ;” 
and each annual appopriation act has carried this same item except for the 
omission of of the word “ heretofore.” 

In view of the repeated enactment of the above-stated provision the de- 
partment would seem to be warranted in concluding that it is the intention of 
Congress to authorize refunds as to all overcollections made on account of water 
charges, etc., but the omission of the word “heretofore” since the said act 
of June 5, 1920, has caused some doubt as to the authority to refund where 
the matter of refund is not presented until several years after the overcollec- 
tion. The Government does not as a rule initiate a refund and often in 
practice the claimant will delay his application for some years; as for ex- 
ample in a case now pending before the Bureau of Reclamation, an application 
has been just filed for refund of an overcollection made January 27, 1922. The 
appropriation for the fiscal year 1922 is no longer available for this refund 
and the current appropriation recites, “ overcollections hereafter received.” 

Your opinion is requested as to whether the Bureau of Reclamation is 
authorized to refund the overcollection in the case described, and if so, to 
which appropriation act should the repayment be charged. 


The authority of the act of 1920, cited, necessarily had to include 
overcollections “ heretofore” made as it was the primary statutory 
authority and if the prior overcollections had not been authorized to 
be refunded the enactment would have been effective only to those 
overcollections made after its date. The tenor of the enactment is 
permanent legislation. The repetition of it in subsequent appro- 
priations has no special significance with respect to the authority te 
make refund of overcollections where some might be prior to the 
date of the enactment annually made. Otherwise there would appear 
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varying dates annually with resulting confusion as to overcollections 
falling between the dates in the respective years. Hence initially 
the act of 1920 is authority for refund of overcollections prior to the 
date of the enactment and the subsequent annual enactments are to 
be taken as authority for refund of overcollections at least to the 
date of the next enactment. 

It should be kept in mind that the authority is to make a refund 
and not to incur an obligation. It does not necessarily follow that 
the reenactment of the authority to use the reclamation fund to make 
the refund is limited to the receipts for the fiscal year in which the 
overcollection was made. No specific amount is appropriated to 
make these refunds, and the fund from which they are to be made 
is not an ordinary annual appropriation but is a special fund carried 
on the books without year but with certain limitations as to the 
amounts which may be expended on the various projects during the 
period covered by the appropriation acts. In view of this fact. and 
bearing in mind the sources of the reclamation fund being from szles 
of certain public land as authorized by the act of 1902, and also rents 
paid by water users, etc., there appears to me no reason why the 
allotment of the fund current at the time the claim for the overcol- 
lection is allowed may not be charged with such refund. 


(A-10126) 
GRATUITIES, DISCHARGE—NAVAL ENLISTED MEN 


In accordance with regulations made by the Secretary of the Navy, pursuant 
to section 10 of the act of March 4, 1925, 43 Stat. 1274, enlisted men 
of the naval service who are discharged with a “dishonorable discharge, 
bad-conduct discharge, or any other discharge for the good of the service,” 
and who have at the time less than a total of $25 from accrued pay, 
personal funds, and funds otherwise available, may be paid a gratuity 
in such an amount as will when added thereto provide them with a total 
sum of $25. 


Comptroller General McCarl to the Secretary of the Navy, July 9, 1925: 

I have your letter of June 15, 1925, submitting proposed changes 
in section B of “Instructions for carrying into effect the joint 
service pay bill, act of 10 June 1922,” with request for an expression 
of views as to whether the proposed changes in so far as they in- 
volved disbursements are in conformity with law. 

The proposed changes are based upon section 10 of the act of 
March 4, 1925, 43 Stat. 1274, which provides: 

That hereafter persons discharged from the naval service by dishonorable 
discharge, bad-conduct discharge, or any other discharge for the good of 
the service, may, upon discharge, be paid a sum not to exceed $25: Provided, 
That the said sum shall be fixed by, and in the discretion of, the Secretary 


of the Navy, and shall be paid only in cases where the person so discharged 
would otherwise be without funds to meet his immediate needs: * * *, 
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The proposed changes are the addition of a new paragraph 7, 
and are as follows: 


7 (a) Under Section 10 of the Act of 4 March 1925 (Public No. 611) persons 
discharged from the Naval Service “for the good of the service” shall, upon 
discharge, be paid a sum not to exceed $25, where the person so discharged 
would otherwise be without funds to meet his immediate needs. 

(b) The payment of this gratuity shall be directed by commanding officers 
in all.cases where the man otherwise would be without funds to meet his 
immediate needs. When so directed, the gratuity will be paid in such sum 
as will total $25 when added to funds due or otherwise available to the man 
(such as accrued pay, personal funds, etc., but exclusive of any amounts 
credited as travel allowance or cash advanced for subsistence and transfers 
incident to transportation in kind). 

(c) The forms of discharge described below are “for the good of the 
service” within the meaning of Section 10 of the Act of 4 March 1925: 

Discharges by reason of medical survey for mental or physical disability: 


Character of service Form | Conditions 


Good Discharged as a result of approved 
board of medical survey for physical 
or mental disability the result of 
own misconduct. 


Conditions 
| N. Nav. 62 c_.._| General qualifications such as not to 
warrant further retention in the 
service; no reflection on the moral 
character of the man; does not 
leave the service under dishonorable 
conditions. Average of marks not 
less than 2.5 are proficiency of 
rating and 2.75 in conduct. 

Indifferent N. Nav. 62 c___.| Same as above except that average of 
marks is less than 2.5—proficiency 

in rating or 2.75 in conduct. 


Discharged by reasons of undesirability: 


Cause Form Conditions 


Fraudulent Discharged by authority of the 
Bureau of Navigation prior to ex- 
piration of enlistment because of 
fraudulent underage enlistment, not 
at request of parent or guardian 

| N. Nav. 63 b._-| Discharged by authority of the Bu- 

| reau of Navigation for fraudulent 
enlistment other than because of 
underage. 

Desertion without tria! N. Nav. 63 b_.-| Discharged by authority of the Bu- 
reau of Navigation because of deser- 
tion without being brought to trial 
for that offense. 


Fraudulent enlistment. 
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Cause Form Conditions 


Trial and conviction | N. Nav. 63 b__-_| Discharged by authority of the 
by civil authorities. | Bureau of Navigation because of 
trial and conviction by civil author- 
| ities. 

pee. ne N. Nav. 63 b__.| Discharged by authority of the 
| Bureau of Navigation, or by 
authority of commanding officer 
because unfitted for further re- 

tention in the naval service. 


Discharges in accordance with sentences of courts-martial: 


Character of discharge | Form | Conditions 


| 
Dishonorable N. Nav. 63 | Discharged in accordance with the 
approved sentence of a general 
court-martial. 
Bad conduct | N. Nav. 63 a___| Discharged in accordance with the 
approved sentence of a general or 
summary court-martial. 


(d) Payment of the gratuity shall be directed on S. and A. form 35-d (order 
to close account) by adding to the other directions contained on this form 
the following notation, using the space directly above the signature of the 
commanding officer : 

“Payment of gratuity directed in such amount as will total $25 when added 
to funds due or otherwise available.” 

(e) The gratuity in the amount found necessary will be credited in the 
account of the man prior to discharge, in the sundry credit column, under 
the caption “ Dis. Grat. Pay Miscell. Sub. 11.” 

(f) The conditions governing the amount of gratuity credited will be 
noted on the reverse side of the form 35-d, showing the amount, if any, of 
funds otherwise available to the man, viz: 


(Specimen A) 
Due at discharge 
UN hr cl chicas aesenecasascilacannedilivesteocinn sic iiacaseanntaasio 
Gratuity credited 


Due at discharge 
Personal funds- 
Gratuity credited 


As sentences of general courts-martial and regulations made in 
relation thereto take care of the gratuity for men who are sentenced 
to confinement in prison, it would appear that the heading “ Dis- 
charges in accordance with sentences of courts-martial ” should have 
added thereto “not involving confinement.” 
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The general words “or any other discharge for the good of the 
service ” are necessarily restricted by the general words which pre- 
cede them. A separation “for the good of the service” is under- 
stood usually as not reflecting credit upon the person who is so 
separated and under the doctrine of ejusdem generis discharges of 
the same general kind or class as described in the preceding specific 
words are contemplated; that is, a discharge not creditable to the 
man. All of the forms of discharge enumerated seem to be within 
the intent of the statute; the annual appropriation acts under “ Bu- 
reau of Supplies and Accounts,” “ Maintenance,” having provided 
that the clothing and small stores fund shall be charged with the 
cost of “civilian clothing not to exceed $15 per man to men given 
discharge for bad conduct, for undesirability, or inaptitude.” Act 
of February 11, 1925, 43 Stat. 873. 

It is noted that the instructions include direction for pay roll 
entry showing charge to the appropriation “ Pay, miscellaneous.” 
That appropriation for the fiscal year 1926, 43 Stat. 862, provides 
for “expenses of * * * prisoners and prisons, * * * and 
other necessary and incidental expenses.” It makes no provision 
for payments of any pay or gratuity accruing to personnel of the 
Navy except as such gratuity may be expenses of prisoners and 
prisons. The appropriation “ Pay of the Navy, 1926,” provides in 
part as follows: 

For * * * extra pay to men reenlisting after being honorably discharged. 
$1,459,775; interest on deposits by men, $7,500; pay of petty officers, seamen, 
landsmen, and apprentice seamen, including men in the engineer's force and 
men detailed for duty with the Fish Commission, enlisted men, men in trade 
schools, pay of enlisted men of the Hospital Corps, extra pay to men for 
diving and cash prizes for men for excellence in gunnery, target practice, and 
engineering competitions, $66,588,000; pay of enlisted men undergoing sen 
tence of court-martial, $198,000; * * * and apprentice seamen under 
training at training stations and on board training ships at the pay prescribed 
by law, $1,512,000; * * * reimbursement for losses of property under Act 
of October 6, 1917, $10,000; payment of six months’ death gratuity, $150,000; 
* * * and the money herein specifically appropriated for “ Pay of the 
Navy” shall be disbursed and accounted for in accordance with existing 
law as “Pay of the Navy” and for that purpose shall constitute one 
wee: FF %, 

Neither of the appropriations makes specific provision for the 
payment. here in question. Provision is made under “ Pay, miscel- 
laneous,” for miscellaneous expenses, while, under “ Pay of the 
Navy,” provision is made for all pay and some allowances and 
gratuities accruing to enlisted men by reason of their services. The 
payments now considered should be treated for appropriation pur- 
poses as accruing by reason of service and payable under the appro- 
priation generally available for that purpose; that is, “ Pay of the 
Navy.” This portion of the instruction should be modified ac- 
cordingly. 
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Otherwise than as indicated, there appears no reason why the 
proposed changes in instructions may not be issued. 

It is to be understood in a submission of this kind that the legal 
effect of the instructions must be for determination of this office 
when particular facts arise bringing them into question, and that 
the instructions must therefore be subject to such interpretation as 
may then be made. 







































(A-9302) 
POSTAL SERVICE—SPECIAL-HANDLING STAMPS 





Postmasters of the fourth class are not entitled to claim commissions for the 
cancellation of postage stamps affixed to fourth-class mail for the purpose 
of securing “special handling” as authorized by Title II, section 207 (b), 
of the act of February 28, 1925, 43 Stat. 1067. 4 Comp. Gen. 939, reversed. 








Comptroller General McCarl to the Postmaster General, July 10, 1925: 

I have your letter of June 2, 1925, supplying additional informa- 
tion and requesting further consideration of the decision of this 
office May 12, 1925, 4 Comp. Gen. 939, made upon your sub- 
mission with respect to whether postmasters of the fourth class are 
entitled to claim commission as for cancellation of postage stamps 
where there has been affixed a “special handling” stamp of 25 cents 
on parcels of fourth class mail as provided for in the act of Febru- 
ary 28, 1925. 

The act of February 28, 1925, 48 Stat. 1054, authorized the com- 
pensation of postmasters of the fourth class to be fixed, among other 
things, upon the basis of “commissions upon the amount of can- 
celed postage-due stamps and on postage stamps, stamped envelopes, 
and postal cards canceled, on matter actually mailed at their offices, 
and on the amount of newspaper and periodical postage collected 
in money, and on the postage collected in money on identical pieces 
of third and fourth class matter mailed under the provisions of the 
act of April 28, 1904, without postage stamps affixed, and on postage 
collected in money on matter of the first class mailed under provi- 
sions of the act of April 24, 1920, without postage stamps affixed, 
and on amounts received from waste paper, dead newspapers, printed 
matter, and twine sold, at the following rates.” 

The general authority is to compute commission on “ postage 
stamps” on matter actually mailed at their offices and specifically 
as to fourth-class mail matter where the postage is collected in money 
under the authority of the acts of 1904 and 1920. The “special- 
handling” postage of 25 cents authorized by the said act of 1925, 
43 Stat. 1067, stipulates that the parcel shall receive the same ex- 
peditious handling, transportation, and delivery accorded to mail 
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matter of the first class “ whenever, in addition to the postage as 
hereinbefore provided, there shall be affixed to any parcel of mail 
matter of the fourth-class postage of the value of 25 cents with the 
words ‘ Special handling’ written or printed upon the wrapper.” 

It is apparent that such “ special-handling ” parcels must first have 
the ordinary postage affixed and there is no question that on such 
postage the commission of the postmaster would be computed. The 
question arises only with reference to the additional stamps affixed 
for the purpose of having fourth-class matter handled, transported, 
and delivered as expeditiously as first-class matter. If the question 
were to be determined from a consideration only of the terms of the 
provision fixing the compensation of postmasters of the fourth class, 
there would appear a sufficient basis for holding that such “ special- 
handling” stamps are included within the term “ postage stamps” 
as used in said provision, it appearing that they are affixed as are 
other postage stamps, and are required to be canceled by the mailing 
office. However, these “special-handling” stamps are for the pur- 
pose of securing a special service in addition to that covered by the 
ordinary rates of postage and therefore may be regarded as analo- 
gous in this respect to special-delivery stamps which likewise are 
postage stamps and are required to be canceled by the mailing office. 

It is now disclosed that the administrative construction placed 
upon the term “postage stamps” as used in the provision in the 
act of June 5, 1920, 41 Stat. 1046, fixing the compensation of post- 
masters of the fourth class, was that said term did not include 
special-delivery stamps. See section 273, Postal Laws and Regula. 
tions, 1913, as amended effective July 1, 1920; also section 311, Pos- 
tal Laws and Regulations, 1924. The accounts of postmasters of the 
fourth class appear to have been adjusted in accordance with such 
construction since July 1, 1920. It is to be assumed that the en- 
actment of February 28, 1925, was in the light of the then existing 
practice and that the term “ postage stamps” as used in the pro- 
vision now in question was intended to have no broader meaning 
than the same term as used in the corresponding provision in the 
act of 1920. 

Accordingly, since there appears nothing in the act of February 28, 
1925, to indicate an intent to change the practice theretofore exist- 
ing with reference to excluding special-delivery stamps from the 
cancellations on which the commission is to be allowed, and since 
the “special-handling” stamps are analogous to special-delivery 
stamps, I am constrained to agree with your view that unless the 
Congress further enacts with respect thereto the “ special-handling ” 
stamps canceled may not be included in computing the commissions. 
The decision of May 12, 1925, is modified accordingly. 
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(A-9712) 
CONTINGENT FUND, NAVY—PURCHASE OF FLORAL WREATHS 








Where an expenditure or purchase directed by the head of an executive de- 
partment from the contingent fund of the department is shown to be 
reasonably for the business of the department, as required by section 
3683, Revised Statutes, the accounting officers will not question the mat- 
ter in the accounts of the disbursing officer, but where there is no such 
showing and a plain exceeding of authority in the exercise of the discre- 
tion vested in the head of the department by Congress in the enactment 
of contingent appropriations, it is the duty of the accounting officers to 
disallow credit therefor in the accounts of the disbursing officer making 
payment. 

The annual contingent fund for the Navy is not available for the purchase of 
floral wreaths for the funerals of deceased Members of Congress, notwith- 
standing the approval of the expenditure by the Secretary of the Navy. 


Comptroller General McCarl to the Secretary of the Navy, July 13, 1925: 
There has been received your communication of May 19, 1925, 
transmitting a brief prepared in your department in support of a 
request for review of the action of this office in disallowing credit 
in the accounts of Commander C. G. Mayo, Supply Corps, United 
States Navy, for payments made by him upon authority of the 
Secretary of the Navy from the appropriation “Contingent, Navy, 
1923,” as follows: 





Certificate M-8887—E. Second Quarter, 1923. Navy Disbursing Office, Wasb- 


ington, D. C. 














Disallowed Oct. 8, 1923. Cont. Navy, 1923... -_- oll ii eel Rid adaccioestigeebexnaab $50. 00 


P. B. 826, J. H. Small & Sons. Amount paid for floral wreath in 
connection with funeral of Representative Padgett. This expendi- 
ture is not a necessary or appropriate means of promoting any of the 
objects for which the appropriation for contingencies of the Navy 
was made, and there is no other appropriation from which the ex- 
penditure could be made. 










Certificate M-1736-N. Third Quarter, 1923. 


ington, D. C. 


Navy Disbursing Office, 











P. B. 1935. Disallowed Oct. 8, 1923. Cont. Navy, 1923_........._.___ $40. 0) 


Payment to Mangel, florist, for floral wreath furnished for funeral 
of late Representative Mann. It does not appear that the expendi- 
ture is a necessary or appropriate means for promoting any of the 
objects for which the appropriation for contingencies of the Navy 
was made, and there is no other appropriation from which the ex- 
penditure could be made. 











Certificate M-4014—N. 










Fourth Quarter, 1923. Navy Disbursing Office, 
ington, D. C. 





P. B. 6216. Disallowed Nov. 30, 1923. Cont. Navy, 1923_..........____ $25. 00 
Payment to Blackistone, Inc., for floral wreath furnished for 
funeral of Representative D. J. Riordan. There is no authority un- 
der which expenditure of this character could be made from Cont. 
Navy and there seems to be no other appropriation from which ex- 
penditure could be made. 


The sole question involved in a review of the three disallowances 
is whether the contingent appropriation for the Navy is legally 


























DECISIONS OF THE COMPTROLLER GENERAL 


available for cost of floral wreaths purchased and furnished at the 
funeral of the three deceased Congressmen, the expenditures having 
been directed by the Secretary of the Navy. 

The contingent appropriation for the fiscal year, 1923, here in- 
volved, act of July 1, 1922, 42 Stat. 778, is as follows: 


CONTINGENT, NAVY. 


For all emergencies and extraordinary expenses, exclusive of personal serv- 
ices in the Navy Department or any of its subordinate bureaus or offices at 
Washington, District of Columbia, arising at home or abroad, but impossible 
to be anticipated or classified, to be expended on the approval and “authority 
of the Secretary of the Navy, and for such purposes as he may deem proper, 


$45,000. 

The same wording has appeared in the annual contingent appro- 
priations for the Navy since the enactment for the fiscal year, 1904, 
act of March 3, 1903, 32 Stat. 1177. 

Section 3683, Revised Statutes, provides as follows: 


No part of the contingent fund appropriated to any Department, Bureau, 
or office, shall be applied to the purchase of any articles except such as the 
head of the Department shall deem necessary and proper to carry on the 
business of the Department, Bureau, or office, and shall, by written order, 
direct to be procured. 


In the cases here presented the head of the department directed 
the payments, but it does not appear that he deemed the purchases 


“necessary and proper to carry on the business of the department ” 
or that he “by written order” directed the purchases to be made. 
Availability of annual appropriations for contingent expenses must 
be considered in the light of said section 3683, Revised Statutes, 
which constitutes a restriction or limitation on the head of a de- 
partment in directing the expenditure of contingent funds pro- 
vided for the department of which he is the head. In this con- 
nection reference is made to the definitions of the phrase “con- 
tingent expenses” found in the decision of the Comptroller of the 
Treasury, dated December 7, 1897, 4 Comp. Dec. 287. 

It is true that the wording of the Navy appropriation here in- 
volved is more specific in the matter of vesting discretion in the 
head of the department than similar provisions providing for con- 
tingent expenses for other departments, but there is nothing in the 
terms of said appropriation to indicate an intention to exempt it 
from the requirements of section 3683, Revised Statutes. On the 
contrary the wording of the Navy appropriation would indicate 
more specifically an intent that the requirements of the Revised 
Statute, supra, are to be observed. The appropriation vests in the 
Secretary of the Navy discretion in the use of the contingent fund, 
but that discretion must be held to be a legal discretion to be ex- 
ercised subject to the limitation of the Revised Statute providing 
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that the “ purchase of any articles” must be “necessary and proper 
to carry on the business of the department.” It is not to be assumed 
that the Congress intended to vest in the administrative head of a 
department the unlimited authority to expend public funds for 
purposes having no direct connection with the authorized activities 
of the department. Therefore, credit may not be allowed for an 
expenditure from a contingent fund in the absence of a reasonable 
showing that the expenditure pertained to the business of the de- 
partment. Where a purchase or expenditure from the contingent 
fund is of a character that might reasonably be regarded as for 
the business of the department, and was authorized and approved 
by the head of the department as required by law, the accounting 
officers of the Government would be justified in assuming that it 
was a legal charge against the appropriation and in allowing credit 
for the item in the accounts of the paying disbursing officer; but 
where the character of the purchase is such as to negative any 
presumption of its being necessary and proper to carry on the 
business of the department—and particularly in the absence of a 
specific finding by the head of the department that it is necessary 
and proper to carry on the business of the department—it is the 
plain duty of the accounting officers to question the payments in 
the accounts of the disbursing officer. 

In this case it has not been shown, and I assume that it would not 
seriously be contended, that floral tributes to deceased Congressmen 
were “necessary and proper to carry on the business” of the Navy 
Department, it not appearing that there is any official duty devolv- 
ing upon the Navy Department relative to the furnishing of floral 
tributes for the funeral of deceased Congressmen. It must be held, 
therefore, that the former Secretary of the Navy exceeded his author- 
ity in directing the use of the contingent fund of the Navy to pay 
for the floral tributes purchased by him, or at his direction, 2nd 
that such action did not obligate the Government. 

In compliance with your request, I have given careful consider- 
ation to the matters set forth in the brief accompanying your sub- 
mission, particularly the decision of the Comptroller of the Treas- 
ury, dated December 12, 1907, 14 Comp. Dec. 344, a discussion of 
which constitutes the greater part of the brief. An analysis of that 
decision, which involved an expenditure for entertainment of naval 
authorities of another nation by officers of the Navy of the United 
States, discloses that the comptroller was careful to observe that the 
entertainment was business “ pertaining to the Navy” and refused 
only to review the action of the Secretary of the Navy in providing 
certain items of entertainment. For instance, in construing the 
terms of the contingent appropriation for the fiscal year 1904, iden- 
tical in phraseology to that here involved, he stated (p. 348) : 
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* * * Under its exact terms the Secretary of the Navy is authorized to 


expend it, or any part of it, for all emergencies and extraordinary expenses 
pertaining to the Navy * * *. 
and again, on the same page: 

* * * To my mind the addition of this language shows that Congress re- 
posed the utmost confidence in the discretion of the Secretary of the Navy and 
clothed him with practically unlimited power, limited only by the fact that the 
Secretary should consider a given expenditure out of this appropriation to be 
concerning a matter relative to and appropriate as an emergency and extra- 
ordinary expense connected with the Navy * * *. 

At no place in the decision, which is a lengthy consideration of the 
subject, was a statement made that the Secretary could direct the use 
of public funds provided under contingent appropriations for pur- 
poses having no connection with the authorized activities of the 
Navy. 

Upon review the settlements disallowing the items for purchase 
of floral wreaths must be and are sustained. 


(A-9846) 


ACCOUNTING, SET-OFF—INDEBTEDNESS TO OFFICERS’ MESS OF 
DECEASED ARMY OFFICER 


Under Army Regulations 210-60, the amount owing an officers’ mess by a 
deceased officer may be included in the final adjustment of his pay, but 
where for any reason it is not included in such final adjustment or settle- 
ment, the United States is not obligated to liquidate the indebtedness and 
it becomes a matter between those presenting such claim and the repre- 

sentatives of the deceased. 


Comptroller General McCarl to Maj. J. C. Hatie, United States Army, July 
13, 1925: 


There has been received your letter of January 15, 1925, request- 
ing reconsideration of the action of this office dated January 5, 1925, 
wherein was denied your claim for payment of $23.45, representing 
the amount due mess No. 1, Fort Leavenworth, Kans., from Capt. 
Robert T. Hayes, Infantry, at the time of his death, January 23, 
1924. By settlement of January 10, 1925, certificate No. 060358, 
Mrs. R. F. Hayes, Morganfield, Ky., mother of Captain Hayes, was 
paid $98.22, being the amount of pay and subsistence, $182.42, ac- 
cruing to the deceased from January 1, 1924, to date of his death, 
less amount due the United States on account of post exchange, $78; 
laundry, $5.95; and signal officer, 30 cents. Your claim for pay- 
ment to you of the mess indebtedness was denied on the ground 
that there was no authority of law for charging same to the amount 
allowed in the settlement. 

Army Regulations 210-60, paragraph 2, state: 

Government agencies.—Post messes are established, maintained, and oper- 


ated for the purpose of providing for the subsistence, welfare, good order, and 
discipline of the Army, and, accordingly, are classed as Government agencies. 
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Paragraph 8, under the heading “Indebtedness to post messes,” 
section b, states in part: 


* * * and the commanding officer will take the necessary action to cause 


such indebtedness to be paid by the members in person or to cause the amounts 
to be deducted by the finance officer from any pay due or to become due such 
raembers. 

The regulations can properly be given effect to and the mess in- 
debtedness liquidated in the adjustment of the account of the deceased 
if the amount of the account is sufficient for the purpose, but where 
this has not been done, as in the present case, there is no obligation 
upon the United States with respect to the liquidation of the mess 
indebtedness and it is for those representing such claim to present it 
to the proper representatives of the deceased. 


(A-10269) 


CONTRAC oe. PROPOSALS AND ACCEPTANCES—ADVANCES IN 
COSTS OF MATERIALS 


Proposals submitted in response to invitations for bids for supplies, etc., con- 
stitute continuing offers, and unless canceled or withdrawn prior to ac- 
ceptance increases in costs of raw materials occurring after the opening 
of the bids and prior to awards do a in the absence of unreasonable 
delays on the part of the purchasing department, authorize the making 
of allowances in addition to the prices fixed in the accepted bid, nor 
under reverse conditions would decreases in prices of raw materials be 
grounds for corresponding reductions in the prices specified in the bid. 


Comptroller General McCarl to the Postmaster General, July 13, 1925: 

There has been received your letter of June 23, 1925, requesting 
my decision as to whether relief may be granted the Tyer Rubber 
Co. under circumstances as stated in your letter. 

From the facts as stated it appears that in response to an adver- 
tis ment for proposals to be opened on April 16, 1925, for furnishing 
the annual requirement of supplies for the Post Office Department 
for the current fiscal year, the Tyer Rubber Co. submitted a bid 
offering to furnish rubber bands—items No. 385 and No. 386 of the 
proposal—at a price of 60 cents per pound; that the bids were 
opened on April 16, 1925, but the award was not made to said com- 
pany until June 5, 1925; that the bid was based on the market price 
of 35 cents per pound for prime ribbed smoked sheet rubber, which 
price for the same rubber had increased to 77 cents per pound on 
June 5, 1925; and that on account of the delay in making the award 
and the increased cost of raw rubber the company contends that 
it should not be held to the terms of its proposal but expresses 
willingness to forego all profit in furnishing the supplies bid upon. 
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It has been held that an offer or bid made in response to an invita- 
tion for bids is a continuing offer to remain open and in force until 
accepted by the Government or withdrawn by the maker, and that 
the bidder was at liberty to cancel or withdraw an offer or proposal 
at any time before acceptance; also that a contractor is relieved from 
the terms of an offer not acted upon or accepted for an unreasonable 
time after the advertised date for opening bids. See 21 Comp. Dec. 
523 ; 22 id. 5; 21 Op. Atty. Gen. 56. Other decisions are to the effect 
that where proposals are not withdrawn prior to acceptance, the 
increased costs of materials occurring after the opening of bids and 
prior to awards—there being no unreasonable delay—are not suffi- 
cient causes for additional allowances over the amounts of the bids, 
nor, under reverse conditions, would decrease in prices be grounds 
for corresponding reductions in the prices offered. 24 Comp. Dec. 
66; 3 Comp. Gen. 143. 

The proposal to furnish the rubber bands was not withdrawn by 
the company prior to opening and acceptance nor can it now law- 
fully be withdrawn; therefore, the question here for determination 
and decision goes to the reasonableness of the time taken by the 
department before accepting the offer of the Tyer Rubber Co. While 
it is stated that during the time intervening before the acceptance 
of the bid, the price of raw rubber increased 100 per cent, you also 


state that the delay in making the award occurred on account of the 
time required for tests of samples and the channels through which 
the recommendations of the Committee of Awards must pass. In the 
case of Scott v. United States, 44 Ct. Cls. 524, the court, with refer- 
ence to the duties of agents of the Government in letting contracts 
in behalf of the United States, said: 


* * * They must accept the lowest or the highest responsible bid, or reject 
all and readvertise. Private individuals are not required thus to act. Hence 
it is apparent that Government agents should be allowed a reasonable time 
after the opening of bids before they are allowed to be withdrawn, so they 
ean be afforded opportunities to ascertain whether collusion or fraud had been 
perpetrated against the United States by the parties engaged in the bid- 
ae > 5, 

Under the circumstances as stated the delay on the part of the 
department can not be said to have been so unreasonable as to con- 
stitute a cause for relieving the bidder from the consequences of its 
own neglect or from the performance of its agreement. Answeriny 
your question specifically, you are advised that there is no authority 
to rescind the bid or to grant any other relief in the matter. 


11273°—26——4 
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(A-9556) 


ADMINISTRATIVE EXAMINATION OF ACCOUNTS—OFFICE OF 
8+ Mics rertmee AND PUBLIC PARKS OF THE NATIONAL 


The administrative examination of the money accounts of the office of Public 
Buildings and Public Parks of the National Capital, before being sent to 
the General Accounting Office for final audit, must be made by employees 
under the supervision and direction of the head of that office, as required 
by section 22 of the act of July 31, 1894, 28 Stat. 211, and may not be 
made by employees of any other Government service not lawfully under 
his jurisdiction at that time. 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, July 14, 1925: 


I have your letter of May 8, 1925, wherein you request decision as 
to whether there is any objection to having the administrative 
examination of money accounts of your office made by the Inspector 
General of the Army, before such accounts are sent to the General 
Accounting Office for the necessary audit required by law. 

The office of Public Buildings and Public Parks of the National 
Capital was created by the act of February 26, 1925, 43 Stat. 983, 
consolidating the office of Public Buildings and Grounds and the 
office of the Superintendent of State, War, and Navy Department 
Buildings into a single office, and it was provided, section 4: 


The officers and employees in the offices hereby consolidated shall become 
officers and employees of the office of Public Buildings and Public Parks of 
the National Capital without reappointment. * * * The director is autho- 
rized to appoint, in accordance with existing law, such officers and em- 

* as may be necessary for the proper administration of his 
*. There may be detailed to assist the director not to exceed 
two qualified officers of the United States Army not above the rank of major. 

Section 22 of the act of July 31, 1894, 28 Stat. 211, provides in 
part as follows: 


It shall also be the duty of the heads of the several Executive Departments 
and of the proper officers of other Government establishments, not within the 
jurisdiction of any Executive Department, to make appropriate rules and 
regulations to secure a proper administrative examination of all accounts 
sent to them * * * before their transmission to the Auditors, * * 

This provision of law evidently contemplates that the heads of 
departments and other Government establishments shall provide 
for the administrative examination of money accounts of their offices 
by officers and employees under their supervision and direction and 
does not appear to authorize the practice of having such duty per- 
formed by the personnel of some other department, bureau, or office 
over which the head of the office whose accounts are involved has no 
control. Section 4 of the act of February 26, 1925, supra, provid- 
ing that two qualified officers of the United States Army not above 
the rank of major may be detailed to assist the director, contemplates 
that the officers so detailed shall be placed subject to the direction 
and control of the director to perform such duties as he may assign 
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to them and does not authorize the transfer of any duties imposed 
upon him by law to the office of the Inspector General of the Army. 

Without expressing any opinion as to the authority or duty of the 
Inspector General in the matter of inspections involving the official 
acts of any Army officer designated for duty with the office of Pub- 
lic Buildings and Public Parks of the National Capital, it must be 
held that such inspections can not be accepted as relieving you of 
the duty imposed upon you as the head of a Government establish- 
ment to secure a proper administrative examination of the accounts 
under your supervision and direction. 


(A-10086) 
CONTRACTS—PUBLIC UTILITIES—CHANGE IN RATES 


Where contracts for the furnishing of Government buildings with gas, elec- 
tric current, and water provide for payment at rates in accordance with 
any change thut may he authorized by a State public service or utilities 
commission, a copy of the new schedule of rates, showing the dates when 
the same become effective, accompanied by a certificate of the custodian 
of the Government building furnished the service that the new rates 
have been approved by such commission, that no question as to the rates 
is known to be pending in any court, and that the rates are paid by the 
public generally, will be accepted by the General Accounting Office for 
filing with the contract involved us evidence of such new rates. 


Comptroller General McCarl to the Secretary of the Treasury, July 14, 1925: 
I have your letter of June 9, 1925, as follows: 


Receipt is acknowledged of your letter of the 28th ultimo advising that in 
each and every instance where a change of rates is claimed by a municipality 
or by a public utility during the term of its contract, the General Accounting 
Office should be furnished with a certified copy, under sea‘, of the law provid- 
ing for the procedure for lawful change of rates [and] with an official copy of 
each notice of the increase of rates. 

Where rate changes are instituted by municipalities, they are generally 
effected by an ordinance or similar act of the municipal legislature, and the 
department will endeavor to furnish copies of the same. 

Where the rates are fixed or changed from time to time by public utility com- 
missions acting under a general State statute, there may be some difficulty, be- 
cause of the large number involved for each State affected, in securing certified 
copies, under seal, of the law providing for the changes. In such cases you are 
requested to state whether the certificate of the custodian of the building to the 
effect that the changes have, to his personal knowledge, been approved by the 
State public service commissions, and that the new rates are in accordance 
with those paid by the public generally to the community to which they apply, 
will answer the purposes of your office. If not, the department will endeavor 
to get in touch with each State public service commission and request certified 
copies of each rate change, to be filed with your office as affecting each build- 
ing within the State affected thereby. 


The letter of May 28, referred to, had reference to changes in 
rates for gas, electric current, and water furnished Government 
buildings, under the control of the Treasury Department, in accord- 
ance with contracts based on proposals (Treasury Department, Su- 
pervising Architect, Forms 8624-A, B, and C, respectively), contain- 
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ing, under the caption “ Instructions and conditions,” the following 
stipulation : 






























4. It is understood that the rates submitted in accordance with this proposal 
shall be, in the case of public utilities, subject to any changes, increases, or 
decreases ordered or approved by the State public service or utilities commis- 
sion or which may be required under an amended franchise or as may be de- 
cided by the courts; and in the case of municipalities subject to any changes, 
increases, or decreases to the public during the term of the contract, it being 
understood that in no case whatsoever, either in the case of public utilities 
or in the case of municipalities, shall the rates charged the Government ex- 
ceed the rates to the public. It is understood that new schedules of rates in 
accordance with the terms of this paragraph shall automatically supersede 
the rates herein offered from the date such new rates become effective, copies 
of the new schedules of rates, showing the dates the same become effective, 
to be filed with the department. In the event, however, of the rates herein 
offered being superseded during the term of the contract by higher rates, the 
right is reserved to revoke the contract if deemed to the best interests of the 
department. 


New schedules of rates showing the dates when the same become 
effective, accompanied by a certificate of the custodian of the Gov- 
ernment building furnished the service that the new rates have been 
approved by the State public service or utilities commission, that no 
question as to the rates is known to be pending in any court, and 
that the rates are paid by the public generally, will, in view of 
your statement, be accepted by this office as evidence of such new 
rates. 


(A-9157) 


PURCHASE OF AUTO TRUCKS—ACCEPTANCE OF OTHER THAN 
LOWEST BID 





















The acceptance by the Post Office Department of other than the lowest bid 
for auto truck chassis, and the subsequent purchase of same by informal 
agreement, for the sole reason that trucks of the particular make were 
deemed to be the most suitable for the purposes for which required, is in 
contravention of section 3709, Revised Statutes, and the act of April 28, 
1904, 33 Stat. 440. However, as the trucks have been delivered and ac- 
cepted by the department, payment for same may be made on the basis of 
the average of all the bids submitted, if acceptable to the vendor, other- 
wise the claim will be denied. 


Decision by Comptroller General McCarl, July 15, 1925: 
There has been submitted for consideration the claim of the White 
Co. for five model 20/45 White truck chassis, 2-ton capacity, at 


$3,424.75 each, total $17,123.75, furnished the Post Office Depart- 
ment. 


Sealed proposals were called for by the purchasing agent Novem- 
ber 20, 1924, to be opened December 5, 1924, for five motor truck 
chassis and equipment. Five bids were received as follows: 


Pierce Arrow Company, $3,720 less 20%, net________._____________- $2, 976. 80 
I RN ciasecisrerinenel Ae eiatnetetien insinnsienteicagesepeieiiingentstneiaietnintiegaietitamniceeanien 3, 424. 75 
General Motor Truck Co., standard specifications__......___._-_____ 2, 622. 46 
Hutewmetional: Meter Os., Gual Grives soi. el nnn cennscee 8, 400. 80 


I ONE I a retinas dese enivenaeaeapetionsindinls . 00 
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The reasons advanced by the purchasing agent and the purchasing 
committee of the Post Office Department for accepting the proposal 
of the White Co. are that for the particular use desired, after several 
years’ experience, none except White trucks had proved entirely 
satisfactory over the particular route from Price to Vernal, Utah; 
that a stock of repair parts of about $4,000 was kept on hand; that 
the purchase of other trucks would of necessity occasion a new out- 
lay for repair stock and that the employees would have to be in- 
structed and trained in the use of and repair of the new type of 
equipment. 

The mischief resulting from the action in the instant case is well 
stated in 22 Comp. Dec. 302, quoting from 79 MS. Comp. Dec. 1544, 
as follows: 

* * * suffice it to say that the desire for a particular make of truck can 
not be used to avoid the statutory requirement as to advertising. Such a theory 
is wrong and can not be countenanced. Its application generally would furnish 
a basis for evasion of the requirements of the law at pleasure. 

It thus appears that nothing was accomplished in calling for bids 
in the present case so far as the final action of the department wus 
concerned. If the lower bids offered for standard makes of trucks 
with an established reputation are to be rejected and a bid accepted 
at a greatly increased price because a particular branch of the service 
prefers a certain make of truck, advertising for bids was a useless 
ceremony, and section 3709, Revised Statutes, is plainly evaded. 

Attention is also invited to the act of April 28, 1904, 33 Stat. 440, 
which, among other things, provides: 

The purchasing agent, in making purchases for supplies necessary for the 
Post Office Department, shall advertise, as now provided by law, and award 
contracts for such supplies to the lowest responsible bidder in pursuance of 
existing law. * * * All purchases, advertisements, and contracts for sup- 
plies for the Post Office Department shall be made by the purchasing agent 
in the name of the Postmaster General, subject to his approval * * *. 

The act of 1904 and section 3709, Revised Statutes, are, of course, 
primarily intended to protect the United States by securing compe- 
tition in the business world, but incidentally are also for the pro- 
tection of the bidders who prepare themselves to offer bids and 
stand ready to carry out their proposals. It would appear, there- 
fore, to be unjust not only to the United States but to the other 
bidders for a department of the Government to call for and re- 
ceive bids from established and responsible dealers and for the 
reasons here appearing reject the lower and accept a higher bid. 
While the reasons now given by the agents of the department were 
for consideration preliminary to determination of the needs of the 
department in the particular case, they are not decisive of the matter 
in its present status, nor do they entitle to restrict purchases to a 
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particular make, otherwise there would be voided the plain meaning 
and intent of the statutory requirement for advertising and the legal 
duty resting upon the department representatives to accept the 
lowest responsible bid. Likewise, the suggestion of the necessity 
for a stock of parts is untenable if the result must be to limit there- 
after to a particular make of equipment. Any other view destroys 
and nullifies the law. See 27 Comp. Dec. 896. 

Therefore, it must be held on the facts presented, no emergency 
appearing, that the award made in the instant case to the claimant 
was unauthorized and not binding on the United States, it not 
being in compliance with section 3709, Revised Statutes, and the 
act of April 28, 1904, 33 Stat. 440. See decision of November 18, 
1924, A-5714. 

It is also noted that no contract in writing was entered into and 
that while section 3744, Revised Statutes, does not include the Post 
Office Department, the act of April 28, 1904, does require the pur- 
chasing agent to “award contracts for such supplies to the lowest 
responsible bidder in pursuance of existing law.” 

Section 3741, Revised Statutes, requires that there shall be in- 
serted “in every such contract or agreement * * * an express 
condition that no Member of [or Delegate to] Congress shall be ad- 
mitted to any share or part of such contract or agreement, or to any 
benefit to arise thereupon.” 

Section 3743, Revised Statutes, requires “all contracts to be made, 
by virtue of any law * * * be deposited in the office of the First 
Comptroller of the Treasury of the United States,” etc., which now 
means that the contracts must be deposited with the General Ac- 
counting Office. 

It thus seems clear in view of the provisions of the statutes referred 
to that the act of April 28, 1904, 33 Stat. 440, requiring the pur- 
chasing agent to advertise as now provided by law, and award con- 
tracts in pursuance of existing law, means a contract in writing 
signed by the parties which expresses the terms of the agreement. 
Such interpretation is in harmony with existing law, and in fact it 
would appear that the requirements of the statutes cited can not 
be complied with in any other manner. 

It appearing that the trucks purchased under the informal award 
have been delivered to and accepted by the department, payment may 
now be made only upon a guantum meruit basis for the fair market 
value of the articles so delivered. The average bid price was 
$2,883.40, plus, which is $541.35 per truck less than the accepted bid, 
or a total of $2,706.75 less than the average bid price for the com- 
plete order. The average price of the five bids, $2,883.40 may be 
accepted as the unit basis of fair market value and payment made 
claimant in the aggregate sum of $14,417 as settlement in full of its 
claim, otherwise the claim will be disallowed. 
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(A-8952) 
GRATUITIES, SIX MONTHS’ DEATH—COAST GUARD 


Enlisted men of the Coast Guard serving in the special temporary enlist- 
ments authorized by the act of April 21, 1924, 43 Stat. 106, are enlisted 
men of the Regular Coast Guard within the meaning of the act of June 4, 
1920, 41 Stat. 824, authorizing payment of the six months’ death gratuity, 
and where the circumstances of death and dependents are otherwise 
within the provisions of said act, the death gratuity may be paid to the 
widow, child, or designated dependent relative of such man dying in the 
service. 


Comptroller General McCarl to the Secretary of the Treasury, July 16, 1925: 

There has been received your letter of March 31, 1925, requesting 
review of settlement No. C-51046, dated February 18, 1925, wherein 
was disallowed the claim of Mrs. Esther Bitter, as mother and 
designated beneficiary of Frank R. Bitter, engineman, first class, 
teraporary, United States Coast Guard, deceased, for an amount 
equal to six months’ pay at the rate received by her son at the date 
of his death under the provisions of the act of June 4, 1920, 41 
Stat. 824. 

It appears that Frank R. Bitter first enlisted in a special tem- 
porary enlistment in the United States Coast Guard July 3, 1924, 
in the rating of engineman, first class, and served as such until the 
date of his death July 14, 1924. The report of a board of investi- 
gation shows that he broke his neck by diving into shallow water 


in the Delaware River causing his death. The report further shows 
that his death was not the result of his own misconduct. 
The said act provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his or her own misconduct, of any officer, 
enlisted man, or nurse on the active list of the Regular Navy or Regular Ma- 
rine Corps, or on the retired list when on active duty, the Paymaster General 
of the Navy shall cause to be paid to the widow, and if there be no widow to 
the child or children, and if there be no widow or child, to any other de- 
pendent relative of such officer, enlisted man, or nurse previously designated 
by him or her, an amount equal to six months’ pay at the rate received by such 
officer, enlisted man, or nurse at the date of his or her death. The Secretary 
of the Navy shall establish regulations requiring each officer and enlisted man 
or nurse having no wife or child to designate the proper dependent relative 
to whom this amount shall be paid in case of his or her death. Said amount 
shall be paid from funds appropriated for the pay of the Navy and pay of the 
Marine Corps, respectively ; Provided, That nothing in this section or in other 
existing legislation shall be construed as making the provisions of this section 
applicable to officers, enlisted men, or nurses of any forces of the Navy of 
the United States other than those of the regular Navy and Marine Corps, and 
nothing in this section shall be construed to apply to commissioned grades to 
any officers except those holding permanent or probationary appointments in 
the Regular Navy or Marine Corps: Provided, That the provisions of this sec- 
tion shall apply to the officers and enlisted men of the Coast Guard, and the 
Secretary of the Treasury will cause payment to be made accordingly. 


The disallowance in this case was that the act by its specific pro- 
vision was not applicable except to enlisted men of the regular 
Coast Guard and that Bitter was serving in a “special temporary 
enlistment.” 








34 DECISIONS OF THE COMPTROLLER GENERAL 





While it is suggested in your letter that the provisions of the act. 
are made applicable to “the officers and enlisted men of the Coast 
Guard ” without qualification, the entire section is made applicable 
and whenever by authority of statute the Coast Guard has officers 
and enlisted men of forces other than those of the regular Coast 
Guard, the limitations of the statute must control in the payment of 
the six months’ death gratuity as when similar conditions exist in 
the Navy or Marine Corps. 

The evidence of dependency of the mother is sufficiently estab- 
lished and the question for consideration is whether Bitter was 
an enlisted man of a force other than the regular Coast Guard. 

The act of April 21, 1924, 48 Stat. 105, entitled, “An act to au- 
thorize a temporary increase of the Coast Guard for law enforce- 
ment,” creates temporary offices in commissioned grades; authorizes 
promotion of permanent commissioned officers of the Coast Guard to 
fill temporary offices; by section 4 authorizes the appointment as 
commissioned officers of persons from civil life and the appointment 
of warrant officers and enlisted men of the permanent Coast Guard 
to such temporary offices with right of reversion to their permanent 
grade or rating and provides that: 

(c) The names of all persons appointed under this section shall be placed 


upon a special list of temporary officers, as distinguished from the list of 
permanent officers, of the Coast Guard. * * * 


By section 5 twenty-five temporary chief warrant officers are 
authorized, and by sections 6 and 8 it is provided: 


Sec. 6 (a) Under such regulations as he may prescribe, the Secretary of the 
Treasury is authorized to appoint temporary warrant officers, and to make 
special temporary enlistments, in the Coast Guard. No person shall be en- 
titled to retirement because of his temporary appointment or enlistment under 
this section. 

(b) Any enlisted man in the permanent Coast Guard may be appointed 
as a temporary warrant officer. Notwithstanding such temporary appoint- 
ment, any such enlisted man shall be entitled to retirement in the same manner 
as though he had continued to hold his permanent rating, and upon the 
termination of such temporary appointment shall be entitled to revert to such 
rating. Service under any such temporary appointment shall be included in 
determining length of service as an enlisted man. 

Sec. 8. Nothing contained in this Act shall operate to reduce the grade, rank, 
pay, allowances, or benefits that any person in the Coast Guard would have been 
entitled to if this Act had not become law. 


It is also suggested that section 8 preserves all benefits, that 
among the benefits accruing to members of the Coast Guard is the 
six months’ death gratuity payable to the widow, child, or desig- 
nated dependent relative should the member die in the service under 
circumstances within the act. I think it must be held that the saving 
clause is applicable only in case the benefits would have accrued 
notwithstanding the act and that if a person’s status in the Coast 
Guard is dependent entirely upon the act, section 8 would have no 
application. 
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In the construction of the act of June 4, 1920, it is proper to 
consider what the situation was in the Navy when that act was 
passed and what forces of the Navy and Marine Corps were being 
excluded. At that time there were serving in the Navy officers, 
warrant officers, enlisted men, and nurses of the Naval Reserve 
Force created by the act of August 29, 1916, 39 Stat. 587. Personnel 
of the Naval Reserve Force were clearly designed to be excluded 
from the benefits of the act of June 4, 1920. 

By the act of May 23, 1917, 40 Stat. 84, the authorized enlisted 
strength of the active list of the Navy was temporarily increased 
from 87,000 to 150,000; by section 3 it was provided that enlistments 
in the Navy and Marine Corps during such time as the United States 
might be at war should be for four years or for such shorter period or 
periods as the President might prescribe or for the duration of the 
present war. Section 4 provided for additional commissioned officers 
in the Navy and Marine Corps based upon the temporary increase 
therein authorized in the number of enlisted men, to be secured by 
temporary appointment by the President, by and with the advice and 
consent of the Senate; by section 5 it was provided that temporary 
appointments in higher commissioned grades might be filled by the 
temporary appointment of commissioned officers holding permanent 
and probationary appointments, commissioned warrant officers, war- 
rant officers, and enlisted men of the regular Navy with a provision 
for reversion upon termination of the temporary appointment. 
The specific language contained in the first proviso of the act of 
June 4, 1920, excluded temporary officers who did not have a 
permanent status in the regular Navy. The increase in the en- 
listed force authorized by the act of May 22, 1917, was an increase 
in the regular Navy, and if on June 4, 1920, any men were then 
serving who had been enlisted in the regular Navy under that 
provision, whether for four years, for the duration of the war, or 
a shorter period, they were entitled to the benefits of the act of 
June 4, 1920. Enlisted men of the Navy are entitled to retire- 
ment only after 30 years’ service. 

The act of May 22, 1917, relating to the temporary increase of 
the Navy is specially to be noted as the act of April 21, 1924, au- 
thorizing the temporary increase in the Coast Guard seems to have 
been in some respects modeled on the 1917 naval act and to have 
been designed to obviate some of the difficulties experienced in the 
application of that law. 

It is thus seen that the classes designed to be excluded by the first 
proviso in the act of June 4, 1920, were personnel of the Naval 
Reserve Force, temporary officers of all grades or classes without 
a status in the regular Navy, and in addition any officers or enlisted 
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men of the National Naval Volunteers and Naval Militia (if any) 
on active duty with the Navy. 

In the act of April 21, 1924, no increase in the enlisted force of 
the Coast Guard is provided for. A new form of enlistment is 
authorized, but whatever increase in the enlisted force was contem- 
plated was left to be provided for by increased appropriations for 
the Coast Guard. By the deficiency act of December 5, 1924, 43 
Stat. 672, for the fiscal years 1924 and 1925, $5,413,600 was pro- 
vided for pay of officers, etc., and enlisted anen of the Coast Guard 
in addition to the $7,659,924 provided in the act of April 4, 1924, 43 
Stat. 73, under this heading for the fiscal year 1925, and $13,675,035, 
is provided under this heading for the fiscal year 1926 in the act 
of January 22, 1925, 43 Stat. 772; $8,300,000 and the transfer from 
another appropriation of $397,000 was provided for the fiscal year 
1924, 42 Stat. 1098, supplemented by the deficiency act of April 2, 
1924, 43 Stat. 50, by $945,179. 

The term of enlistment in the Coast Guard is under the act of 
January 28, 1915, 38 Stat. 801, that provided for the Revenue Cut- 
ter Service in the act of May 26, 1906, 34 Stat. 200, which provides: 

That all persons composing the enlisted force of the Revenue-Cutter Service 
shall be enlisted for a term not to exceed three years, in the discretion of the 


Secretary of the Treasury, who shall prepare regulations governing such 
enlistments and for the general government of the Service. 


The provision for retirement of officers for physical disability 
contained in the act of April 12, 1902, 32 Stat. 100, was extended to 
enlisted men of the Coast Guard by section 3 of the act of January 
28, 1915, 38 Stat. 802. The new form of enlistment established 
by the act of April 21, 1924, was clearly designed to exclude men of 
limited service from the benefits of the liberal retirement provisions 
that enlisted men of the Coast Guard have; the enlistment although 
denominated “special temporary” is an enlistment in the Coast 
Guard for the usual term of service. Coast Guard General Order 
No. 4, issued by the Secretary of the Treasury, April 22, 1924, by 
paragraph 2 provides for two forms of enlistment, (1) special tem- 
porary enlistments and, (2) enlistments in the regular establishment 
of the Coast Guard and provides: 


Until further directed by Coast Guard Headquarters all original enlistments 
and all reenlistments after three months’ separation from the service shall be 
special temporary enlistments. All reenlistments of persons discharged from 
a specia] temporary enlistment shall be spe cial temporary reenlistments, unless 
otherwise directed by Headquarters. * * 


No separate and distinct enlisted force in the Coast Guard was 
created by the act of April 21, 1924; increased appropriations were 
provided for increasing the regular force by other acts and a spe- 
cial form of enlistment was authorized which operated to deprive 
persons in such an enlistment of rights to retirement; persons serv- 
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ing in such special temporary enlistments are members of the regular 
Coast Guard within the meaning of the act of June 4, 1920. 

Upon review the settlement is modified and $504 (six times $84, 
the monthly pay of engineman, first class, Frank R. Bitter, United 
States Coast Guard) is certified die Mrs. Esther Bitter, mother and 
designated dependent relative of said Frank R. Bitter. 


(A-9045) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE POSI- 
TIONS CARRYING QUARTERS, MAINTENANCE, OR EQUIPMENT 
FURNISHED IN KIND 


When field employees whose compensation is subject to adjustment under the 
classification act of 1923, as extended to the field by the acts of December 
6, 1924, 43 Stat. 704, and January 22, 1925, 43 Stat. 764, are furnished in 
kind any item of quarters, maintenance, or equipment for their personal 
use, their cash compensation must be reduced to an amount which, to- 
gether with the cash value of the items of quarters, maintenance, or equip- 
ment furnished, equals the rate of compensation for the position cvrre- 
sponding to the rate fixed by the classification act for a similar position 
in the departmental service in the District of Columbia. 

In the absence of express statutory authority, the practice of contracting for 
personal services in the field partly on the basis of quarters, maintenance, 
or equipment furnished in kind by the Government must cease on June 
30, 1926, and thereafter compensation paid solely on a cash basis. 


Decision by Comptroller General McCarl, July 16, 1925: 

In the audit of accounts of disbursing officers of the bureaus or 
departments having a field personnel there is for consideration 
whether the existing practice in certain bureaus and offices of pro- 
viding field employees with quarters, heat and light, fuel and house- 
hold furnishings, and equipment for personal use in addition to 
their cash salary is authorized, in the absence of specific statute so 
providing. 

For the purpose of illustration, particular reference may be made 
to the Weather Bureau, Department of Agriculture, which fur- 
nishes living quarters, heat and light, for observers and their fam- 
ilies in places where they have no Government-owned buildings; to 
the Bureau of Animal Industry, and the Bureau of Plant Industry, 
Department of Agriculture, which furnish dwellings and heat for 
superintendents of field stations; and to the Forest Service, Depart- 
ment of Agriculture, which provides by regulations for furnishing 
employees cooking stoves, kitchen tables, cupboards, garbage cans, 
etc. It is understood also that a similar practice prevails in certain 
field services of the Department of the Interior and Department of 
Commerce. 

Apparently the furnishing of these items of subsistence or mainte- 
nance is controlled by regulations in certain offices, while in other 
offices it is a matter of practice only. Section 1765, Revised Statutes, 
provides as follows: 
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No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money or for any other service or duty whatever, 
unless the same is authorized by law and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


The act of December 6, 1924, 43 Stat. 704, appropriated funds 
under specific headings to enable the heads of the several depart- 
ments and establishments of the Government to adjust compensation 
of civilian employees in the field services for which appropriations 
were therein provided to correspond to the rate established by the 
classification act for service in the departmental service in the Dis- 
trict of Columbia. 

The act of January 22, 1925, 43 Stat. 764, extended the provisions 
of the act of December 6, 1924, supra, until June 30, 1926. See de- 
cision of June 30, 1925, 4 Comp. Gen. 1077. As salaries fixed pur- 
suant to the classification act are fixed by law within the meaning of 
section 1765, Revised Statutes, so also are salaries of field employees 
which are fixed or “ adjusted” to correspond to such rates to be con- 
sidered as fixed by law. 4 Comp. Gen. 607; éd. 818. 

Section 5 of the classification act of March 4, 1923, 42 Stat. 1490, 
requires a survey of the field service to be made for the purpose of 
extending permanently the classification act to the field service. 

Section 3 of the classification act, 42 Stat. 1489, provides in part 
“The board shall make necessary adjustmcnts in compensation for 
positions carrying maintenance.” See decision of June 19, 1925, 4 
Comp. Gen. 1051, holding that the basic salary, pay, or compensation 
of positions which are paid partly in cash and partly by items of 
quarters, etc., furnished in kind, within the meaning of the civil 
retirement act, is the rate fixed by the administrative office in the 
grades to which the positions have been allocated, including the 
cash salary paid and the monetary value of quarters, etc., furnished 
in kind. Special legislation has been provided for furnishing quar- 
ters in kind to field employees of certain bureaus, notably of the 
Indian Service, which requires a corresponding adjustment in the 
rates of cash salary of employees. See act of June 7, 1924, 43 Stat. 
634. 

These various statutory provisions justify the conclusion that 
Congress does not intend civilian employees of the Government in 
the field to be furnished any item of quarters, maintenance, or equip- 
ment for personal use, which would constitute in effect the furnish- 
ing of an extra allowance in contravention of the provisions of 
section 1765, Revised Statutes, in addition to the compensation 
properly payable for the position, unless specifically so provided by 
law, and th n only by reducing the amount of cash salary paid to an 
amount which, together with the cash value of the quarters, mainte- 
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nance, or equipment furnished, equals the proper rate of pay for 
the position. 

In complying with the requirements of the act of Dec:mber 6, 
1924, as extended until June 30, 1926, by the act of January 22, 1925, 
the administrative office willbe required, in order to adjust the 
rates of compensation for field positions “to correspond, so far as 
may be practicable, to the rates established by the classification act of 
1923 for positions in the departmental services in the District of 
Columbia,” to make necessary adjustments in the cash salary of field 
positions carrying any item of quarters, maintenance, or equipment 
furnished in kind, effective with the pay period beginning subse- 
quent to the date of this decision. 

In view of the long-standing practice no objection will be raised 
prior to June 30, 1926, to contracting for personal services in the 
field partly on the basis of quarters, maintenance, or equipment 
furnished for personal use by the Government, but if identical or 
similar provisions of law to those herein set forth are enacted for 
the fiscal year 1927, and in the absence of express statutory authority 
therefor, the practice must be discontinued June 30, 1926, and 
thereafter compensation paid solely on a cash basis. 


(A-10281) 


POSTAL SERVICE—EMPLOYMENT OF SUBSTITUTE CLERKS AND 
Coe AS TEMPORARY SUBSTITUTE LABORERS AT POST 
Oo ¢ 


Substitute postal clerks and substitute letter carriers at first and second class 
post offices may be employed as temporary substitute laborers at the same 
offices when not on duty as substitute clerk or carrier. 4 Comp. Gen. 736, 
distinguished. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, July 16, 1925: 


Consideration has been given to your letter of May 27, 1925, refer- 
ring to the decision of this oflice dated March 6, 1925, 4 Comp. Gen. 
736, and requesting decision whether the procedure outlined in the 
following proposed circular letter to the district secretaries is in con- 
travention of the act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582: 


The Comptroller General of the United States on March 6, 1925, held that 
the Act of May 10, 1916, relating to the holding of two offices, the combined 
salaries of which exceed $2,000 per annum, applies to the employment of 
rural letter carriers or post office laborers as substitute post office clerk and 
substitute clerks and substitute city letter carriers when in a non-pay status 
as rural carriers or laborers. This decision, however, does not apply to the 
assignment to duty of a substitute clerk as substitute carrier and vice versa, 
and it would seem, therefore, that the decision rendered by the Comptroller 
General would not prevent the assignment of a substitute clerk or substitute 
letter carrier to the duties of substitute laborer, which was authorized by the 
Act of February 28, 1925, reclassifying the salaries of postal employees. 
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There are many classified post offices where comparatively few laborers are 
employed and the need for the appointment of substitute laborers would not 
justify the cost of holding examinations as it is apparent that substitute 
laborers at such offices would be employed comparatively few days in a year. 

When there is a necessity for the employment of a substitute laborer at 
such post offices it is desirable to have the work performed by a substitute 
clerk or substitute carrier who is willing to serve at the rate of compensation 
provided for substitute laborers. The assignment of such an employee would 
not constitute an appointment and would be in line with the practice of post- 
masters in assigning substitute clerks to substitute carrier duties and_ vice 
versa when the exigency of the service requires such action. Of course, it is 
to be understood that a substitute clerk or substitute carrier assigned to the 
duties of substitute laborer is at the time in a nonpay status as a substitute 
post office clerk or substitute clerk or substitute carrier. It is, therefore, sug- 
gested that postmasters, who request that an examination be held for substi- 
tute laborer, be informed that service as substitute laborer at 55 cents an hour 
should be performed, if possible, by the substitute clerks or substitute carriers 
who are willing to serve as laborers. 

It will be necessary, however, to hold examinations at the larger post offices 
where many laborers are employed. 


Section 4 of the act of February 28, 1925, 43 Stat. 1059, provides: 


That the pay of substitute, temporary, or auxiliary clerks at first and second 
class post offices and substitute letter carriers in the City Delivery Service 
shall be at the rate of 65 cents per hour * * *, 


Section 5 of the same act, 43 Stat. 1060, provides: 

* * * that the pay of substitute watchmen, messengers, and laborers 
shall be at the rate of 55 cents per hour. 

This has reference to first and second class post offices. Thus the 
statute provides and prescribes the pay for the separate and distinct 
positions of substitute clerks, substitute carrier, and substitute 
laborer at first and second class post offices. The combined rate of 
compensation is in excess of $2,000 per annum. 

The decision of this office dated March 6, 1925, to which you refer, 
and the prior decision of April 30, 1924, therein cited, had reference 
more particularly to the employment of regular and permanent em- 
ployees in the capacity as substitute postal clerks or carriers by the 
method of granting leave of absence without pay to enable the 
regular and permanent employee to serve as substitute, and it was 
held that same was prohibited by law. 

The instant case involves neither the holding of two positions nor 
the payment of two salaries for the same period of time. It in- 
volves only the question of whether a person who has qualified for 
and been appointed to the position of substitute clerk or carrier may 
be assigned, with his consent, to temporary duty as substitute 
laborer—a position of a lower grade than that for which he quali- 
fied and was appointed. A substitute is one who is employed only 
when needed and is paid only for time actually employed, there 
being no certainty whatever as to continuity of employment. The 
period of unemployment of a substitute is not the same as the period 
of absence without pay of a regular and permanent employee in 
applying the provisions of the act of May 10, 1916, as amended, 
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and other statutes, prohibiting dual employment or payment of 
extra compensation. In the former case the name remains on the 
roll only as showing his availability for employment in the position 
as substitute if needed, while in the latter case the name remains on 
the roll as an employee holding a position under the Government. 

There would appear to be no legal objection to the procedure 
proposed. It must be understood, however, that the time served as 
laborer in such cases can not be counted as “actual time served ” for 
the purpose of determining the grade at which such substitute may 
be appointed as regular clerk or carrier. 

The question submitted is answered accordingly. 


(A-10047) 
PURCHASES, OPEN MARKET—INTERIOR DEPARTMENT 


The act of June 5, 1924, 43 Stat. 392, permitting the Department of the Interior 
to make purchases not exceeding $100 in amount in the open market without 
regard to sections 3709 and 3744, Revised Statutes, does not authorize a 
succession of small purchases merely to avoid compliance with said sections 
of the Revised Statutes. 


Comptroller General McCarl to L. L. Cumberland, disbursing officer, National 
Park Service, July 17, 1925: 


There has been received your letter of June 6, 1925, transmitting 
with request for decision whether payment thereon is authorized 
several vouchers for photographic appliances and supplies in 
amounts varying from three to thirteen dollars each and aggregat- 
ing $43.55. The purchases purport to have been made on a written 
order under authority of the act of June 5, 1924, 43 Stat. 392, author- 
izing the Department of the Interior, its bureaus or offices, to make 
purchases in the open market without regard to sections 3709 and 
3744, Revised Statutes, when the amounts do not exceed $100. 

You state that the articles in question are of various kinds and 
for various purposes, the need for which could not be anticipated in 


each case and that— 

The only doubt in respect to the payment of these vouchers is the question 
that your office has raised in the past settlements of accounts of this office in 
similar cases, in which you ask why the needs of the office could not be fore- 
seen sufficiently in advance to enter into a contract for greater quantities of 
supplies covering long periods of time to be handled in such quantities as may 
be required and at such times as might be required * * *, 


As you failed to identify the particular accounts or instances in 
which the query referred to was made, I can not at this time advise 
why such inquiry was made in the particular case. Such questions 
are primarily for administrative determination, as pointed out in 
4 Comp. Gen. 159. Should it, however, come to the notice of the 
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accounting officers that a succession of purchases, each amounting to 
less than $100 but aggregating more than that amount and all cover- 
ing supplies for the same service, had been made without compliance 
with sections 3709 and 3744, Revised Statutes, it would become 
necessary to consider whether the procedure of making a succession 
of purchases, instead of a single purchase, had not been adopted as 
means of avoiding compliance with the requirements of the sections 
of the Revised Statutes in question in a case not properly within the 
contemplation of the provision of the act of June 5, 1924, supra. 

The need for an explanation to accompany vouchers would not 
arise in case of isolated purchases, but an explanation should accom- 
pany vouchers disclosing a succession of purchases for the same 
service of a kind indicating that they could have been covered by a 
single contract. If the National Park Service continues to have need 
for photographic chemicals or other supplies in such quantities as 
would aggregate more than $100 during the fiscal year, they should 
be made the subject of a formal contract after publication in accord- 
ance with the requirements of sections 3709 and 3744, Revised 
Statutes. 

It is noted that the purchases covered by the vouchers were made 
pursuant to written order. Such written order, or a certified copy 
thereof, should be attached to the voucher in each instance; and if 
the proposed payments are in accordance with the terms of such 
written orders, payment on the vouchers herewith returned is au- 
thorized in the absence of any objection not considered above. 


(A-10123) 


ACCOUNTING, SET-OFF—INDEBTEDNESS OF POSTAL EMPLOYEES 





This decision involves the administrative procedure for effecting a_ set-off 
against compensation due postal employees to liquidate any indebtedness 
due the United States caused by the payment of indemnities or shortage in 
accounts resulting from criminality or negligence on the part of the 
employees. 


Comptroller General McCarl to the Postmaster General, July 20, 1925: 

I have your letter of June 13, 1925, requesting consideration and 
approval of the administrative procedure for effecting set-off of 
compensation due postal employees to liquidate indebetedness due 
the United States caused by payment of indemnities or shortage 
in accounts resulting from criminality or negligence. 

You cite 21 Comp. Dec. 617, as authority for the procedure and 
state as follows: 
It has been and is the practice in these cases, after the facts have been deter- 


mined, for the chief inspector to write to the postmaster by whom the em- 
ployee’s salary is payable, directing him to take credit on his appropriat« 
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pay roll for the payment of the salary due the employee, and at the same time 
to deposit this sum as miscellaneous receipts in claims based on indemnity 
properly paid or as surplus funds in cluims based on shortages in one of the 
official accounts of the postmaster. The postmaster is further instructed to 
submit the chief inspector's letter with his postal account in lieu of the usual 
voucher ordinarily signed by the employee. 


There would appear to be no room for doubt as to the right of the 
Government to withhold from the amount otherwise due an em- 
ployee on account of salary, the amount of his indebtedness to the 
Government. See 2 Comp. Gen. 639, and 3 id. 772, and the cases 
therein cited. 

Where the responsibility or guilt is admitted by the employee, or 
is established beyond a reasonable doubt, and the employee does not 
otherwise make good the loss, there would appear to be no objection 
to the procedure to the extent that it requires the withholding and 
depositing of the amount of the indebtedness to the Government. 
However, in such cases the employee should be required to sign the 
pay roll, voucher, or receipt for the full amount of salary or com- 
pensation earned, the amount withheld to liquidate the indebtedness 
being treated as a collection and receipt therefor given to the em- 
ployee. This would appear necessary to complete the record of the 
transaction and to avoid the possibility of future claims arising 
therefrom. If in such a case the employee should refuse to sign the 
pay roll, voucher, or receipt, and in cases in which the responsibility 
or guilt is denied or is doubtful, the salary of the employee should 
be withheld without deposit, and the employee’s claim therefor, to- 
gether with a complete statement accompanied by the evidence of the 
Government’s claim against him, should be transmitted to this office 
for direct settlement. 


(A-10373) 


NAVY PAY—LONGEVITY 


Chief gunners of the Navy who held that grade on June 30, 1922, who may be 
commissioned chief electricians or chief radio electricians under section 
12 of the act of March 4, 1925, 43 Stat. 1274, retain the status of “ officers 
in the service on June 30, 1922,” within the meaning of section 1 of the act 
of June 10, 1922, 42 Stat. 627, and under such appointments are entitled 
to the same longevity credits for pay purposes as though they had con- 
tinued as chief gunners. 


Comptroller General McCarl to the Secretary of the Navy, July 21, 1925: 

I have your letter of July 1, 1925, requesting decision whether 
chief gunners who were commissioned as such prior to July 1, 1922, 
may count all service in computing their pay if commissioned chief 
electricians or chief radio electricians under section 12 of the act of 
March 4, 1925, 43 Stat. 1274. 

Section 12 of said act of March 4, 1925, provides: 
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Sec. 12. That the commissioned warrant grades of chief electrician and 
chief radio electrician, and the warrant grades of electrician and radio elec 
trician are hereby established in the United States Navy, and all persons ap- 
pointed in such grades in accordance with such regulations as the Secretary 
of the Navy may prescribe shall have the same rank, pay, allowances, and 
other benefits as now are or may hereafter be allowed other commissioned 
warrant and warrant officers in the Navy: Provided, That chief gunners and 
gunners now in the service, qualified for electrical or radio duties, shall, if 
appointed in the grades hereby established, take precedence from the dates of 
their original appointments as commissioned warrant and warrant officers, 
respectively. 


Section 1 of the act of June 10, 1922, 42 Stat. 627, provides, in 
part: 

For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal 
appointment * * *. For officers in the service on June 30, 1922, there shall 


be included in the computation all service which is now counted in 


com- 
puting longevity pay, * * *. 


Section 12 of the act of March 4, 1925, creates two additional 
grades of commissioned warrant officers, giving thereto titles ex- 
pressive of the character of duties to be performed. The appoint- 
ment of a chief gunner, a chief electrician, or a chief radio electrician 
under this act in no way changes his status or grade as a commis- 
sioned warrant officer. Such an appointment is merely a change in 
title; the mechanics of the change in designation being the issuance 
of a commission under the act of March 4, 1925. 

An appointment of a chief gunner now entitled to longevity 
credits as an officer in the service June 30, 1922, as a chief electri- 
cian, or chief radio electrician, under authority of the act is not an 
appointment “on and after July 1, 1922,” within the meaning of sec- 
tion 1 of the act of June 10, 1922, and chief gunners so appointed 
who are entitled to longevity credit as officers in the service June 30, 
1922, will be entitled under such appointments to the same longev- 
ity credits for pay purposes as though they had continued as chief 
gunners. 


(A-10314) 
BURIAL EXPENSES-—-VETERANS’ BUREAU 


The waiver of claims against the United States for any part of the fund of 
a deceased beneficiary or allottee required of undertakers on funeral bills 
submitted to the United States Veterans’ Bureau in support of a claim for 
accrued unpaid installments of disability compensation or insurance due 
at date of death of the beneficiary does not defeat the undertaker’s claim 
satisfactorily proven for the statutory allowance of an amount not ex- 
ceeding $100 for burial expenses authorized by the World War veterans’ 
act, as amended by the act of March 4, 1925, 43 Stat. 1305. 

Where a claim is filed and satisfactorily proven for burial expenses of a 
veteran dying while receiving disability compensation or vocational train- 

ing, exceeding in amount $100, payment should in all such cases first be 
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made of the statutory allowance of $100 before any payment is made 
from the accrued compensation or insurance on the basis of a preferred 
claim. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 22, 1925: 


I have your letter of June 25, 1925, requesting decision whether 
the waiver of claims against the United States required of under- 
takers on funeral bills submitted to the United States Veterans’ 
sureau in support of a claim for application of accrued and unpaid 
installments of disability compensation or insurance due at date 
of death of the beneficiary, is effective to also waive any claim the 
undertaker may have to an amount, not exceeding $100, allowed 
by statute for funeral expenses of veterans of any war. You state 
the waiver is made in the following form: 


I hereby waive all claims against the United States for any part of the 
fund of deceased beneficiary or allottee and hold (name of claimant) respon- 
sible for the payment thereof. 


Burial expenses of veterans are payable from accrued installments 
of disability compensation or insurance only as constituting a “ pre- 
ferred claim” against the estate of the deceased. See 26 Comp. 
Dec. 650, 652. It is understood that application of such amounts 
foward payment to other than the undertaker of burial expenses as a 
preferred claim is made only where the undertaker performing the 
service waives all claims against the United States “for any part of 
the fund of the deceased beneficiary or allottee.” Such waiver 
would appear to be expressly limited to the fund, the application of 
which is requested for burial expenses, viz, accrued installments of 
disability compensation or insurance. Such a waiver would not be 
effective to defeat a claim to the statutory allowance of an amount, 
not exceeding $100, for burial expenses of veterans of the World 
War dying while receiving disability compensation, granted by the 
World War veterans’ act, as amended by the act of March 4, 1925, 
43 Stat. 1305, which provides: 

Provided, That when such person dies while receiving from the bureau 
compensation or vocational training, the above benefits shall be payable in all 


cases; * * * And provided further, That no accrued pension, compensation, 
or insurance due at the time of death shall be deducted from the sum allowed. 


Accordingly, where claim is filed and satisfactorily proven under 
the controlling laws and regulations for burial expenses of a veteran 
dying while receiving disability compensation or vocational training, 
exceeding in amount $100, payment should in all such cases first be 
made of the statutory allowance of $100 before any payment is made 
from the accrued compensation or insurance on the basis of a 
preferred claim, 
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(A—9260) 


CONTRACTS—LIQUIDATED DAMAGES—SPARE PARTS 


Provisions for the deduction of liquidated damages for delays in contracts 
calling for delivery of certain specified articles for immediate use and for 
spare parts therefor, are applicable to delays in delivery of the articles 
that are needed for present requirements and also to delays in delivery 
of the spare parts, even though it be shown that the spare parts were 
intended merely for replacement purposes. 







. 
aos 


Decision by Comptroller General McCarl, July 23, 1925 


The Diehl Manufacturing Co. requested April 9, 1925, review of 
settlement No. 033387, dated November 7, 1924, disallowing its 
claim for refund of liquidated damages deducted from payments 
made under contract No. 58315, dated August 4, 1923, for furnishing 
the supply officer, navy yard, Portsmouth, N. H., three motor 
generators, at a price of $650 each, and three sets of spare parts 
therefor, at $306 per set. The claim was disallowed for the reason 
that the delay claimed—time taken by Navy Department in acting 
upon plans and specifications submitted by contractor—was not 
such as cculd be excused under the terms of the contract and that the 
spare parts were an integral part of the contract for which liquidated 
damages were assessable. 

The contractor agreed in said contract to make shipment of the 
articles contracted for within 12 weeks from date of contract, and 
a provision was incorporated therein for the deduction of liquidated 
damages at the rate of one-tenth of 1 per cent of the contract price 
for each day’s delay in delivery, Sundays and holidays excepted, 
not due to any cause for which the United States was responsible or 
on account of strikes, riots, fire or other disasters, delays in transit 
or delivery on the part of transportation companies, or other circum- 
stances beyond the control of the contractor. 

Under the terms of the agreement shipment was due on or before 
October 27, 1923, but was not made within the time specified, two 
motor generators being shipped February 15, 1924, 3 sets of spare 
parts March 5, 1924, and the one remaining motor generator on 
April 17, 1924, thus completing the contract, and liquidated damages 
were deducted, when payments for the supplies were made by the 
Navy supply officer, for each day’s delay in shipment, Sundays and 
holidays excepted, subsequent to October 27, 1923. 

The contractor cites a ruling by the Comptroller of the Treasury 
of June 29, 1914, 69 MS. Comp. Dec. 1853, and contends that no 
liquidated damages should have been deducted for delays occurring 
in shipping the spare parts; that since the specifications contained 
a statement to the effect the contractor shall not be at liberty to 
proceed wit! the work until after approval of plans and specifica- 
tions, which were not approved until November 19, 1925, the 12 
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weeks’ period within which it agreed to make shipment should not 
begin to run until after that date, making February 11, 1924, the 
due date for shipment; and that liquidated damages should only be 
assessed on the motor generators for the days of delay occurring 
after that date and also after said date on the spare parts, if 
liquidated damages are held to be assessable thereon. 

Relative to the first contention advanced by the contractor, the 
decision, of June 29, 1914, cited, was rendered in connection with a 
matter where the claimant company contracted to make and deliver 
certain equipment for immediate installation on battleships and for 
spare parts for the equipment to be installed. In considering the 
right under the contract to assess liquidated damages for delay 
occurring in delivery of the spare parts, the then Comptroller of 
the Treasury said: 


For purposes of payment, it must be conceded that the agreement as to 
delivery of complete equipmi: ts was controlling absolutely. That is to say, 
no payment, partial or comp.cte, for an equipment could be made until the 
complete equipment, including spare parts, was delivered to the Government 
and accepted by it. 

But the contract, read in the light of reason, and especially the damage 
provision read in connection with the agreement as to deliveries, may not 
mean what at first blush it would seem to mean. The Government needed the 
motors and controllers; it needed them, it may be inferred, by the dates when 
the contractor agreed to deliver them, and any delay on the part of the con- 
tractor in delivering them would in fact be damaging to the Government. As 
to them time truly was of the essence of the contract. Without them, spare 
parts or other equipment were of no service or use or aby equipment a “ com- 
plete equipment.” The spare parts, on the other hand, it did not immediately 
need and would in no event immediately use. They were not necessary parts 
of a complete equipment but were surplus parts of such equipment for use 
when necessary parts were worn out by actual use. As to their delivery, 
time was not of the essence of the contract, i. e., their nondelivery within the 
time agreed would not affect the use of the necessary parts or otherwise dam- 
age the Government. 

And such being the facts, I think the damage provision is to be interpreted 
as applying to the nondelivery of the essential parts of the equipments and not 
to the spare parts or nonessential parts of such equipments. So far as the 
damage provision is concerned, I think the delivery of a motor and controller, 
with necessary working parts, was the delivery of a “complete equipment” 
and that upon such delivery, damages ceased to run against the contractor 
as for delay in the delivery of a complete equipment. Or, in other words, I 
think the delivery to and acceptance by the Government of the necessary and 
essential parts of an equipment was and is to be regarded, so far as any 
question of damages for delay is concerned, as a substantial completion of the 
contract as to such equipment, and that no damages as for delay would accrue 
after such delivery and acceptance. I find no authority, under the circum- 
stances, for the assessment of damages on 10% of the value for failure to 
deliver the spare parts within prescribed time. 


The case considered by the Comptroller of the Treasury is to be 
distinguished from the instant matter in that the unit prices there 
involved included the price for the spare parts, whereas the prices 
of the spare parts to be delivered under contract No. 58315 are sepa- 
rate and apart from the principal units called for by the contract, 
and furthermore, the difficulty presented in that case was the estab- 
lishment of a proper basis on which to definitely determine the 
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amount of liquidated damages due the United States by reason of 
delay in delivery which condition does not maintain in the instant 
ease, 

Since the date of the rendition of the decision referred to and 
relied upon by the claimant, the courts in the interpretation of pro- 
visions for liquidated damages in contracts, have adopted a stricter 
view than previously maintained. In the case of Wise v. United 
States, 249 U.S. 361, decided March 31, 1919, the Supreme Court of 
the United States held, in effect, that under the provisions of the 
contract thereunder consideration the fact that the amount specified 
as liquidated damages was to be the same whether both buildings 
being constructed were delayed or only one, was not a sufficient 
reason for considering it a penalty nor was there any other ground 
for not giving effect to the agreement as a preestimate of the loss by 
reason of the delay in completing the work within the specified time. 
See in this connection Sun Printing and Publishing Association v. 
Moore, 183 U. S. 642; United States v. Bethlehem Steel Company, 
205 U.S. 105. The decision of June 29, 1914, therefore, does not re- 
flect the principles of the law as now applied to the construction of 
liquidated damage provisions of contracts and will not be followed 
by the accounting officers. 

Provision having been made in the contract in question for the 
deduction of liquidated damages for each and every day’s delay in 
delivery beyond the specified date, and there having been no provi- 
sion incorporated in said contract exempting the spare parts from 
the operation of the liquidated damage clause, it must be held that 
provision is as applicable to delays in delivery of spare parts as it is 
to delays in delivery of the motor generators. 

With respect to the contention that delay on the part of the Navy 
Department in approving plans and specifications caused delay in 
delivery of the motor generators, it does not appear under the cir- 
cumstances, and the Bureau of Engineering so states, that the time 
required by the navy yard and the bureau (October 17, 1923, to 
November 19, 1923) for examination and action on the plans and 
specifications was unreasonable or excessive. 

The assertion is also made by the contractor that owing to the very 
special nature of the apparatus requiring complete new designs, new 
drawing work, engineering work, and patterns it took considerable 
time to complete the preliminary design and obtain approval of the 
specifications. The contract was entered into under date of August 
4, 1923, and plans for the work were not submitted to the Navy 
Department until October 17, 1923, or just 10 days prior to the date 
shipment of all of the articles under the contract was due. The 
delay that was thus caused was not chargeable to the United States, 
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but appears to be such a delay as was entirely due to causes within 
the control of the contractor; consequently the contractor is not under 
ihe terms of the agreement entitled to an extension of time by reason 
thereof. 

In view of the facts, it appearing that no part of the delay in the 
shipment of motor generators or of the spare parts therefor was 
chargeable to the United States, the settlement of November 7, 1924, 
disallowing the claim is upon review affirmed. 


(A-10394) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF EMPLOYEES OF 
LIGHTHOUSE SERVICE 


In the absence of specific legislative authority therefor, the cost of packing, 
crating, hauling, and transportation of household effects, upon permanent 
change of station, of lighthouse keepers and other field employees of the 
Lighthouse Service whose salaries have been adjusted to correspond to 
rates established by the classification act of 1923, may not be paid from 
appropriated funds. Payments made on account of necessary expenses 
incident to such transportation in connection with transfers ordered prior 
to August 1, 1925, will, if otherwise correct, not be disallowed. 


Comptroller General McCarl to the Secretary of Commerce, July 23, 1925: 
There has been received your letter of July 2, 1925, requesting a 


decision of a question therein presented, as follows: 


Based on a decision of the Comptroller of the Treasury dated February 25, 
1913, this department made the following regulations relative to the transpor- 
tation of personal household effects of employees of the Lighthouse Service: 

“337. Transportation of tools and bedding.—Tools and bedding, the property 
of employees whose compensation is not fixed by law, but the amount thereof 
is within the discretion of the Secretary of Commerce, may be transported at 
the expense of the Government, where such articles are required in the use of 
the Lighthouse Service. This should be confined strictly to property used in 
the service of the Government. 

“338. Transportation of personal household effects when employees are 
transferred from one station or district to another will ordinarily not be 
paid for by the Government, but in the case of lighthouse keepers, whose trans- 
fer is required by the exigencies of the service, when it is not practicable to 
transfer the household effects by tender, the cost of transportation of such 
reasonable amount of personal household effects as is necessary to enable 
such keepers to properly perform their official duties will be allowed. (Comp. 
Dec., Feb. 25, 1913.) Where practicable such transportation should be cov- 
ered by Government bill of lading, or if on commercial bill of lading the bills 
should be rendered to the district office for payment rather than paid by the 
keeper and reimbursement claimed. Orders showing the authorized transfer 
of the keeper as an exigency of the service should accompany such accounts.” 

(Regulations of the U. S. Lighthouse Service, 1918.) 

Since the promulgation of these regulations this department has been reim- 
bursing its lighthouse employees for transportation expenses incurred in trans- 
porting household effects when transferred from one station to another, under 
the regulations quoted above. 

In the decision of your office dated March 28, 1925 (Decisions of the Comp- 
troller General, volume 4, page 818), it was held that, “In absence of specific 
legislative authority therefor the cost of packing, crating, hauling, and trans- 
portation of household effects of employees * * * may not be paid from 
appropriated funds.” The department interprets this decision to apply only in 
eases where the employee's salary is fixed by law. The act approved June 20, 
1918 (40 Stat. 609, sec. 8), provides: 
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“That section forty-six hundred and seventy-three of the Revised Statutes of 
the United States be amended to read as follows: 

“* Sec. 4673. The Secretary of Commerce is authorized to regulate the sal- 
aries of the respective keepers of lighthouses in such manner as he deems just 
and proper, but the whole sum allowed for such salaries shall not exceed an 
average of $840 per annum for each keeper; and the authority herein granted to 
regulate the salaries of keepers of lighthouses shall not be abridged or limited 
by the provisions of section seven of the general deficiency appropriation act 
approved August twenty-sixth, nineteen hundred and twelve, as amended by 
section four of the legislative, executive, and judicial appropriation act ap- 
proved March fourth, nineteen hundred and thirteen.’ ” 

Under the above-quoted statute the Secretary of Commerce is authorized to 
fix the salaries of lighthouse keepers. It would therefore seem that your 
decision of March 28, 1925, would not be applicable to these employees, but in 
view of the general language of your decision of March 28, 1925, the department 
would appreciate your decision as to whether the Lighthouse Service regula- 
tions quoted above should be changed in accordance with your directions in the 
decision of March 28, 1925. 


The act of May 28, 1924, 43 Stat. 234, contains the following 
appropriation for the fiscal year 1925: 
Keepers of lighthouses: For salaries of not exceeding one thousand eight 


hundred lighthouse and fog-signal keepers and persons attending light ex- 
clusive of post lights, $1,283,200. 


In the deficiency act of December 6, 1924, 43 Stat. 706, an addi- 
tional sum of $402,100 was appropriated for salaries of keepers of 
lighthouses to enable the adjustment of their compensation to cor- 
respond to rates established by the classification act of 1923. The 
appropriation for the fiscal year 1926, act of February 27, 1925, 43 
Stat. 1044, was evidently on the basis of the adjusted or classified 
salaries as it is in excess of the combined amounts for 1925, i. e., 
$1,970,000. 

It would appear from the foregoing that section 4678, Revised 
Statutes, giving the Secretary of Commerce authority to regulate 
the salaries of keepers of lighthouses, has been repealed, superseded, or 
qualified by the classification act of 1923 and the act of December 6, 

924, supra, and that the salaries of lighthouse keepers are now 
“fixed by law ” within the meaning of section 1765, Revised Statutes. 
Packing, crating, and shipping the household effects of keepers of 
lighthouses at the expense of the Government would therefore be 
prohibited as additional pay, extra allowance, or compensation, by 
said section of the Revised Statutes. Keepers of lighthouses are 
accordingly in the same situation as the field employees of the serv- 
ices considered in the decision of March 28, 1925, 4 Comp. Gen. 815. 

It will be noted that the decision of March 28, 1925, did not rest 
solely upon the provisions of section 1765, Revised Statutes, i. e., 
did not apply solely to employees whose salaries are fixed by law, 
but it was stated therein: 

Furthermore, the fact that the Congress has specifically authorized the 
transportation of household effects of employees of several services under cer- 
tain circumstances and conditions would indicate that such extraordinary 


allowances may not properly be made by regulation or contract of employment 
alone, even where the compensation is not fixed by law or regulation. 
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Any regulation of your department providing for packing, crat- 
ing, or transportation of household goods of lighthouse keepers or 
other field employees, not based on specific statutory authority 
therefor, is illegal and of no force or effect. As such regulations in 
the Lighthouse Service were based on a prior decision by the former 
Comptroller of the Treasury of February 25, 1913, 64 MS. Comp. 
Dec. 1026, this decision will not be applied to require the disallowance 
of credits for payments made on account of necessary expenses in- 
cident to such transportation in connection with such transfers 
ordered prior to August 1, 1925, in accordance with the present regu- 
lations. But with respect to all such transfers thereafter, no allow- 
ance for transportation of household effects will be authorized in 
the absence of specific statutory authority therefor. 


(A-6470) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—CONCLUSIVE 
PRESUMPTION OF SOUNDNESS 


If the disability that an ex-service man has is of such a character as to indi- 
cate that it resulted from infection of a venereal disease, and he is for that 
reason required to rebut evidence of misconduct, neither the conclusive 
presumption of soundness upon entrance into the service created by the 
first proviso of section 200 of the World War veterans’ act as amended 
by the act of March 4, 1925, 43 Stat. 1305, nor the prima facie presump- 
tion as to service connection of specified disabilities created by the last 
proviso of the same section, may be invoked to establish ipso facto a claim 
for disability compensation, but claimant would be required, notwithstand- 
ing the statutory presumptions, to establish affirmatively that the dis- 
ability was incurred during the period of military or naval service, 
innocently and not the result of his own willful misconduct. 

If the disability was not of such a character as to indicate the result of a 
venereal disease, the statutory presumptions may not be ignored by the 
Government, but if conditions thereof are met, same would be effective to 
establish a claim for disability compensation notwithstanding record evi- 
dence showing inception of the disease prior to military service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 24, 1925: 


I have your letter of June 25, 1925, as follows: 


In my letter of November 19, 1924, I submitted to you three specific ques- 
tions arising in connection with venereal diseases, Question 2 being stated as 
follows: 

“In a case where a claimant is shown to have, or, if deceased, to have had, 
prior to January 1, 1925, a neuropsychiatric disease or other disability of 
the character enumerated in the last proviso of section 200, and no notation 
of any disability was made at the time of his enlistment, can the Government 
ignore the presumption of sound condition and accept evidence showing that 
such disability existed prior to enlistment, whether the result of misconduct 
or otherwise, and thus rebut the presumption of service origin established by 
the proviso mentioned?” 

In your decision rendered April 3, 1925, you did not answer categorically 
the above question but stated that the answer thereto would be found by 
application of the general principles announced. 

The case of Mike C. Carpenter is one of the type included in this question 
The claimant is now suffering from general paresis. There was no notation 
made of this disability or related defect, disorder or infirmity at the time the 
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claimant entered service, during his service or at discharge. In a report made 
on September 5, 1923, more than four years after the claimant’s discharge, the 
claimant gave a history of having a primary infection in 1912. If the general 
principles announced by you applied to the instant case preclude this Bureau 
from considering evidence that the disability existed prior to enlistment for 
the purpose of rebutting the presumption of service connection created by 
the proviso of section 200, World War veterans’ act, for the N. P. condition, 
the result is that in this and a large number of like cases compensation will 
be paid notwithstanding the fact that the records contain evidence establish- 
ing beyond the shadow of a doubt that the disability was not due to service. 
Also it will preclude those who by going behind their enlistment could estab- 
lish innocent contraction of the disability. 

It is therefore requested that the question referred to above be specifically 
answered. 


Question 2 in your submission of November 19, 1924, quoted in 
your present submission, was understood by this office as relating 
exclusively to venereal diseases or resulting disabilities on the basis 
of which the decision of April 3, 1925, was rendered wherein four 
general rules were announced. On that basis the question would be 
sufficiently answered by application of the first general rule. Sepa- 
rated from the remainder of the former submission, it would appear 
that the question relates to diseases or disabilities enumerated in the 
last proviso of section 200 of the World War veterans’ act “ whether 
the result of misconduct or otherwise.” The last proviso of section 
200 of the World War veterans’ act as amended by section 6 of the 
act of March 4, 1925, 48 Stat. 1305, is as follows: 

* * * Provided, That an ex-service man who is shown to have or, if 
deceased, to have had, prior to January 1, 1925, neuropsychiatric disease, an 
active tuberculosis disease, paralysis agitans, encephalitis lethargica, or 
amoebic dysentery developing a 10 per centum degree of disability or more in 
accordance with the provisions of subdivision (4) of section 202 of this Act 
shall be presumed to have acquired his disability in such service between 
April 6, 1917, and July 2, 1921, or to have suffered an aggravation of a pre- 
existing neuropsychiatric disease, tuberculosis, paralysis agitans, encephalitis 
lethargica, or amoebic dysentery in such service between said dates, and said 
presumption shall be conclusive in cases of active tuberculous disease, but in 
all other cases said presumption shall be rebuttable by clear and conyincing 
evidence ; but nothing in this proviso shall be construed to prevent a claimant 
from receiving the benefits of compensation and medical care and treatment for 
a disability due to these diseases of more than 10 per centum degree (in accord 
ance with the provisions of subdivision (4) section 202 of this Act) on or sub 
sequent to January 1, 1925, if the facts in the case substantiate his claim. 


This proviso standing alone creates a prima facie presumption as 
to time of incurrence of all the enumerated diseases or disabilities. 
Said presumption is rebuttable by clear and convincing evidence, 
except in cases of active tuberculosis. As to active tuberculosis, the 
presumption is conclusive as to time of incurrence. 4 Comp. Gen. 
828. Such presumption is for consideration and application only 
where the claim for disability compensation is not controlled by 
and for disposition under the conclusive presumption of soundness 
upon entrance into the service created by the first proviso of the 
section. In other words, the second proviso, herein quoted, was not 
intended as a restriction on the first proviso but as conferring an 
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additional right in favor of the beneficiary. With respect to the 
diseases other than active tuberculosis mentioned in the proviso 
hereinbefore quoted, the burden of proof is on the Government to 
show that the disease or disability was not incurred during the 
period between April 6, 1917, and July 2, 1921. If the disability is 
of such a character as to indicate that it resulted from infection of a 
venereal disease, rule (1), announced in the decision of April 3, 1925, 
is for application. That is to say, compensation would be payable 
for the enumerated disease or disability only— 

Where the claimant affirmutively establishes the fact that the disease or 
disability resulting therefrom, not properly noted of record at or prior to the 


inception of active service, was incurred during the period of military or 
naval service innocently and not the result of his own willful misconduct. 


If no element of misconduct is involved and, therefore, the claim- 
ant is not required to rebut evidence of misconduct in the considera- 
tion of his claim, and the conditions are such as to create the first 
statutory conclusive presumption of soundness upon entrance into 
the service, and also to create the prima facie presumption of service 
origin under the second proviso of section 200, the Government may 
not ignore the conclusive presumption of soundness created by the 
first proviso of the statute and accept evidence showing that such 
disease or disability existed prior to enlistment. In the case of 
Mike C. Carpenter you do not state definitely whether there is or is 
not involved the element of misconduct. It is evident, however, 
from your entire statement that misconduct is involved. If general 
paresis resulted from a venereal disease, the record evidence of 
primary infection in 1912 would preclude the claimant from estab- 
lishing his claim as required under rule (1), announced in decision 
of April 3, 1925. 


(A-10207) 
PURCHASES—DRINKING WATER 


As there is no duty or obligation upon the United States to furnish drinking 
water to employees not entitled to subsistence at Government expense, 
regardless of whether a suitable supply is or is not available without 
charge, the purchase of drinking water at Government expense for use in 
offices, without suflicient evidence as to the necessity therefor from the 
Government's standpoint as distinguished from the needs or preferences 
of the employees, is not authorized in the absence of a specific provision 
in the appropriation involved providing for such purchase. 


Decision by Comptroller General McCarl, July 24, 1925: 


Review has been requested by FE. D. M. Fowle, special disbursing 
agent, General Land Office, of settlement C—26155-I, dated May 19, 
1925, wherein credit was disallowed in his accounts for certain items 
covering spring water purchased for use in the office of the Helena 
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field division, Helena, Mont., for the period from January 1 to 
November 30, 1923. 

It is urged that the city water was impure; that the appropriation 
for protecting public lands, timber, etc., is available for purchase of 
drinking water; that the Government owes a duty to its employees 
to furnish them drinking water as an office supply; and that as the 
water was purchased in good faith, pursuant to authorization by the 
Commissioner of the General Land Office, credit should be allowed 
for the payments in question. 

The appropriation involved does not specifically provide for the 
purchase of drinking water, nor is it in such terms that an authori- 
zation or approval on the part of the Commissioner of the General 
Land Office could operate to make it available therefor. 

There is no duty or obligation upon the United States to furnish 
drinking water to employees not entitled to subsistence at Govern- 
ment expense, regardless of whether a suitable supply is or is not 
available without charge; and in the absence of a clear showing as 
to the necessity therefor from the Government’s standpoint, as dis- 
tinguished from the needs or preferences of the officers or employees, 
the purchase of drinking water at Government expense for use in 
offices is not authorized. 

Even if it could be established that there was in this case a 
necessity from the Government’s standpoint of supplying drinking 
water in this office, sufficient facts have not been presented to estab- 
lish the necessity for the purchase of spring water. See in this 
connection 21 Comp. Dee. 319; id. 739; 22 id. 31; 23 id. 581; 2 Comp. 
Gen. 750; 7d. 776; 3 id. 661; td. 828. 

Upon review the disallowance must be and is sustained, 


(A-10423) 


BONDS, SURETY—RETIRED FOREIGN SERVICE OFFICERS 





The surety bonds executed by Foreign Service officers, under the provisions of 

section 9 of the act of May 24, 1924, 48 Stat. 142, upon their being re- 
commissioned on July 1, 1924, as Foreign Service officers and immediately 
retired under the provisions of section 18 of the act of May 24, 1924, need 
not be renewed so long as they are not recalled to active duty. 


Comptroller General McCarl to the Secretary of State, July 24, 1925: 

I have your letter of July 8, 1925, in which you state that certain 
officers were recommissioned July 1, 1924, as Foreign Service officers 
under section 7 of the act of May 24, 1924, 43 Stat. 140, and in ac- 
cordance with section 9 of said act, new bonds were given by said 
oflicers and they were immediately retired under section 18 of the 
act. 
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You request information as to whether it is necessary for these 
retired officers to renew their bonds by the payment of further 
annual premiums. 


The act referred to, supra, provides in part: 


Sec. 7. That on the date on which this Act becomes effective the Secretary 
of State shall certify to the President, with his recommendation in each case, 
the record of efficiency of the several secretaries in the Diplomatic Service, 
consuls general, consuls, vice consuls of career, consular assistants, inter- 
preters, and student interpreters then in office and shall, except in cases of 
persons found to merit reduction in rank or dismissal from the service, rec- 
+ smend to the President the recommissioning, without further examination, of 
those then in office as follows: * * 

Sec. 9. That sections 1697 and 1698 of the Revised Statutes are hereby 
amended to read as follows: 

“Every secretary, consul general, consul, vice consul of career, or Foreign 
Service officer, before he receives his commission or enters upon the duties 
of his office, shall give to the United States a bond, in such form as the Presi- 
dent shall prescribe, with such sureties, who shall be permanent residents of 
the United States, as the Secretary of State shall approve, in a penal sum not 
less than the annual compensation allowed to such officer, conditioned for 
the true and faithful accounting for, paying over, and delivering up of all 
fees, moneys, goods, effects, books, records, papers, and other property which 
shall come to his hands or to the hands of any other person to his use as such 
officer under any law now or hereafter enacted, and for the true and faithful 
performance of all other duties now or hereafter lawfully imposed upon him 
as such officer: Provided, That the operation of no existing bond shall in any 
wise be impaired by the provisions of this Act: Provided further, That such 
bond shall cover by its stipulations all offictal acts of such officer, whether as 
Foreign Service oflicer or as secretary in the Diplomatic Service, consul general, 
cousul, or vice consul of career. The bonds herein mentioned shall be de- 
posited with the Secretary of the Treasury.” 


In view of the provision in section 9 requiring the giving of a bond 
by an officer “before he receives his commission or enters upon the 


duties of his office,” the giving of a bond becomes a condition prec- 
edent to the complete investiture of the office. See United States \ 

Le Baron, 60 U.S. 73, and Williams v. United States, 23 Ct. Cls. 46. 
But the primary purpose of the requirement of the bond is—as is 
clearly manifested by section 9 supra—to insure that the officer 
make “true and faithful accounting for * * * all fees, moneys, 
goods * * * and other property which shall come to his hands 


* * as such officer.” 


As to the officers in the instant case you state: 

The retired officers are not permitted to draw-drafts, have no Government 
funds to disburse, and the department perceives no necessity for having them 
bonded. If recalled for active service, it would appear that they must be 
recommissioned to the particular class of Foreign Service officer in which the 
President may decide to place them for active service in accordance with the 
provisions of sec. 19 of the act of May 24, 1924, and rebonded under the pro- 
visions of section 9 of the said act. 


Since these retired officers have no duties to perform and no funds 
for which to account, so long as they are not recalled to active duty, 
no reason for requiring a bond exists and to require a bond undet the 
circumstances would be to force the doing of a vain and useless act 
which is contrary to well-settled principles of the law. 
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Accordingly, answering your request specifically, it will be un- 
necessary for the retired officers to renew their bonds. f 

The obligation of the surety under the bonds given prior to re- 
tirement will continue in full force and effect as to all transactions 
occurring during the periods covered thereby. 


(A-10199) 


POSTAL SERVICE—AUXILIARY RURAL CARRIERS 


There is no express statutory authority for the temporary employment of 
auxiliary rural carriers to assist the regular or substitute carrier whose 
work has become temporarily so heavy that he can not perform it alone, 
but in view of the administrative representations as to the necessity of con- 
tinuing the practice that has maintained for several years, objection will 
not be made to the employment of such auxiliary rural carriers during the 
fiscal year 1926. However, in the absence of express statutory authority 
therefor, no payments to auxiliary rural carriers will be authorized subse- 
quent to June 30, 1926. 

Auxiliary rural carriers employed temporarily to assist a regular or substitute 
earrier, who are required to furnish the regulation equipment in addition 
to that furnished by the regular or substitute carrier assigned to the route, 
may be paid the equipment maintenance allowance during the fiscal year 
1926 on the same basis and at the same rates as paid the regular or substi- 
tute carrier under the provisions of section 8 of the act of February 28, 
1925, 43 Stat. 1068. 

Comptroller General McCarl to the Postmaster General, July 25, 1925: 

I have your letter of June 18, 1925, requesting decision whether 
“auxiliary” rural carriers are entitled to payment of equipment 
maintenance allowance in addition to the payment of equipment 
maintenance allowance to the regular or substitute carrier assigned 
to the route. 

You describe an auxiliary carrier as one “appointed to assist a 
regular carrier whose work is so heavy that he can not perform it 
alone,” and cite the case of Edward L. Duggan, who was appointed 
May 14, 1925, as an auxiliary carrier on rural route No. 1, Ellenville, 
N. Y., to serve during the period from June 1 to September 15, 1925, 
both dates inclusive, at a salary of $1,728 per annum. The route is 
22.7 miles in length, daily except Sunday. 

There appears no express statutory authority for appointment of 
“auxiliary” carriers to assist regular or substitute carriers on the 
same route, and no express basis for payment of compensation or 
equipment maintenance allowance to such carriers has been pro- 
vided by law. Evidently the law contemplates only one carrier for 
one route for the same period of time. 

It is understood that the administrative practice in force for the 
past few years has been to appoint such auxiliary carriers where 
necessary to deliver a temporarily increased mail during the summer 
season on certain routes on which are located a large number of 
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summer homes, and also on other routes where for some reason the 
mail is temporarily increased to such an extent that the regular or 
substitute carrier assigned to the route is physically unable to deliver 
all the mail during such temporary period. It is represented that 
in such cases it is impracticable to divide the route temporarily into 
two shorter routes with the resulting change in basis of compensa- 
tion, the situation being that the mail on a route not susceptible of 
subdivision is increased temporarily to such an extent as to necessi- 
tate the employment of two carriers to serve the one route. While 
the situation as presented would appear to indicate a necessity for 
the employment of the auxiliary carriers, the matter of their ap- 
pointment and the basis for paying them compensation and equip- 
ment maintenance allowance should be specifically provided by law. 

In view of the described conditions and the representations as to 
the necessity for the employment of the additional carriers in order 
to effect delivery of the mail within the prescribed time, no objec- 
tion will be made in the audit of accounts to the payment of compen- 
sation to the auxiliary rural carriers for the fiscal year 1926, but in 
the absence of statutory authority therefor no payments to auxil- 
iary rural carriers will be authorized subsequent to June 30, 1926. 

This will embrace equipment maintenance allowance where the 
auxiliary carrier necessarily provides regulation equipment sepa- 
rately from that of the regular or substitute carrier assigned to the 
route, 


(A-10502) 
PERSONAL FURNISHINGS—COATS AND APRONS 


Waiters’ coats and cooks’ aprons for use of the waiter and cook employed as 
members of the crew of a boat operated in the maintenance and improve- 
ment of existing river and harbor works are articles necessary for use in 
the performance of the regular duties for which the employees wearing 
them were engaged and constitute personal equipment such as the em- 
ployees who offer themselves for such service should be required to furnish. 
In the absence of a specific appropriation therefor, their purchase from 
public funds is not authorized. 


Comptroller General McCarl to Maj. R. C. Crawford, United States Army, 
July 25, 1925: 


By indorsement of the Chief of Engineers, United States Army, I 
have your letter dated July 6, 1925, submitting with request for 
decision whether payment thereon is authorized under the appro- 
priation “ Maintenance of improvement of existing river and harbor 
works for Puget Sound and tributary waters,” a voucher in favor of 
John E. Kelley for $3.13 covering the purchase price of one waiter’s 
coat and one cook’s apron for use of the waiter and cook employed 
as members of the crew on the snagboat Swinomish, which is oper- 
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ated by the Seattle district engineer’s office on Puget Sound and its 
tributary waters. 

You state that the articles are for the use of employees when 
engaged in the preparation and service of meals to other members 
of the crew; that their use is considered necessary from the Govern- 
ment’s standpoint as a measure of cleanliness and the maintenance of 
the general health of the crew; that the articles are not intended 
primarily for the protection of the clothing of the persons wearing 
them, but are for the protection of the crew as a whole; and there- 
fore that their use redounds to the benefit of the Government. 

The appropriation from which it is proposed to pay for these 
articles, act of February 12, 1925, 43 Stat. 930, provides: 

To be immediately available and to be expended under the direction of the 
Secretary of War and the supervision of the Chief of Engineers. 

For the preservation and maintenance of existing river and harbor works, 
and for the prosecution of such projects heretofore authorized as may be most 
desirable in the interests of commerce and navigation; for survey of northern 
and northwestern lakes * * * including all necessary expenses for pre- 
paring, correcting, extending, printing, binding, and issuing charts and bulle- 
tins and of investigating lake levels with a view to their regulation; and for 
the prevention of obstructive and injurious deposits within the harbor and 
adjacent waters of New York City, for pay of inspectors, deputy inspectors, 


crews, and office force, and for maintenance of patrol fleet and expenses of 
office, $40,000,000. 


Waiters’ coats and cooks’ aprons are essentially personal furnish- 
ings of a character for which the public funds are not available 
unless it is shown that their use is necessary to accomplish a purpose 
for which the appropriation sought to be charged is made. In this 
case it is not shown that the purposes of the appropriation can not 
be accomplished as expeditiously and satisfactorily from the Gov- 
ernment’s standpoint without such articles. But, even if it were 
shown that the use of such equipment was necessary from the Gov- 
ernment’s standpoint, the articles—being intended for use in the 
performance of the regular duties for which the employees wearing 
them were engaged—would appear to constitute personal equipment 
such as the employees who offer themselves for such service should be 
required to furnish. 3 Comp. Gen. 433; id. 926. 

As no statutory provision is made for personal furnishings in the 
appropriation act of February 12, 1925, supra, or otherwise, you are 
advised that the proposed payment is not authorized. 
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(A-9968) 


VETERANS’ BUREAU—LOSS OF WAGES—ADMINISTRATIVE 
REGULATIONS 





























Whether there has been a lawful claim asserted against the United States for 
“loss of wages” by a beneficiary of the Veterans’ Bureau incident to 
medical or hospital treatment is a matter necessary for the independent 
determination in the audit of accounts of the disbursing officer of the Vet- 
erans’ Bureau, and the General Accounting Office is not relieved of that 
duty by section 5 of the World War veterans’ act of June 7, 1924, 43 Stat. 

608, providing that questions of fact determined by the Director of the 

Veterans’ Bureau shall be conclusive. 

The duty of the accounting officers of the United States to negative unlawful 
expenditures made by disbursing officers of the Government from appro- 
priated funds is so fundamental and essential to the orderly, businesslike, 
and lawful conduct of the Government’s business that it may be avoided 
only by an enactment in specific language relieving the General Accounting 
Office from all responsibility with respect thereto. 

What evidence a disbursing officer may deem sufficient to show the legality 
of proposed payments from Government funds and which will satisfy the 
requirements of the audit is for his determination under his bonded 
responsibility, which may not be avoided by an order or regulation of the 
head of a department or establishment under which the disbursing officer 
may be employed. 

Administrative regulations under which a certain action is directed by an officer 
of the Government, which will ultimately obligate the Government to pay 
out appropriated funds, must provide that the name and titl. of the Gov- 
ernment officer directing the action be disclosed in the evidence furnished 
with the disbursing officer's accounts for audit. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 27, 1925: 


I have your letter of June 3, 1925, requesting decision “as to the 
right of the disbursing officer of the bureau to make payments under 
the procedure proposed to be established” by the following general 
order: 


U. S. VETERANS’ Bureau, 
May —, 1925. 

























GENERAL ORDER NO, — 





Subject: Loss of wages. 


The following general order is hereby promulgated for observance by all 
officers and employees of the U. 8. Veterans’ Bureau: 

1. The claims and rating board, having jurisdiction as provided in Regu- 
lations No. 74 (section 7154 of Regulations, U. S. Veterans’ Bureau, 1923) 
over claims for reimbursement of loss of wages incurred by any person apply- 
ing for or in receipt of compensation fox disability under the provisions of 
title 2, or any person applying for treatment under the provisions of subdivi- 
sion 9 or 10 of section 202 of the World War veterans’ act, in submitting 
himself to examination or necessary hospitalization for observation and diag- 
nosis upon request of a duly authorized medical examiner of the bureau, shall 
adjudicate such claims in accordance with the provisions of Regulations 78 
and find the facts pertinent to the allowance or disallowance of such claims. 

. Claims for loss of wages incurred prior to October 13, 1924, shall be adjudicated 
according to regulation 41. 

2. The evidence requiste for the claims and rating board to find the facts 
for adjudicating loss of wages claims shall be of the same class or nature as 
evidence in other causes. Affidavits of employer may be administered by 
persons designated by the director under section 8 of the World War veterans’ 
act to administer oaths. 

3. Claims for reimbursement for loss of wages shall be stated on voucher 
Form 3239 bearing the certification of the claimant or beneficiary. 


11273°—26——6 
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4. The finding of facts by the claims and rating board under the provisions 
of this general order shall be according to the following form and shall be 
reviewable only for errors appearing upon its face, except that an adverse 
finding may be appealed the same as appeals from any other adjudication 
made by such boards: 











Claim of ———— ————,, C No. ————, for loss of wages incurred during the 
period ———— to —-——, inclusive. 
——_———— (date). 

Based upon the evidence adduced in this matter the following facts are 
found affecting the right of the claimant named above to the benefits of 
Title II, section 203, World War veterans’ act of 1924. 

(a) The claimant is a person applying for or in receipt of disability com- 
pensation, or treatment under section 202 of said act. 

(b) He was required to submit himself to examination (or) to undergo 
hospitalization for observation and diagnosis on ————- date, (or) during the 
period —-——- to ————, inclusive. 

(c) When such examination or hospitalization for observation was ordered, 
claimant was a regular employee of an employer at a fixed daily or weekly 
wage of —— dollars, per ————. 

(d) That by reason of submitting to such required examination or hospitali- 
zation for observation and exclusive of other causes the claimant incurred loss 





















of wages at the rate above mentioned for the period —— to ————, inclusive, 
aggregating ———— dollars, and the amount of ——-—— dollars is hereby awarded 
to him. 


5. The finding of facts by the claims and rating board herein provided for 
should be attached without other papers to vouchers stating reimbursement 
claims for loss of wages. Vouchers prepared upon adjudications made m 
accordance herewith shall be paid at the regional office. 

6. Adjudication of loss of wages claims in cases held in central office shall 
be by the claims reimbursement section, claims division, central office, in 
conformity with the above provisions and paid in central office. 


The procedure, in so far as accounting requirements of this office 
are concerned heretofore, has been to file the sworn statement of the 
employer and other supporting evidence to show loss of wages with 
the accounts of the disbursing officer, in accordance with the decisions 
of this office dated February 26, 1924, 3 Comp. Gen. 549, 550, and 
upon reconsideration October 17, 1924. 

You cite the provision in section 5 of the World War veterans’ 
act of June 7, 1924, 43 Stat. 608, that— 

























The director * * * shall decide all questions arising under this Act 
and all decisions of questions of fact affecting any claimant to the benefits 
of Titles IJ, III, or IV of this Act, shall be conclusive except as otherwise 
provided herein * * *, 


and state as follows: 
The provisions of this General Order are based on the theory that there is 
in the Director, under authority of section 5 of the World War Veterans’ Act, 


full authority to make final determination of the facts necessary to establish 
the rights of the claimant, and to make payment under such determination. 


The administrative authority over appropriated funds is no more 
than to use such funds as authorized by law, i. e., for the specific . 
purpose or purposes for which appropriated, and it is the duty of 
the accounting officers of the United States to negative expenditures 
not shown to be within the law. Such is the fundamental law of 
cur country and it has grown to be regarded as so essential to an 
orderly, businesslike, and lawful conduct of the Government’s busi- 
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ness that it may be avoided only by an enactment so specific as to 
intent as to leave no room for doubt. In the instant matter, if the 
Congress had intended to make the administrative action in paying 
from public funds so conclusive upon all that there would be no 
check by the General Accounting Office to ascertain that only lawful 
expenditures had been made, there would have appeared in the enact- 
ment specific language relieving this office from all responsibility 
with respect thereto. In this connection, it seems proper to recall 
what was said in decision to the Secretary of the Interior dated 
February 26, 1925, 4 Comp. Gen. 713, as follows: 


The duties of the General Accounting Office relate specifically to the settle- 
ment of all claims and demands by or against the United States and the 
adjustment of accounts in which the United States appears as debtor or 
creditor. These duties necessarily involve the uses and availability of appro- 
priations ; and while in the performance of these duties, particularly in view 
of the present system of Government disbursements, the action taken is not 
initially by the General Accounting Office but by the administrative office con- 
cerned, yet action in the matter eventually and finally must be by the General 
Accounting Office. The duties of the General Accounting Office are pursuant 
to permanent substantive law applicable generally, so that appropriation au- 
thority or other legislative authority does not require the express reenactment 
of or specific subjection to such accounting duties: but, on the contrary, it 
would be necessary for express and speetic statutory provision to appear to re- 
move from the jurisdiction attendant upon the performance of such accounting 
duties. The authority given by the appropriation provision was primarily 
administrative, the same as any ether administrative authority. The purpose 
was to give an ciministrative authority, and there was neither purpose nor 
need to exclude the accounting duties; and the permanent substantive law 
relating to accounting for public funds must attach to the administrative 
authority given by the appropriation provision. The one need not, must not, 
take from the other. 

The real and practical question apparently involved concerns the performance 
of the administrative authority so as to meet -accounting requirements. The 
basic administrative course is limited to matters within the law of the appro- 
priation. The basic accounting requirement is the examination of the matters 
to determine that the administrative course was within the law of the appro- 
priation. Hence, in a claim for damages compromised under the appropriation 
authority there must appear facts showing that it was “by reason of the 
operations of the United States, its officers or employees, in the survey, con- 
struction, operation, or maintenance of irrigation works.” The basic condition 
must always appear that there was a claim of the character specified by the 
law; and probably therein lies the most of administrative difficulty. If there 
be doubt of the claim being within the law, the matter may be submitted to 
the Comptroller General for decision in advance of payment as authorized by 
law. Act of July 31, 1894, 28 Stat. 208. Likewise, the facts must support the 
amount claimed and thus also support the amount agreed upon in compromise. 

See also 4 Comp. Gen. 876; id. 967. 


? 

Whether there has been a proper claim asserted against the United 
States for “loss of wages” under the terms of section 202 of the 
World War veterans’ act of June 7, 1924, 43 Stat. 622, involves the 
determination of the legality of a class of claims permitted by the 
statute. The legality of payment thereof is necessary for determina- 
tion in the audit of the accounts of the disbursing officer of the 
Veterans’ Bureau, and the General Accounting Office is not relieved 
of that duty by the quoted provision of section 5 of the World War 
veterans’ act. Evidence that may be administratively furnished must 
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be at least sufficient to show the fact of the claim for “loss of wages,” 
and as such may be prima facie sufficient, but can in no case limit or 
conclude the General Accounting Office from its examination or 
requiring further evidence in particular cases that a legal claim has 
or has not been asserted against the United States under the con- 
trolling statute. The administrative office can in no case prescribe, 
in the sense of limiting the General Accounting Office, what evidence 
will be required in the audit of the disbursing officer’s accounts. 

What evidence the disbursing officer may require in advance of 
payment to satisfy himself as to the legality of the proposed pay- 
went from Government funds, and which will satisfy the require- 
ments of the audit, is for his determination under his bonded re- 
sponsibility, which may not be avoided by an order or regulation of 
the head of the department or establishment under which the 
disbursing oflicer may be employed. 

In section 4, third line, of the proposed regulations the word “ ad- 
ministratively ” should be inserted after the word “reviewable.” 
In the same section, tenth line, the words “of record” should be 
inserted after the word “evidence.” 

In paragraph (b) of section 4, there must appear the name and 
title of the person under whose order the claimant was required to 
submit himself to examination or hospitalization as follows: 

(b) He was required to submit himself to examination (or) to 
undergo hospitalization for observation and diagnosis on ——— 
date, or during the period — to ———, inclusive, under order of 
———- ———— (name of person), holding the position of 
(title of position). 

It might be said in connection with all administrative regulations 
under which a certain action is directed by an officer of the Govern- 
ment which will ultimately obligate the Government to pay out 
appropriated funds, that the regulations must provide that the name 
and title of the Government officer directing the action be disclosed 
in the evidence furnished with the disbursing officer’s accounts. 

Sufficient facts will not be disclosed under paragraph (c) of sec- 
tion 4 to enable this office to properly audit the accounts of the dis- 
bursing officer. It should be amended to read as follows: 

(c) When such examination or hospitalization for observation 
was ordered, claimant was regularly employed as ——— (nature of 
employment), by ———— ———— (name of employer), at a fixed 
daily, weekly, or monthly wage of ——— dollars per —, to 
which facts the employer has sworn. (If the employer has not 
sworn, a statement of other evidence must be given on which the 
finding of loss of wages has been made.) 
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DECISIONS OF THE COMPTROLLER GENERAL 
(A-7600) 
DISBURSING OFFICERS, LIABILITY—TRANSFER OF ACCOUNTS 


A disbursing officer making up transfer accounts is responsible for any failure 
to state on the account any and all facts and for the correctness of the 
facts stated, while the disbursing officer taking up and making payment 
on such transfer accounts is responsible for the legal sufficiency of the 
facts stated. 

A disbursing officer who shows on a transfer account that credit is allowed 
for rental and subsistence allowances on behalf of a dependent mother 
of a naval officer, is not responsible for the credit when the naval officer 
fails to establish dependency. Such responsibility is that of the disburs- 
ing officer taking up and making payments on the transfer account and 
of the naval officer receiving such payments. 

Decision by Comptroller General McCarl, July 28, 1925: 

George F. Yoran, lieutenant, Supply Corps, United States Navy, 
requested December 19, 1924, revision of settlement No. M-L0321-N, 
dated November 22, 1924, wherein was disallowed credit for $87.55 
credited on transfer account to Edward E. Hazlett, lieutenant, 
United States Navy, under the act of April 16, 1918, 40 Stat. 530, 
extended by the act of May 18, 1920, 41 Stat. 602, as commutation of 
quarters, heat, and light during the period March 1 to April 12, 
1922, for an alleged dependent mother and $40 credited in transfer 
account to Thomas A. Parfitt, ensign, United States Navy, under 
the act of June 10, 1922, 42 Stat. 627, as rental allowance during 
the period from January 16 to February 15, 1923, for an alleged 
dependent mother. Neither of these payments was made by claim- 
ant and he contends that he should not be charged with them. 

The transfer accounts.of each of these officers were made up by 
claimant; under “ Remarks,” in the case of Parfitt, is appended the 
statement: “ Rental & Subsistence allowances credit to date. De- 
pendents—Mother,” and under “ Remarks,” in the case of Hazlett, 
was also appended a statement that “ Qtrs., heat, and light credited 
to date.” The latter officer was transferred from submarine A-S 
to submarine S-—32 and it is not only a matter of law but is well 
known in the Navy that officers were not entitled to commutation of 
quarters, heat, and light in their own right when on sea duty. The 
two cases are thus similar in that the transfer accounts showed on 
their face the fact that the commutation in the one case and the 
rental allowance in the other case were credited on account of de- 
pendents and the question for decision is whether the disbursing 
officer making up the transfer account is chargeable with the credits 
when the officers receiving the credits fail to establish their right to 
them. 

The general rule is that disbursing officers making up transfer 
accounts are chargeable with any erroneous payments made by the 
disbursing officer taking up such transfer accounts when the errone- 
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ous payments result from lack of information on the transfer ac- 
counts; that is, where the transfer accounts fail to show allotments 
which the officer or enlisted man had made or where the transfer 
accounts state credit instead of debit balances. As between the two 
disbursing officers, the one taking up the transfer accounts is re- 
sponsible for the correct application of the laws and regulations 
to the statement and sufficiency of the facts contained on the trans- 
fer vouchers while the one preparing the transfer accounts is re- 
sponsible for the correctness and completeness of the facts stated 
in such accounts. See 25 Comp. Dec. 437; 3 Comp. Gen. 441. 

The transfer accounts show on their face a credit for allowances 
on behalf of dependents. The stating the credits is not conclusive 
upon the officer taking up the accounts and does not relieve him 
from determining their legality or the sufficiency of the facts from 
which the legality may be determined, and in case of doubt making 
submission to this office for decision in advance of payment. The 
primary responsibility is upon the officer having the matter before 
him for payment and no facts appearing to place responsibility upon 
the officer making up the transfer accounts, the debiting the pay- 
ments against such officer is not required and his accounts will be 
adjusted accordingly. 


(A-9906) 


VETERANS’ BUREAU-—ADJUSTED SERVICE CERTIFICATE—ESTATE 
OF DESIGNATED BENEFICIARY 


Where the designated beneficiary of a veteran to whom an adjusted service 
certificate has been issued under the provisions of section 501 of the World 
War adjusted compensation act of May 19, 1924, 43 Stat. 125, dies sub- 
sequent to the veteran, but prior to receiving payment under the certificate, 
the amount properly due under the certificate is payable to the estate of 
the designated beneficiary. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 28, 1925: 

I have your letter of May 28, 1925, requesting decision whether 
payment is authorized to H. 8. Ledbetter, jr., administrator of the 
estate of H. S. Ledbetter, sr., beneficiary designated by Robert S. 
Ledbetter, deceased veteran, to whom was issued an adjusted service 
certificate under the provisions of the World War adjusted com- 
pensation act of May 19, 1924, 43 Stat. 121, 125. 

You state the facts as follows: 

Robert S. Ledbetter, who was a veteran of the World War, in November, 
1924, applied for the benefits arising under the World War adjusted compen- 


sation act. In his application he designated as his beneficiary his father, Hal 
Steele Ledbetter. Under date of January 1, 1925, there was issued to said 
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veteran adjusted service certificate #1202275, the material part of which reads 
as follows: 

“Tt is hereby certified that pursuant to the World War adjusted compensa- 
tion act and in conformity with the laws of the United States, the amount 
herein named, twelve hundred sixty-three dollars, $1,263.00, less any indebted 
ness including interest, lawfully imeurred and due hereon, shall beome due 
and payable on the first day of January, 1945, to Robert S. Ledbetter, 
A-2527561, whose address is Rockingham, N. C., herein referred to as the 
veteran, or, upon the death of the veteran prior to the due date above named, 
the amount hereinabove stated shall become due and payable to the beneficiary 
named by the veteran, except that if such beneficiary dies before the veteran 
and no new beneficiary is named, or if the beneficiary in the first instance has 
not been named, then the amount as stated will become due and payable to 
the estate of the veteran.” 

Robert S. Ledbetter died on the twenty-third day of January, 1925. His 
father, the beneficiary, survived. Being in failing health to such an extent 
that he could not even be notified of the death of his son, he died on March 
12, 1925. H. 8S. Ledbetter, jr., has been appointed, and has qualified, as the 
administrator of H. S. Ledbetter, sr., the nominated beneficiary of said vet- 
eran, and has made claim for the benefits arising under said certificate * * *. 


Title IL of the World War adjusted compensation act of May 19 
1924, 43 Stat. 122, provides for “adjusted service credit” based on 
the length of military or naval service of the veteran, etc. Title II}, 
section 301, grants two distinct benefits to the veterans, viz: 


(1) To receive “adjusted service pay” as provided in Title IV, if the 
amount of his adjusted service credit is $50 or less; 

(2) To receive an “adjusted service certificate” as provided in Title V 
if the amount of his adjusted service credit is more than $50. 


In this case the amount of the adjusted service credit certified 
by the Secretary of War as due Robert S. Ledbetter was more than 
50, so that benefit (2) only is here involved. ‘Title V, section 501, 
provides as follows: 


The Director, upon certification from the Secretary of War or the Secretary 
of the Navy, as provided in section 303, is hereby directed to issue without cost 
to the veteran designated therein a nonparticipating adjusted service certificate 
(hereinafter in this title referred to as a “ certificate”) of a face value equal 
to the amount in dollars of 20-year endowment insurance that the amount of 
his adjusted service credit increased by 25 per centum would purchase, at his 
age on his birthday nearest the date of the certificate, if applied as a net 
single premium, calculated in accordance with accepted actuarial principles 
and based upon the American Experience Table of Mortality and interest at 
4 per centum per annum, compounded annually. The certificate shall be 
dated, and all rights conferred under the provisions of this title shall take 
effect, as of the Ist day of the month in which the application is filed, but in 
no case before January 1, 1925. The veteran shall name the beneficiary of the 
certificate and may from time to time, with the approval of the Director, 
change such beneficiary. The amount of the face value of the certificate 
(except as provided in subdivisions (c), (d), (e), and (f) of section 502) 
shall be payable out of the fund created by section 505 (1) to the veteran 
twenty years after the date of the certificate, or (2) upon the death of the 
veteran prior to the expiration of such twenty-year period, to the beneficiary 
named; except that if such beneficiary dies before the veteran and no new 
beneficiary is named, or if the beneficiary in the first instance has not yet been 
named, the amount of the face value of the certificate shall be paid to the 
estate of the veteran. If the veteran dies after making application under 
section 302, but before January 1, 1925, then the amount of the face value of 
the certificate shall be paid in the same manner as if his death had occurred 
after January 1, 1925. 
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The statute expressly provides what disposition is to be made of 
the amount of the certificate when no beneficiary has been named or 
when the designated beneficiary dies first. In either such event 
payment is required to be made to the estate of the veteran. No 
specific provision is made in the statute to cover a situation such as 
here presented. 

The statute gives the veteran the right to designate and change the 
beneficiary with the consent of the director. The death of the 
veteran terminates the exercise of such right, and the beneficiary is 
fixed. 

The principal of the certificate represents an amount based on 
20-year endowment life insurance. Comparable to such insurance 
I am justified in concluding that the beneficiary being fixed the 
rights under the certificate are vested in such beneficiary unless the 
statute requires otherwise. 

There appears nothing in the statute from which an intent may be 
implied not to pay the amount of a certificate in the event of the 
death of the designated beneficiary before payment is accomplished 
(see sec. 1406 of the act of February 24, 1919, 40 Stat. 1151). On the 
contrary, the provisions negativing payment to the estate of a benefi- 
ciary who predeceases the veteran or of a dependent who dies before 
receiving all installments, coupled with the provision for payment 
“to the beneficiary named” upon the death of the veteran, invokes 
application of the legal maxim ewpressio unis est exclusio alterius, 
or, rather, expressium facit cessare tacitum—what is expressed makes 
what is silent to cease. 

You are advised that payment in this case is authorized of the 
amount of the certificate, less any authorized indebtedness, to H. S. 
Ledbetter, jr., the administrator.of the estate of H. S. Ledbetter, sr., 
deceased, the designated beneficiary of Robert S. Ledbetter, deceased. 


(A-10425) 


BURIAL EXPENSES—ENLISTED MEN OF THE NATIONAL GUARD 


Where the evidence shows that an enlisted man of the National Guard, a 
member of an Air Service flying organization, was killed in line of duty 
while participating under orders in an aerial flight at a duly ordered 
assembly for drill and instruction prescribed under the provisions of sec- 
tion 92 of the national defense act, as amended, payment of burial ex- 
penses and return of the body to his home in an amount not to exceed 
$100 may be made, under the provisions of section 4 of the act of June 
8, 1924, 43 Stat. 365. 

Comptroller General McCarl to Lieut. Col. Claude A. Adams, United States 


7 and Disbursing Officer for the National Guard of Texas, July 28, 
25: 


There was received July 9, 1925, your request for a decision as to 
whether you are authorized to pay the voucher submitted in favor 
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of the Houston Undertaking Co. in the sum of $100 for services 
rendered in connection with the burial of John S. Boussard, private, 
One hundred and eleventh Observation Squadron, Thirty-sixth 
Division, Air Service, Texas National Guard, killed by the propeller 
of his plane April 5, 1925. 

Section 6 of the act of March 4, 1923, 42 Stat. 1508, as amended by 
section 4, act of June 3, 1924, 43 Stat. 365, provides as follows: 

* * * Officers, warrant officers, and enlisted men of the National Guard 
injured in line of duty when participating in aerial flights prescribed under the 
provisions of section 92 of said National Defense Act as amended shall, under 
regulations prescribed as aforesaid, be entitled from the date such injury was 
sustained to the same medical and hospital treatment at Government expense, 
pay and allowances, and transportation to their homes, as if such injury had 
occurred while in line of duty at encampments, maneuvers, or other exercises 
under aforementioned section 94 of the National Defense Act. * * * If the 
death of any person mentioned herein occurs while he is undergoing the 
training or medical and hospital treatment contemplated in this section, the 
United States shall pay for burial expenses and the return of the body to his 


home a sum not to exceed $100, as may be fixed in regulations prescribed by 
the President. 


Paragraph 69514, National Guard Regulations, as amended by 
change No. 20, Militia Bureau, October 21, 1924, provides as follows: 


That if the death of an officer, warrant officer, or enlisted man occurs (a) 
from causes not due to his own misconduct while he is * * * participating 
in an aerial flight at an assembly for drill and instruction prescribed under the 
provision of section 92, national defense act, * * * the United States shall 
pay for burial expenses and the return of the body to his home a sum not to 
exceed $100. Such expenses will be restricted to the cost of casket, shipping 
case, preparation of remains for interment, shipment and the return of the body 
to his home, including the cost of transportation of an escort, if any. The 
escort to be transported at Federal expense is limited to one officer or enlisted 
man. Escorts will be used only when deemed especially desirable or necessary. 

Payments for the burial expenses herein authorized will be paid from the 
following subappropriations of the appropriation “Arming, equipping, and train- 
ing the National Guard.” 

* 4 + . * * . 














(c) When death occurs during participation in an aerial flight at an assembly 
for drill and instruction prescribed under the provisions of section 92, national 
defense act, or while undergoing medical and hospital treatment for injuries 
received during such training, from “ General expenses, equipment, and instrue- 
tion, National Guard.” 


A board of officers was appointed by Special Orders, No. 7, head- 
quarters Thirty-sixth Division, Air Service, Houston, Tex., April 5, 
1925, to investigate and determine the cause of Private Boussard’s 
death. 

The findings of the board are as follows: 


The board finds that Private John S. Boussard, 111th Observation Squadron, 
came to his death at about 4.05 p. m. Sunday, April 5th, 1925, in a small pasture 
approximately one mile south of Webster, Texas. between the Galveston- 
Houston Highway and the I. & G. N. Railroad tracks. 

That for no discoverable reason and without orders Private Boussard at 
about 4 p. m. April 5th landed his plane in the pasture mentioned above while 
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engaging in an authorized war-practice maneuver, and dismounting from his 
plane over the leading edge of the lower left wing, bent under the drift wire, 
and apparently misjudging his position, was struck by the propeller and re- 
ceived injuries which resulted in his death. 

That Pvt. Boussard received the injuries which resulted in his death while 
engaged in an authorized flight during an authorized drill period, and that the 
wounds were received in the line of duty, that the accident was through the 
fault or neglect of no one. 


It is assumed that Private Boussard was a member of the organi- 
zation and assigned to flying duty; that the flight made by him 
April 5, 1925, was part of a duly ordered assembly for drill and 
instruction prescribed under the provisions of section 92 of the 
national defense act, as amended; and that he was a member of 
the flying crew ordered to make the flight. Evidence to this effect 
should be attached to and made a part of the voucher. 

The act of June 3, 1924, provides that if the death of an enlisted 
man of the National Guard occurs while he is undergoing the training 
contemplated in section 4, in line of duty when participating in 
aerial flights prescribed under the provisions of section 92 of the 
national defense act as amended, the United States shall pay for the 
burial expenses and return of the body to his home a sum not to 
exceed $100, as may be fixed in regulations prescribed by the 
President. 

The death of Private Boussard occurred while he was participat- 
ing in an aerial flight and his death was incident to the flight. 

Upon completion of the voucher, as herein indicated, if otherwise 
correct, payment may be made. 


(A-10137) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPROPRIATION 
UNIT—POST OFFICE DEPARTMENT 


The item of appropriation “ Mail bags and equipment” under the office of the 
Fourth Assistant Postmaster General, providing for personal services in 
the District of Columbia, may be considered as a separate and distinct 
“bureau, office, or other appropriation unit” from the appropriation for 
administrative work of the office of the Fourth Assistant Postmaster Gen- 
eral within the meaning of the average provision restricting payments of 
compensation for personal services under the classification act of 192: 
5 Comp. Gen. 2, modified. 


Comptroller General McCarl to the Postmaster General, July 29, 1925: 

I have your letter of July 17, 1925, requesting reconsideration of 
decision of July 3, 1925, 5 Comp. Gen. 2, in so far as it held that the 
appropriations made for personal services in the District of Co- 
lumbia, by the act of January 22, 1925, 43 Stat. 782 and 787, under 
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the headings “ Office of the Fourth Assistant Postmaster General ” 
and “ Field Service, Post Oflice Department,” “ Office of the Fourth 
Assistant Postmaster General,” constituted one “ bureau, office, or 
other appropriation unit ” within the meaning of the average provi- 
sion appearing in the same act, restricting payments of compensa 
tion under the classification act. 

The only field service appropriation providing for personal serv- 
ives in the District of Columbia under the office of the Fourth 
Assistant Postmaster General is the appropriation item “ Mail bags 
and equipment.” 

The holding in the former decision was based on what was under- 
stood from your submission to be the condition in the office con- 
cerned. You now state: 


It is noted that you further hold “on the bass of the present submission ™ 
that “the aggregate amount appropriated for personal services in the District 
of Columbia under the oflice of the Fourth Assistant Postmaster General, ex- 
clusive of the portion not subject to classification, constitutes one bureau, office, 
or other appropriation unit within the meaning of the average provision.” 
Your statement is also noted that “if the statement to the effect that the pro 
posed transfer involves no change in duties does not mean that the employee 
is to remain in the identical position in which he has been serving during 
the fiscal year 1925, but means that he is to be transferred to another position 
with the same kind of duties, it is obvious that the work under the two appro- 
priations is not so dissimilar and unrelated as to constitute separate and 
distinct units.” 

In this connection it may be stated that the transfer does mean that the 
employee is to remain in the identical position in which he served during the 
fiscal year 1925. It may also be further stated that the employees paid from 
the appropriation for “salaries, office of the Fourth Assistant Postmaster 
General,” are engaged upon administrative and clerical work pertaining to 
rural delivery and star route service and the distribution of equipment and 
supplies to the Postal Service. There are also a few draftsmen who are en- 
gaged in making post route and rural delivery county and local center maps. 
These employees are regarded as departmental and under civil service are 
charged to the apportioned service. Employees paid from the appropriation 
for “ Mail bags and equipment” are engaged in the manufacture and repair 
of equipment for use in the Postal Service, inciuding bags, locks, keys, chains, 
tools, machinery, and other special equipment, and are in the nonapportioned 
civil service. The department feels that the work upon which the employees 
paid from the two appropriations in question are engaged is so dissimilar and 
unrelated as to justify two separate and distinct appropriation units. This 
opinion is based upon the fact that the first group of employees are engaged 
almost exclusively upon administrative and clerical work while the other group 
in the mail equipment shops are engaged in manufacturing and repair work. 
The civil-service status of the employees of the two groups is different, one 
group being in the apportioned while the other is in the nonapportioned service, 
and it would not be practical or advisable to correlate their efficiency ratings 
and regard them in competition with each other in any way. 

* *« A oo ~ * + 


Upon further examination of the appropriation act in the light 
of your explanation as to the services performed thereunder, the 
purposes provided under the appropriation item “ Mail bags and 
equipment ” are now deemed sufficiently dissimilar and unrelated to 
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the purposes provided for under the administrative appropriation 
for the office of the Fourth Assistant Postmaster General as to con- 
stitute it a separate and distinct “ bureau, office, or other appropria- 
tion unit ” within the meaning of the average provision. Decision 
of July 3, 1925, is hereby modified accordingly. 


(A-10399) 














RETIREMENT, CIVILIAN—RETENTION BEYOND RETIREMENT AGE 





The service of a civilian employee beyond the age of retirement as the result 
of a mistake, intentional or unintentional, by the employee in stating the 
date of his birth, must be regarded as in a de facto status only, and as 
such the employee is entitled to retain compensation already paid for 
that period, but no further payments of compensation are authorized; 
neither may the percentage deductions made for the retirement fund from 
the compensation paid while a de facto employee be refunded. 


Comptroller General McCarl to the Secretary of the Navy, July 29, 1925: 
I have your letter of July 6, 1925, as follows: 


I have the honor to request a decision upon the questions hereinafter 
presented. 

Mr. Benjamin F. Thorne was employed at the Washington Navy Yard as a 
helper, general, at $4.32 per diem April 11, 1918. In an application filed by 
him on April 8, 1918, and upon which he obtained this employment, he stated, 
under oath, that he was born July 28, 1860. This record was accepted by the 
labor board of the yard as the basis for his retirement under the civil service 
retirement act of May 22, 1920, and accordingly he would not have been sub- 
ject to retirement until July 27, 1925. 

Recently, however, it was ascertained that Mr. Thorne had given the year 
of his birth as July 28, 1858, in an application filed February 15, 1901, which 
date has been proven by documentary evidence to be correct. Mr. Thorne, 
therefore, reached the age of retirement July 27, 1925, and under the terms of 
the civil service retirement act was “ automatically separated from the service, 
and all salary, pay, or compensation shall cease from that date.” As soon as 
this fact was ascertained he was separated from the service, effective May 20, 
1925. 

After investigation it does not appear that the misstatement of the date of 
his birth was a willful misrepresentation on the part of Mr. Thorne for the 
purpose of securing any benefit to which he would not have been entitled had 
he given his correct date of birth. The department, therefore, approved and 
forwarded to the Civil Service Commission the recommendation of the com- 
mandant of the navy yard for a certificate authorizing his continuance in the 
service under section 6 of the civil service retirement act covering the period 
of his employment in a de facto status. A nunc pro tune certificate authorizing 
his continuance in employment for a period of two years from July 28, 1923, 
was issued by the Civil Service Commission under date of June 18, 1925. 

Having in mind that the civil service retirement act requires certification 
for the continuance of an employee thirty days prior to reaching the retire- 
ment age, and since the decision of the Comptroller General of May 2, 1924 
(3 Comp Gen. 823) states that any payments received by an employee 
while in a de facto status though illegally employed after reaching the retire- 
ment age may be retained by that employee, but which also states that “no 
further payments can be made for any part of the period during which the 
employee was in fact employed beyond the retirement age,” decision is re 
quested as to whether the following payments may be made: 
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(a) Pay earned while actually working but not as yet paid, less retire- 


ment fund deductions, for the period May 9 to midday May 18____---~ $31.59 
(b) Pay while on authorized leave from midday May 18 to May 20, 
less retirement fund deductions____~- ated 8. 42 


(c) Retirement fund deductions from pay earned in de facto status 
fpom July 28, 1923, to May 20, 1925__------ bs Lee iil sha Peet Si ie ee 61. 86 


In connection with the above, Mr. Thorne has been paid to and including 
May 8, 1925, and has earned pay in his de facto status to May 20, 1925. Mr. 
Thorne has sufficient service in the Government to entitle him to an annuity 
whether the legal date of his retirement be 1923 or 1925. If 1923 be the 
effective date, claim would be made for retirement fund deductions since that 
date, and the question arises whether this sum may be paid him now in view 
of the above-mentioned decision. 


Section 1 of the civil retirement act of May 22, 1920, 41 Stat. 614, 
fixed the age for retirement. Section 6 of the act provides: 
That all employees to whom this Act applies shall, * * * on arriving 


at retirement age as defined in section 1 hereof, be automatically separated 


from the service, and all salary, pay, or compensation shall cease from that 
date * * ®&, 


The establishment of the exact date of the birth of an employee 
is a question of fact, and a mistake, intentional or unintentional, can 
not alter that fact. Employment of a person after he has reached 
the age of retirement computed from the correct date of birth, as a 
result of a mistake in stating date of birth must be regarded only as 
in a de facto status, in the absence of a certificate of retention issued 
by the head of the department concerned previous to the date on 
which retirement age is actually attained, in accordance with the 
provisions of the retirement act. A de facto employee may— 

* * * keep any compensation that has been paid to him if not in excess 
of the fair value of the services rendered. The compensation thus paid can 
not be recovered or deducted from any annuity payments otherwise due, and 
the accounts of the disbursing officer making the payment will not be disturbed. 
No further payments can be made for any part of the period during which the 


employee was in fact employed beyond the retirement age. (3 Comp. Gen. 823. 
See also 4 Comp. Gen. 43.) 


Mr. Benjamin F. Thorne is not entitled to the amount under any 
of the items (a), (0), or (c) of your submission. 










(A-10419) 


NATIONAL GUARD PAY—AGE LIMIT 








An enlisted man of the National Guard whose current enlistment was in 

accordance with the National Guard Regulations may be paid the armory 
drill pay to which otherwise entitled, under section 5S of the national 
defense act of June 3, 1916, as amended by the act of February 28, 1925, 
43 Stat. 1075, notwithstanding the fact that he was over 45 years of age at 
time of his original enlistment. 


Comptroller General McCarl to Maj. F. W. Browne, United States Army, 
July 29, 1925: 


There has been received by your third indorsement of July 2, 
1925, supplemental pay roll of headquarters and service company, 
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One hundred and twenty-first Engineers, District of Columbia Na- 
tional Guard, for the period January 1 to March 31, 1925, covering 
the claim of Master Sergt. Sidney G. Huntt of said company for 
armory drill pay earned during said period and requesting decision 
as to whether you are authorized to pay same in view of the fact 
that the said enlisted man was over 45 years of age on date of 
original enlistment in the National Guard. : 

Capt. Sidney Morgan, commanding said company, in letter of 
June 2, 1925, to the Chief of Finance states that Sergeant Huntt 
enlisted under the act of November 4, 1918, on June 15, 1920, with- 
out previous experience in the Regular Army or the National Guarc 
and has had continuous service from that time to the present, having 
reenlisted for three years June 27, 1924. The act referred to, 40 Stat. 
1019, provides: 


That during the present war enlistments in the National Guard of the Dis- 
trict of Columbia * * * shall be made from men who, upon examination, 
are found to be physically and mentally fit for military service, and within 
such age limits as may be prescribed by the commanding general of the District 
of Columbia Militia, with the approval of the President of the United States 
* * * And provided further, That enlistments in the National Guard of the 
District of Columbia of the special class, * * * shall be for the period of 
the war and for a period not exceeding three months thereafter, if such addi- 
tional term of service be required by the President of the United States 
. . - 

That at the termination of the existing war, as determined by the proclama- 
tion of the President, the provisions of this Act shall become null and void. 


Paragraph 319, National Guard Regulations, 1922, provides: 


Any male citizen of the United States and of the State concerned, or person 
who has legally declared his intention to become a citizen, if above the age of 
18 and under the age of 45 years, able-bodied, free from disease, of good char- 
acter and temperate habits, may be accepted for enlistment in the National 
Guard of any State, with the exceptions herein stated. The restrictions as to 
maximum age and citizenship shall not apply to soldiers who have previously 
served honestly and faithfully in the United States Army, Regular Army, the 
Organized Militia, or the National Guard. 


In 4 Comp. Gen. 244 it was held that sections 57 and 58 of the 
national defense act of June 3, 1916, 39 Stat. 197, fixed the maximum 
age for enlistment in the National Guard at 45 years, and payment 
of armory drill pay to an enlisted man or to his estate who was 55 
years of age when he enlisted is not authorized. 

Said section 58 was subsequently amended by the act of February 
28, 1925, 43 Stat. 1075, to read as follows: 


Composition of the National Guard.—The National Guard shall consist of 
regularly enlisted men who upon original enlistment shall be not less than 
eighteen nor more than forty-five years of age, or who in subsequent enlist 
ments shall not be more than sixty-four years of age, organized, armed, and 
equipped as hereinafter provided, and of commissioned officers and warrant 
officers between the ages of twenty-one and sixty-four years: Provided, That 
in cases of appointments of warrant officers or enlistments made in accordance 
with National Guard regulations, no payments heretofore made to such war- 
rant officers and enlisted men for participating in exercises or performing 
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the duties described in sections 92, 94, 97, and 99 of the National Defense Act 
of June 3, 1916, as amended, or any bona fide claim therefor, shall be held or 
considered invalid because such warrant officer or enlisted man was of an age 
greater than forty-five years at the time of his appointment or enlistment or 
at the time of the performance of such duties. 


Under the express terms of said act of February 28, 1925, the 
fact that Huntt was over 45 years of age at the time of his original 
enlistment does not deprive him of the right to armory drill pay to 
which he may be otherwise entitled. 

You are, therefore, authorized to pay said voucher, if otherwise 
correct, notwithstanding the fact that Huntt was over 45 years of 
age at the time of original enlistment. 


(A-10432) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—MAXIMUM PER DIEM 
RATE FOR FIELD SERVICE 






Field employees of the Reclamation Service may not be paid compensation at a 
rate in excess of $20.8314 per diem, which is the equivalent of the rate of 
$7,500 per annum, the maximum rate fixed by the classification act of 1923 
for positions in the District of Columbia. 


Comptroller General McCarl to the Secretary of the Interior, July 29, 1925: 

I have your letter of July 9, 1925, requesting decision whether com- 
pensation in excess of $20.8314 per diem may be paid to Messrs. 
F, M. Goodwin, Thomas E. Campbell, and John A. Widtsoe, em- 
ployed as— 


adjustment advisers in the Bureau of Reclamation, at $25 per diem when 
actually employed, to make surveys of certain of the reclamation projects, as 
required by subsection K of section 4 of the act of December 5, 1924 (43 Stat. 
“ep. * 2 8 


The decision of March 12, 1925, 4 Comp. Gen. 755, involving a 
field employee of the Reclamation Service whose compensation was 
paid from the reclamation fund, held, with reference to the act of 
December 6, 1924, 43 Stat. 704, as follows: 


While the classification act in all its phases was not extended to the field 
service thereby, the authority in the appropriation act to adjust the rates of 
pay of personnel in the field services therein appropriated for requires that 
the duties and responsibilities of a position will determine the class to which 
such position belongs and the grade to which it shall be allocated. After 
determining the corresponding grade under the classification act to which a 
given field-service position should be allocated, the salary of the person holding 
such position should then be fixed in accordance with the rules laid down in 
the classification act. 4 Comp. Gen. 625, 626. As to the rule for determining 
the maximum per diem equivalent of the per annum rates fixed under the classi- 
fication act, see 3 Comp. Gen. 877. 

The rule for determining the salary rate of positions in the field service as 
announced in the preceding paragraph hereof is applicable to temporary posi- 
tions as well as permanent positions. 4 Comp. Gen. 54; id. 296. Accordingly 
payment for services rendered subsequent to December 6, 1924, by a con- 
sulting engineer in the Reclamation Service at a per diem rate in excess of the 
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per annum rate fixed under the classification act for corresponding service 
at the seat of government would not be authorized. 

Payments made to field employees of the Reclamation Service for services 
rendered on and prior to December 6, 1924, at rates authorized under laws in 
effect prior to said date will not be disturbed. 


The authority contained in the act of December 6, 1924, supra, 
covered the fiscal year 1925. 4 Comp. Gen. 582; id. 599. The act of 
January 22, 1925, 43 Stat. 764, extended until June 30, 1926, the 
salary adjustments authorized under the former act of December 
6, 1924. Decision of June 30, 1925, 4 Comp. Gen. 1077, held that 
the decisions of this office under: the act of Decembre 6, 1924, 
would be applicable for the life of the act of January 22, 1925, 
viz, until June 30, 1926, and that, therefore, the maximum rate of 
compensation payable for a position in any of the field services 
mentioned in the act of December 6, 1924, would be at the rate of 
$7,500 per annum, the per diem equivalent of which is the rate of 
$20.8314 per diem. 

You contend in support of the view that the maximum rates fixed 
by the classification act should not be applied to the positions held 
by the three employees in question; first, because no part of their 
compensation has been paid from the funds appropriated by the 
act of December 6, 1924, but from a special appropriation made by 
the act of January 20, 1925, 43 Stat. 755; second, that the duties 
performed by these three employees “are most decidedly of an 
unusual nature, foreign to the ordinary and usual work of the Bu- 
reau of Reclamation,” citing 4 Comp. Gen. 241, and suggesting that 
it is “doubtful whether these assignments could be classified as 
‘positions,’ as the term is defined in the classification act”; third, 
that the rate of $25 per diem while actually employed was agreed 
to prior to the enactment of the act of December 6, 1924, and that 
“to reduce this rate now, after a large part of the work has been 
completed, would not only work a hardship on employees affected but 
would be a breach of good faith on the part of the United States”: 
and fourth, that the terms of the act of December 6, 1924, require the 
compensation of field positions to be adjusted to correspond to rates 
of similar positions in the District of Columbia only where it is 
practicable to do so, and that it has been impracticable in this case 
for the reason that there are no positions in the District of Columbia 
the duties of which correspond to those performed by the employees 
in question. 

The contention will be considered in the order above stated. 

First. The appropriation from which the compensation of these 
employees is paid provides as follows: 

Reclamation fund, special fund: The following sum is appropriated out of 


the special fund in the Treasury of the United States, created by the act of 
June 17, 1902, and therein designated “ the reclamation fund”: 
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For carrying into effect the provisions of subsection K of section 4 of the 
second deficiency act, fiscal year 1924, approved December 5, 1924, to remain 
available until June 30, 1926, $150,000: Provided, That the expenditures from 
this appropriation for each reclamation project shall be considered as supple- 
mental to the appropriation for that project and shall be accounted for ac- 
cordingly. 


Obviously, the same restrictions applicable to payments from the 
reclamation fund would be applicable to payments from this addi- 
tional appropriation, including the restrictions on the payment of 
compensation, for the reason that the additional appropriation is 
expressly made a part of the reclamation fund, to be “ accounted for 
accordingly.” 

Second. An examination of the terms of subsection K of the act of 
December 5, 1924, 43 Stat. 703, authorizing the work performed by 
these employees, discloses that the duties involved therein are not so 
different from the duties which might be required of employees of 
the Reclamation Service as to exclude them from the requirements 
of the act of December 6, 1924. 

Third. The fact that the rate of compensation at $25 per diem was 
fixed prior to December 6, 1924, did not justify the payment of that 
rate indefinitely contrary to law. The reasons for the action of this 
office in the decision of April 21, 1925, in authorizing payment at the 
rate of $30 per diem of a consulting engineer of the Reclamation 
Service until February 15, 1925, for a particular piece of work, are 
not applicable to the employment of the persons here in question for 
the entire fiscal year 1926. A reduction in compensation of Govern- 
ment employees required by the terms of general laws would not be a 
breach of good faith on the part of the United States. 

Fourth. The proper allocation of field positions to grades cor- 
responding to grades wherein are allocated similar positions in the 
District of Columbia is a matter of administration. The descrip- 
tion of duties of typical tasks under the terms of the classification 
act in regulations promulgated by the Personnel Classification Board 
is most comprehensive, in view of which difficulty should not be ex- 
perienced in allocating-the positions in question to appropriate 
grades with the aid of the Personnel Classification Board. How- 
ever, regardless of the matter of allocation, the maximum rate of 
compensation prescribed by the classification act is at the per an- 
num rate of $7,500, or $20.8314 per diem, unless a higher rate is 
specifically authorized by statute. It would not be impracticable, 
at least, to fix that rate as the maximum rate of compensation for 
all field positions not otherwise fixed by statute. 

The duties of positions in the field service in general and the duties 
of positions in the District of Columbia in general are not so ma- 
terially different as to justify a higher maximum rate of compensa- 
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tion for field positions than for positions in the District of Colum- 
bia. By fixing a maximum rate of compensation for positions in 
the District of Columbia, and providing for adjustment of com- 
pensation of field positions to correspond therewith, Congress has 
in effect restricted the administrative offices in fixing the compensa- 
tion of field positions to a rate not in excess of that for the positions 
in the District of Columbia. 

You are advised, therefore, that compensation may not be paid 
to Messrs. F. M. Goodwin, Thomas E. Campbell, and John A. 
Widtsoe, in excess of $20.8314 per diem. 


(A-10433) 
SUBSISTENCE, AT WASHINGTON—EMPLOYEE OF INDIAN SERVICE 


The official post of duty or headquarters of a field employee of the Indian 
Service, for whom no headquarters have been officially designated or other- 
wise fixed by law or regulation, is Washington, D. C., and when such field 
employee is on duty in Washington, D. C., he may not be paid a per diem 
allowance in lieu of subsistence under the provisions of section 13 of the 
act of August 1, 1914, 38 Stat. 680. 


Comptroller General McCarl to the Secretary of the Interior, July 29, 1925: 

I have your letter of July 9, 1925, requesting a review of settle- 
ment C-23677-In, dated April 3, 1925, wherein was disallowed 
in the accounts of Walter S. Stevens, medical supervisor and spe- 
cial disbursing agent, Indian Service, a charge for per diem while 
on duty at the Indian Office, Washington, for 60 days during De- 
cember, 1924, and January, 1925, per vouchers Nos. 6 and 2, in the 
sums of $108.50 and $101.50, respectively; total, $210. 

The facts are as follows: 

On January 24, 1921, Mr. Stevens was transferred from the posi- 
tion of special physician, Indian Service, to the position of medical 
supervisor, Indian Service, and the letter of appointment stated 
that he would be allowed per diem of $3.50 in lieu of subsistence 
when on duty away from home or designated headquarters. 

In your request for review you state that Doctor Stevens is a 
traveling official like a number of others of the bureau without per- 
manent or temporary headquarters; that occasionally it becomes 
necessary to call these traveling officials to Washington, at which 
times their work is as much field work as elsewhere, and the official 
in such case is as much entitled to per diem while at the Capital as 
elsewhere. 

Based upon the foregoing information this case falls directly 
within the rule stated in 21 Comp. Dec. 785, as follows: 
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When departmental employees are ordered or detailed to service in the 
field, and no other official post of duty or headquarters is specifically desig- 
nated for them their headquarters or post of duty remains at Washington, and 
unless otherwise expressly provided by law they are entitled under section 13 
of the act of August 1, 1914 (38 Stat. 680), to such per diem in lieu of sub- 
sistence as their employment calls for while they are “engaged in field work 
or traveling on official business outside of the District of Columbia,” includ- 
ing such time as is necessarily employed on official duty at the employee's 
home or legal residence. 


It appears that Doctor Stevens, the payee of the two vouchers 




































| now in question, had been officially assigned to field work in Wash- 
, ington, and that no headquarters had been otherwise fixed by law 
or regulations for him; consequently his headquarters was Washing- 
ton, at which place he was not entitled to per diem. 
Upon review the disallowance must be and is sustained. 
E (A-10597) 
" CUSTOMS SERVICE—ADDITIONAL ALLOWANCES FOR CUSTOMS 
‘ INSPECTORS 
d ‘ . . 
n As the salaries of customs inspectors are now fixed by law, under the pro- 
e visions of the act of December 6, 1924, 45 Stat. 704, as extended during the 
fiscal year 1926 by the act of January 22, 1925, 48 Stat. 764, payment to 
them of an additional allowance for meals or other expenses when re- 
quired to work at unusual hours at their official stations, under the act of 
March 4, 1909, 35 Stat. 1065, will no longer be authorized. Payments made 
” prior to the date of this decision on account of such allowances will not 
d be disturbed if otherwise correct and proper. 
a- Decision by Acting Comptroller General Ginn, August 1, 1925: 
le In the examination of the accounts of the collector of customs, 
- district of New York, for the quarter ended March 31, 1925, there 
e is for consideration and decision whether customs inspectors are 
entitled to allowance for meals or other expenses incurred when 
required to work at unusual hours at their official stations. 
1 Section 2 of the act of March 4, 1909, 35 Stat. 1065, provides as 
al follows: 
> 
od The Secretary of the Treasury be, and he is hereby, authorized to increase 
ce and fix the compensation of inspectors of customs, as he may think advisable, 
not to exceed in any case the rate of six dollars per diem, and in all cases 
where the maximum compensation is paid no allowance shall be made for 
a meals or other expenses incurred by inspectors when required to work at 
P- unusual hours. 
eS It had been well settled that an allowance for meals or other 
ch personal expenses to an employee at his official station was in the 
ial nature of additional compensation and in contravention of section 
as 1765, Revised Statutes. 11 Comp. Dec. 250. Accordingly, the 
allowance for meals or other personal expenses to customs inspectors 
tly at their regular stations under the act of March 4, 1909, quoted 


above, was held not to apply to those whose compensation was spe- 
cifically fixed by law, or to those who received the maximum com- 
pensation of $6 per diem fixed administratively expressly prohibited 





78 DECISIONS OF THE COMPTROLLER GENERAL 





in the statute itself fromm receiving the additional allowance. 
Comp. Dec. 445. It followed that only those inspectors whose 
compensation was fixed administratively at less than $6 per diem 
under the provisions of the act of March 4, 1909, supra, were 
entitled to receive the additional allowance for meals, the effect of 
the statute being to except such employees from the prohibition of 
section 1765, Revised Statutes. 

The act of December 6, 1924, 43 Stat. 704, provided funds under 
specific headings to enable the several departments and establish- 
ments of the Government to adjust compensation of civilian em- 
ployees in the field service for which appropriations were therein 
provided to correspond with the rates established by the classifica- 
tion act for similar positions in the departmental service in the 
District of Columbia. An appropriation was provided for the Cus- 
toms Service. The act further provides: 

The appropriations herein made may be utilized by the heads of the several 
departments and independent establishments to accomplish the purposes of this 
Act notwithstanding the specific rates of compensation and the salary restric- 
tions contained in the regular annual appropriation Acts for the fiscal year 
1925 or the salary restrictions in other Acts which limit salaries to rates in 
conflict with the rates fixed by the Classification Act of 1923 for the depart- 
mental service. 

The provisions of this statute were extended until June 30, 1926, 
by the act of January 22, 1925, 43 Stat. 764. See decision of June 30, 
1925, 4 Comp. Gen. 1077. 

These provisions of law removed the statutory limitation of $6 per 
diem fixed as the maximum compensation of customs inspectors in the 
act of March 4, 1909, and authorized the fixing of rates of compen- 
sation to correspond to those fixed for similar positions in the Dis- 
trict of Columbia by the classification act. As salaries fixed pur- 
suant to the classification act are fixed by law within the meaning of 
section 1765, Revised Statutes, so also are salaries of field employees 
which are fixed or “adjusted ” to correspond to such rates to be con- 
sidered as fixed by law. 4 Comp. Gen. 607, 818; decision of July 16, 
1925, 5 Comp. Gen. 37. 

Accordingly, it must be held that the salaries of all inspectors of 
the Customs Service are now fixed by law and that payment to thera 
of an additional allowance for meals or other expenses at their off- 
cial stations when required to work at unusual hours will no longer 
be authorized. Reference is made to the act of February 13, 1911, 
36 Stat. 899, providing the rates of pay for customs employees re- 
quired to work at night or on Sundays and holidays. 

Payments made prior to date of this decision on account of such 
allowances will not be disturbed if otherwise correct and proper. 
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(A-584) 
NAVY PAY—PROMOTION 


Where an Officer of the Navy is examined for promotion to an existing vacancy 

and is found not physically qualified, is subsequently reexamined, and 
eventually is found physically qualified for promotion and a commission 
is issued giving a date of rank from the date the vacancy in the higher 
grade occurred, such promotion is pursuant to law and the officer is en- 
titled to pay of the higher grade from the date stated in his commission, 
under the act of March 4, 1913, 37 Stat. 892. 22 Comp. Dec. 591, overruled. 


Decision by Acting Comptroller General Ginn, August 3, 1925: 

Grace G. Stevenson, widow of the late Chaplain (Capt.) George 
E. T. Stevenson, United States Navy, requests review of settlement 
of claim for difference in pay due her late husband as a captain and 
commander in the Navy from June 30, 1919, date he took rank as 
stated in his commission, to January 5, 1923, date on which he was 
found qualified and recommended for promotion. 

On July 15, 1920, Captain Stevenson was examined by a board 
of medical examiners and found not physically qualified, the board 
recommending that he be reexamined in three months in order to 
ascertain the extent of his incapacity. This recommendation was 
approved by the Secretary of the Navy on Augiist 10, 1920. He was 
again examined on December 15, 1920, and found not physically 
qualified. The Secretary of the Navy disapproved this finding on 
January 22, 1921, and directed that the officer be ordered to appear 
before another board consisting of entirely new members. On Febru- 
ary 23, 1921, Chaplain Stevenson was again examined and found 
not physically qualified. No action was taken on this finding, but 
the Secretary directed that he be granted six months’ sick leave and 
be reexamined physically upon expiration of that period. On Novem- 
ber 21, 1921, he again failed to qualify before the board of medical 
examiners, the board’s report being approved by the Secretary of 
the Navy on December 10, 1921. On December 8, 1922, he was again 
examined, found physically qualified and recommended for promo- 
tion. On January 5, 1923, the Secretary of the Navy approved the 
proceedings, findings, and recommendations of the last medical 
board and of the naval examining board of November 13, 1920, and 
commission was issued to Chaplain Stevenson on February 3, 1923, 
to rank as captain from June 30, 1919, to fill a vacancy created by 
the death of Capt. W. G. Cassard. 

The question as to the date from which an officer is entitled to 
pay in the higher rank when on examination for promotion he is 
found not physically qualified "because of a condition possibly 
temporary, and is accorded one or more subsequent examinations, 
and is eventually found physically qualified for promotion, has been 
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the subject of diverse opinions. In 22 Comp. Dee. 591, is considered 
the claim of Downes to the pay of lieutenant commander from the 
date stated in his commission, that is, the date of the occurrence of 
the vacancy to which promoted, and who on his first examination 
was found not physically qualified, and it was said: 

* * * On his disqualification for the promotion on September 15, 1914. 
he relinquished any seniority right he possessed to a vacancy of July 1, 1914, 
and any such vacancy, together with any vacancies thereafter occurring prior 


to March 27, 1915, were thrown open to the oflicers below him in the order 
of their seniority (16 Opin. Atty. Gen. 587; 25 id. 568,572.) * * © 


Both of the cited opinions in the quoted extract were rendered 
respecting the promotion of oflicers who failed in their professional 
examination and were suspended from promotion as required by 
section 1505, Revised Statutes. It appears that Downes filed his 
petition in the Court of Claims contending for pay from the date 
stated in his commission under the act of Mareh 4, 1913, 387 Stat. 892, 
and the court, 52 Ct. Cls. 237, while not sustaining the contention 


that the claim was payable solely because of date stated in the com- 
mission under the terms of that act, allowed the claim as a promo- 
tion pursuant to law and payable under the act. In the opinion of 
the court, after reciting the facts, it is stated: 

Upon the said facts a conclusion is sought to be deduced that on account of 
his disqualification for promotion on September 15, 1914, the plaintiff relin- 
quished any seniority right he possessed to the vacancy to which he was 
subsequently promoted. We do not think that such a conclusion is properly 
deducible under the circumstances of this case. * * * We have not been 
shown any statute which deals specifically with a failure to qualify physically 
on examination further than the general statute, section 1493 of the Revised 
Statutes, providing that no officer shall be promoted to a higher grade on the 
active list until he has been examined and pronounced physically qualified to 
perform all of his duties at sea. When, finding the law silent on the question 
as to whether another examination is allowable, those in authority decide upon 
a course which gives the oflicer a reasonable opportunity to be treated for a 
temporary physical ailment and then be reexamined we do not see how their 
action in the premises is revisable by this court. It would seem, however, that 
the officer's seniority right is coincident with his status as a lieutenant in the 
Navy, and so long as he remained a lieutenant the other right attached. He 
was not retired but was promoted to the vacancy which had existed all the 
time and to which he was eligible on the Ist day of July, 1914. 


In the case of Hooper v. United States, 53 Ct. Cls. 90, a case involv- 
ing a peculiar and unusual chain, of circumstances, the court made 
some observations on the requirements of section 1493, Revised Stat- 
utes, which seem to accord with the view theretofore expressed by 
the Comptroller of the Treasury in the /ownes case and to be con- 
trary to its own opinion in the ownes case. The court said: 

If he was physically unfit, and the President for that reason suspended for 
a period of one year the findings and gecommendations of the boards, and 
directed him to be examined again at the end of that period, then the plaintiff 


could not have been promoted in pursuance of luw at the time he was examined, 


nor until he became physically qualified, section 1493 of the Revised Statutes 
providing * * *. 
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There were three concurring opinions in the Hooper case, Judge 
Downey saying: 

* * * And this case is certainly not the Downes case, a case which would 
be subject to serious criticism if it assumed to establish the rule that a pro- 
motion to a higher grade in violation of section 1493 was an advancement in 


grade or rank pursuant to law. That case was peculiarly a case unto 
net *. ©, 






In Judge Barney’s remarks is found the following: 


While this court decided that section 1505 of the Revised Statutes as 
amended actually suspended the candidate for promotion for the period of six 
months, section 1493, it will be seen, suspends him from promotion automati- 
cally during the period that he is not qualified for service at sea, which, of 
course, is during the time he is physically disqualified for promotion * * 











The following is quoted from Chief Justice Campbell’s concurring 
opinion : 





* * * 






A noticeable difference between section 1493, referring to physical 
disabilities, and section 1505 as amended, referring to professional disqualifi- 
cations, is that where an officer fails to qualify professionally it is required 
that he shall be suspended for a period of six months and lose certain numbers, 
when he may be again examined, whereas the statute requiring physical exami- 
nation does not specifically direct the course to be taken upon his failure to 
qualify therein. It is, however, provided by section 1447 and section 1448 
that officers may be placed on the retired list under certain conditions who 
have failed in their examinations for promotion. Section 1505 as amended 
requires that the officer be dropped from the service upon his failure the second 
time in his professional examination, but section 1493 does not in terms, at 
least, provide for dropping the officer from the service, and the other statutes 
mentioned seem to authorize his retention in the grade to which he is attached 
until action by a retiring board is had. The action of the retiring board must 
be submitted to the President for his approval or disapproval “or orders in 
the case.” Section 1452. 

In the Downes case, 52 Ct. Cis. 237, it appeared that there was an adverse 
report upon his physical examination, but also a recommendation by a medical 
board that he be given treatment. The President approved the report of the 
medical board and suspended action on the other report awaiting the result 
of the treatment. We reached the conclusion in that case that the action 
of the President was not contrary to law, because section 1493 does not pre- 
scribe a course to be taken upon an adverse report by the examining board 
until the President shall have approved or disapproved the same. Section 
1502, as has been stated, requires a submission to the President along with 
the report of the board of the files and records of the Navy Department bear- 
ing on the case, and manifestly these may be considered by the President in 
taking action upon the report. 























+ * oe * . * me 
Having announced in the Crapo case, 50 Ct. Cls. 337, and the Toulon and 
Downes cases, supra, that the court had the right, and would exercise it, 
to examine into the legality of promotion it was pk linly implied, and may now 
be stated again, that cases brought under the provisions of the act of March 
4, 1913, must largely depend upon the facts of the particular case * * 








The facts in the case of Wadsworth v. United States, 55 Ct. Cls. 
383, were that the officer became eligible for promotion from ensign 
to lieutenant (junior grade) January 31, 1910; was examined for 
promotion and found not physically qualified November 12, 1910. 
The medical board recommended that he be further examined in 
three months. This recommendation having been approved, he 
was reexamined March 27, 1911; 








was found physically qualified, 
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and promoted with date of rank from January 31, 1910, 15 months 
prior thereto. By a per curiam decision the court gave judgment 
for the difference in pay from date of eligibility for promotion, 
January 31, 1910, to the date when he was paid as a lieutenant 
{junior grade) after actual appointment. The court, after calling 
attention to the fact that the medical board recommended a further 
examination, said: 

And the action subsequently taken confirms the view that it was the inten- 
tion to further examine the officer before passing definitely on the question of 
physical fitness for promotion. He was. reexamined, passed his examination 
successfully, and was promoted. The case is more analogous to that of 
Downes, 52 Ct. Cls. 237, 242, than that of Hooper, 53 Ct. Cls. 90. 

In 24 Comp. Dec. 639, is the case of an officer who failed physi- 
cally three times, with recommendations for further examination. 
On the fourth examination the board found him not physically 
qualified. He was ordered before a retiring board; that board 
recommended a course of treatment and further examination, and on 
a subsequent examination the officer was found physically qualified 
to perform all his duties at sea and was promoted with date of rank 
retroactive to the date of eligibility. The Comptroller of the Treas- 
ury disallowed the claim for the difference in pay for the period 
prior to passing the physical examination, citing in support the case 
of Hooper v. United States. 

The rule deducible from these cases is not clear. (1) Each case 
is dependent upon its facts, or (2) one case is more analogous to the 
Downes case than to the Hooper case. It is hard to believe that the 
inclusion by the first and succeeding medical boards of a recommen- 
dation for medical treatment and subsequent reexamination is con- 
trolling. Under the statute the medical board’s duty is to report 
on the officer’s physical condition, and although its recommendation 
is asked in departmental regulations, under the statute such a rec- 
ommendation is gratuitous. The statute contemplates it will either 
find the officer physically qualified or not physically qualified, and 
that action thereon will be with respect to its findings. The difli- 
culty, indeed the impossibility, of following the court in these cases 
is apparent; if each case is to be determined on its own peculiar 
facts without rules for guidance, the determination must be in each 
case by the court. The officer’s title to office and right to future pro- 
motion based on seniority can not depend on an ascertainment by 
the court after years of service under a commission that possibly 
may be held illegal. 

The act of March 4, 1913, 37 Stat. 892, provides: 

That all officers of the Navy * * * advanced in grade or rank pursuant 


to law shall be allowed the pay and allowances of the higher grade or rank 
from the date stated in their commissions, 
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The act of June 22, 1874, 18 Stat. 191, provided: 


That on and after the passage of this act, any officer of the Navy who may 
be promoted in course to fill a vacancy in the next higher grade shall be 
entitled to the pay of the grade to which promoted from the date he takes 
rank therein, if it be subsequent to the vacancy he is appointed to fill. 


The purpose of the act of March 4, 1913 (see 22 Comp. Dec. 594), 
was to extend benefits, the equivalent of the act of June 22, 1874, to 
officers of the Navy not promoted by seniority (or in course) ; that is, 
who are promoted after the services required by statute for promo- 
tion, such as ensigns of the line after three years’ service to the 
grade of lieutenant (junior grade), and medical officers after three 
years’ service as lieutenant (junior grade) to the grade of lieutenant. 
The act establishes no new rights for officers who are promoted “ in 
course” to fill a vacancy in the next higher grade. It is evident, 
therefore, that so far as the act of March 4, 1913, is concerned the 
promotion of Stevenson here in question, which was “in course” 
and to fill a vacancy existing in the next higher grade, was made 
pursuant to law unless the officer’s inability to pass the first physical 
examination forfeited his right to the vacancy and gave to some 
officer junior to him a right to the vacancy. It may be said that the 
Navy Department by its action recognized the right of the oflicer 
to the vacancy, and, so far as this office is informed, no junior officer 
has asserted a right to the promotion. It will be proper to consider 
what are the officer’s rights in case of inability to pass the first physi- 
cal examination for promotion and is accorded subsequent examina- 
tions, eventually qualifying. 

Section 1493, Revised Statutes, provides: 

No officer shall be promoted to a higher grade on the active list of the Navy, 
except in the case provided in the next section, until he has been examined by 
a board of naval surgeons and pronounced physically qualified to perform all 
his duties at sea. 

The succeeding section makes an exception in case of officers physi- 
cally disqualified by wounds received in the line of duty, but which 
do not incapacitate the officer for other duties in the grade to which he 
is eligible for promotion. It is apparent that because of the require- 
ments of section 1493, Revised Statutes, repeated examinations were 
necessary. The terms of that statute prohibited his promotion so 
long as the medical board found him not physically qualified to per- 
form all of his duties at sea. And the question arises, What was the 
alternative to promotion when he was found physically disqualified 
on the first examination ? 

Section 1447, Revised Statutes, provides: 

When the case of any officer has been acted upon by a board of naval 
surgeons and an examining board for promotion, as provided in Chapter Four 


of this Title, and he shall not have been recommended for promotion by both 
of the said boards, he shall be placed upon the retired list. 
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Under the act of March 4, 1911, 36 Stat. 1267, where the physical 
disability found on examination for promotion was “contracted in 
the line of duty,” the act directs that “he shall be retired with the 
rank to which his seniority entitled him to be promoted.” Thus, 
although not physically qualified for promotion on the active list, is 
he to be placed on the retired list in the advance rank, and this for a 
temporary physical disqualification? In view of the provisions of 
sections 1448 to 1456, Revised Statutes, the action of the examining 
board for promotion is not a warrant for retirement. The officer 
must appear before a retiring board before he can be retired for 
physical disability. 

Section 1451, Revised Statutes, provides: 

When said retiring-board finds an officer incapacitated for active serviee, 
it shall also find and report the cause which, in its judgment, produced his 
incapacity, and whether such cause is an incident of the service. 

Section 1453 provides when a retiring board finds an officer in- 
capacitated for active service and the incapacity is a result of an 
incident of the service, the officer shall, if the decision is approved 
by the President, be retired from active service with retired pay 
at three-fourths of the pay of the rank upon which retired, and sec- 
tion 1454 provides that where the board finds the incapacity for 
active service is not the result of an incident of the service the 
officer shall, if the decision is approved by the President, be retired 
from active service with furlough pay, or wholly retired with one 
year’s pay, as the President may direct. <A retiring board must, 
therefore, find the officer incapacitated for active service. Where 
it finds an officer suffering from a temporary disability, or one ap- 
parently temporary, it can not find that he is incapacitated for 
active service. The officer’s situation is thus a difficult one. He 
can not, because of section 1493, be promoted, and he can not, be- 
cause of the requirements of law just adverted to, be retired. This 
was the situation of the officer whose case was considered by the 
Comptroller of the Treasury in 24 Comp. Dee. 639. The only 
alternative is to defer further examination for promotion and direct 
medical treatment for the removal of the disability. This is the 
uniform, the proper, and the only legal method. But does the 
officer forfeit his right to promotion to the vacancy which required 
his examination because of a temporary disability? Were it per- 
manent and the result of an incident of the service he would be 
entitled to retirement in the advance grade. The act of 1911 and 
section 1494 indicate that an officer should not be penalized for 
a disability the result of an incident of the service, yet under the 
holdings of the Comptroller of the Treasury and the remarks of 
the Court of Claims in the Hooper case, if he does not come within 
the provisions of the statute for retirement that is the result. 
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It is apparent that one of the purposes of the act of June 22, 
1874, was to provide for this precise situation. The officer had been 
promoted in course to fill a vacancy, and that act gives him pay 
from the date he takes rank therein if it be subsequent to the vacancy 
he is appointed to fill. If the purpose of the act of March 4, 1913, 
was (and it is apparent that it was) to extend to all officers the same 
benefits as were accorded to some of the officers of the Navy by 
the act of 1874 and to place all officers on a uniform basis, the 
proper construction to be given the act of 1913 is obvious. It ac- 
complishes the same purpose by a different phraseology. As said by 
the Court of Claims, it is not contemplated by that law that a date 
of rank will be stated that is net warranted by the statutes pro- 
viding for promotion but, as has been shown, where the correct 
date is stated, and that is true in this case, the officer is entitled to 
the pay of the higher grade from the date so stated. 

Later statutes applicable in this case confirm the views herein 
expressed. By the act of August 29, 1916, 39 Stat. 578, et seg., 
promotion by selection for line officers to the grades of commander, 
‘aptain, and rear admiral was provided, and this law was extended 
to officers of the staff. corps by the act of July 1, 1918, 40 Stat. 718. 
The officer in this case was a chaplain with the rank of commander. 
He had been selected for promotion and had a right to the vacancy 
created by the death of Capt. W. G. Cassard, Ch. C. The act of 
August 29, 1916, provides: 

* * * When the report of the board shall have been approved by the 
President, the officers recommended therein shall be deemed eligible for selee- 
tion, and if promoted shall take rank with one another in accordance with 
their seniority in the grade from which promoted: Provided, That any oflicers 
so selected shall prior to promotion be subject in all respects to the examina- 
tions prescribed by law for officers promoted by seniority, and in case of failure 
to pass the required professional examination such oflicer shall thereafter be 
ineligible for selection and promotion. And should any such officer fail to 
pass the required physical examination he shall not be considered, in the event 
of retirement, entitled to the rank of the next higher grade. 

The clause “in the event of retirement” in the last sentence is to 
be noticed. The officer in such case can not be promoted because he 
is found not physically qualified. And in the event of retirement he 
shall not be entitled to the rank of the’next higher grade. ‘The 
statute clearly contemplates some action, for the officers under its 
very terms are entitled on promotion to “take rank with one another 
in accordance with their seniority in the grade from which pro- 
moted.” If the officer is not physically qualified and the retiring 
board can recommend him for retirement, that action is contem- 
plated, but “in the event” that a retiring board can not recommend 
his retirement from active service because the disability is, or is 
believed to be, temporary, he is entitled to further examination by 
the medical examining board and if eventually found physically 
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qualified he is entitled to take rank in accordance with his senicri(, 
in the grade from which promoted. Clearly the practice of thx 
department, necessitated by the provisions of law herein cited, was 
known to and considered by the Congress in this legislation of 1916. 

Decisions of the former accounting oflicers so far as inconsistent 
with the conclusion herein reached will not be hereafter followed. 
On review the settlement is modified and allowance will be made of 
the pay of a captain from June 30, 1919, the date of rank stated 
in Captain Stevenson’s commission, he having been promoted pur- 
suant to law. 


(A-10549) 
APPROPRIATIONS—RELIEF OF INDIGENT INDIANS 


There exists vo relation of guardian and ward between the Federal Govern 
ment and Indians who have no property held in trust by the United States, 
have never lived on an Indiap reservation, belong to no tribe with which 
there is an existing treaty, and have adopted the habits of civilized life 
and become citizens of the United States by virtue of an act of Congress. 
The duty of relieving the indigency of such Indians devolves upon the 
local authorities the same as in the case of any other imligent citizens of 
the State and county in which they reside. 


Acting Comptroller General Ginn to the Secretary of the Interior, August 

3, 1925: 

I have your letter of July 18, 1925, forwarding communication 
from the Commissioner of Indian Affairs dated July 17, 1925, and 
requesting decision whether either of two appropriations made by 
the act of March 3, 1925, 43 Stat. 1158, 1159, is available for the 
relief and care of certain old and indigent Indians described in thie 
commissioner’s letter as follows: 

The Board of Commissioners of White Pine County, Nevada, has presented 
to this office the matter of aid for twenty old and indigent Indians unable to 
provide for themselves. It is stated that these Indians do not belong to apy 
named tribe, but appear to be a mixture of Shoshone and Paiute, and that, 
having been raised around the ranches of the white people, they have never 
belonged to or resided upon a reservation. In other words, they have the 
status of many other Indians of Nevada and may be termed “ scattered non- 
reservation Indians.” They have no property held in trust for them by the 
Federal Government. 

The two appropriations mentioned in the submission are, “ Re- 
lieving distress and prevention, etc., of diseases among Indians, 
1926,” and “Support and civilization of Indians, 1926.” The first 
of these provides $700,000 “for the relief and care of destitute 
Indians not otherwise provided for, and for the prevention and 
treatment of tuberculosis, trachoma, smallpox, and other contagious 


and infectious diseases, including transportation of patients to and 
from hospitals and sanatoria.” The appropriation “Support and 
civilization of Indians, 1926,” provides for an amount not to exceed 
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$25,000 “ for general support and civilization of Indians, including 
pay of employees,” in Nevada. 

In connection with the determination of the availability of 
either of these two funds for use in relieving the distress of indigent 
Indians there is for consideration the matter of guardian and ward 
relationship between the Federal Government and the Indians and 
the matter of State responsibility since the enactment of the act of 
June 2, 1924, 43 Stat. 253, in which all noncitizen Indians born 
within the territorial limits of the United States were given citizen- 
ship in the United States with the proviso that “ the granting of such 
citizenship shall not in any manner impair or otherwise affect the 
right of any Indian to tribal or other property.” 

It may be stated as a general rule that the granting of citizen- 
ship to Indians does not alter the relationship of guardian and ward 
between such Indians and the Federal Government in a case where 
property is held in trust for them, or they are living on a reserva- 
tion set aside for their use, or are members of a tribe or nation 
accorded certain rights and privileges by treaty or by Federal 
statutes. But where the Indian has no property held in trust, has 
never lived on an Indian reservation, belongs ta no tribe with which 
there is an existing treaty, has adopted the habits of civilized life 
and has become a citizen of the United States by virtue of an act 
of Congress, there would appear to be no relation of guardian and 
ward existing between him and the Government. United States v. 
Senfert Bros. Co., 233 Fed. Rep. 579. 


From the facts submitted it does not appear that there is any 
obligation on the part of the Federal Government to furnish relief 
to the Indians referred to, the duty to care for them devolving upon 
the local authorities just as in the case of any other indigent citizens 
of the State and county in which they reside. 


Accordingly, it must be held that upon the facts appearing neither 
of the appropriations referred to may be used for the proposed 
relief. 


(A-10292) 
CONTRACTS—LIQUIDATED DAMAGES 


Where contracts for the furnishing of envelopes, entered into pursuant to the 
act of. June 26, 1906, 34 Stat. 476, require the delivery of the envelopes 
within a specified number of “ working days” after receipt of the order and 
contain a provision for the deduction of liquidated damages for “ each 
day’s delay” in delivery, working days only should be counted in com 
puting the amount to be deducted, Sundays and holidays being excluded. 


Decision by Acting Comptroller General Ginn, August 4, 1925: 
There is before this office for consideration in connection with the 
audit of the accounts of disbursing officers making payments under 
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contracts entered into pursuant to the act of June 26, 1906, 34 Stat. 
476, for the fiscal year 1925 for envelopes, the question whether 
liquidated damages for delays in delivery should be deducted for 
each calendar day of delay or whether same should be deducted for 
each working day of delay. 

Section 16 of the award of contracts for envelopes for the use of 
the departments of the Government during the fiscal year beginning 
July 1, 1924, and ending June 30, 1925, stipulates as follows for 
liquidated damages: 

All envelopes for delivery in Washington, D. C., shall be delivered within the 
doors of the specified department within 35 working days after receipt of the 
order by the contractor, and all envelopes ordered for f. 0. b. delivery shall 
be delivered to the transportation company within 25 working days after 
receipt of the order, except when ordered in excess of 100,000 of one form in 
a single order, in which case deliveries shall commence within 35 or 25 work- 
ing days, respectively, from date of receipt of order and continue as fast as 
the department ordering them may require. If the contractor shall fail to 
deliver as ordered any or all of the envelopes agreed by him to be supplied 
under his contract within the time specified herein, unlenss otherwise specified 
in his contract, in accordance with the conditions and requirements of his 
contract, the head of the department or office ordering said envelopes in 
making payment therefor may, if in his opinion the interest of the Government 
has sustained any damage by reason of such delay, deduct as liquidated dam 
ages, in lieu of actual damages, a sum equal to two-tenths of 1 per cent of the 
total amount which would be payable therefor, at the price or pricesestipulated 
in the contract, for each day’s delay in the fulfillment of the order. 

It will be observed that the requirement is for the contractor to 
make deliveries within a specified number of “ working days” after 
receipt of orders and that liquidated damages are to be deducted 
for “each day’s delay in the fulfillment of the order.” A somewhat 
similar stipulation was considered in 2 Comp. Dec. 72. The re- 
pairs were to be made within a certain number of “ working days” 
after delivery to the contractor of the vessel requiring the repairs, 
and liquidated damages were to be deducted “for each and every 
day’s delay” in completing the work. It was there said: “It is 
clear that in contracting for the work to be done within 18 ‘ working’ 
days and providing for a forfeit of $10 for ‘each and every day’s 
delay, the same character of days was intended,” and it was held 
that liquidated damages should be deducted on a working-day basis. 
Compare 17 Comp. Dec. 728; 2 Comp. Gen. 323, 469. 

It seems clear here that the same character of days was intended 
by the stipulation that deliveries should be made within a certain 
number of “working days” after receipt of the orders, and that 
liquidated damages would be deducted for “each day’s delay” de- 
termined by the head of the department ordering the envelopes to 
have resulted in damages to the United States. 

Accordingly, the accounts and claims under the award of con- 
tracts for envelopes for the fiscal year 1925, involving liquidated 
damages, will be audited and settled on a working-day basis. 
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SALES—REFUND OF PURCHASE PRICE 


Where Government-owned buildings, placed on land temporarily in the posses- 
sion of the United States through a condemnation petition filed in a 
United States district court, were sold “as is” and “where is” without 
warranty of any kind, and the owner of the land prevented the removal 
of the buildings located thereon through proceedings instituted in a State 
court, the purchaser of the buildings may be refunded the amount paid 
by him as purchase price, the Government being unable to deliver the 
buildings. 


Acting Comptroller General Ginn to Capt. W. H. Sutherland, United States 

Army, August 4, 1925: 

There has been received your request of July 1, 1925, for decision 
as to whether you are authorized to pay, from moneys now held in 
your special deposit account and representing proceeds of sale of 
Government-owned buildings at Camp Knox, Ky., a voucher stated 
for $156.50 in favor of R. E. Mason, as a refund of the purchase price 
paid for certain buildings sold at public auction at the West Point 
Reservation on August 7, 1922. 

It appears that among other buildings sold at the auction sale 
were the following, which were sold to R. E. Mason at the prices 
stated : } 


1 mess hall 18 x 40_ 


Oe ee Oe Be 0 icteric NA a 80. 00 


I eee eee actin’ ack ag | on 


The two first mentioned buildings were located on land owned by 
William A. Bridwell, while the latter was on land belonging to Cora 
A. Thomas. The land upon which the buildings were located was in 
the possession of the Government at the time of erection of the build- 
ings by virtue of a petition in condemnation proceeding filed in the 
United States district court to acquire fee simple title thereto, it 
appearing, however, that the petition was subsequently amended 
excluding the two parcels of land from the proceeding, and prior to 
the sale of the buildings possession of the land passed to the owners 
thereof. 

It also appears that after the sale of the building: to Mr. Mason 
and upon his proceeding to remove his purchase Mr. Bridwell in- 
stituted proceedings in a State court which prevented the removal of 
the buildings by Mr. Mason and that the action was thereafter de- 
cided in favor of the owner of the land. 

With regard to the removal of the tank located on the land owned 
by Cora A. Thomas, it appears that Mr. Mason was also denied pos- 
session of the tank, which was thereafter removed by the owner of 
the land. 

The terms of the sale under which the buildings were sold pro- 
vided that the property would be sold “as is” and “ where is,” with- 
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out warranty or guaranty as to quality, character, condition, size, or 
kind, thereby contemplating the delivery of property, but not war- 
‘anting its condition. 

Inasmuch as the Government has not been able to put Mr. Mason 
in possession of his purchase, the situation here would appear to be 
that there was no sale in view of the fact that at the time of the 
auction the Government did not have possession or legal title to the 
property, and in view of the approval by the Secretary of War of 
recommendations that the sale be canceled and a refund of the pur- 
chase price be made to Mr. Mason, you are advised that payment of 
the voucher submitted is authorized. 


(A-7483 ) 


PURCHASES—DRINKING WATER 


The purchase of drinking water under appropriations not specifically providing 
therefor may be authorized under the following circumstances only: 

Where an officer or employee is in a travel status and entitled to reim- 
bursement of actual expenses of subsistence, subject to statutory limitation, 
reimbursement of the expenses therefor as a part of the actual expenses 
of subsistence is authorized upon a showing of reasonable necessity there- 
for from the standpoint of the individual oflicer or employee. 

Where the purchase is for office use it is authorized as a charge under 
said appropriations only when there is shown to be (a) a necessity from 
the Government’s standpoint to maintain a supply of drinking water in 
said office and (b) no other water fit for drinking purposes is available 

for said office without charge or at a lower cost. 















Acting Comptroller General Ginn to the Secretary of State, August 5, 1925: 

Consideration has been given to your letter of June 29, 1925, 
requesting decision as to whether the appropriations, “ Contingent 
expenses, foreign missions, 1926,” and “Contingent expenses, 
United States consulates, 1926,” are available for the purchase of 
drinking water. 

The appropriations in question are made in the act of Febru- 
ary 27, 1925, 43 Stat. 1016 and 1017, respectively, in terms as follows: 


To enable the President to provide, at the public expense, all such stationery, 
blanks, records, and other books, seals, presses, flags, and signs as he shal 
think necessary for the several embassies and legations in the transaction of 
their business, and also for rent, repairs, postage, telegrams, furniture, house 
hold furniture and furnishings not to exceed $25,000, typewriters and ex- 
change of same, messenger service, operation and maintenance of launch for 
embassy at Constantinople not exceeding $2,500, compensation of kavasses, 
guards, dragomans, and porters, including compensation of interpreters, trans- 
lators, and the compensation of and rent for dispatch agents at London, New 
York, San Francisco, Seattle, and New Orleans, and for traveling and miscel 
laneous expenses of embassies and legations, and for loss on bills of exchange 
to and from embassies and legations, including such loss on bills of exchange 
to officers of the United States Court for China, and payment in advance of 
subscriptions for newspapers (foreign and domestic), rent, telephone, and 
other similar services under this appropriation is hereby authorized, 
$713,162 * * %, 
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For expenses of providing all such stationery, blanks, record and other books, 
seals, presses, flags, signs, rent (so much as may be necessary), repairs to 
consular buildings owned by the United States, postage, furniture, household 
furniture and furnishings not to exceed $10,000, typewriters and exchange of 
same, statistics, newspapers, freight (foreign and domestic), telegrams, adver- 
tising, messenger service, traveling expenses of consular and foreign service 
officers, compensation of interpreters, Kavasses, guards, dragomans, trans- 
lators, and Chinese writers, loss by exchange, and such other miscellaneous 
expenses as the President may think necessary for the several consulates and 
consular agencies in the transaction of their business and payment in advance 
of subscriptions for newspapers (foreign and domestic), rent, telephone, and 
other similar services under this appropriation are hereby authorized, $968,900. 

While the appropriation, supra, identify with particularity and 
in detail the purposes for which they are available, they make no 
provision for the purchase of drinking water. 

There is no duty or obligation upon the United States to furnish 
drinking water to employees who are not entitled to subsistence at 
Government expense, regardless of whether a suitable supply is or 
is not available without charge, 5 Comp. Gen. 53. Therefore, in the 
absence of a clear showing as to the necessity therefor from the Gov- 
ernment’s standpoint, as distinguished from the personal needs or 
preferences of the individual officers or employees, the purchase of 
drinking water under the appropriation, supra, for use in offices is 
not authorized. 


With reference to the purchasing of special drinking water in 
z re 


‘ases where there is a necessity for the furnishing of drinking water 
and the available supply of free water is not so desirable, see 21 
Comp. Dee. 319; id. 739; 22 id. 31; 23 td. 581; 2 Comp. Gen. 750; 
id. 776; 3 id. 661; id. 828. 

The rules heretofore established by the decisions hereinbefore 
cited and others relative to the purchase of drinking water under 
appropriations not specifically providing therefor may be stated as 
follows: 

1. If the purchase is by an officer or employee in a travel status 
and entitled to reimbursement of actual expenses of subsistence sub- 
ject to statutory limitations, reimbursement of the expenditure there 
for as a part of actual expenses of subsistence, subject to the statutory 
limitations, is authorized upon a showing of reasonable necessity 
therefor from the standpoint of the individual officer or employee. 

2. If the purchase is for office use, it is authorized as a charge 
under said appropriation only when there is shown to be (a) a 
necessity from the Government’s standpoint to maintain a supply of 
drinking water in said office, and (&) no other water fit for drink- 
ing purposes is available for said office without charge or at a lower 
cost. 

These rules will continue to be applied in the audit and settlement 
of accounts involving such expenditures, 

11273 —26——_8 
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GRATUITIES, SIX MONTHS’ DEATH—ADOPTED CHILD 


The minor child of a deceased officer of the Army, legally adopted by the offi- 
cer’s parents prior to his death, and not actually dependent upon him, is 

not entitled, upon death of the officer, to payment of the six months’ pay 

gratuity authorized by the act of December 17, 1919, 41 Stat. 367. 


Acting Comptroller General Ginn to Capt. Carl Halla, United States Army, 
August 5, 1925: 


There has been received your letter of January 10, 1925, request- 
ing decision as to whether you are authorized to pay a voucher, 
inclosed with your letter, stated in the amount of $1,650, covering 
six months’ gratuity pay under act of December 17, 1919, 41 Stat. 
367, in favor of Joseph A. Watson, father by adoption of Margery 
Virginia Watson, infant daughter of First Lieut. Arthur G. Watson, 
Air Service, United States Army, who died May 11, 1925. 

The act of December 17, 1919, 41 Stat. 367, provides: 

That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or 
enlisted man gn the active list of the Regular Army or on the retired list when 
on active duty, the Quartermaster General of the Army shall cause to be paid 
to the widow, and if there be no widow to the child or children, and if there 
be no widow or child to any other dependent relative of such officer or enlisted 
man previously designated by him, an amount equal to six months’ pay at the 
rate received by such officer or enlisted man at the date of his death. The 
Secretary of War shall establish regulations requiring each officer and enlisted 
man having no wife or child to designate the proper dependent relative to 
whom this amount shall be paid in case of his death * * * 

From a report of the War Department it is shown that Lieuten- 
ant Watson died from wounds “ not the result of his own miscon- 
duct, in line of duty,” and that he designated as his beneficiaries 
to receive the six months’ pay gratuity Lois C. Watson (wife not 
dependent, divorce pending), Margery Virginia Watson (child), 
Joseph A. Watson (father), and Ida Hazel Watson (mother). The 
address of the wife is not given. The address of the child and 
parents is stated as 7 West Ninety-second Street, New York, N. Y. 

From copies of court records, documents, letters, and other evi- 
dence furnished by you, it appears that by a court decree dated 
March 31, 1922, Lieutenant Watson was granted an absolute divorce 
from his wife, Lois Curtis Watson, and was given the care and 
custody of his minor child; that by a written agreement entered 
into by Lieutenant Watson and his parents, he intrusted his infant 
daughter to their care until she should become 18 years of age, and 
agreed to pay them $40 per month for her maintenance and to fur- 
nish such other things as should be necessary for her comfort; that 
on May 2, 1922, the parents of Lieutenant Watson legally adopted 
his infant daughter, Margery Virginia Watson, as their legal child, 
the court order stating that the petitioners: 
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* * * are in comfortable circumstances and able and desirous of giving 


this child of tender years the care which she needs and which her parents are 
not in a position to give her. 


. . > * « * * 


Ordered, that the adoption by Joseph A. Watson and Ida H. Watson jointly 
of Margery Virginia Watson, an infant of the age of about 16 months, of 
which the parents are Arthur G. Watson and Lois C. Watson, be and the same 
is hereby allowed and confirmed; and it is hereby directed that the said 
Margery Virginia Watson shall henceforth be regarded and treated in all 
respects as the child of Joseph A. Watson and Ida H. Watson. 

The question as to your right to pay the voucher submitted by 
you arises because of your doubt as to whether Margery Virginia 
Watson may properly be considered the child of Lieutenant Wat- 
son within the meaning of the act of December 17, 1919, in view of 
having been legally adopted prior to the officer’s death. 

The usual rule is that adoption makes one a child of the foster 
parents. The adoption of the infant daughter of Lieutenant Wat- 
son shifted the legal obligation for her support from her father, 
the officer, to her adopting parents, and it is shown that there was 
evidence before the court that the adopting parents were in circum- 
stances enabling them to discharge the obligation thus imposed 
upon them. 


It must be held the adopted child of another person not in the 
Army is not the child of an officer of the Army within the meaning 
of the act of December 17, 1919, and you are not authorized to pay 


the voucher. 


(A-10131) 


OFFICERS AND EMPLOYEES—CONTRACTING WITH GOVERNMENT 


A contract for hospital treatment of Public Health Service patients nego- 
tiated and signed by the acting assistant surgeon at a_ public-health 
station in Alaska, both for himself as proprietor of the hospital and for 
the United States as contracting oflicer, is in contravention of section 341 
of the Federal Criminal Code, 35 Stat. 1153. 

Contracts between the United States and an employee to furnish a service, the 
extent of and necessity for which rest upon the determination of the 
contracting employee, are open to criticism irrespective of the bona fides 
with which the employee’s determination may be exercised and can not 
be sanctioned by the General Accounting Office. 


Acting Comptroller General Ginn to the Secretary of the Treasury, August 
5, 1925: 


I have your letter of June 12, 1925, as follows: 


I have to advise you that Public Health Service Relief Station No. 263 was 
established at Kodiak, Alaska, on January 10, 1925, and it then developed 
that one Dr. Charles Lyle Hawk was the only physician residing at that 
point. 

Upon having ascertained that Doctor Hawk possessed the necessary pro- 
fessional qualifications, his appointment as A. A. surgeon in charge of the 
Public Health Service relief station at Kodiak, Alaska, was recommended, 
and was approved by this department under date of February 1, 1925. 

Section 3709, Revised Statutes, provides that competitive proposals be 
solicited for all services to be furnished to the Government. Accordingly, 
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blank proposal forms were mailed to Doctor Hawk as the representative of 
this service at Kodiak, and he was requested to solicit, through poster and 
circular letter advertising, proposals for furnishing the various supplies and 
services required at that station during the fiscal year ending June 30, 1926 

As a result of this action it developed that Doctor Llawk owns and operates 
an institution at Kodiak under the name of “ Kodiak Hospital,” and that 
this is absolutely the only hospital at that place for the treatment of service 
beneficiaries in need of hospital care, and that the nearest point where other 
hospital care could be secured is at Cordova, Alaska, approximately 325 miles 
distant from Kodiak. 

Doctor Hawk, as proprietor of the Kodiak Hospital, submitted a proposal 
to furnish the necessary hospital care for service beneficiaries during the fiscal 
year 1926, and, for obvious reasons, no other proposal was received. 

However, in view of the provisions of section 1783, Revised Statutes, which 
appear to prohibit the utilization of the hospital facilities offered by Doctor 
Hawk or prohibit his employment by the United States if his hospital facili- 
ties are used, also in view of the isolated location of the relief station in 
question and of the necessity for maintaining relief facilities for service 
beneficiaries at that point, decision is desired as to whether the proposal 
signed by Doctor Hawk as proprietor of the Kodiak Hospital could properly 
be accepted and vouchers based thereon paid from the appropriation “ Pay 
of personnel and maintenance of hospitals, Public Health Service, 1926.” 


Section 1783, Revised Statutes, cited by you, was expressly re- 
pealed by section 341 of the Federal Criminal Code, 35 Stat. 1153, 
but similar language was used in section 41 of that code, 35 Stat. 
1097, which provides: 

No officer or agent of any corporation, joint stock company, or association, 
and no member or agent of any firm, or person directly or indirectly inter- 
ested in the pecuniary profits or contracts of such corporation, joint stock 
company, association, or firm, shall be employed or shall act as an officer or 
agent of the United States for the transaction of business with such corpora- 
tion, joint stock company, association or firm * * *., 

While this statute does not prohibit an employee contracting with 
the Government if the employee does not at the same time act as 
agent for the Government in negotiating or signing the contract 
(see decision of this office of January 5, 1925, A-6515; also 14 Op. 
Atty. Gen. 482; 24 id. 557), it is intended to prohibit employees of 
the United States acting for both the Government and the con- 
tractor in contracting with the Government. A contract negotiated 
or signed by Doctor Hawk, both for himself as proprietor of the 
hospital, and for the United States as contracting officer, would be in 
contravention of this statute. 

There is no statute prohibiting generally contracts: between the 
Government and its employees or oflicers, unless the service to be 
rendered under the contract is such as could have been required of 
the employee in his official capacity. Under such circumstances any 
contract for additional compensation would be in contravention of 
sections 1764 and 1765, Revised Statutes, 2 Comp. Gen. 397, 730, 837. 
While not necessarily unlawful, if not in contravention of specific 
statutory prohibitions, contracts between the Government and _ its 
employees present an undesirable situation, suggesting favoritism, 
and are not to be entered into except for the most convincing rea- 
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sons, such as the nonavailability of other sources for the service to 
be rendered, and even the nonavailability of other sources may not 
always justify such contracts. Especially is the practice objection- 
able when the contracting is between an employee and the particular 
service in which he is employed, as in the instant case. 4 Comp. 
Gen. 116; MS. decision of Comptroller General of January 5, 1925, 
A-6516; 14 Op. Atty. Gen. 482. 

Under the circumstances presented in the question submitted by 
you it is understood that it would be the duty of the acting assistant 
surgeon to determine the necessity for the hospitalization of patients 
applying to his station for relief, such hospitalization to be fur- 
nished by him under a contract from which he would ultimately 
receive a benefit. Contracting between the Government and an em- 
ployee to furnish a service the extent of and necessity for which 
rest upon the determination of the contracting employee presents a 
situation inviting criticism, irrespective of the bona fides with which 
the employee’s determination may be exercised, and can not be sanc- 
tioned by this office. Your question is accordingly answered in the 
negative. 


(A-10547) 


MEDICAL TREATMENT AND SUBSISTENCE—CIVILIAN EMPLOYEES 
OF THE ARMY INJURED IN PERFORMANCE OF DUTY AT 
PANAMA CANAL 


The medical facilities, exclusive of subsistence, provided by the appropriation 
act of June 7, 1924, 43 Stat. 494, and subsequent appropriation acts of like 
tenor, for commissioned, enlisted, and civilian personnel of the Army on 
duty in the Canal Zone are available without charge to such personnel. 
The Panama Canal is entitled to reimbursement from Army appropria- 
tions for subsistence furnished civilian employees of the Army in connec- 
tion with medical treatment furnished by the Canal facilities, but such 
subsistence charges should not be checked against the employees who are 
entitled to free hospitalization under the employees’ compensation act of 
September 7, 1916, 39 Stat. 742. 


Acting Comptroller General Ginn to the Chairman United States Employees’ 
Compensation Commission, August 5, 1925: 


I have your letter of July 17, 1925, requesting decision of a ques- 
tion presented, as follows: 


There are transmitted herewith copies of correspondence between this com- 
mission, the Panama Canal, and the War Department concerning collection 
by the Panama Canal for subsistence furnished beneficiaries of this commis- 
sion hospitalized in Panama Canal hospitals. 

Under section 9 of the act of September 7, 1916 (39 Stat. 742), and 23 Comp- 
troller’s Decision, 776, the beneficiaries of this commission are entitled to free 
hospitalization in Government hospitals on account of injuries received in the 
performance of their duty. 

While, under this legislation, the Panama Canal authorities admit their own 
employees injured in the performance of their duty to the Canal hospitals free 
of charge, they refuse to admit without charge civil employees of the War 
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Department injured in the performance of their duty and entitled to free hos- 
pitalization as beneficiaries of this commission. 

To support the charge the Panama Canal authorities refer to the fact that 
the War Department appropriations provide for reimbursement to the Canal 
for subsistence charges on account of civil employees of the War Department 
treated in the Canal hospitals, but the fact is overlooked entirely that if the 
employees are admitted for treatment on account of injuries received in the 
performance of their duty they are not being admitted as civil employees of 
the War Department but as beneficiaries of this commission, and as such 
entitled to free hospitalization. 

The procedure followed in makitig the collection is for the Panama Canal 
to bill the War Department, the War Department to check the employees’ pay, 
and the employees to claim reimbursement from this commission under section 
9 of the act of September 7, 1916. The result is that this commission pays the 
Panama Canal, indirectly, for the hospitalization of injured civil employees 
of the Government entitled to free hospitalization in accordance with the 
compensation act and the Comptroller’s Decision above referred to. 

In view of the fact that the ultimate cost falls on this commission, please 
advise whether there is any authority for the Panama Canal to make charges 
for subsistence furnished civil employees of the War Department injured in 
the performance of their duty and therefore entitled to free hospitalization 
as beneficiaries of this commission. 


It would appear that while in general, through its medical de- 
partment, the Army has adequate medical facilities for its commis- 
sioned, enlisted, and civilian personnel, it has few or no facilities 
in the Canal Zone for taking care of its sick and injured personnel, 
but provision is made in the annual appropriation acts under the 
heading “ Hospital care, Canal Zone garrison,” authorizing the use 
of the facilities afforded by the Panama Canal hospitals upon the 
payment of certain prescribed allowances therein provided. The 
act of June 7, 1924, 43 Stat. 494, current at the time the question 
arose, and which is similar to provisions in previous appropriation 
acts, is as follows: 
For paying the Panama Canal such reasonable charges, exclusive of sub- 
sistence, as may be approved by the Secretary of War for caring in its hospi- 
tals for officers, enlisted men, military prisoners, and civilian employees of the 
Army admitted thereto upon the request of proper military authority, $35,000: 
Provided, That the subsistence of the said patients, except commissioned offi- 
cers, shall be paid to said hospitals out of the appropriation for subsistence of 
the Army at the rates provided therein for commutation of rations for enlisted 
patients in general hospitals. 

The payment to the Panama Canal for the medical facilities fur- 
nished the Army personnel is expressly authorized by this act, and is 
payable from the appropriations involved on the basis of each com- 
missioned officer, enlisted man, or civilian admitted to the hospitals 
upon the request of proper military authority. Your question, how- 
ever, involves only the civilian employees of the Army injured in 
the performance of their duty and are thus brought within the pur- 
view of section 9 of the act of September 7, 1916, 39 Stat. 742, pro- 
viding: 

That immediately after an injury sustained by an employee while in the 
performance of his duty, whether or not disability has arisen, and for a rea- 
sonable time thereafter, the United States shall furnish to such employee rea- 


sonable medical, surgical, and hospital services and supplies unless he refuses 
to accept them. Such services and supplies shall be furnished by United States 
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medical officers and hospitals, but where this is not practicable shall be fur 
nished by private physicians and hospitals designated er approved by the 
commission and paid for from the employees’ compensation fund. If neces- 
sary for the securing of proper medical, surgical, and hospital treatment, the 
employee, in the discretion of the commission, may be furnished transporta- 
tion at the expense of the employees’ compensation fund. 

The free medical, surgical, and hospital services authorized by the 
above act for civilian employees of the Army stationed in the Canal 
Zone who are injured in the performance of their duty are those sup- 
plied by the facilities expressly authorized by law for such army em- 
ployees. 

You are accordingly advised that the payment for subsistence fur- 
nished Army employees stationed in the Canal Zone injured in the 
performance of their duty should be made to the Panama Canal 
from the appropriation for subsistence of the Army, as provided 
in the act of June 7, 1924, cited, but such service is free to the 
beneficiaries of the United States Employees’ Compensation Com- 
mission under the provisions of section 9 of the act of September 7, 
1916, 23 Comp. Dee. 776, and collection of the charges therefor 
should not be made by the military authorities from the employee, as 


is provided by Army regulations for certain civilian employees 
entitled to medical attention, but who do not come within the pur- 
view of the compensation act; and in cases in which the amount of 
such subsistence charges has been deducted from the pay of em- 


ployees who are beneficiaries of your commission they have the 
right to present to this office a claim for the amount thus errone- 
ously deducted. 


(A-10560) 


NAVY PAY—DETENTION BEYOND ENLISTMENT 


When an enlisted man of the Navy completes a four-year period of net service 
and is detained after expiration of enlistment under the provisions of 
section 1422, Revised Statutes, he may be paid the increased pay author- 
ized by section 10 of the act of June 10, 1922, 42 Stat. 630, but the one- 
fourth additional pay under section 1422, Revised Statutes, is not to be 
computed upon any such increased pay that may so accrue during the 
detention period. 


Acting Comptroller General Ginn to the Secretary of the Navy, August 

7, 1925: 

I have your letter of July 21, 1925, submitting a proposed change 
in section B of “Instructions for carrying into effect the joint 
service pay bill, act of 10 June, 1922,” with request for an expression 
of views as to whether the proposed change in so far as it involves 
disbursements is in conformity with law. 

The proposed change treats of the payment of one-fourth addi- 
tional pay under section 1422 of the Revised Statutes, as amended 
by the act of March 3, 1875, 18 Stat. 484, when an enlisted man has 
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completed a four-year period of service and is being detained be- 
yond the term of enlistment as essential to the public interest, and 
is as follows: 

Page B 13, add the the following to paragraph 4, subparagraph (f): 
“When an enlisted man completes a four-year period of net service while 
he is detained after expiration of enlistment under the provisions of section 
1422, Revised Statutes, he is entitled to increased pay under the provisions 
of section 10 of the act of June 10, 1922, and the one-quarter additional shall 
be computed on such increased pay.” 

Section 1422 of the Revised Statutes as amended, allowing to en- 
listed men of the Navy additional pay when under certain con- 
ditions they are held to service beyond the term for which enlisted, 
provides: 

* * * and that all persons who shall be so detained beyond their terms 
of enlistment or who shall, after the termination of their enlistment, volun- 
tarily re-enter to serve until the return to an Atlantic or Pacific port of the 
vessel to which they belong, and their regular discharge therefrom, shall 
receive for the time during which they are so detained, or shall so serve 
beyond their original terms of enlistment, an addition of one-fourth of their 
former pay * * *, 

Section 10 of the act of June 10, 1922, 42 Stat. 630, provides in 
part: 

* * * In lieu of all permanent additions to pay now authorized for 
enlisted men of the Navy and Coast Guard, they shall receive, as a permanent 
addition to their pay, an increase of 10 per centum on the base pay of their 
rating upon completion of the first four years of enlisted service, and an 
additional increase of 5 per centum for each four years’ service thereafter, 
the total not to exceed 25 per centum * * *, 

In 2 Comp. Gen. 177, it was held that nothing in the act of June 
10, 1922, 42 Stat. 625, operates to repeal section 1422 of the Revised 
Statutes or to prohibit the payment of the one-fourth additional 
pay therein provided for. 

While section 10 of the act of June 10, 1922, gives to enlisted men 
a right to the per centum increase therein provided upon comple- 
tion of the four-year periods of service upon which the increase is 
based, and the right thereto unquestionably accrues as well during 
a period of authorized service extending beyond the expiration date 
of an enlistment as at any time within the expiration date, section 
1422 of the Revised Statutes provides for an addition of one-fourth 
of their “ former” pay. 

The provision of the latter part of section 1422 of the Revised 
Statutes as amended relative to the payment of one-fourth additional 
pay is almost identical with the provisions of section 1572 of the 
Revised Statutes of 1873. Section 1572 provided “shall * * * 
receive an addition of one-fourth of their former pay,” which word- 
ing was taken in tofo from section 17 of the act of July 17, 1862, 
12 Stat. 610. It further appears that legislation providing for 
such one-fourth additional pay originally appeared in the act of 
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March 2, 1837, 5 Stat. 153, section 3 of which contained the wording 
“shall * * * receive an addition of one-fourth to their former 
pay.” 

In construing the act of 1837 the Second Comptroller of the 
Treasury held: 

Under the law of March 2, 1837 (5 Stat. 153), a detained or reenlisted sea- 
man is entitled to an addition of one-fourth of the pay of the respective grades 
he may hold during his detention or reenlistment. See also the act of July 
17, 1862 (12 Stat. 610, sec. 17), vol. 28, p. 24. (Paragraph 1492, Butterfield, 


third edition, Digest Second Comptroller; also paragraph 1071, Chipman 
Digest, Second Comptroller.) 


Likewise: 

A seaman whose term of service expires while he is a petty officer, and who 
reenlists under the act of March 2, 1837 (5 Stat. 153), will be entitled to an 
addition of one-fourth to his pay as such petty officer from the commencement 
of his new term until his discharge in the United States, unless he shall have 
been disrated in the meantime by proper authority. Vol. 8, p. 150. (Para- 


graph 1494, Butterfield, third edition, Digest Second Comptroller; also para- 
graph 1075, Chipman Digest, Second Comptroller.) 


In construing section 1422 of the Revised Statutes the Comp- 
troller of the Treasury held in 11 Comp. Dec. 575: 

I am of opinion that the pay of the enlisted man here referred to as that 
to which one-fourth shall be added is the pay the man would otherwise receive 
during the time of detention. In other words, the one-quarter increase follows 
the pay given for the duties he may be required to perform, whether they be 


regular duties covered by the regular pay or special duties for which extra 
pay is provided * * *, 


A similar holding appears in decision of April 27, 1905, 33 MS. 
Comp. Dec. 398. 

In 26 Comp. Dec. 1050, involving the question of one-fourth addi- 
tional pay under section 1422 in the case of an enlisted man whose 
enlistment expired on December 4, 1918, and who during the deten- 
tion period was advanced in rating from petty officer, first class, to 
chief petty officer, the Comptroller of the Treasury computed the 
amount allowed upon the basis of one-fourth the pay of the respec- 
tive ratings held. 

In 5 Comp. Dec. 524 it was held, however, that the 20 per cent 
increase in pay payable “in time of war” to enlisted men of the 
Army, under section 6 of the act of April 26, 1898, 30 Stat. 365, 
and through section 1612 of the Revised Statutes extended to en- 
listed men of the Marine Corps, was not for inclusion as pay upon 
which the one-fourth additional pay for detention was to be com- 
puted. In said decision both the 20 per cent and the one-fourth 
additional were allowed, but each was computed upon the same pay 
basis. A similar decision was made on February 24, 1905, 32 MS. 
Comp. Dec. 642, in the case of an enlisted man of the Marine Corps 
in connection with the 20 per cent increase allowed to enlisted men of 
the Army by the act of June 30, 1902, 32 Stat. 512, for foreign 
service. 
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It thus appears from the decisions cited that the construction of 
this portion of section 1422, Revised Statutes, has not been uniform. 
The specific provision in the acts of 1837, 1862, the former section 
1572 of the Revised Statutes and the present section 1422 thereof, is 
that a man detained by reason of public interest beyond the term 
of his enlistment shall receive an addition of one-fourth of his 
former pay, the word former as used in the statutes clearly indicating 
a reference to the pay in receipt of before the detention period had 
begun. 

Furthermore, it is clear from the phraseology of section 1422 that 
the one-fourth additional is not a payment to be made on discharge, 
thus negativing a construction that the additional pay is to be one- 
fourth of the amount received prior thereto during the detention 
period. 

The proposed change in the Pay Bill Instructions should accord- 
ingly be worded as follows: 

When an enlisted man completes a four-year period of net service while he 
is detained after expiration of enlistment under the provisions of section 1422, 
Revised Statutes, he is entitled to increased pay under the provisions of 
section 10 of the act of June 10, 1922. The one-fourth additional is not, 


however, to be computed upon any such increased pay that may so accrue 
during the detention period. 


(A-10338) 


SUBSISTENCE—FRACTIONAL DAYS 





A civilian employee of the Government operating for short periods of a day 
between the hours of 8 a. m. and 6 p. m. from his designated post of duty 
is not traveling away from his designated post of duty within the meaning 
of the law authorizing reimbursement of actual expenses of subsistence, 

or a per diem in lieu thereof. Memorandum opinion of the Court of Claims 

in Herbert S. Ward yv. United States not to be accepted as establishing a 

contrary rule for the disbursement of general appropriations. 

Comptroller General McCarl to the Secretary of Agriculture, August 11, 1925: 

There has been received your letter dated June 30, 1925, in refer- 
ence to the opinion and judgment of the Court of Claims dated June 

15, 1925, in the case of Herbert S. Ward v. United States, and re- 

questing decision whether payments may now be made from ap- 

plicable general appropriations for subsistence expenses incurred 
by employees of your department when absent for short periods of 

a day, between the hours of 8 a. m. and 6 p. m., from their official 

stations. The question turns on whether the employee is traveling 

on duty outside of the District of Columbia and away from his desig- 

nated post of duty within the meaning of the act of April 6, 1914, 

38 Stat. 318. 

Section 1765, Revised Statutes, provides that no officer or any 
other person in the public service, whose salary, pay, or emoluments 
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are fixed by law or regulation, shall receive any additional pay, 
extra allowance, or compensation in any form whatever unless the 
same is authorized by law. The act of March 3, 1875, 18 Stat. 452, 
provided that thereafter : 

* * * only actual travelling-expenses shall be allowed to any person hold- 
ing employment, or appointment under the United States * * * and all 
allowances for mileages and transportation in excess of the amount actually 
paid, * * * are hereby declared illegal; and no credit shall be allowed to 
any of the disbursing officers of the United States for payment or allowances 
in violation of this provision. 

It would seem to be clear, therefore, that the purpose of section 
1765, Revised Statutes, and the act of March 3, 1875, is to insure 
that no officer or employee of the United States shall receive any 
uddition to his salary or compensation, but that he shall be made 
whole to the extent of his “actual travelling-expenses ” when travel- 
ing on public business. Apropos of this matter, it was said in 
United States y. Smith, 158 U. S. 346, at page 352: 


Je 


* * * Reimbursement is only intended in cases where an expense is 
incurred in the services of the Government which would not be incurred if the 
claimant were living at his usual place of abode. 

The matter of reimbursement of travel expenditures as it ob- 
tained in the form of mileage in the military and semimilitary 
services and in the form of mileage or “actual expenses” in the 
civilian services was thoroughly investigated by President Taft’s 
Commission on Economy and Efficiency. He transmitted the report 
to the Congress with his message of April 4, 1912, recommending 
uniformity by substituting a per diem in lieu of actual expenses for 
subsistence. See House Document No. 670, 62d Congress, Ist 
session, pages 11 and 463 to 479, and particularly pages 474 to 478, 
dealing with the question of subsistence. 

As an aftermath of this report there were enacted what are in effect 
amendments to the act of March 3, 1875. The first amendment is the 
act of April 6, 1914, 38 Stat. 318, which provides that: 

On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United States shall 
be allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty, nor any sum for such expenses actually 
incurred in excess of $5 per day * * *. 

The second amendment is the act of August 1, 1914, 38 Stat. 680, 
which provides that: 

* * * the heads of executive departments and other Government estab- 
lishments are authorized to prescribe per diem rates of allowance not exceeding 
$4 in lieu of subsistence to persons engaged in field work or traveling on 
official business outside of the District of Columbia and away from their desig- 
nated posts of duty when not otherwise fixed by law * * *. 

Prior to the enactment of April 6, 1914, there was not uniformity 
in the various departments and independent establishments of the 
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Government as to the maximum of actual expenses of travel that 
could be reimbursed to the officer or employee, and prior to the en- 
actment of August 1, 1914, per diems in lieu of actual expenses of 
subsistence could be allowed to officers and employees whose salaries 
were fixed by the head of a department, but such per diems could not 
be allowed to officers or employees whcse salaries were fixed by law 
or regulation; only actual expenses of subsistence could be paid to 
the latter class of officers and employees. Section 12 of the act of 
June 10, 1922, 42 Stat. 631, substitutes “ actual expenses” for mileage 
for repeated travel in the same vicinity of officers of the military 
and semimilitary services. For the history of such substitution, see 
4 Comp. Gen. 791 to 793, inclusive. 

Mileage in the military services or per diem in the military and 
civilian services is a commutation of expenses incurred or presumed 
to have been incurred in traveling on public business. In view of 
section 1765, Revised Statutes, such commutation exists and can 
exist only by virtue of express statutes. In other words, as stated 
in United States v. Shields, 153 U. S. 88, such commutation “ allowed 
to public officers are matters of strict law, depending upon the very 
provisions of the statute. They are not open to equitable construc- 
tion by the courts nor to any discretionary action on the part of 
the oflicials.” Per diem in lieu of subsistence and actual expenses 
of subsistence require travel on public business as a condition prece- 
dent to their payment. Thus in the Shields case, supra, the district 
attorney voluntarily returned to his home over Sundays, and it was 
held that he was not entitled to mileage, there being no travel on 
public business. In Hartman v. United States, 40 Ct. Cls. 133, the 
Court of Claims held that postal railway clerks were not entitled to 
actual and necessary expenses when traveling to and fro in their 
mail cars. The court said: 





* * * The nature of the business he accepted to perform required him to 


pass to and from the termini of his route at stated times, and was an insepa- 
rable incident to the service he voluntarily undertook; and the service could 
not be performed without incurring the expenses he now seeks to charge 


against the defendants, in addition to the compensation stipulated and paid to 
mah Uf, 


» 
* * * 









* * ” 


* * 
The primary duty of postal clerks is in the moving car, and could 
be discharged only in that manner, the expense of which was covered by the 
general appropriation for that purpose * * *, 

In other words, while there was movement of the postal clerk 
there was no traveling on the business of the department within 
the meaning of the applicable law entitling to subsistence expenses, 
either actual or per diem. The case of 7'est v. United States, 27 Ct. 
Cls. 352, was one where a special census agent claimed a “ per diem 
allowance, in lieu of subsistence, of $3 per day” while performing 
his duty as such at his place of abode or in the vicinity thereof. 
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The Government contended that such per diem could only be al- 
lowed when “such special agent is traveling, or in the field on duty 
as such.” The court sustained the Government’s contention, and 
after pointing out that the Congress had commuted to $3 per day 
the actual subsistence expenses of census agents when traveling, said: 

The course of legislation shows that in all other cases public officers who are 
paid by salary or by per d.em allowances are allowed traveling expenses only 
when they are employed away from the place of their residence, including 


transportation and subs‘stence, or, in the Army and Navy, rations for the 
latter. 


We do not think that Congress intended to make an exception in favor of 
special agents of the census. 

It is clear, therefore, that to become entitled to actual expenses of 
subsistence or commutation thereof in the form and as a part of 
mileage or per diem, the officer or employee of the United States 
must be “traveling on duty outside of the District of Columbia and 
away from his designated post of duty,” and that movement in the 
vicinity of his post of duty does not constitute such traveling on 
duty as to entitle to reimbursement of the cost of subsistence. See 
3 Comp. Gen. 739; 4 id. 331; id. 466; id. 745. 

The decisions of the Court of Claims in the /Zartman and Test 
cases, supra, and the cited decisions of this office that operation at or 
in the vicinity of the post of duty during short periods within the 
reasonable working hours of a day does not constitute traveling on 
duty within the meaning of the act of April 6, 1914, are supported in 
principle by the decisions in Hairston v. State, 37 S. W. 858, and 
Adams vy. State, 78 S. W. 935, where the question was whether 
physicians who maintained offices in two or more towns and who 
practiced their profession from each of said offices “ were traveling 
from place to place in the practice of their profession” within the 
meaning of the applicable statute, and it was held that they were not 
so traveling. The court said in the Hairston case that— 

As we understand this term, “travelling from place to place,” it refers to 
those parties enumerated in the statute who go from place to place traveling 
over the State, pursuing their occupation, calling, or profession in that man- 
ner. We would not be understood as holding that a person may not have an 
office or place of residence in which he pursues his occupation at some par- 
ticular point in the State and not be amenable to the law as a traveler—that is, 
one going from place to place, pursuing his vocation in an itinerant method. 
The case before us is not within that category. Here the physician or 
specialist had two places of business. Part of his time he spent at one and 
the other part of his time at the other place. This does not carry with it the 
idea of itineracy, or traveling from place to place, as we understand the mean- 
ing of this term, within the purview of the law * * *. 

A Government employee who is required to and does make short 
daily trips of a few hours’ duration between the hours of 8 a. m. and 
6 p. m. from his post of duty ordinarily does not have his domestic 
arrangements disturbed thereby, and such trips do not constitute 
traveling on duty away from his designated post of duty. The 
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memorandum opinion of the Court of Claims in the Ward case, 
which appears contrary to its prior opinions in the Hartman and 
Test cases, can not be accepted by this oflice as establishing a con- 
trary rule for the disbursement of general appropriations. See 3 
Comp. Gen. 479, 485, and decisions there cited. 

Accordingly, your question is answered in the negative. 












(A-4925) 








CONTRACTS—INCREASE IN RATES—RENTAL OF ACCOUNTING 
MACHINERY 























Upon the production and submission of new and material evidence showing 
that the owner of certain accounting machinery, rented to the Government 
under a proposal and acceptance agreement, complied with the terms and 
conditions of the agreement by giving 30 days’ notice in accordance there- 
with of his desire to terminate same and to increase the rental rates there- 
for, payment of the increased rentals from the expiration of the 30 days’ 
notice may be made. 4 Comp. Gen. 339, modified. 


Decision by Comptroller General McCarl, August 12, 1925: 
The Powers Accounting Machine Corporation, under date of June 
18, 1925, transmitted to this office certain additional evidence in con- 
nection with its request, in view of the evidence, that further con- 
sideration be given to its claim for the sum of $416.20 withheld in 
settlement No. 066057-T of February 20, 1925, in accordance with 
decision of February 6, 1925, wherein decision of October 1, 1924, 
4 Comp. Gen. 339, was reconsidered and modified, to cover increased 
rentals for accounting machines being used by the Bureau of Internal 
Revenue during the period from January 10 to January 30, 1921, 
inclusive. 
In letter of April 22, 1925, denying reconsideration on the evidence 
then submitted, it was said: 


The only information of record indicative of the probability of the receipt 
by the Internal Revenue Bureau of the alleged letter of December 9, 1920, is 
a notation on the first voucher, on which increased rentals for the equipment 
in use in the Internal Revenue Bureau were paid from January 10, 1921, indi- 
cating the authority for the increased rate as letter 1/10/21, Wm. M. Williams, 
who was at that time Commissioner of Internal Revenue, but said letter has 
not been produced. This office is not warranted in accepting anything but the 
best evidence obtainable on which to base a reconsideration of the decision of 
February 6, 1925, for the purpose of allowing additional credit for payments of 
increased rental prior to the date previously authorized, and that evidence is 
the original of the alleged letter referred to. The letter may have been mailed 
to the Commissioner of Internal Revenue, but the fact that another letter of 
the same import was shortly thereafter transmitted to the Commissioner of 
Internal Revenue is an indication that such may not have been the case, and 
until such time as it can be shown that the said letter of December 9, 1920, 
was actually received by the Bureau of Internal Revenue no further action in 
the matter will be taken by this office. * * *, 














The evidence now submitted consists of a photostat copy of an 
original letter dated December 10, 1920, from the Washington 
office of the company to the company’s general office in New York 
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City, advising that a new proposal with increased rental rates of 
machines already installed had been submitted on that date to the 
chief clerk of the Bureau of Internal Revenue, in the absence of the 
commissioner, and a photostat copy of an original letter to the com- 
pany dated January 10, 1921, signed by William M. Williams, then 
Commissioner of Internal Revenue, acknowledging receipt of the 
company’s letter of December 9, 1920, in regard to rental charges 
and cost of cards for Powers accounting machines, and stating: 

The bureau hereby agrees to the increase in rental charges on machines, 
and notes that in future the price to be paid for cards will be the price pre- 
vailing at the time the order is placed. 

The new evidence thus submitted, when taken in connection with 
the carbon copy of letter of December 9, 1920, previously submitted 
and referred to in letter of April 22, 1925, shows that notice of a 
desire to terminate the agreement then in effect in accordance with 
the terms and conditions of the proposal of January 19, 1920, and 
acceptance thereof under date of February 16, 1920, was actually 
conveyed to the Bureau of Internal Revenue under date of Decem- 
ber 9, 1920, which was acceded to by the Commissioner of Internal 
Revenue under date of January 10, 1921. This evidence will be ac- 
cepted as showing that the company complied with the conditions 
of the existing agreement by giving 30 days’ notice of the termina- 


tion thereof on December 9, 1920, which expired on January 9, 1921, 
and being such notice as was required to be given, payment of in- 
creased rental from and after January 10, 1921, was properly made. 

Upon reconsideration, in view of the new and material evidence 
now submitted, there is certified as being due claimant company the 
sum of $416.20, for which settlement will issue in due course. 


(A-9919) 
PROPERTY, PRIVATE—DAMAGED BY AIRCRAFT 


There is no authority of law to pay a claim for damages to private property 
eaused by an airplane which was piloted by an officer of the National 
Guard in connection with a National Guard training camp not under the 
supervision of officers of the Regular Army. 


Decision by Comptroller General McCarl, August 12, 1925: 

Application was received June 2, 1925, for a review of settlement 
067049, dated May 13, 1925, whereby was disallowed the claim of 
Lewis Hall, Niantic, Conn., for $400 as payment for damages to his 
property claimed to have resulted from an operation of the Army. 

The record shows that on July 18, 1924, during the regular 15- 
day encampment of the One hundred and eighteenth Observation 
Squadron, Connecticut National Guard, a Government aircraft 
issued to the Connecticut National Guard on regular requisition and 
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piloted by First Lieut. A. R. Rasmussen, One hundred and eighteenth 
Squadron, Connecticut National Guard, in attempting to take off, 
to avoid a soldier on the field crashed into the house owned by 
Lewis Hall, of Niantic, Conn., damaging the roof, chimney, and 
ceilings of said house. 

A board of officers convened by Gen. Morris B. Payne, command- 
ing the Connecticut National Guard, found that the accident had 
occurred as set forth in the preceding paragraph; that the flight 
was a regularly ordered flight in connection with the military ma- 
neuvers being carried out at the time; that Lieutenant Rasmussen 
was on temporary active duty; that the accident was unavoidable 
and not due to the fault or negligence of any officer or agent of the 
United States or any other person; and that the sum of $400 would 
place the property in its original condition. 

The act of June 7, 1924, 43 Stat. 477, 483, making appropriations 
for the War Department for the fiscal year 1925, provides: 

For payment of claims of not to exceed $500 in amount for damages to 
and loss of private property incident to the training, practice, operation, or 
maintenance of the Army that have accrued, or may hereafter accrue, from 
time to time, $25,000; Provided, That settlement of such claims shall be 
made by the General Accounting Office, upon tle approval and recommenda- 
tion of the Secretary of War, where the amount of damages has been ascer- 
tained by the War Department, and payment thereof will be accepted by the 
owners of the property in full satisfaction of such damages. 

The proceedings of the board of National Guard officers convened 
to consider this case were forwarded by the Adjutant General of 
Connecticut to the Chief of the Militia Bureau, War Department, 
who returned them by first indorsement of October 2, 1924, reading 
as follows: 
From the inclosed papers it appears that the damage to the house owned 
by Mr. Lewis Hall, Niantic, Conn., occurred as the result of an airplane crash 
during a regularly ordered drill. If this be true, there is no authority under 
existing law for the payment of claim for damages as the result of such 
crash from Federal funds. 

After various minor questions of fact had been settled the papers 
were forwarded to the Chief of Finance for consideration as a claim 
under the statutory provision hereinbefore quoted. The Chief of 
Finance returned them to the Chief of the Militia Bureau by 12th 
indersement dated March 30, 1925, as follows: 

1. Since it appears that this damage was occasioned by activities of the 
Connecticut National Guard, the claim is a matter for settlement between 
that State and Mr. Hall. 

The Chief of the Militia Bureau returned the papers to the Chief 
of Finance, through The Adjutant General of the Army, by 13th 
indorsement of April 11, 1925, as follows: 


1. This bureau does not concur in the conclusion of the Chief of Finance as 
stated in the 12th indorsement. 
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2. In view of a decision of the Comptroller General, dated August 4, 1924 
(4 Comp. Gen. 145), it appears that this claim, ff properly established, would 
be payable from Federal funds under the provisions of AR 35-7040 or AR 
35-7060. 

3. The board was appointed under the provisions of a War Department 
order [G. O. No. 37, W. D., 1920] which has been rescinded. The proceedings 
are defective in that they do not include a transcript of the evidence on which 
the findings are based. The award includes an item of $27.00 for “ recom- 
pense” which is not understood by this bureau. 

4. In view of the difference of opinion existing between the Chief of Finance 
and this bureau, it is recommended that before the board is reconvened or a 
new board appointed that there be a determination by the Secretary of War 
as to whether the instant case is of a class which comes within the purview 
of AR 35-7040 or AR 35-7060. 

It may be stated here that AR 35-7040 relates to claims for loss 
or damage incident to the training, practice, operation, or mainte- 
nance of the Army, and that AR 35-7060 relates to claims for dam- 
ages to persons and private property resulting from the operation 
of aircraft of the Army. 

By 15th indorsement, dated April 25, 1925, the Chief of Finance 
returned the papers to The Adjutant General. Said 15th indorse- 
ment is in part as follows: 

1. The decision of the Comptroller General referred to in the 13th indorse- 
ment has reference to a claim caused by the firing of large-caliber guns by 
National Guard troops at a Regular Army fort and under the supervision 
of Regular Army officers. A different situation exists in the present case, 
however. The airplane which caused the damage was merely loaned by the 
Regular Army to the Connecticut National Guard for use in the military 
maneuvers of that organization. The flight was not under the supervision of 
Regular Army officers; neither had the commanding officer of the post from 
which the aircraft was loaned any authority over the flight unit. In other 
words, the Regular Army was not in any way connected with the incident 
except by the loan of its plane. 

2. This office adheres to the position taken in the 12th indorsement, and is 


of the opinion that the claim does not come within the purview of AR 35-7040 
or AR 35-7060. 


* * * * = * * 

The indorsement last quoted was approved by the Assistant Sec- 
retary of War under date of May 1, 1925, which in effect consti- 
tutes the administrative disapproval of the claim by the Secretary 
of War. 

Since the appropriation for payment of claims for damages to pri- 
vate property incident to the training, practice, operation, or mainte- 
nance of the Army requires the approval and recommendation of the 
Secretary of War, it is clear that the claim herein stated can not be 
allowed or paid under said appropriation. See 4 Comp. Gen. 146. 

The act of June 7, 1924, 43 Stat. 492, making appropriation for 
the Air Service of the Army for the fiscal year 1925, provides: 

* * * not more than $4,000 may be expended for settlement of claims (not 
exceeding $250 exch) for damages to persons and private property resulting 
from the operation of aircraft at home and abroad when each claim is substan- 
tiated by a survey report of a board of officers appointed by the commanding 


officer of the nearest aviation post and approved by the Chief of Air Service 
and the Secretary of War * * *, 


11273°—26——9 
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Since this claim exceeds $250, has not been substantiated by a 
survey report of a board of officers appointed by the commanding 
ollicer of the nearest aviation post, and has not been approved by the 
Chief of Air Service and the Secretary of War, it is not payable 
from the appropriation for the Air Service. 

Federal appropriations made for the National Guard are not 
available for the payment of this claim, since the use of said appro- 
priations is limited to the purposes specified in the various acts 
authorizing appropriations for the National Guard, or those set 
forth in the appropriations themselves, and there is no provision in 
any of the acts referred to for payment of claims for damages 
arising from accidents of the character herein considered. See 4 
Comp. Gen. 145. 

Since there is no authority of law whereby payment of the claim 
herein considered may be allowed, the settlement must be and is 
sustained. 


(A-10411) 
APPROPRIATIONS—CONSTRUCTION OF PUBLIC BUILDINGS 


Where authority is granted for the acquisition of a site and the construction 
of a public building for use of a post office and a land office, and it subse- 
quently develops that quarters for the land office will not be required, there 
is no authority to use any portion of the moneys appropriated for the con- 
struction of a building for post office uses alone. 


Comptroller General McCarl to the Secretary of the Treasury, August 

13, 1925: 

I have your letter of July 8, 1925 (SA-L), requesting decision 
whether the provision in section 4 of the act of March 4, 1913, 37 
Stat. 873, 876, authorizing the purchase of a site and erection thereon 
of a public building at Chamberlain, S. Dak., for a post office and land 
office, will permit the construction of a building for post-office pur- 
poses only, in view of the fact that the Secretary of the Interior 
now advises that no quarters will be required in said building by 
the General Land Office. 

Section 4 of the act of March 4, 1913, 37 Stat. 873, 876, authorized 
and directed the Secretary of the Treasury to contract for the acqui- 
sition, by purchase or otherwise, of a, site and to contract for the 
erection and completion thereon of a suitable building for the use 
and accommodation of the United States post office and other gov- 
ernmental offices in certain cities, among which is: 


United States post office and land office at Chamberlain, South Dakota, 
$60,000. 
The act of July 29, 1914, 38 Stat. 559, appropriated for “ Chamber- 


lain, South Dakota, post office and land office: For site and com- 
niencement, $3,500.” 
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The act of July 1, 1916, 39 Stat. 262, appropriated for “ Chamber- 
lain, South Dakota, post office: For site and commencement, $2,000.” 

The act of June 12, 1917, 40 Stat. 105, appropriated for “ Chamber- 
lain, South Dakota, post office: For continuation, $10,000.” 

The act of July 19, 1919, 41 Stat. 163, appropriated for “ Chamber- 
lain, South Dakota, post office: For completion, $44,500.” 

The original authorization for the acquisition of a site and the 
erection of a public building at Chamberlain, S. Dak., provides that 
such building shall be for the use and accommodation of the post office 
and land office, and the act of July 29, 1914, making an appropriation 
of $3,500 for a site and commencement of the building expressly in- 
cludes quarters for the land office. However, in the act of July 1. 
1916, making a supplemental appropriation of $2,000 for the pur- 
chase of a site and commencement of construction, no reference is 
made to quarters for the land office. Neither is the land office men- 
tioned in the subsequent acts of June 12, 1917, appropriating $10,000 
for the continuation of such construction, and the act of July 19, 
1919, appropriating $44,500 for the completion of the building. 

The circumstances controlling the discontinuance of the words 
“land office ” in the act of July 1, 1916, making supplemental appro- 
priation for the acquisition of a site and commencement of opera- 
tions, and the subsequent acts appropriating money for the continua- 
tion and completion of the building do not appear, but in view of the 
specific language used in the authorization act of March 4, 1913, and 
the act of July 29, 1914, making appropriation for the acquisition of 
a site and commencement, it is clear that it was the original intention 
of the Congress to provide accommodations for both a post office and 
a land office. Accordingly it is to be assumed that the term “ post 
office ” as used in the last three appropriations was intended to relate 
to the building for a post office and land office in accordance with the 
authorization and was not intended to authorize the use of the ap- 
propriation for a building for a post office only. 

The appropriations made were based on facts submitted at the 
time indicating the need for quarters for a land office as well as a 
post office, and the amounts appropriated must have relation thereto 
and not for a post office only. The respective appropriations show 
that they were made beginning in 1914 for site and commencement, 
in 1917 for continuation, and in 1919 for completion, notwithstanding 
which, according to the facts reported, the site was only recently 
acquired and preliminary sketches are now only being made for the 
building, so that no construction work has either been commenced, 
continued, or is at a completion stage, with reference to which condi- 
tions the respective appropriations were made. It appearing that 
conditions have now so changed as not to require quarters for a land 
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office, the construction of a building to provide for a land office is 
not authorized, and there is no authority for the use of any portion 
of the unobligated appropriations in question for the construction of 
a building for use as a post office only. 22 Comp. Dec. 323; 4 Comp. 
Gen. 179. 

You are advised, therefore, that in the absence of further legisla- 
tion in the matter the expenditure of the unobligated balance of the 
appropriation in question is not authorized. 


(A-10695) 


TRAVELING EXPENSES—USE OF OWN AUTOMOBILE 





























An employee of the Government, accompanied by his wife while traveling on 
official business, may be reimbursed only for one-half the cost of gasoline 
and oil consumed in his privately owned automobile. 


Comptroller General McCarl to C. E. Molster, disbursing clerk, Department 

of Commerce, August 13, 1925: 

There has been received your letter of July 30, 1925, forwarding 
with request for decision whether payment thereon is authorized, a 
voucher in favor of Charles C. Eckliff, of the Steamboat Inspection 
Service, for $2.11, being one-half the cost of gasoline and oil con- 
sumed in his privately owned automobile when used on official 
travel, accompanied by his wife. It appears that one-half of the 
cost of gasoline and oil has already been paid, but that in order to 
secure an advance decision thereon the remaining one-half of the 
cost was vouchered separately. 

The employee urges that he is entitled to the full amount, as no 
additional expense was incurred to the Government by the fact that 
his wife was riding with him. The same argument could be used 
with equal force against the claim; i. e., the cost of transporting 
his wife was not increased by the fact that the husband accompanied 
her. 

The act of March 3, 1875, 18 Stat. 452, provides that “ only actual 
traveling expenses shall be allowed to any person holding employ- 
ment or appointment under the United States.” The question 
therefore is the amount of actual expenses incurred; and the rule is 
well established that when an employee in a travel status uses a 
room, Pullman berth, or other accommodations jointly with an- 
other he has incurred an actual expense of only one-half of the value 
of such accommodation. 21 Comp. Dec. 291, 599, 622. This rule is 
equally applicable to the use of an automobile on official travel. 
What it would have cost if the employee had traveled alone is not 
for consideration. 

Payment of the voucher submitted is not authorized. 
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(A-9080) 


ACCOUNTING—REFUND OF HEAD TAX-—BUREAU OF 
IMMIGRATION 


Head taxes collected by transportation companies as a part of passage money 
from immigrants seeking admission to this country, and in turn deposited 
by the transportation companies with the Government authorities at the 
port in the United States pending determination of the right of the alien 
to enter, should be covered into the Treasury to the credit of Miscella- 
neous Receipts only if and when the alien is regularly admitted, and if 
the alien fails of admission, to the credit of the Special Fund Account, 
after six months from the time the amount is deposited with the Govern- 
ment authorities at the port. Refund of the head tax to immigrants who 
fail of admission should be made from the Special Fund Account in the 
Treasury and not from the appropriation “ Regulating immigration.” 


Decision by Comptroller General McCarl, August 14, 1925: 

There is for consideration and decision by this office the question 
whether head taxes collected from immigrants who fail to be ad- 
mitted to this country upon arrival at the port in the United States 
should be refunded from the Special Fund Account in the Treasury 
authorized to be established by decision of this office dated March 12, 
1924, 3 Comp. Gen. 612, or from the appropriation “ Regulating 
immigration.” 

The specific claim presented is that of Pasquale Host, covering re- 
fund of $8 paid by him to the transportation company that brought 
him to the United States. Said amount was thus collected from 
him to pay the head tax in the event he should be admitted, and was 
in turn deposited by the transportation company, together with an 
amount sufficient to cover return passage, with the Government 
authorities at the Philadelphia port. Host arrived at the port 
September 2, 1923, but was not allowed to enter and was thereafter 
deported. The amount of the head tax remained in a special deposit 
account of the Government authorities at the port until August 29, 
1924, when it was deposited in the Special Fund Account in the 
Treasury authorized to be established as above indicated. 

Thereafter the claim was presented to the Commissioner General 
of the Bureau of Immigration, Department of Labor, who for- 
warded it to this office for direct settlement: and contended that the 
amount collected by the transportation company to cover the head 
tax in the present case should not be classed as a tax within the 
meaning of section 2 of the act of February 5, 1917, 39 Stat. 875, 
in view of the fact that the claimant was later denied admission 
to the United States, and that the refund should be made from 
moneys deposited in the Special Fund Account rather than from 
the appropriation for “ Regulating immigration, 1925,” 43 Stat. 240. 

Section 2 of the act of February 5, 1917, 39 Stat. 875, under the 
provisions of which the head tax was levied, provides: 


That there shall be levied, collected, and paid a tax of $8 for every alien, 
including alien seamen regularly admitted as provided in this Act, entering 
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the United States * * *. The said tax shall be paid to the collector of 
customs of the port or customs district to which said alien shall come, or, 
if there be no collector at such port or district, then to the collector nearest 
thereto, by the master, agent, owner, or consignee of the vessel, transportation 
line, or other conveyance or vehicle bringing such alien to the United States, 
or by the alien himself if he does not come by a vessel, transporation line, 
or other conveyance or vehicle or when collection from the master, agent 
owner, or consignee of the vessel, transportation line, or other conveyance 
or vehicle bringing such alien to the United States is impracticable * * * 


The act of May 28, 1924, 43 Stat. 240, making appropriation for 
the Department of Labor for the fiscal year 1925, under the title 
“Bureau of Immigration” provides: 

Regulating immigration; For enforcement of the laws regulating immi- 
gration of aliens into the United States, including * * * refunding of head 
tax * * * upon presentation of evidence showing conclusively that col- 
lection was made through error of Government officers * * *. 

The administrative procedure appears to have been to hold the 
entire amount of the transportation company’s deposit, including 
both the amount to cover head tax and the return passage money, in 
a special deposit account pending determination as to whether the 
alien will be admitted or deported; that if admitted the head tax is 
deposited as a miscellaneous receipt; and that if not admitted the 
entire amount, including the amount of the head tax, if not refunded 
within the six months’ period during which held in the special deposit 
account, is deposited in the Special Fund Account in the Treasury, 
subject to the alien’s claim for refund. 

The act of February 15, 1917, supra, expressly provides that the 
head tax of $8 is payable for aliens “ regularly admitted as provided 
in this Act.” The deposit made in advance by the alien to the trans- 
portation company and in turn by the transportation company to the 
authorities at the port to cover the amount of the head tax in case 
the alien is admitted is a tentative payment, and is not required to be 
covered in as a miscellaneous receipt. 3 Comp. Gen. 491. There are 
some cases in which the aliens regularly admitted are not subject to 
the head tax, and it is when such taxes are collected in those cases 
and covered in as required by law that the refund thereof is to be 
made under the appropriation “ Regulating immigration” specifi- 
cally made available therefor. 

In the instant case the amount to cover the head tax, along with 
the amount to cover return transportation, was deposited and covered 
into the special fund, which was proper in view of the fact that the 
alien was not admitted, and the refund was not made within the 
six months’ period during which it was held in the special deposit 
account. 3 Comp. Gen. 612. 

The administrative procedure in this case appears to have been 
authorized and the refund of the $8 due Pasquale Host should be 
made from the Special Fund Account, and not under the appropria- 
tion “ Regulating immigration.” 


DECISIONS OF THE COMPTROLLER GENERAL 
(A-8379) 


RENTAL AND SUBSISTENCE ALLOWANCE—DEPENDENT MOTHER 
OF NAVAL OFFICER 


The mother of an officer of the Navy, while residing with her husband, a 
civilian employee of the Government at a salary of $1,440 per annum, and 
in receipt of $50 per month income from a bond which the husband owns, 
is not in fact dependent upon her officer son for her chief support within 
the meaning of the act of June 10, 1922, authorizing payment of rental 
and subsistence allowance for a dependent mother. 


Comptroller General McCarl to the Secretary of the Navy, August 15, 1925: 

There was received February 9, 1925, your second indorsement, 
dated February 6, 1925, transmitting to this office an application 
dated January 23, 1925, from Philip A. Haas, lieutenant (junior 
grade), (S. C.), United States Navy, for review of settlement cer- 
tificate No. M—4089-N, dated December 8, 1923, wherein credit was 
disallowed in his disbursing account for $230.20 paid to William 
Beall Gwin, lieutenant (junior grade), United States Navy, as in- 
creased rental allowance for a dependent mother for the period Jan- 
uary, 1, 1923, to March 31, 1923, and increased subsistence allowance 
for the period January 4, 1923, to March 31, 1923. 

It appears from an examination of Lieutenant Gwin’s pay account 
that the amount disallowed was entered as a debit item during the 
period January 1, 1924, to May 15, 1924, and that sufficient pay has 
been earned and suffered to accumulate to more than offset that 
debit entry. 

Though an application for the review of an item disallowed in a 
disbursing account presented by the disbursing oflicer concerned 
more than one year after the date of the disallowance and many 
months after the sum disallowed has been recovered from the payee 
raises no question upon which a disbursing officer is entitled to a 
decision from this office, since it appears in this case that by settle- 
ment dated April 4, 1924, a charge was raised against Lieutenant 
(Junior Grade) Gwin for allowances obtained by him on behalf of 
his mother for the period January 14, 1921, to June 22, 1923, and 
that he filed a claim March 11, 1925, for increased subsistence al- 
lowance on her behalf for the period since January 3, 1924, it seems 
appropriate at this time to review the information that has been 
obtained relating to the dependency of the officer’s mother upon him 
since January 14, 1921, and to determine the merits of the claim. 

The officer’s letter presenting his claim for additional subsistence 
allowance since January 3, 1924, is as follows: 

It will be noticed on inclosure (A) that the disbursing officer has refused to 


credit me with subsistence allowance for dependent mother from January 1, 
1924, until the present time. 
This action of the disbursing officer is the result of the disallowal by the 


General Accounting Office of my claim for dependent mother while my father 
was receiving an income. 
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As you will see by the doctor's certificate, accompanying this letter as inclo 
sure (C), my father has become an invalid and is unable to work. Since he 
has had to stop work neither he or my mother have any income outside of the 
one hundred twenty five (125) dollars which I contribute monthly. 

In view of the foregoing facts, I firmly believe that my claim is a just and 
honest one, and I therefore request that the General Accounting Office author 
ize the disbursing officer to credit me with subsistence allowance for dependent 
from January 1, 1924. continuously as long as my mother is dependent upon me 

Lieutenant (Junior Grade) Gwin recently made a personal call at 
this office and stated in explicit terms that neither his father nor his 
mother has any income save that which he contributes to them, and 
further stated that though his father was once employed in the civil 
branch of the Government he had resigned from such employment 
because of poor health and was receiving no retirement annuity be- 
cause he had not served a sufficient length of time to be entitled to 
the benefits of the civil service retirement act. 

Affidavits have been filed that were executed by the mother, Mrs. 
Winifred C. Gwin, December 26, 1922, March 12, 1923, September 
24, 1923, and February 7, 1925, respectively. From these affidavits 
it appears the mother was 61 years of age in 1921, and resided with 
and supervised the home of her husband, Harry A. Gwin (68 years 
of age in 1921), in the Roland Apartments at Washington, D. C.: 
her only property consists of tangible personal property valued at 
$200, and it is averred in her affidavit of December 26, 1922, that 
since April 1, 1921, she received income of $50 per month from a 
bond owned by her husband; in affidavit executed September 24, 
1923, she averred neither she nor her husband owned property of 
any character save the $200 worth of tangible personalty. 

In her affidavit of December 26, 1922, the mother further avers 
her income from April 1, 1921, to June 30, 1922, was $125 per month, 
of which her officer son contributed $75 and $50 was derived from 
the bond owned by her husband; in affidavit of March 12, 1923, she 
avers her income was $1,600 for the period January 1, 1921, to Janu- 
ary 1, 1922, and $1,600 for the period January 1, 1922, to January 1, 
1923, of which her son gave $900 for each year; in affidavit of Sep- 
tember 24, 1923, she avers her only income since January {, 1921, 
consisted of the officer’s contributions of $900 per annum, $75 per 
month; and in affidavit of February 7, 1925, she avers her only in- 
come for the year (presumably fiscal year ended June 30, 1924) 
1923-24 consisted of $900 contributed by the officer, and her only 
income for the year 1924-25 consisted of $1,500 contributed by the 
officer. 

In affidavits of March 12, 1923, and September 24, 1923, she avers 
her husband’s income from “ business” was $120 per month, but in 
affidavit of March 7, 1925, she avers her husband had no income dur- 
ing the preceding 15 months. 
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The mother avers in affidavit of March 12, 1923, that no income- 
tax return was filed either by herself or husband in 1922, when their 
combined disclosed income, aside from $900 contributed by the officer 
son, was $2,140, but in affidavit of February 7, 1925, where she avers 
the only income of herself and husband for the previous 15 months 
was $1,500 contributed by the officer son, the mother states an income- 
tax return was filed for the previous year. 

It has been ascertained that the father of Lieutenant (Junior 
Grade) Gwin was a chief deliveryman in the G. P. O. at $1,440 per 
annum until March 31, 1924. On June 3, 1925, the following report 
was received from the Commissioner of Pensions: 

Mr. R. L. GouzE, 
Solicitor, General Accounting Office, Washington, D. C. 


Dear Sir: In response to your letter dated May 28, 1925, having reference to 
Mr. Harry A. Gwin, a former employee of the Government Printing Office, now 
a resident of the Roland Apartments, Washington, D. C., I have to advise you 
that the records of the retirement division indicate that he was retired from 
the service at the close of business March 31, 1924, and granted an annuity by 
claim No. R-13703 under the provisions of the civil service retirement act 
approved May 22, 1920, at the rate of $720 per annum, effective April 1, 1924, 
by certificate issued April 30, 1924. The records further show that Mr. Gwin 
has been mailed a check at the address of record to the amount of $60 regu- 
larly each month since his retirement. 

Respectfully, 


(Signed) Wi per S. METCALF, 
Commissioner. 


It is obvious that the statements submitted by the officer and his 
mother in reference to the senior Gwin’s income since January 1, 
1924, are incorrect; the mother’s averments in reference to her own 
income for the period since January 1, 1921, are in irreconcilable 
conflict, and it is a remarkable fact that the $50 per month increase 
in the officer’s contribution beginning in 1924 is the exact equivalent 
of the income previously derived by the mother from a bond owned 
by her husband, which bond is no longer listed among the assets of 
either parent. 

Upon the evidence thus developed it must be held that Lieutenant 
(Junior Grade) Gwin has failed to establish that he maintained a 
place of abode for his mother from January 14, 1921, to June 30, 
1922, or that she has been in fact dependent upon him for chief 
support at any time, and the charge which has been raised in his 
personal account and the settlements wherein disallowances have 
been made in disbursing accounts because of dependency allowances 
paid to him are accordingly sustained. 
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(A-10026) 





SUBSISTENCE--PER DIEM IN LIEU OF AND ACTUAL 
BASIS 


EXPENSE 





The act of May 10, 1916, 39 Stat. 87, authorizing $4 and $3 per diem rates in 
lieu of subsistence to certain classes of employees of the Internal Revenue 
Service, supersedes as to those classes the act of August 1, 1914, 38 Stat. 
GSO, but does not prohibit reimbursement for subsistence expenses incurred 
in an authorized travel status on an actual expense basis not in excess of 
$5 per day under the act of April 6, 1914, 38 Stat. 318. 


Comptroller General McCarl to the Secretary of the Treasury, August 15, 

1925: 

Consideration has been given to your letter of June 9, 1925, re- 
questing decision of the question whether your department may 
properly allow the employees authorized by the appropriation “ Col- 
lecting the internal revenue, 1925,” when engaged on official travel. 
not to exceed $5 per day actual and necessary expenses of subsistence, 
or $4 per diem in lieu thereof, in accordance with the provisions of 
the acts of April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 
680, notwithstanding the provisions of the act of May 10, 1916, 39 
Stat. 87, which provides as follows: 

Hereafter the Commissioner of Internal Revenue shall determine and desig- 
nate the posts of duty of all employees of the Internal Revenue Service engaged 
in field work or traveling on official business outside of the District of Colum- 
bia, and when ordered from their designated posts of duty all internal revenue 
agents appointed under Section thirty-one hundred and _ fifty-two, Revised 
Statutes, as amended, and cotton-futures attorneys, may be granted per diem 


in liet' of subsistence not exceeding $4, and, when ordered from their designated 
posts of duty, income-tax agents and inspectors, special gaugers, and special 


employees may be granted a per diem in lieu of subsistence not exceeding $3. 
the per diem in lieu of subsistence to be fixed by the Commissioner of Internal 
Revenue, subject to the approval of the Secretary of the Treasury. 

You state that it is not believed that the act of May 10, 1916, 
should be applied to present-day conditions, although its provisions 
have not been repealed. 

The provision in the act of May 10, 1916, having been enacted sub- 
sequent to the act of August 1, 1914, supra, superseded said act so 
far as the classes of employees named in the 1916 provision are 
concerned, and said provision not having been repealed by any sub- 
sequent statute, either expressly or by the enactment of legislation 
inconsistent therewith, it is still in full force and effect. Neither 
the great increase in the number of employees of the classes named 
in the provision nor changes in the scope of the duties to be per- 
formed by them would be authority for disregarding its provisions 
or holding it not applicable to present conditions. It must be held. 
therefore, that so far as employees of the classes named in the pro- 
vision in question are concerned they may not be paid per diem 
allowances in excess of those authorized by said provision. 
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It is noted, however, that the provision in the act of May 10, 1916, 
dloes not prescribe a per diem in all cases nor make the payment of 
a per diem in lieu of actual expenses of subsistence mandatory, but 
merely provides that per diem allowances not exceeding the maxima 
therein, “may be granted.” Bouvier’s Law Dictionary, in defining 
the word may, states that— 


* * Bo 


In interpreting statutes the word may should be construed as 
equivalent to shall or must in cases where the sense of the entire enactment 
requires it * * * or where it is necessary in order to carry out the inten- 
tion of the legislature * * * or where it is necessary for the preservation 
ov enforcement of the rights and interests of the public or third persons 
» © * pat not for the purpose of creating or determining the character of 
rights * * *,. Where there is nothing in the connection of the language 
or in the sense and policy of the provision to require an unusual interpretation, 
its use is merely permissive and discretionary * * *. 


The act of August 1, 1914, provided that the heads of executive 
departments and other Government establishments “are authorized 
to prescribe ” per diem rates of subsistence. It could not be seriously 
contended that the permission or authority to prescribe per diem 
rates thus granted repealed the authority in the act of April 6, 
1914, supra, to allow actual expenses of subsistence not in excess of 
$5 per day. While not stated in the same words. the phrases “are 
authorized to prescribe” and “may be granted” as used in the act 
of 1914 and the act of 1916, respectively, are practically identical 
meaning: i. e., they give permission to designated officials to allow 
per diems in lieu of the actual expenses of subsistence otherwise 
authorized by law, but do not repeal or supersede the authority in the 
act of April 6, 1914, to allow actual expenses not in excess of $5 per 
day. Therefore, if a per diem is not granted administratively in 
accordance with the act of May 10, 1916, to the employees of the 
classes therein mentioned, they may be reimbursed for actual expenses 
of subsistence not in excess of $5 per day in accordance with the 
provisions of the act of April 6, 1914, when in an authorized travel 
status. 

What has been said above is upon the assumption that there are 
still employees in the Internal Revenue Service who are performing 
substantially the same duties as those performed by “income-tax 
agents and inspectors, special gaugers, and special employees” at 
the time the above act of May 10, 1916, was approved, the nature of 
the duties, rather than any arbitrary designation of the employee 
or the appropriation from which paid, being the determining factor. 
The provision relating to cotton-futures attorneys ceased to be oper- 
ative as a result of the repeal of the cotton-futures act by the act 
of August 11, 1916, 39 Stat. 482, no appropriation for this class of em- 
ployees having been made since the fiseal year 1919. Asthe per diem 
rates authorized by the act of May 10, 1916, to internal-revenue 
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agents appointed under section 3152, Revised Statutes, are the same 
as those provided in the act of August 1, 1914, the question whether 
such agents are appointed under that section of the Revised Statutes 
or under some subsequent authority is not for consideration in the 
present case. Whether any particular employee or group of em- 
ployees now in the service must be regarded as belonging to one of 
the classes mentioned in the provision in the act of May 10, 1916, 
is not for decision upon this general submission, but if any doubt 
exists in a particular case the matter should be submitted for decision 
with a statement of the duties performed and the authority under 
which appointed, together with a comparative statement of the duties 
of the various classes named in the act of May 10. 1916, supra. 
It is believed, however, that what has been said above will remove 
the necessity for decisions on individual cases. 

In view of the representations made in your submission, pay- 
ments of per diems at rates in excess of those permitted by the act 
of May 10, 1916, but not in excess of $4 per day, if otherwise proper, 
will not be questioned where the payments were made by disbursing 
officers prior to August 1, 1925. 


(A-10203) 


APPROPRIATIONS, FISCAL YEAR—INDEMNITIES FOR DESTRUC- 
TION OF DISEASED ANIMALS 





The date on which infected animals reacting to the tuberculin test are 
slaughtered is the date upon which the current fiscal year appropriation 
at the time becomes obligated, regardless of the date of the agreement 
of cooperation with the owner and the date the indemnity is determined 
by the Secretary of Agriculture in accordance with law. Decisions or 
practices to the contrary will not be followed hereafter, but payments 
made prior to September 1, 1925, in accordance with the practice here- 
tofore existing will not be disturbed if otherwise legal and proper. 


Decision by Comptroller General McCarl, August 17, 1925: 

There is for consideration before this office the question as to 
what appropriation is properly chargeable with payments made 
as indemnity for animals slaughtered as reacting to the tuberculin 
test, and more specifically whether the appropriation for the fiscal 
year in which the agreement with the owner was made should be 
charged or that of the fiscal year in which the animals were slaughtered 
and the amount of indemnity found due by the Secretary of Agri- 
culture in accordance with law. 

It was held by a former Comptroller of the Treasury, in a letter 
to the Secretary of Agriculture dated April 8, 1921, that— 





* * * The auditor is authorized to make such adjustments where it 
appears the proper fiscal year was not charged, and for this purpose the agree- 
ments made with the owners may be considered as creating an obligation 
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under the appropriation for the fiscal year in which the agreements were 
made, so that the indemnities provided for by the agreements may be charged 
against said appropriation. 

It now appears from a careful examination of a form of the 
agreement of cooperation that there is no provision made therein 
for the payment of indemnity, and that the only provision rela- 
tive to the slaughtering of the cattle provides that the owner, in 
consideration of receiving assistance from the United States and 
the State, agrees as follows: 

I will cause all animals which show physical evidence of tuberculosis to 
be promptly slaughtered under the U. S. meat-inspection regulations, and 
will cause the carcasses of said animals to be disposed of according to 


the meat-inspection regulations of the U. S. Bureau of Animal Industry and 
State laws, based upon the lesions of post-mortem inspection. 


The annual appropriations from which the indemnities are payable 
as appear in the act of February 10, 1925, 43 Stat. 827, and annual 
appropriation acts prior thereto provide as follows: 


For investigating the disease of tuberculosis of animals for its control and 
eradication, for the tuberculin testing of animals, and for researches concern- 
ing the cause of the disease, its modes of spread, and methods of treatment 
and prevention, including demonstrations, the formation of organizations, and 
such other means as may be necessary, either independently or in cooperation 
with farmers’ associations, State, Territory, or county authorities * * * 
Provided, however, That in carrying out the purpose of this appropriation, if 
in the opinion of the Secretary of Agriculture it shall be necessary to destroy 
tuberculous animals and to compensate owners for loss thereof, he may, in 
his discretion, and in accordance with such rules and regulations as he may 
prescribe, expend in the city of Washington or elsewhere out of the moneys 
of this appropriation, such sums as he shall determine to be necessary, within 
the limitations above provided, for the reimbursement of owners of animals 
so destroyed, in cooperation with such States, Territories, counties, or munici- 
palities, as shall by law or by suitable action in keeping with its authority 
in the matter, and by rules and regulations adopted and enforced in pursuance 
thereof, provide inspection of tuberculous animals and for compensation to 
owners of animals so destroyed, but no part of the money hereby appropriated 
shall be used in compensating owners of such animals except in cooperation 
with and supplementary to payments to be made by State, Territory, county, 
or municipality where condemnation of such animals shall take place, nor 
shall any payment be made hereunder as compensation for or on account 
of any such animal destroyed if at the time of inspection or test of such 
animal, or at the time of condemnation thereof, it shall belong to or be 
upon the premises of any person, firm, or corporation, to which it has been 
sold, shipped, or delivered for the purpose of being slaughtered: Provided 
further, That out of the money hereby appropriated no payment as com- 
pensation for any tuberculous animal destroyed shall exceed one-third of the 
difference between the appraised value of such animal and the value of the 
salvage thereof; that no payment hereunder shall exceed the amount paid or 
to be paid by the State, Territory, county, and municipality, where the animal 
shall be condemned; and that in no case shall any payment hereunder be 
more than $25 for any grade animal or more than $50 for any purebred animal, 
and no payment shall be made unless the owner has complied with all law- 
ful quarantine regulations; 


It will be noted from the language used therein that the appro- 
priation for indemnities could not become obligated merely by the 
agreement or consent of the owner to submit the herd to the tests, ete. 
As to the circumstances and conditions necessary to authorize pay- 
ment of the indemnities, see 4 Comp. Gen. 685. 
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The agreement of cooperation entered into by the owner provides 


merely in general terms that, in consideration of receiving assistance 
from the United States and the State, he agrees to do certain things 
for the purpose of obtaining a “tuberculosis free accredited herd 
certificate,” and does not even purport to obligate the Governm: ‘1 
for the payment of indemnities which, as set forth in the decision 
hereinbefore cited, are in the nature of gratuities payable in the 
discretion of the Secretary subject to the statutory limitations and 
restrictions. 

Accordingly, it must be held that the appropriation current on the 
date of slaughtering of the infected cattle is the appropriation 
properly chargeable with the indemnities found payable, regardless 
of the dates of the agreements, and any decision or practice to the 
contrary will not be followed hereafter. Payments made by dis- 
bursing officers of the Department of Agriculture prior to September 
1, 1925, in accord:nce with the practice heretofore existing will not be 
disturbed if otherwise legal and proper, but with respect to pay- 
ments made on and after said date credit will be allowed only under 
the proper appropriation as herein indicated. 


( A—10230) 
ARMY PAY—SPECIALIST RATING 


Under the provisions of the act of June 4, 1920, 41 Stat. 761, and regulations 
promulgated thereunder, specialist pay of enlisted men of the Army is cou 
ditioned upon and payable only when the enlisted man has received a 
rating as provided by law and regulation, and such rating is effective for 
pay purposes until the enlisted man is disrated by operation of law or in 
the manner prescribed by regulations. Specialist’s pay may not be paid 
to an enlisted man carried as a specialist in excess of the number author 
ized for his company, from the date his successor was so rated, the uppoint- 
meut of his successor automatically terminating his rating. 


Comptroller General McCarl to Capt. F. B. Lees, United States Army, 
August 17, 1925: 


I have your letter of June 18, 1925, requesting decision whether the 
payment of specialist pay to Pvt. James E. Shuler, 6065100, Com- 
pany C, Twenty-ninth Engineers, is authorized under the conditions 
hereinafter stated. 

It is stated that this enlisted man, while serving as private, first 
class, specialist, fifth class, deserted the service at Fort Humphreys, 
Va., October 18, 1923, and was apprehended and turned over to mili- 
tary control June 5, 1924. He was tried by special court-martial, 
convicted of desertion, and sentenced to be reduced to the grade of 
private and to be confined at hard labor for a period of six months 
and to forfeit $14 per month for a like period. The sentence was 
approved July 19, 1924. He was disrated as specialist, fifth class, 
November 17, 1924, and as specialist pay was not forfeited by the 
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court-martial sentence, the question for determination is whether 
payment of such pay may be made to this man from the date of 
apprehension to the date that he was administratively disrated 
specialist. 

Section 4b of the act of June 4, 1920, 41 Stat. 761, provides: 

Under such regulations as the Secretary of War may prescribe, enlisted men 
of the sixth and seventh grades may be rated as specialists, and receive extra 
pay therefor per month, as follows: First class, $25; second ciass, $20; third 
class, $15; fourth class, $12; fifth class, $8; sixth class, $8, Of the total author- 
ized number of enlisted men in the sixth and seventh grades, those rated as 
specialists of the first class shall not exceed 0.7 per centum; of the second 
class, 1.4 per centum; of the third class, 1.9 per centum; of the fourth class, 
t.7 per centum; of the fifth class, 5 per centum; of the sixth class, 15.2 per 


centum. All laws and parts of laws providing for extra duty pay for enlisted 
men are repealed, to take effect July 1,1920 * * *. 


The rates of pay for the various grades and specialists ratings 
were changed by section 9 of the act of June 10, 1922, 42 Stat. 629, 
but the conditions for appointment or rating as specialists as fixed by 
the above-cited act were not changed thereby. 2 Comp. Gen. 115. 

The various classes of duty for which specialist pay is authorized 
are prescribed by Army Regulations 615-10, dated December 13, 
1923, and section 1, paragraphs 4 and 5 thereof provide for the rat- 
ing of the individuals thereto, and paragraph 6 prescribes the time 
when such ratings become effective, as follows: 

A rating becomes effective upon the date on which the specialist enters upon 


the corresponding duty after receipt at the station of the soldier of notice that 
the rating has been made. 


Sections 2-7 and 8 of such regulations provide for disrating, as 
follows: 


7. How and when effected.—A rating may be terminated by- 

a, Expiration of enlistment.—A rating will lapse and become void by reason 
of expiration of term of enlistment, except when reenlistment is effected in the 
company or detachment from which discharged on the day following discharge 

b. A court-martial.—A court-martial may terminate a rating in accordance 
with the Articles of War, within the prescribed maximum limits of punish- 
ments. 

c. Commanding officers.—Commanding officers competent to rate and those 
superior thereto may disrate because of— 

(1) Reduction of allotment.—Disrating in this case is mandatory. 

(2) Misconduct: absence under the 107th article of war.—Disrating will be 
effected when in the interest of the service, irrespective of disciplinary action 
taken. 

(3) In the interest of efficiency.—It will be an established policy to disrate 
any specialist who can be replaced to the advantage of the Governmeut 

(4) Absence with authority, sickness.—Specialists absent with authority or 
sick in line of duty will nevertheless be disrated when such action is necessary 
in the interest of the Government. 

(5) Being sent to or from foreign service.—As prescribed in AR 615-210. 

(6) Transfer.—A specialist, whatever his class, will be disrited by his imme- 
diate commanding officer upon transfer out of the company or detachment to 
which the rating is allotted, except when the authority for transfer specifically 
provides otherwise. 

8. When effective-—A rating will terminate 

a. When by sentence of court-martial.—On the date upon which the sentence 
becomes effective. 

b. In other cases. —On the last day upon which duty is performed * * *, 
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Under the above-cited act not to exceed 28.9 per centum, dis- 
tributed to the various classes as therein indicated, of the enlisted 
men of the sixth and seventh grades may be rated as specialists and 
receive additional pay therefor, and with a view to controlling the 
matter the War Department has allocated to the various organiza- 
tions and units the number of specialists of the various grades per- 
mitted therein. Such pay as a specialist is conditioned upon re- 
ceipt by the enlisted man of the rating, which is effected by admin- 
istrative action in the manner prescribed by the regulations. In 
the instant case the soldier was not formally disrated until Novem- 
ber 17, 1924. However, it appears he was carried as a specialist, 
fifth class, in excess of the number of specialists authorized for his 
company, and the appointment of his successor automatically termi- 
nated his rating, and specialist pay for him would be authorized 
only until the date of the rating of his successor. 
J) payment of the voucher is not authorized. 


(A-10351) 


CL/ IMS, DRAWBACK—JUDGMENTS OF THE COURT OF CLAIMS 





Am: unts found due by judgments of the Court of Claims on account of allow- 
ances or drawbacks claimed under section 3386, Revised Statutes, as 
amended, are not payable from any current appropriation made by Con- 
gress based on yearly estimates for the Internal Revenue Service, but are 

for certification to Congress for an appropriation as a private claim against 

the Government. 


Comptroller General McCarl to the Secretary of the Treasury, August 17, 
1925: 
I have your letter of June 30, 1925, requesting decision as to 

whether judgments rendered by the Court of Claims for amounts 

fow id due under section 3386, Revised Statutes, as amended by the 
act of March 1, 1879, 20 Stat. 347, as allowance or drawback of 
taxs paid on tobacco, snuff, and cigars which have been exported 
may be paid from the current appropriations under the Bureau of 

Internal Revenue, or whether the amount thereof should be certified 

to Congress for an appropriation. 

Section 1089, Revised Statutes, provides as follows: 

In all cases of final judgments by the Court of Claims, or, on appeal, by the 
Supreme Court, where the same are affirmed in favor of the claimant, the sum 
due thereby shall be paid out of any general appropriation made by law for 
the payment and satisfaction of private claims, on presentation to the Secre- 
tary of the Treasury of a copy of said judgment, certified by the clerk of the 


Court of Claims, and signed by the chief justice, or, in his absence, by the pre- 
siding judge of said court. F 


Section 14 of the act of March 3, 1863, 12 Stat. 768, from which 
act the above section appears to have been taken, provides: 
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That no money shall be paid out of the treasury for any claim passed upon 
by the court of claims till after an appropriation therefor shall be estimated 
for by the Secretary of the Treasury. 


In the act of September 30, 1890, 26 Stat. 537, it was further pro- 
vided as follows: 


That hereafter it shall be the duty of the Secretary of the Treasury to cer- 
tify to Congress for appropriation only such judgments of the Court of Claims 
as are not appealed, or such appealed cases as shall have been decided by the 
Supreme Court to be due and payable * * *. 


Section 3386, Revised Statutes, as amended by the act of March 1, 
1879, provided in part as follows: 


There shall be an allowance of drawback on tobacco, snuff, and cigars on 
which the tax has been paid by suitable stamps affixed thereto before removal 
from the place of manufacture, when the same are exported, equal in amount 
to the value of the stamps found to have been so affixed; the evidence that 
the stamps were so affixed, and the amount of tax so paid, and of the subse- 
quent exportation of the said tobacco, snuff, and cigars, to be ascertained 
under such regulations as shall be prescribed by the Commissioner of Internal 
Revenue, and approved by the Secretary of the Treasury. Any sums found 
to be due under the provisions of this section shall be paid by the warrant of 
the Secretary of the Treasury on the Treasurer of the United States, out of 
any money arising from internal duties not otherwise appropriated: * * *. 


It may be stated as a general rule that all judgments, whether ren- 
dered by a United States court or by the Court of Claims, are to be 
certified to Congress for an appropriation before payment thereof 
is made, unless there is some specific provision in the appropriation 


sought to be charged indicating a clear intent that such appropria- 
tion should cover such judgment or judgments in question. An in- 
stance of this kind applicable to the Internal Revenue Service is 
section 3220, as amended, which was reenacted by the revenue act of 
1924, 43 Stat. 342, providing that— 


The Commissioner of Internal Revenue, subject to regulations prescribed by 
the Secretary of the Treasury, is authorized to remit, refund, and pay back all 
.axes erroneously or illegally assessed or collected, all penalties collected with- 
out authority, and all taxes that appear to be unjustly assessed or excessive in 
amou.it, or in any manner wrongfully collected; also to repay to any collector 
or deputy collector the full amount of such sums of money as may be recovered 
against him in any court, for any internal revenue taxes collected by him, with 
the cost and expenses of suit; also all damages and costs recovered against any 
assessor, assistant assessor, collector, deputy collector, agent, or inspector, in 
any suit brought against him by reason of anything done in the due perform- 
ance of his official duty, and shall make report to Congress at the beginning of 
each regular session of Congress of all transactions under this section. 


Judgments recovered under the first two clauses of this section are 
held to be payable from current appropriations made by Congress, 
but not those under the third division or clause, said judgments of 
the third class being for certification to Congress upon the theory 
that they are not judgments for the recovery of taxes. 2 Comp. Gen. 
501, 821. 

The type of judgment involved in the present submission does not 
involve taxes “erroneously or illegally assessed or collected” as con- 

11273°—26——_10 








124 DECISIONS OF THE COMPTROLLER GENERAL 








templated by the above-quoted section, and is not properly for con- 
sideration thereunder, the taxes here having been properly collected 
and covered into the Treasury and the point involved being one of 
refunding of the tax upon the happening of a contingency. 

The provisions of section 3386, Revised Statutes, supra, authorized 
allowance of drawback on certain goods which have been exported. 
the amount of such drawback to be ascertained under such regula- 
tions as shall be prescribed by the Commissioner of Internal Revenue 
and approved by the Secretary of the Treasury. There is no pro- 
vision made therein for the payment of any amount found due under 
this section by judgment of the Court of Claims. The clause * any 
amount found due ” must be construed as applying to amounts found 
due under the provisions of said section by the Commissioner of In- 
ternal Revenue, the language used therein evidently not contemplat- 
ing the payment of judgments rendered by the Court of Claims 
from current appropriations made for the Internal Revenue Service. 

The phrase “appropriation made by law for the payment and sat- 
isfaction of private claims” as used in section 1089, Revised Statutes, 
supra, must be construed to mean an appropriation for claims which 
the executive departments have rejected or over which they have no 
jurisdiction, such appropriation being for debts which were not to be 
paid out of specific appropriations. Sweeney v. United States, 5 Ct. 
Cls. 285, 290. 

Answering your question specifically, you are accordingly advised 
that judgments rendered by the Court of Claims on account of 
allowances or drawbacks claimed under section 3386, Revised Stat- 
utes, as amended, are not payable from any current appropriation 
made by Congress based on yearly estimates for the Internal Revenue 
Service, such judgments being for individual certification to Con- 
gress for an appropriation as a private claim against the Govern- 
ment. 


(A-10090) 


ADVERTISING, ACCEPTANCE OF OTHER THAN THE LOWEST BID— 
OFFICERS AND EMPLOYEES, LIMITATION OF AUTHORITY 


A contracting officer of the Government is without authority to obligate the 
Government, in the absence of any lawful reason, to pay other than the 
price stipulated in the lowest bid, and where a higher bid has been accepted 
without such lawful reason therefor settlement of the claim will be made 
on the basis of the lowest bid price. 

The distinction between the liability of individuals and the Government with 

respect to their agents is that the former are liable to the extent of the 

power they have apparently given their agents, while the Government is 
liable only to the extent of the power it has actually given its agents by 
law, and the anauthorized acts of such agents can not estop the Govern- 
ment from asserting their invalidity. 
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Decision by Comptroller Generai McCarl, August 18, 1925: 

‘The J. B. Osgood Coffee Co. requested, June 6, 1925, review of 
settlement No. 079943, dated May 11, 1925, disallowing $95 of its 
claim for $185 for coffee furnished the United States Veterans’ Hos- 
pital No. 99, Excelsior Springs, Mo., during the months of February 
and March, 1925. 

It appears that the officer in charge of the United States Veterans’ 
Hospital No. 99 advertised for bids on a quantity of food supplies. 
Claimant submitted a bid at 37 cents per pound on 500 pounds of 
coffee. The bid was accepted. Claimant’s bid was not the lowest of 
the bids submitted, being 19 cents per pound more than that of the 
Iten Biscuit Co., the lowest bidder. Claimant made delivery of 
the coffee and submitted invoices to the Veterans’ Bureau for pay- 
ment. Settlement was made on the basis of the lowest bid, or 18 
cents per pound for the 500 pounds delivered. Claimant refused to 
accept settlement on this basis and returned check in the sum of $20 
to this office, and claims payment at the rate of 37 cents per pound. 

With reference to the acceptance of other than the lowest bid the 
officer in charge states: 

This contract recommended for acceptance for the items marked “a” on 
the attached schedule of supplies. The item of coffee is recommended for 
acceptance at the price of 0.37 offered by the J. B. Osgood Coffee Co., rather 
than at the price of 0.18 offered by the Iten Biscuit Co., for the following 
reasons: The coffee offered by the J. B. Osgood Coffee Co. has been used for 
some time at this station, and has been satisfactory; the Iten Biscuit Co. 
did not send a sample of the coffee they intended to furnish, and therefore, 
due to the high price for coffee prevailing in this locality, it was concluded that 
a coffee at the low price would not be satisfactory. 

The circumstances related by the contracting officer constitute no 
reasonable basis for his assumption that the coffee proposed to be 
furnished by the lowest bidder would not comply with the speci- 
fications of the advertisement, and it is to be assumed that any coffee 
complying with such specifications would meet the needs of the Gov- 
ernment. Therefore it must be held that the contracting officer was 
without authority to obligate the Government to pay other than the 
price stipulated in the lowest bid. 

There is a well-recognized distinction between individuals and the 
Government with respect to its agents; the former are liable to the 
extent of the power they have apparently given their agents, while the 
Government is liable only to the extent of the power it has actually 
given its agents. In other words, the Government’s agents or oilicers 
have only limited power and certain prescribed discretion, and 
persons dealing with such agents or officers must under all cireum- 
stances see for themselves that such authority is not exceeded. The 
unauthorized acts of such agents can not estop the Government from 
asserting their invalidity. 

Upon review the settlement is sustained. 
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Check No. 137449, in the sum of $90, is returned herewith in full 
settlement of all claims arising by reason of the transaction. 






































(A-10363) 


LEASES—DAMAGES TO PRIVATE PROPERTY LEASED TO THE 
UNITED STATES 





Where land is leased to the United States for hospital purposes and there 
is no covenant in the lease agreement for the payment of damages, or 
to restore the land to the condition it was in at the time the Government 
took possession, there is no legal obligation on the United States, at the 
termination of the lease agreement, to pay for any alleged damages to the 
land in the absence of evidence showing that such damages resulted from 
causes other than a reasonable use of the land for the purposes for which 

it was leased. 






Decision by Comptroller General McCarl, August 18, 1925: 
Bethlehem Orphan and Half Orphan Asylum applied June 4, 
1925, for review of settlement No. 031422, dated June 7, 1924, dis- 
allowing its claim for alleged damages to certain land at Fox Hills, 
Staten Island, N. Y., occupied by the Government for hospital 
purposes, estimated and itemized by the claimant as follows: 


Item 1. Filling in excavation, ditches, regrading._..._._.___._._____-__ $2, 012. 50 
Item 2. Removing débris, concrete, plaster, tar paper, lumber, etc_._. 1, 725. 00 
Item 3. Removal of cinder roads, paths, ete__.___.__-_________-_-__-_ 2, 070. 00 
Item 4. Destruction of 19 full-grown trees, oak, elm, cherry, cut 
I 1, 900. 00 
Item 5. Replacing top soil, 500 yards @ $2.30 per cubic yard —___-- 1, 150. 00 


Item 6. Cost necessary resurvey and placing of monuments removed 
by Government 





The land was acquired by the Government at a yearly rental 
of $1 under a lease agreement entered into December 10, 1917, 
between the claimant as lessor and Col. J. L. Knowlton, Quarter- 
master Corps, United States Army, for and in behalf of the United 
States as lessee, reciting that the property is designated on the tax 
map of the Borough of Richmond, city of New York, as ward 4, 
volume 2, plot 6, lot 1, and stipulating (article 1) that the prop- 
erty was to be used for the purpose of constructing “a clearing 
hospital thereon ”; that (article 3) all buildings and other improve- 
ments fixed to or erected or placed in or upon the said premises 
by the lessee should be and remain the exclusive property of the 
United States, provided the same, unless otherwise disposed of, 
should be removed by the lessee within 30 days after the premises 
were vacated under the lease; and (article 9) that the lease, with 
all its convenants and agreements, might be renewed yearly so as“ 
to give the lessee continuous possession of the premises until June 
30, 1922, but no renewal to include more than one fiscal year. 
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The land thus acquired comprised, with other lands acquired 
under lease agreements, what was known as the Fox Hills Hospital 
project. 

Pursuant to the provisions of the act of March 3, 1919, 40 Stat. 
1302, these lands thus acquired, with the general hospital, were 
transferred from the War Department to the Treasury Department 
for use by the United States Public Health Service for hospital or 
sanatoria purposes. By virture of Executive order of April 29, 
1922, the property came under the supervision, management, and 
control of the United States Veterans’ Bureau on May 1, 1922. The 
control, however, of the property for hospital purposes ceased prior 
to the last-mentioned date, and on May 26 and 27 the buildings and 
improvements were sold at public auction, the published terms of 
sale providing, in part: 

7. All buildings, structures, improvements, fixtures, utilities, and other simi- 
lar property sold, unless purchased by the owners of the land upon which lo- 
cated, shall be removed from the premises by the purchasers thereof before 
July 30th, 1922. Purchasers shall wreck, dismantle, and remove the property 
purchased and shall conduct their salvage operations in a careful and work- 
manlike manner, with due and proper regard to the property and operations 
of other purchasers and in such manner as not to interfere with the operations 
of such other purchasers or with the control and occupation by the Govern- 
ment of any buildings, structures, improvements, or other property not in- 
cluded in this sale. Purchasers shall also be required to thoroughly clean and 
clear up the ground area covered by their purchase, and with the exception of 
concrete and masonry, shall remove all foundations, piers, posts, and floors, 
and shall fill in and level off the excavations resulting from such removals. 
All débris and rubbish resulting from such operations shall be disposed of to 
the satisfaction of the representative of the U. S. Veterans Bureau and the 
commanding officer. 

The sale was conducted by Charles S. Gerth, doing business under 
the name of Gerth Realty Experts, New York City, under a con- 
tract by which he undertook to see that the terms of sale, substan- 
tially as hereinbefore quoted, were complied with and by which he 
assumed the obligation in the event of any failure upon the part of 
any purchaser or purchasers. 

The Director of the United States Veterans’ Bureau reported 
October 7, 1924, that under date of August 23, 1922, Gerth advised 
the bureau that the situation at Fox Hills had been checked over 
carefully and it was found that the purchasers of buildings not 
removed within the time limit set by the terms of sale had made 
arrangements with the owners of the particular property upon 
which the buildings stood to pay them a fixed rental for the privi- 
lege of leaving them there until such time as they might be wrecked. 
The director further reported that the bureau confirmed this state- 
ment and that the files of the bureau indicated that Mr. Gerth had 
fully complied with the terms of the agreement in all particulars. 

The basis of the claim for damages is much the same as was con- 
sidered in decision of December 6, 1924, A-3259, upon the claim of 
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owners of other leased lands included in the Fox Hills Hospital 
project, and what was stated therein is applicable also in the 
instant case. 

The original lease agreement under which the United States ac- 
quired the land contemplated that the hospital buildings and other 
lunprovements would be erected thereon. There was no covenant to 
restore the land to the condition it was in at the time the United 
States took possession under the lease agreement. Only such build- 
ings or improvements were constructed on or changes made in the 
land as were contemplated by the parties or as reasonably could be 
expected as incident to the use of the land for the purpose for which 
leased. ‘The only provision in the lease relative to removal of im- 
provements is in connection with the reservation of property therein 
to the Government; that is to say, the removal of said improvements 
within 30 days after the lands were vacated under the lease was 
made a condition of the Government’s right to retain the property 
therein. While any failure to reserve within the specified time with- 
out obtaining an extension from the owner might have justified the 
lessor in asserting title to said improvements and in refusing to per- 
mit their removal, if proper action to that end had been taken, such 
failure could not, under the terms of the lease or otherwise, obligate 
the Government to pay damages. There is no provision in the lease 
which could be construed to impose upon the Government the duty 
or obligation of compensating the lessor for the damages alleged to 
have been sustained in this case. The alleged damages to the land 
are only such as might be presumed to result from its reasonable use 
for the purpose for which leased. 

In view of the facts hereinbefore stated and the law applicable 
thereto, it must be held that there is no legal obligation on the United 
States to pay the damages claimed. 

Accordingly, upon review the disallowance must be and is sus- 
tained. 


(A-9259) 
SUBSISTENCE—FRACTIONAL DAYS 


An employee of the Government who is absent from his official station on 
official business for short periods of a day not falling entirely between the 
hours of 8 a. m. and 6 p. m. under conditions creating a presumption of 
the necessity for disrupting the ordinary arrangements for subsistence is 
in a travel status and is entitled to reimbursement for such expense actu- 
ally incurred within the statutory limit. 


Decision by Comptroller General McCarl, August 19, 1925: 
There was received April 15, 1925, the request of Manley F. Little- 
field, Steamboat Inspection Service, Department of Commerce, for a 
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review of settlement No. 070586, dated March 24, 1925. by which 
was disallowed $7.25 of his claim of $8.45 representing expenses in- 
curred while performing official duties as steamboat inspector while 
on short trips away from his official station during October and 
November, 1924. 

The question raised is whether while on such short trips the claim- 
ant was in a travel status entitling him to reimbursement for sub- 
sistence. 

There appear to be no prescribed regulations with respect to actual 
expenses for subsistence incurred during periods of travel involving 
only fractions of a day that are made specially applicable to inspec- 
tors in the Steamboat Inspection Service. 

The facts in connection with the trips in the instant case appear as 
follows: 

Claimant was stationed at Portland, Me., it appearing that his 
duties required him to travel occasionally on official business in the 
territory adjacent thereto. 

On October 9, 1924, claimant left Portland, Me., for Rockland, 
Me., at 7.05 a. m. and returned to Portland at 10 p. m. the same day. 

On October 14, 24, and November 24, 1924, he left Portland, at 
7.05 a. m. for Rockland, returning to Portland at 5.35 p. m. each 
day. On October 20 he left at 7.30 a. m. and returned at 4.30 p. m. 
It is noted that in each instance the departure was before 8 a. m. 

The rule established in recent decisions of this office relative to the 
payment of subsistence expenses rests upon the basis of whether 
there actually existed such a travel status as authorized payment by 
the Government of subsistence expenses either on the basis of a per 
diem or reimbursement of actual expenses. 

It has been held that where an employee of the Government is only 
absent on short trips into the territory adjacent to his official head- 
quarters between the hours of 8 a. m. and 6 p. m., there is merely 
an operating within the official district that does not constitute a 
travel status, and an employee operating under such conditions is 
not entitled to a per diem or reimbursement of actual expenses. 4 
Comp. Gen. 274; id. 331; id. 467. . 

It has also been held that when an employee leaves his official 
station before 8 a. m. for a short trip on official business the absence, 
though short, is not entirely between the hours of 8 a. m. and 6 p. m., 
and there is a presumption of a necessary interference with the ordi- 
nary arrangement for subsistence, thereby constituting « travel 
status, and therefore the reimbursement of such actual expense as 
may be incurred for necessary meals during such absence is author- 
ized, regardless of the fact that the only expense actually incurred 
for subsistence may be for a midday meal. 

Accordingly, upon review, $7.25 is certified due claimant. 
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(A-9624) 
PURCHASES—REGISTER OF WILLS, DISTRICT OF COLUMBIA 


The office of the register of wills, District of Columbia, is not an executive 
department or Government establishment within the purview of the 
act of June 17, 1910, 36 Stat. 531, and is not required to purchase supplies 
(ink and typewriter ribbons) for office use from contractors listed on 
the General Schedule of Supplies. 


Comptroller General McCarl to the Register of Wills, District of Columbia, 

August 19, 1925: 

There has been received your letter of May 25, 1925, requesting 
decision as to your authority to purchase ink and typewriter ribbons 
for use in your office of a different quality than those furnished by 
the contractors listed on the General Schedule of Supplies. 

Aside from the question of your right to make purchases from con- 
tractors other than those listed on the General Schedule of Supplies, 
it may be stated that if you are of the opinion that the ink and type- 
writer ribbons furnished are not in accordance with the Govern- 
ment specifications therefor they may be tested by available Govern- 
ment facilities, and if not up to Federal specifications the contractors 
may be required to supply articles which meet the specifications 
upon which their bids were made and the contracts awarded, or, 
upon failure to do so, the supplies may be purchased in the open 
market and the excess cost charged to the contractor. The matter 
of having the supplies tested, or of having a change made in the 
standard specifications, should be taken up with the Federal Specifi- 
cations Board, of which the Director of the Bureau of Standards 
ischairman. See circular No. 42 of the Bureau of the Budget under 
which the board was established. 

The primary question, however, raised in your submission appears 
to be whether the office of the register of wills is a “ Government 
establishment ” within the meaning of that term as used in section 
4 of the act of June 17, 1910, 36 Stat. 531; that is, whether you are 
required by that act to obtain supplies for your office under contracts 
made by the Secretary of the Treasury in the manner therein pro- 
vided. 

The act of February 27, 1801, 2 Stat. 107, divided the District of 
Columbia as then constituted into two counties, lying on the respec- 
tive sides of the Potomac, and provided in section 12 thereof: 

* * * That there shall be appointed in and for each of the said counties, 
a register of wills, * * * who * * * _ shall have all the powers, perform 
all the duties, and receive the like fees, as * * * registers of wills 
* * * within the state of Maryland * * *. 

The law being silent as to the appointing power, the appointment 
of the register of wills is vested in the President of the United States, 
with the advice and consent of the Senate, in accordance with Article 
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II, section 2, of the Constitution of the United States. 13 Op. Atty. 
Gen. 409. 

The act of July 14, 1892, 27 Stat. 153, contains the following 
provision : 


That the Register of Wills of the District of Columbia shall not after Decem- 
ber thirty-first, eighteen hundred and ninety-two, retain of the fees and emolu- 
ments of his office for his personal compensation, over and above his necessary 
clerk hire and the incidental expenses of his office, certified to by the Supreme 
Court of the District of Columbia, or by one of its Justices appointed by it for 
that purpose, and to be audited and allowed by the proper accounting Officers 
of the Treasury, a sum exceeding three thousand six hundred dollars a year, 
or exceeding that rate for any time less than a year; and the surplus of such 
fees and emoluments shall be paid into the Treasury to the credit of the Dis- 
trict of Columbia * * *. 


Section 120 of the Code of Law for the District of Columbia 
authorizes and directs the register of wills to act as clerk of the 
Supreme Court of the District of Columbia when sitting in probate 
term. Section 121 of the code prescribes the additional duties so 
conferred upon the register of wills and provides: 


* * * He shall make out and issue every summons, process, and order 
of the court, and in every respect act under its control and direction in refer- 
ence to matters coming within the jurisdiction of said court. * * *. That 
any expenditures incurred by him in so doing shall not be a charge upon the 
Public Treasury, but shall, together with his own compensation, at the rate 
of four thousand dollars per-annum, be paid out of the revenues of the office 
of register of wills * * *. 


Section 1111 of the code prescribes the fees to be charged by the 
register of wills in his capacity as register of wills or clerk of the 
probate court, and section 1636 of said code expressly excepts from 
the repeal provisions of the code— 


Acts or parts of acts authorizing, defining, and prescribing the organization, 
powers, duties, fees, and emoluments of the register of wills of the District 
of Columbia and his office. 

Summing up the various acts, the register of wills is appointed by 
the President of the United States; his official duties are performed 
largely under the control of the Supreme Court of the District of 
Columbia, which court must certify all expenditures made by him. 
and such expenditures are subject to audit by this office; his duties 
are not directly connected with those of the executive departments 
or establishments, but are confined solely to matters arising in con- 
nection with the District laws and local government. The fact that 
the expenditures must be certified by the Supreme Court of the 
District would indicate an intent that such expenditures are to be 
made on the same or a similar basis as expenditures of that court. In 
a decision by the former Comptroller of the Treasury, April 28, 
1917, 23 Comp. Dec. 599, it was held that the Supreme Court of the 
District of Columbia is not an executive department nor a Govern- 
ment establishment in Washington, and therefore is not within the 
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purview of the act of June 17, 1910, supra, under which the General 
Supply Schedule was established. 

In a similar question as to the right of the recorder of deeds of 
the District of Columbia to purchase from other than the contractors 
listed on the General Schedule of Supplies, it was held that as the 
recorder is an officer of the District government, his office is not an 
executive department nor a Government establishment within the 
purview of the act of June 17, 1910. A. D. 6551, March 29, 1922. 
See also 28 Op. Atty. Gen. 438. 

It must be held, therefore, that the office of the register of wills 
of the District of Columbia is not an executive department nor a 
Government establishment within the purview of the act of June 17, 
1910, and is not required by law to purchase its supplies from the 
contractors listed on the General Schedule of Supplies. However, 
it would appear to be good administration and in the interests of 
economy generally to do so when satisfactory supplies can be pro- 
cured therefrom. 

Answering specifically the question presented, you are advised 
that you have the authority to purchase ink and typewriter ribbons 
from other sources if unable to procure satisfactory kinds from 
the listed contractors. 

Where the purchase of such articles exceeds $25 (see act of March 
2, 1911, 36 Stat. 975) the requirements of section 3709, Revised Stat- 
utes, in the matter of securing competitive bids should be complied 
with. Attention is invited, also, to the provisions of section 3743, 
Revised Statutes, under which all contracts or agreements by your 
office for the procurement of supplies other than cash purchases—i. e., 
in which payment is not made simultaneously with the delivery of 
the goods—should be reduced to writing and filed in this office for 
consideration in connection with the audit of your accounts which 
this office is required by law to make. 


(A-9732) 


SUBSISTENCE, PER DIEM IN LIEU OF—AT HEADQUARTERS 


A United States trade commissioner to Brazil, whose official station was fixed 
at Rio de Janeiro, the designation to become effective after two months’ 
continuous stay, and who remained there practically two months and then 
went to Sao Paulo, where he remained indefinitely, and who has been 
allowed credit for payment of a per diem in lieu of subsistence for the 
time spent at Rio de Janeiro and two and one-half months at Sao Paulo, is 
not entitled to any further credit for per diems at Sao Paulo. 


Comptroller General McCarl to R. M. Connell, United States Trade Com. 
missioner, August 19, 1925: 


Your request was received May 14, 1925, for review of settlement 
C-25781-C, dated May 11, 1925, wherein was disallowed credit for 
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$480, being for per diems in lieu of subsistence paid to yourself at the 
rate of $4 per day for the period from January | to April 30, 1923. 

It appears that you were appointed a trade commissioner to Brazil 
in July, 1922. The agreement entered into by you July 19, 1922, 
in connection with your appointment provided that you would re- 
ceive $4 per day in lieu of subsistence while away from your desig- 
nated official station on Government business. Your official station 
while in the United States was fixed as Washington, D. C. As to 
your official station abroad, it was provided that Rio de Janeiro 
would become your official station after two months’ continuous 
stay in that city, with the further provision that the official station 
might be changed at the discretion of the bureau. 

Travel order No. 2606, dated July 17, 1922, authorized you to 
travel from Washington, D. C., to New York, Philadelphia, Boston, 
return to New York, and to points in Brazil. Under the order you 
proceeded to Brazil, arriving at Rio de Janeiro August 19, 1922, 
where you remained until October 17, 1922, when you went to 
Sao Paulo, where you have remained ever since. On April 25, 1923, 
the Bureau of Foreign and Domestic Commerce, under which you 
were serving, sent a cablegram fixing your official station at Sao 
Paulo effective May 1, 1923. 

You received credit for. per diems of $4 for the- period from 
August 19 to October 16, 1922, while at Rio de Janeiro, practically 
two months, before that place was to become your official station. 
You also received credit for per diem of $4 for the period from Octo- 
ber 17 to December 31, 1922, about two and one-half months, while at 
Sao Paulo. There is nothing in the papers before me to indicate 
that there was any intention on your part or on the part of your 
official superiors, that you should return to Rio de Janeiro or that 
your stay in Sao Paulo was only temporary. 

The fixing of an official station effective after two months’ con- 
tinuous stay in the place designated can not operate to continue an 
employee in a travel status after arrival at such station where it is 
known at the time of the assignment that said place is to be the 
permanent or regular duty station. 3 Comp. Gen. 208. Therefore 
such a provision in an appointment or travel order must be con- 
strued as limiting to the period stipulated the time during which the 
employee may be regarded as in a travel or temporary duty status at 
any one station. 

It is noted that you remained in Rio de Janeiro almost exactly 
two months and then established your headquarters at Sao Paulo, 
where you continued to draw the per diem allowance. This would 
indicate that the purpose in establishing headquarters at Sao Paulo 
instead of at Rio de Janeiro was to obtain the per diem. A per diem 
allowance in lieu of subsistence can not be granted to an employee at 
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his regular duty station as an addition to his compensation. 21 
Comp. Dee. 507; id. 641. Though the bureau formally fixed your 
official station at Sao Paulo effective May 1, 1923, the circumstances 
show that Sao Paulo was in fact the place where your official duties 
were performed from the time you went there. At most you were 
only entitled to per diem allowance for two months at that place. 
In settlements heretofore made you were allowed credit for the per 
diems paid to yourself up to December 31, 1922, which was more 
than two months after your arrival at Sao Paulo, and that action will 
not now be disturbed. It must be held, however, that you are not en- 
titled to per diem in lieu of subsistence for the period of your stay at 
Sao Paulo after December 31, 1922, and the settlement is accordingly 
sustained. 

The amount disallowed, $480, should be deposited by you without 
delay. 


(A-9822) 





PAY AND ALLOWANCES—PUBLIC HEALTH SERVICE RESERVE 
OFFICERS DETAILED TO DUTY AT THE VETERANS’ BUREAU 






























A reserve officer of the United States Public Health Service, detailed for active 
duty at the United States Veterans’ Bureau, who was relieved from active 
duty as a reserve officer at the close of business June 6, 1924, by operation 
of the act of June 7, 1924, 43 Stat. 630, and continued as a civilian em- 
ployee of the bureau by Executive order of June 7, 1924, is not entitled, 
subsequent to June 6, 1924, to pay and allowances as an officer of the 
Public Health Service Reserve on active duty. Payments made to such an 
officer for mileage and for transportation ef dependents on account of 
travel performed subsequent to June 6, 1924, may not be allowed, but the 
payment made to the carrier for transportation of the household effects of 
the officer shipped on a Government bill of lading may be allowed and a 
charge raised against the officer. 


Decision by Comptroller General McCarl, August 19, 1925: 

There are before this office for review settlements Nos. C-23404-T, 
July, 1924, and C-23468-T, August, 1924, accounts of J. L. Summers, 
disbursing clerk, Treasury Department, in which there was dis- 
allowed credit for items of $135.36 and $282.16, respectively, repre- 
senting payments made to Surg. (R.) William C. Schroeder for 
mileage for himself and reimbursement of railroad and Pullman fares 
for dependents upon his change of station from Washington, D. C., 
to Fort Lyon, Colo., under travel orders dated June 6, 1924. 

It appears that Surgeon Schroeder was a reserve officer of the 
Public Health Service detailed for duty to the Veterans’ Bureau. 
In a letter dated June 3, 1924, addressed to the Surgeon General 
of the United States Public Health Service, the Director of the 
Veterans’ Bureau requested that travel orders be issued relieving 
Doctor Schroeder from duty with the central office and directing him 
to proceed to Hospital No. 80, Fort Lyon, Colo., for duty, and under 

















DECISIONS OF THE COMPTROLLER GENERAL 135 


date of June 6, 1924, Doctor Schroeder was directed to proceed to 
Fort Lyon in compliance therewith. The travel orders directed the 
officer to use Treasury Department transportation requests for rail- 
road transportation, and stated that he would be paid mileage at the 
rate of 8 cents per mile and reimbursed for actual transportation 
expenses of the dependent members of his family. The orders also 
stated that Government bills of lading were inclosed for shipment 
of his household effects. 

The officer did not begin the travel under this order until June 12, 
1924. He traveled by automobile, taking his family with him, ar- 
riving at Fort Lyon June 22. Voucher No. 481, July, 1924, accounts, 
was presented to and paid by the disbursing officer in the amount 
of $135.36 for mileage at the rate of 8 cents per mile for 1,692 miles, 
the official distance from Washington, D. C., to Fort Lyon, Colo. 
Credit for this payment was disallowed for the reason that the 
travel having begun on June 12, 1924 (subsequent to June 6, 1924), 
after the officer had become a civilian employee of the Veterans’ 
Bureau, he was not entitled to mileage. Voucher No. 8, August, 
1924, accounts, amounting to $282.16, represents amount said to equal 
the cost of railroad and Pullman fares for the officer’s dependents 
from Washington, D. C., to Fort Lyon, Colo., and credit for the 
payment was disallowed on the ground that the status of the officer 
at the time was such that he was not entitled to transport his de- 
pendents at public expense. 

Request for review of these disallowances is based on the ground 
that the claim of the Atchison, Topeka & Santa Fe Railway Co. in 
the amount of $204.73 for freight transportation of household effects 
of Surgeon Schroeder shipped during the month of July, 1924, was 
allowed by certificate of settlement No. T-75986-T, dated March 30, 
1925, it being understood and construed by the Public Health Serv- 
ice, as stated by the Acting Surgeon General in a letter dated 
April 24, 1925, that the allowance of this claim overruled decision of 
this office, A-4783, of October 6, 1924, as reconsidered January 7, 
1925, in which it was held substantially that reserve officers of the 
United States Public Health Service detailed for duty to the Vet- 
erans’ Bureau being relieved from active duty at the close of busi- 
ness June 6, 1924, by operation of the act of June 7, 1924, 43 Stat. 
630, repealing provisions of act of August 9, 1921, 42 Stat. 148, re- 
lating to such reserve officers, and thereafter holding civilian ap- 
pointments under provision of the Executive order of June 7, 1924, 
were not entitled, subsequent to June 6, 1924, to pay and allowances 
as officers of the Public Health Service Reserve on active duty. 

Payment to the transportation company was authorized because 
the transportation was furnished upon a regular Government bill of 
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lading properly issued to the oflicer at the time he was ordered to 
perform the travel. As the Government bill of lading was not used 
until July 15, 1925, at a time when Doctor Schroeder had ceased 
to be an officer of the Public Health Service and was then an em- 
ployee of the Veterans’ Bureau, the said Government bill of lading 
was improperly used by him; but since the carrier performed the 
service in good faith, with no means of ascertaining the irregularity 
involved, payment to it for the service thus performed was legal and 
proper. However, as Doctor Schroeder was not entitled to the 
service at public expense, the cost thereof, to wit, $204.73, is hereby 
certified due from him to the United States, and collection thereof 
will be proceeded with as provided by law in such cases. 

The two disallowances made in the disbursing oflicer’s accounts 
covering the payments made to Doctor Schroeder, as hereinbefore 
discussed, must be and are sustained. 


(A-10899) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EMPLOYMENT OF 
TEMPORARY UNSKILLED LABORERS OF THE FIELD SERVICE 


Temporary unskilled laborers engaged for the necessary field work of the 
Department of Agriculture may be paid wages at local current rates 
without regard to the rates established by the classification act of 1923 
for laborers in the District of Columbia. 


Comptroller General McCarl to the Secretary of Agriculture, August 21, 
1925: 


I have your letter of August 14, 1925, as follows: 


In the prosecution of the authorized activities of this department, it is 
necessary from time to time to engage the temporary services of unskilled 
laborers in the field. This is particularly necessary at the various field stations 
where experiments and investigations in agriculture are being carried out. 

Under your decisions, 4 Comp. Gen. 625; id. 755; id. 1078, ete., it would 
appear that such services can not be engaged except at the rate of $900 per 
annum, or its equivalent, which is the minimum of Grade 2, Custodial. 

In view of the fact that the cost of labor varies greatly, not only in various 
sections of the country but at different seasons of the year in the same 
localities, the department is confronted with the problem of engaging tempo- 
rary help at a rate which at some seasons of the year, or in some localities, 
exceeds the minimum rate of Custodial-2, while at other seasons or in dif- 
ferent localities is so inadequate as to preclude the possibility of engaging 
such help as may be needed. 

It does not appear to be economy to pay more than one is required to pay 
in order to secure services. On the other hand, it is obvious that if the depart- 
ment pays a greater wage than that currently paid by other employers there wil! 
result a local demoralization of labor with its attendant evils. 

While the situation touched upon in the preceding paragraph presents a 
problem difficult to handle, it is not comparable to that which arises in locali- 
ties contiguous to the large cities and in Alaska. In such places the current 
wages of laborers range from $4 to $9 per diem, and it is manifest that the 
Government can not entice persons to work for it at $2.50 a day merely because 
it is the Government. 

In many instances the services of unskilled laborers amount to a necessity, 
and unless the department is in a position to pay current wages incalculable 
losses will of necessity be sustained. I have reference to a case where experi- 
ments have been carried on by the department over a period of years to pro- 
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duce, say, a diseuse-resistant plant. Cross-fertilization, scientific selection of 
seed year by year, and comparative notes have been carefully kept, and a 
hiatus of one year will set the work of ten at naught. This hiatus muy easily 
occur if at harvest time the Government is unable, because of its inability to 
pay the current local wage, to secure help. 

It is a comparatively simple matter to apply general wage scales like those 
provided for under the classification act to a given locality, such as the Dis- 
trict of Columbia, but to attempt to set a scale which may not be departed 
from throughout the United States presents a problem which is impossible of 
solution. 


In view of the exigencies above outlined, I have the honor to present the 
situation to you with the request that you advise me what procedure may be 
followed in order that temporary unskilled labor may be engaged at local cur- 
rent wages for the necessary field work of the department. 

The purport of the cited decisions of this office is that the appro- 
priation act of December 6, 1924, 43 Stat. 704, effective during the 
fiscal year 1925, as extended during the fiscal year 1926 by the act 
of January 22, 1925, 43 Stat. 764, require the adjustment of rates of 
compensation of field positions to correspond as far as may be practi- 
cable to the rates established by the classification act for the same or 
similar positions in the departmental service in the District of 
Columbia. 

The appropriations made by the act of December 6, 1924, supra, 
providing the funds to carry out the purposes of the statute, it is 
understood, were based on estimates submitted by the several depart- 
ments, including the Department of Agriculture, through the Bu- 
reau of the Budget, obtained by a classification of field positions 
made in accordance with Circular No. 13 of the Personnel Classifica- 
tion Board, dated November 13, 1923. While there is a question 
whether such classification of the field positions was in accordance 
with the intent of Congress, the situation created thereby must be 
the basis of the present action. 

Circular No. 13 of the Personnel Classification Board expressly 
excepted the following field positions from requirements of classifi- 
cation : 

(a) Positions the duties of which are to perform or assist in apprentice, 
helper, or journeyman work in a recognized trade or craft, when such employ- 
ees are paid at hourly or daily rates fixed in accordance with commercial or 
trade scales and practices prevailing in the locality. 

(b) Positions occupied by laborers, whether skilled or unskilled, paid at 


hourly or daily rates fixed in accordance with commercial or trade practices 
prevailing in the locality. 


(c) Positions occupied by emergency or seasonal employees hired on a tem- 
porary basis at rates fixed locally. 

It is reasonable to conclude therefore that the acts of December 6, 
1924, and January 22, 1925, supra, were enacted without reference to 
employment of temporary unskilled laborers described in your sub- 
mission, and that such persons may be employed at local current 
rates of wages for the necessary field work of the Department of 
Agriculture. The question is answered accordingly. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-6021) 
PUBLIC BUILDING CONTRACTS—LIQUIDATED DAMAGES 


Section 21 of the act of June 6, 1902, 32 Stat. 326, requires the insertion of a 
liquidated damage provision in all contracts for the construction or repair 
of public buildings under the control of the Treasury Department, but 
objection will not be made to informal contracts for minor repairs or addi- 
tions to public buildings, involving expenditures of $500 or less, which do 
not contain stipulations for the deduction of liquidated damages. 


Comptroller General McCarl to the Secretary of the Treasury, August 24, 

1925: 

There has been received your letter dated August 4, 1925, your 
file SA-L, in reference to letter of this office dated July 27, 1925, 
A-6021, inviting your attention to certain contracts for additions 
or repairs to public buildings under the control of the Treasury 
Department which do not comply with the requirements of section 
21 of the act of June 6, 1902, 32 Stat. 326, and stating that this office 
would expect all such future contracts of the Treasury Department, 
whether formal or informal, to contain a stipulation for the deduc- 
tion of liquidated damages for delay in performance. 

You state that the “ department realizes that the provisions of the 
statute are plain and unambiguous,” and that it is aware “of the fact 
that the Comptroller General can not waive the law,” but urge that 
literal observance of the terms of the act of June 6, 1902, will lead 
to such absurdity as clearly to indicate no intent on the part of Con- 
gress to require contracts for repairs, etc., of public buildings in- 
volving small sums to contain a stipulation for the deduction of 
liquidated damages. You suggest that the requirements of the 
statute would be substantially satisfied by the following procedure : 


a. To insert a clause for liquidated damages in all formal contracts for coa- 
struction or repair of public buildings or public works; 

b. To insert a provision for liquidated damages in informal contracts for 
repairs where the amount involved is between $1,000 and $2,000, or within such 
other limits approximating $1,000 as you may suggest; 

ec. To insert a clause for liquidated damages in all informal contracts in- 
volving less than limits fixed under next preceding paragraph when time is 
actually of the essence of the contract, or where there is a likelihood that delay 
would result in pecuniary damage to the Government or cause material incon- 
venience to the Government or the public; 

d. To insert a stipulation for liquidated damages in any other contracts 
where peculiar conditions suggest that such procedure should be had. 


This office appreciates the difficulties which you fear may be en- 
countered by the Treasury Department in contracting for minor 
repairs under a literal interpretation of section 21 of the act of June 
6, 1902, in view of which I feel justified in interpreting the act of 
June 6, 1902, as not applicable to informal contracts for minor re- 
pairs or additions to public buildings where the amount involved is 
repugnant to liquidated damage liabilities. Accordingly, your sug- 
gestions (a), (c), and (d) are approved, but it is believed that this 
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office would not be justified in approving suggestion (b), to permit 
a stipulation for liquidated damages to be omitted from informal 
contracts exceeding $500 in amount. 


(A-10802) 


RETIREMENT DEDUCTIONS—GOVERNMENT PRINTING OFFICE 
EMPLOYEES 


The 2% per cent retirement deduction from the pay of employees of the 
Government Printing Office, under the provisions of the act of May 22, 
1920, 41 Stat. 614, should be computed on the basic salary, pay, or com- 
pensation of the employee, but not on any payment made in lieu of leave 
earned but not taken. 


Comptroller General McCarl to the Public Printer, August 24, 1925: 

I have your letter of August 10, 1925, requesting decision whether 
a change should be made from the practice of taxing for retirement 
all payments other than those for overtime work. The specific 
question involved appears to be whether payment in lieu of leave 
earned but not taken is subject to the 214 per cent retirement de- 
duction. 

Section 8 of the act of May 22, 1920, 41 Stat. 614, provides that— 

* * * there shall be deducted and withheld from the basic salary, pay, 


or compensation of each employee to whom this Act applies a sum equal to 
2% per centum of such employee’s basic salary, pay, or compensation * * *, 


Section 2 of the act provides that— 


The term “basic salary, pay, or compensation” wherever used in this Act, 
shall be so construed as to exclude from the operation of the Act all bonuses, 
allowances, overtime pay, or salary, pay, or compensation given in addition 
to the base pay of the positions as fixed by law or regulation. 


In decision of August 20, 1920, 27 Comp. Dec. 190, the Comp- 
troller of the Treasury held that— 


Employees of the Panama Canal affected by the retirement act of May 22, 
1920, 41 Stat. 614, may be paid no more than 97% per cent of base pay for 
leave of absence or 9714 per cent of any cash commutation thereof * 

It was pointed out in that decision that the compensation was for 
the period of leave. Therefore, the payment was held to be not in 
addition to the base pay of the positions as fixed by law or regula- 
tion. In other words, the leave pay involved in that decision was 
not pay in lieu of leave but pay for the period of leave actually 
taken. 

In the case of employees of the Government Printing Office, the 
payments for leave not taken are made at the end of the leave year 
and are in lieu of the leave not taken. Such payments are in addi- 
tion to the regular pay of employees so paid. An employee who 
takes 30 days’ leave during a leave year receives only the base pay 
of his position; that is, 12 months’ pay for 11 months of work and 1 

11278*—26——11 
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month of leave. The employee who takes no leave during the leave 
year receives 13 months’ pay for 12 months of work. the extre 
month’s pay being in lieu of the leave not taken. 

The payments in lieu of leave are payments in addition to the 
regular basic pay of the positions and are, therefore, not subject to 
deduction under the act of May 22, 1920. Your question is answered 
accordingly. 


(A-10457), (A-10575 
PRIVATE PROPERTY LOST IN THE MILITARY SERVICE 


The clause in the act of March 4, 1921, 41 Stat. 1436, “giving his attention to 
the saving of human life,” is construed as having reference to the saving 
of the lives of others and not saving one’s own life, and the clause in the 
same paragraph, “engaged in authorized military duties in connection 
therewith,” is construed to mean the performance of some duty in the mili- 
tary service in connection with the cause of the loss, damage, or destruc- 
tion of private property. 

The loss by fire of the private property of an Army nurse, who awakened only 
in time to save her own life by escaping through a window, and who ren- 
dered no service in connection with the fire, is not within the circumstances 
prescribed by the act of March 4, 1921, 41 Stat. 1436, so as to entitle to re- 
imbursement for the value of the property lost. 

The loss of the private property of an officer of the Army, resulting from the 
officer bringing down his airplane on the surface of a body of water, due 
to engine failure, which necessitated the abundonment of the officer's wear- 
ing apparel to enable him to swim to safety, is not reimbursable under the 
act of March 4, 1921, 41 Stat. 1486. (Modified by 5 Comp. Gen. 291.) 


Comptroller General McCarl to Capt. Carl Halla, United States Army, 
August 25, 1925: 


I have your letters of July 6 and 16, 1925, transmitting a voucher 
in favor of Florence Sellergren, nurse, Red Oak, Iowa, for $58.95, as 
reimbursement for the value of her private property lost by fire 
which occurred April 6, 1918, in the nurse’s quarters, base hospital, 
Camp Dodge, Iowa, and a voucher in favor of Capt. Orlo H. Quinn, 
Air Service, United States Army, for $123. 22, as reimbursement for 
the value of his private property lost in the military service as the re- 
sult of an airplane crash April 10, 1924. 

The claims are asserted under the act of March 4, 1921, 41 Stat. 
1436, which provides as follows: 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Act entitled “An act to 
provide for the settlement of the claims of officers and enlisted men of the 
Army for loss of private property destroyed in the military service of the 
United States,” approved March 3, 1885, as amended by the act of July 9, 1918 
{veeeitt Statutes, page 880), be, and the same hereby is, amended to read as 
ollows : 

“Section 1. That private property belonging to officers, enlisted men, and 
members of the Nurse Corps (female) of the Army, including all prescribed 
articles of equipment and clothing which they are required by law or regu- 
lation to own and use in the performance of their duties, and horses and 
equipment required by law or regulations to be provided by mounted officers, 
which since the 5th day of April, 1917, has been or shall hereafter be lost, 





DECISIONS OF THE COMPTROLLER GENERAL 141 


damaged, or destroyed in the military service, shall be replaced, or the 
damage thereto, or its value recouped to the owner as hereinafter provided, 
when such loss, damage, or destruction has oecurred or shall hereafter occur 
without fault or negligence on the part of the owner in any of the following 
circumstances : 

“First. When such private property so lost, damaged, or destroyed was 
shipped on board an unseaworthy vessel by order of an officer authorized 
to give such order or direct such shipment. 

“Second. When it appears that such private property was so lost, damaged, 
or destroyed in consequence of its owner having given his attention to the 
saving of human life or property belonging to the United States which was 
in danger at the same time and under similar circumstances, or while, at 
the time of such loss, damage, or destruction, the claimant was engaged in 
authorized military duties in connection therewith. 

“Third: When during travel under orders such private property, including 
the regulation allowance of baggage, transferred by a cominon carr er, or 
otherwise transported by the proper agent or agency of the United States 
Government, is lost, damaged, or destroyed; but replacement, recoupment, 
or commutation in these circumstances, where the property was or shall be 
transported by a common carrier, shall be limited to the extent of such loss, 
damage, or destruction over and above the amount recoverable from said 
carrier. 

“Fourth. When such private property is destroyed or captured by the 
enemy, or is destroyed to prevent its falling into the hands of the enemy, 
or is abandoned on account of lack of transportation or by reason of military 
emergency requiring its abandonment, or is otherwise lost in the field during 
campaign. 

“Sec. 2. That except as to such property as by law or regulation is required 
to be possessed and used by officers, enlisted men, and members of the Army 
Nurse Corps (female), respectively, the liability of the’ Government under this 
Act shall be limited to damage to or loss of such sums of money or such articles 
of personal property as the Secretary of War shall decide or declare to be 
reasonable, useful, necessary, and proper for officers, enlisted men, or members 
of the Army Nurse Corps (female), respectively, as the case may be, to have in 
their possession while in quarters, or in the field, engaged in the public service 
in the line of duty. 

“Sec. 3. That the Secretary of War is authorized and directed to examine 
into, ascertain, and determine the value of such property lost, destroyed, cap- 
tured, or abandoned as specified in the foregoing paragraphs, or the amount of 
damage thereto, as the case may be; and the amount of such value or damage 
so as_ertained and determined shall be paid by disbursing officers of the Army, 
or such property lost, destroyed, captured, or abandoned, or so dimaged as to 
be unfit for service, may be replaced in kind from Government property on 
hand when the Secretary of War shall so direct. 

“Sec. 4. That the tender of replacement or of commutation or the determina- 
tion made by the Secretary of War upon a claim presented, as provided for in 
the foregoing section, shall constitute a final determination of any claim cog- 
nizable under this chapter, and such claim shall not thereafter be reopened or 
considered. 

“Sec. 5. That no claim arising under this Act shall be considered unless 
made within two years from the time that it accrued, except that when a claim 
accrues in time of war, or when war intervenes within two years after its 
accrual, such claim may be presented within two years after peace is estab- 
lished. 

“Sec. 6. That for the payment of claims arising and established under this 
Act there is hereby appropriated, out of any moneys in the Treasury not other- 
wise appropriated, the sum of $300,000. 

“Sec. 7. That so much of the Act of March 28, 1918 (Fortieth Statutes. 
pages 479, 480), as makes provision for the presentation, adjustment, and pay- 
ment of claims of officers and enlisted men for loss of private property de- 
stroyed in the military service be, and the same hereby is, repealed.” 

Approved, March 4, 1921. 


The original act of March 3, 1885, 23 Stat. 350, as extended by the 
act of March 4, 1915, 38 Stat. 1077, to cover the loss of or damage to 
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the regulation allowance of baggage of officers and enlisted men sus- 
tained in shipment under orders, was until March 28, 1918, the sole 
foundation for the settlement and payment of claims of this char- 
acter, and specifically excluded losses sustained in time of war or 
hostilities with Indians. Under that act it was the province of the 
Secretary of War to decide what articles of personal property were 
reasonable, useful, necessary, and proper for an officer or soldier 
while in quarters, engaged in the public service, in the line of duty, 
and the proper accounting officers of the Treasury were authorized 
to examine into and ascertain the value of such property and settle 
such claims. Three circumstances were therein prescribed in addi- 
tion to the provision while baggage was being transported contained 
in the act of March 4, 1915; first, where such loss or destruction was 
without fault or negligence on the part of the claimant; second, 
where the property so lost or destroyed was shipped on board an un- 
seaworthy vessel by order of an officer authorized to give such order 
or direct such shipment; and third, where the loss or destruction of 
such property was in consequence of the officer or enlisted man having 
given his attention to the saving of Government property in danger 
at the same time and under similar circumstances. The first clause 
for many years was held to be only a clause of limitation, and not an 
independent basis for a claim, 23 Comp. Dec. 627. 

The act of March 28, 1918, 40 Stat. 479, further enlarged the scope 
of the act of 1885 by providing for the settlement of all claims 
whether arising in time of peace or in time of war, and extended it 
so as to cover claims for property destroyed or captured by the 
enemy, or destroyed to prevent its falling into the hands of the 
enemy, or abandoned for reasons of military emergency requiring 
its abandonment, and provided the alternative of replacement in 
kind of the property lost, damaged, or destroyed. It conferred 
upon the Secretary of War jurisdiction to examine into, ascertain, 
and determine the value of such property lost, destroyed, captured, 
or abandoned under the circumstances described. 

The act of July 9, 1918, 40 Stat. 880, covered the whole subject 
matter of the act of March 28, 1918, and restored to the accounting 
officers the jurisdiction to examine into, ascertain, and determine 
the money value of the property and settle such claims in the same 
manner as was provided by the 1885 statute. 

The act of March 4, 1921, supra, in effect during the period of and 
covering the instant claims, vested in the Secretary of War the de- 
termination of the articles for which reimbursement may be made 
in case of loss and the value thereof and directed payment by dis- 
bursing officers. The question here for determination is whether 
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the circumstances in connection with the loss come within the pro- 
vision of the act. The boards of officers appointed for the purpose 
of inquiring into these claims and reporting the facts have determined 
and reported that the losses were sustained under the circumstances 
prescribed in the second set of conditions of section 1 of the act. 
The language used to describe the circumstances is ambiguous, and 
it is proper to refer to the prior acts, the decisions thereunder, and 
the conditions sought to be remedied, to determine its true meaning. 
The provision is a substitute for the third clause of the 1885 act, 
providing for reimbursement in cases which arose chiefly as the 
result of a catastrophe or disaster where the loss or destruction was 
in consequence of a person having neglected the saving of his own 
property and given his attention to the saving of Government prop- 
erty in danger at the same time and under similar circumstances. 
The provision is extended to one who under like circumstances is giv- 
ing “ his attention to the saving of human life,” and to those who “ at 
the time of such loss, damage, or destruction” were “engaged in 
authorized military duties in connection therewith.” 

It was held that property lost by reason of a medical officer having 
given attention to the treatment of the men of the command at the 
time of the Galveston flood, although in some cases thus saving lives, 
was not the saving of Government property so as to bring the claim 
within the 1885 act. 25 Comp. Dec. 783; 91 MS. Comp. Dec. 12. 
Obviously, in the light of these decisions the extension of the pro- 
vision to those having “given attention” to the saving of human life 
was intended to cover cases where one was giving attention to the 
saving of the lives of others, and not merely withdrawing from the 
place of danger to save one’s own life. 

Also under the 1885 act it was held where an enlisted man was 
held in military formation and thus prevented from rescuing his 
property, and in the case of officers and enlisted men assigned to 
duties in connection with and because of the disaster in which their 
property was destroyed, thus making impossible the saving of their 
private property, that these cases did not come within the clause 
of the act providing for reimbursement where the loss “was in con- 
sequence of his having given his attention to the saving of the 
property belonging to the United States which was in danger at the 
same time and under similar circumstances.” These decisions show 
the purpose to be accomplished by the provision for reimbursement 
where the loss occurred “while, at the time of such loss, damage, or 
destruction, the claimant was engaged in authorized military duties 
in connection therewith.” The grammatical antecedent of the three 
concluding words of the second clause, “in connection therewith,” is 
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“private property.” As to the last of the three circumstances of re- 
imbursable loss in this clause the law provides: 








Second. When it appears that such private property was so lost, damaged, 
or destroyed * * * while, at the time of such loss, damage, or destruction, 


the claimant was engaged in authorized military duties in connection there 
with. 














The history of the legislation on this subject and the present act 
as a whole negative a construction of the ambiguous language that 
would provide for reimbursement of a loss of private property while 
the owner was engaged in authorized military duties in connection 
with his private property. The qualifying words “in connection 
therewith ” limit the generality of the words “while * * * the 
claiment was engaged in authorized military duties.” The antece- 
dent of the qualifying words obviously is the condition or circum- 
stance under which the loss occurred. 

In view of what has been stated, the clause “engaged in author- 
ized military duties in connection therewith” as used in the statute 
is construed to mean the performance under proper authority of some 
duty in the military service in connection with the occurrence causing 
the loss, damage, or destruction of his private property. 

The facts presented show that Reserve Nurse Sellergren was in 
the military service, serving as a nurse and stationed at the base 
hospital, Camp Dodge, Iowa; that about 5 o’clock on the morning 
of April 6, 1918, fire broke out in the sleeping quarters of the nurses; 
that at the time the fire broke out she was asleep; that the fire 
spread with such rapidity that it was impossible to save any Govern- 
ment property or her private property; and that it was necessary 
for her to escape through the window to save her life. Applying 
the rule of consiruction herein stated, she was not giving her atten- 
tion to the saving of human life or Government property in danger 
at the same time and under similar circumstances. Her fleeing from 
the fire to save her own life does not bring her claim under the cir- 
cumstance of having “ given attention ” to the saving of human life, 
and there appears nothing to show that she rendered any service 
in connection with the occurrence causing the loss. You are advised 
that the circumstances in her case do not bring her claim within the 
provisions of the act of March 4, 1921, and the payment of the 
voucher in her favor is not authorized. 

The facts in the case of Captain Quinn show that in April, 1924, 
he was ordered on a cross-country airplane flight in the Canal Zone 
from France Field to Balboa and return; that on the return flight, 
April 10, 1924, he was forced to land his airplane in Gatun Lake, due 
to engine failure; that he stayed with the plane until it sank below 
the surface of the water, whereupon he was obliged to abandon it, 
together with his personal property, in order to save his life. 





























































































































Apply- 





DECISIONS OF THE COMPTROLLER GENERAL 145 


ing the rule stated, it will be seen that he was not giving his attention 
to the saving of human life or Government property in danger at the 
time and under similar circumstances. 

The purpose of the staying with the plane is not apparent. Ob- 
viously he was not trying to save the plane, and the fact that the 
loss of property consists of the wearing apparel he abandoned sug- 
gests that his staying with the plane was for the purpose of using 
it for support while disrobing to swim to safety. The proximate 
cause of the loss was the sinking of the plane, and it does not appear 
that he performed any military duties in connection with that occur- 
rence which prevented him from saving his private property. 

The payment on this voucher is not, therefore, authorized. 


(A-10140) 
NATIONAL GUARD DRILL PAY 


Sections 109 and 110 of the national defense act of June 3, 1916, 39 Stat. 209, 
aS amended, fixing the maximum number of drills to be attended by mem- 
bers of the National Guard in one year for which payment is authorized, 
refer to the calendar year, and not the fiscal year. 


Comptroller General McCarl to the Secretary of War, August 26, 1925: 
There has been received your letter of June 16, 1925, as follows: 


Section 92 of the act of June 4, 1920, as amended by the act of June 3, 1924, 
requires that units of the National Guard shall assemble for drill and instruc- 
tion not less than 48 times each year. For purposes of administration, and 
especially for purposes of control of funds for drill pay, it is advantageous to 
use the fiscal year rather than the calendur year as a basis in computing the 
number of drills during any one year. The Chief of Finance and the Budget 
officer for the War Department concur with me in the advisability of such 
a construction of the statute, and the Judge Advocate General! is of the opinion 
that by regulations made in pursuance of the statute the fiscal year rather than 
the calendar year may be made the period within which the minimum number 
of drills required by statute must be held. 

Your attention is invited to the inclosed copy of the opinion of the Judge Ad- 
vocate General upon the question. That opinion contains apposite quotations 
and citations of law and a statement of the Judge Advocate General's con- 
clusions. 

Inasmuch as the matter is one in which you may be interested, I should ap- 
preciate your advance decision in the premises. 


Section 92 of the national defense act of June 3, 1916, 39 Stat. 206, 
provided that each company, troop, battery, and detachment in the 
National Guard shall assemble for drill and instruction, including 
indoor target practice, “not less than forty-eight times each year.” 

This section was amended by the act of June 3, 1924, 43 Stat. 364, 
but no change was made thereby in regard to the minimum number 
of assemblies for drill and instruction required each year. No com- 
pensation for the National Guard is provided therein and it is ad- 
dressed primarily to the administrative authorities, 
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The provisions in regard to compensation for the National Guard 
are found in sections 109 and 110 of the said national defense act 
as amended, and it is assumed that your question relates to whether 
the word year as therein used refers to the calendar or fiscal year. 

Said section 109, 39 Stat. 209, prescribes maximum annual rates 
of pay for National Guard officers. 


Said section 110, 39 Stat. 209, provides pay for National Guard 
enlisted men as follows: 


Each enlisted man on the active list belonging to an organization of the 
National Guard of a State, Territory, or the District of Columbia, partici- 
pating in the apportionment of the annual appropriation for the support o* 
the National Guard, shall receive compensation for his services, except during 
periods of service for which he may become lawfully entitled to the same pay 
as an enlisted man of corresponding grade in the Regular Army, at a rate 
equal to twenty-five per centum of the initial pay now provided by law for 
enlisted men of corresponding grades of the Regular Army: Provided, That 
such enlisted man shall receive the compensation herein provided if he shall 
have attended not less than forty-eight regular drills during any one year, and 
a proportionate amount for attendance upon a lesser number of such drills, 
not less than twenty-four; and no such enlisted man shall receive any part of 
said compensation except as authorized by this proviso and the three provisos 
next following: Provided further, That the compensation provided herein 
shall be computed for semiannual periods, beginning the first day of January 
and the first day of July of each year, in proportion to the number of drills 
attended ; and no compensation shall be paid to any enlisted man for the first 
semiannual period of any year unless he shall have attended during said 
period at least twenty-four drills, but any lesser number of drills attended 
during said period shall be reckoned with the drills attended during the second 
semiannual period in computing the compensation, if any, due him for that 
year: Provided further, That when any man enters into an enlistment other 
than an immediate reenlistment he shall be entitled to proportional compen- 
sation for that year if during the remainder of the year he shall attend a 
number of drills whose ratio to twenty-four is not less than the ratio of the 
part of the year so served to the whole year; and when any man’s enlistment 
shall expire the compensation, if any, to which he may be entitled shall be 


determined in like manner * * * 

Said section 109 was amended by the act of June 4, 1920, 41 Stat. 
783, in which it was provided that captains and lieutenants belonging 
to organizations of the National Guard shall receive compensation 
at the rate of one-thirtieth of the monthly base pay of their grades 
for each regular drill or other period of instruction attended, not 
exceeding five in any one calendar month. Said section 109 was 
further amended by the act of June 3, 1924, 43 Stat. 364, in which 
pay was authorized for each drill attended “ not exceeding eight in 
any one calendar month and not exceeding sixty in one year.” 

The first paragraph of said section 110 was amended by the act of 
June 4, 1920, 41 Stat. 784, which, in so far as material, provides: 

Each enlisted man belonging to an organization of the National Guard shall 
receive compensation at the rate of one-thirtieth of the initial monthly pay of 
his grade in the Regular Army for each drill ordered for his organization 
where he is officially present and in which he participates for not less than one 


and one-half hours, not exceeding eight in any one calendar month, and not 
exceeding sixty drills in one year * * %, 
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This section as amended was further amended by the act of Sep. 
tember 22, 1922, 42 Stat. 1035, the first paragraph of which amend- 
ment was amended by the act of June 6, 1924, 43 Stat. 471, no change, 
however, being made in either amendment as to the provisions fixing 
the maximum number of drills for which payment may be made, 
“not exceeding eight in any one calendar month and not exceeding 
sixty drills in one year.” 

It will be observed that said section 110 of the act of June 3, 1916, 
made the payment of the full compensation therein provided de- 
pendent upon the enlisted man attending not less than 48 regular 
drills during any one year, and authorized a proportionate amount 
for attendance upon a lesser number of such drills, not less than 24. 
For the purpose of computation the year was divided into two semi- 
annual periods, beginning the 1st day of January and the Ist day of 
July of each year, the period beginning the 1st day of January being 
designated the first semiannual period and the period beginning the 
ist day of July being designated as the second semiannual period. 

It thus clearly appears that the word year as used in said section 
refers to and means calendar year. 

While the basis of compensation as provided in said section 110 
was changed by the amendment in the act of June 4, 1920, payment 
to be made for not exceeding 60 drills in one year, there is nothing 
in said amendment or subsequent amendments of said section 110 or 
in the amendments of said section 109 to indicate that the word 
year as used in the phrase “not exceeding sixty drills in one year ” 
was used in any different sense than used in said section 110 of the 
act of June 3, 1916. 

The word “year” as used in said section 110 and as used in said 
sections 109 and 110 as amended has been uniformly construed and 
applied as meaning the calendar year, and payments of drill pay 
have been computed accordingly. See 24 Comp. Dec. 1, 68; 27 id. 
200, 1075; par. 920 (f), National Guard Regulations, 1922. 

It would seem that if it is now desirable to change from a calendar 
to a fiscal year basis in determining the number of drills attended 
by an enlisted man in one year, authority therefor should be ob- 
tained from Congress. 

For the purpose of the limitation for pay to “not exceeding sixty 
drills in one year ” this office in the settlement of accounts must con- 
tinue to calculate the drills on the calendar-year basis, the basis 
clearly established by the national defense act. 

You are advised accordingly. 
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(A-10732) 


COMPENSATION—STUDENT ASSISTANTS OF THE BUREAU OF 
STANDARDS 





The posit:on of student assistant in the Bureau of Standards, Department o! 
Commerce, is not subject to allocation under the classification act of 1923. 

Unless and until a higher rate of compensation is fixed by Executive order or 
by statute, student assistants in the Bureau of Standards, Department o 
Commerce, may not be paid compensation in excess of the rate of $300 per 
annum fixed by Executive order of June 12, 1917, still in force. 


Comptroller General McCarl to C. E. Molster, disbursing clerk, Department 
of Commerce, August 26, 1925: 


I have your letter of August 4, 1925, as follows: 


It is respectfully requested that I be advised whether I am authorized to 
pay the attached voucher in favor of Daniel C. Vaughan for $40.00, covering 
salary for services rendered the Bureau of Standards, this department, from 
June 13th to July 12th, ine., 1925. 

It appears from the accompanying papers that the Executive order of June 
12, 1917, authorized the appointment of student assistants at a rate not 
to exceed $300 per year and that the Civil Service Commission under date 
of November 25, 1924, authorized the appointment of these employees at the 
rate of $480 per year. 


The position of student assistant in the Bureau of Standards is 
excepted from allocation under the classification act of 1923, section 
5 thereof, 42 Stat. 1489, providing: 

















That the compensation schedules * * * shall not apply to employees 
in positions the duties of which are to * * * perform work which is 
subordinate, incidental or preparatory to work of a professional, scientific, 
or technical character * * *. 

Section 2, eighth paragraph, of the civil service act of January 
16, 1883, 22 Stat. 404, provides that exceptions to the civil service 
rules shall be set forth in connection with such rules. Schedule A 
sets forth in connection with the civil service rules a list of “excepted” 
positions which may be filled without examination or upon non- 
competitive examination. Subdivision XI of Schedule A is headed 
“Department of Commerce.” Executive Order No. 2637, dated June 
12, 1917, amended this subdivision to include “Student assistants in 
the Bureau of Standards whose salary shall not exceed a rate of $300 
a year each while employed.” As this Executive order has never 
been revoked nor modified, it is in full force and effect at the present 
time. 

In response to a request made by the Secretary of Commerce to 
have the President modify Subdivision XI of Schedule A so as to 
authorize payment of $480 per annum to student assistants, the 
Civil Service Commission stated, under date of November 25, 1924: 


The commission is in receipt by reference of November 19 of letter from 
the Director, Bureau of Standards, recommending that Schedule A, Sub- 
division XI, paragraph 4, be amended to permit the appointment of student 
assistants at a salary of $480 per annum instead of $300, as at present. 
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In this connection your attention is called to Cireular Letter No. 1600, 
issued August 22, 1924, stating that new appointments coming within the 
provisions of paragraph 6, Subdivision I, of Schedule A may be made to a 
salary not exceeding $480 per annum. This paragraph formerly permitted 
appointments of this nature to be made at $300 per annum, but, in view 
of the fact that the congressional bonus permitted employees so appointed 
to receive $180 in addition thereto, the commission is of opinion that in view 
of readjustment of basic salaries due to the discontinuance of the bonus the 
appointments at $480 per annum are permissible. It is believed that the 
same reasoning would apply in the case of student assistants appointed under 
Subdivision XI of Schedule A. 


It is not deemed advisable at this time to recommend to the President 
a change in the rules to substitute $480 for $300. No objection will be inter- 
posed to the appointment of student assistants under the provision of Schedule 
A under consideration at $480 per annum. 

By direction of the commission : 

Subdivision I of the Schedule A mentioned in the letter of the 
Civil Service Commission is headed “ The entire classified service,” 
and paragraph 6 thereof excepts from examination appointments 
to positions the salary of which is $300 or less under certain condi- 
tions. Circular Letter No. 1600, dated August 22, 1924, of the 
Civil Service Commission purported to authorize an increase in 
the rate of compensation for these generally excepted positions to 
$480 per annum. ‘This does not appear to have had Executive 
approval, nor does the order of the commission, assuming that it 
was approved by the President, have any effect on the Executive 
order No. 2637 of June 12, 1917, specifically applicable to student 
assistants in the Bureau of Standards. In other words, by analogy 
there is for application here the rule of statutory construction that 
where there is both a general and specific provision of law the 
specific provision controls. Unless and until a higher rate of com- 
pensation is fixed by Executive order or statute, student assistants 
in the Bureau of Standards may not be paid a rate of compensa- 
tion in excess of $300 per annum, the so-called bonus authorized 
prior to the fiscal year 1925 no longer being authorized by law, 
and no specific provision appearing for including the amount in 
basic compensation. 


(A-10915) 


PUBLIC BUILDINGS—REPAIRS AND ALTERATIONS 


Minor repairs or alterations necessary to adapt arsenal buildings belonging 
to the War Department, but assigned to the prohibition forces for the 
storage of seized liquors and vehicles, to the particular needs of the 
prohibition forces may be made and the costs thereof charged against 
the appropriation for “Enforcement of the narcotic and national pro- 
hibition acts, 1926.” General repairs to such buildings can be made 
only from the specific appropriation for repairs to arsenals if the buildings 
or parts thereof have not been abandoned as arsenal buildings and assigned 
exclusively to the prohibition forces, 
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Comptroller General McCarl to the Secretary of the Treasury, August 

26, 1925: 

I have your letter of August 14, 1925, requesting decision of a 
question presented as follows: 

The war Department, through the commanding officer of the Schuylkill 
Arsenal, is willing to assign space in certain buildings at that post for the 
storage of liquors and vehicles seized under the provisions of the national pro- 
hibition act. The space which is proposed to assign can not be utilized in 
its present condition, as the buildings are in such poor repair that they would 
afford little protection to the liquor and property stored therein. It is 
also necessary to build a runway in order to get vehicles in the building. 

The War Department is unwilling to expend the necessary funds for repairs 
and alterations to make the space suitable and secure for the benefit of the 
prohibition unit. The floor of the passageway leading to the main store- 
room where it is proposed to store liquors is rotted away, exposing a mass 
of small pipes. It will be necessary to lay a new floor in this passageway and 
erect a door to close an opening leading to a stairway; also provide electric- 
light bulbs and extension cords. It is estimated that these supplies and repairs 
will cost approximately $800.00. 

In order to utilize space for vehicles it will be necessary to erect a runway 


and make repairs to the roof and doors of the building at an estimated ex- 
penditure of $450. 


Your decision is requested as to wether these expenses may be paid from the 
appropriation for the “ Enforcement of the narcotic and national prohibition 
acts, fiscal year 1926.” 

It would not appear from your submission that the prohibition 
forces are to have the exclusive use of the buildings, but are only to 
be assigned space therein. 

The act of February 12, 1925, 43 Stat. 914, making appropriations 
for the War Department for the fiscal year 1926, contains the follow- 
ing appropriation: “ For repairs and improvements of arsenals and 
depot * * *, $675,000.” In view of this specific appropria- 
tion for repairs of arsenals the appropriation for prohibition en- 
forcement could not be used to make general repairs to the arsenal 
buildings, such as repairs to floors, doors, and roofs, if the buildings, 
or parts thereof, have not been abandoned as arsenal buildings and 
assigned exclusively to the prohibition forces. A-9224, May 12, 
1925. Minor repairs, or such changes or improvement as would not 
be required except to fit the buildings for the particular use to be 
made thereof by the prohibition forces, are proper charges against 
the appropriation for “ Enforcement of the narcotic and national 
prohibition acts, 1926.” 3 Comp. Gen. 124, 812, 880. 

Your submission is answered accordingly. 
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TRAVELING EXPENSES—ARMY OFFICERS ON AERIAL DUTY WITH 
THE FOREST SERVICE 


Secticn 5 of the act of March 3, 1925, 43 Stat. 1190, prescribing per diem rates 
to military and naval officers and enlisted men when engaged on aerial 
surveys, is not applicable to payment of traveling expenses of an officer of 
the Army detailed to duty with the Forest Service in connection with an 
airplane patrol to prevent and suppress forest fires. Such officer is entitled 
to the same travel allowances that he would be entitled to for travel in con- 
nection with military duty. 


Comptroller General McCarl to A. W. Smith, disbursing agent, Department 

of Agriculture, August 28, 1925: 

There has been received your letter of July 17, 1925, requesting 
decision whether you have authority to pay a voucher, submitted by 
you, stated in the amount of $103 in favor of Lieut. Lloyd Barnett 
(A. S.), United States Army, covering reimbursement for traveling 
expenses incurred by him over the period July 1 to 15, 1925, while 
he was on duty in the United States Forest Service in connection 
with an airplane patrol for the purpose of preventing and suppress- 
ing forest fires on national forests. 

The act of February 10, 1925, 43 Stat. 835, proyiding funds for an 
airplane patrol, reads as follows: 

For cooperation with the War Department in the maintenance and operation 
of an airplane patrol to prevent and suppress forest fires on national forests 
and adjacent lands, $50,000: Provided, That no part of this appropriation shall 
be used for the purchase of land or airplanes; * * 

It appears that by arrangement between the War Department 
and the Department of Agriculture for cooperation in forest-fire 
patrol and prevention, made pursuant to the above act, the War 
Department has loaned to the Department of Agriculture airplanes 
and has detailed an officer of the Air Service of the Army to have 
charge of the flying operations, the traveling expenses of such officer 
to be paid directly by the Department of Agriculture. In pursuance 
of these arrangements by §S. O. 131, headquarters Ninth Corps Area, 
dated June 13, 1925, Lieutenant Barnett was detailed to assist the 
Department of Agriculture and placed in charge of the flying oper- 
ations of the airplane forest-fire patrol. 

By letter of the district forester, dated June 29, 1925, he was 
requested— 
to proceed by air on or after July 1, 1925, from San Francisco to Sacramento, 
California; Eugene, Oregon; and Vaucouver and Spokane, Washington, to 
organize patrol bases at those places. Upon completion of this work you are 
requested to proceed by air to Glendale, California, to complete the organiza 
tion of a patrol base at that point. Upon completion of this work you 
should proceed by air to Crissy Field, where you are to secure your automobile, 


which can be used to excellent advantage on official work during the season to 
proceed overland to Eugene to establish your temporary station at that place. 
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Lieutenant Barnett submits for payment a voucher stating travel 
performed as follows: 


July 1. Left San Francisco 7.35 a. m., arrived in Eugene, Oregon, 
a a I anda leticandathlaniebdecat eid we $7. 00 
2. Left Eugene, Oregon, 8.00 a. m., arrived in Vanco ouv er, Wash- 
ington, 9.35 a. m.; left Vancouver, Washington, 2.35 p. m., 
arrived Spokane, Washington, 6.35 a. m_-------_-------__ 7.00 
. Left Spokane, Washington, 9.55 a. m., arrived Vancouver, 
Washington, 2.10 p. m.; left Vancouver, Washington, 4.45 
p. m., arrived Eugene, Oregon, 6.00 p. m 21. 00 
Left Eugene, Oregon, 3.15 p. m., arrived Sacramento, Califor- 
nia, 6.45 p. 7.00 
. Left Sacramento, California, 9.30 a. m., arrived San Fran- 
cisco 10.15 a. m 7.00 
. Left San Francisco 8.25 a. m., arrived Los Angeles 11. 35° a. m_ 7.00 
. Left Los Angeles 11.15 a. m., arrived in San Francisco 2.50 
p. 7.00 


. 14. 00 
. Left Garberville, California, 7.15 a. m., arrived Patrick's 
Creek, California, 6.30 p. m 7.00 
. Left Patrick’s Creek, California, 7.40 a. m., arrived Eugene, 
Oregon, 6.30 p. m 7. 00 
. At temporary headquarters, Eugene, Oregon 6. 00 
. At temporary headquarters, Eugene, Oregon 6. 00 
All trips July 1 to 9, inc., by airplane; July 11 to 13 by auto. 


The voucher has been submitted by you and claims traveling ex- 


penses of the officer on the basis provided by section 5 of the act of 
March 3, 1925, 43 Stat. 1190, authorizing the construction, repair, 
and preservation of certain public works on rivers and harbors and 
for other purposes, and which reads: 


Sec. 5. To cover actual additional expenses to which fliers are subjected when 
making aerial surveys, hereafter a per diem of $7 in lieu of other travel allow- 
ances shall be paid to officers, warrant officers, and enlisted men of the Army, 
Navy, and Marine Corps for the actual time consumed while traveling by air, 
under competent orders, in connection with aerial surveys of rivers and har- 
bors, or other governmental projects, and a per diem of $6 for the actual time 
consumed in making such aerial surveys, to be paid from appropriations avail- 
able for the particular improvement or project for which the survey is being 
made: Provided, That not more than one of the per diem allowances author- 
ized in this section shall be paid for any one day. 

Hereafter, when in the opinion of the Secretary of War the changes of a 
station of an officer of the Corps of Engineers is primarily in the interest of 
river and harbor improvement, the mileage and other allowances to which he 
may be entitled incident to such change of station may be paid from appropria- 
tions for such improvements. 


The legality of the payment proposed in the voucher submitted 
depends upon whether the act of March 3, 1925, is applicable to 
cover the case of Lieutenant Barnett; that is, whether travel in con- 
nection with an airplane patrol to prevent and suppress forest 
fires can be held to be travel for the purpose of making aerial sur- 
veys in connection with rivers and harbors or other governmental 
projects, to be payable “from appropriations available for the par- 
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ticular improvement or project for which the survey is being made ” 
within the meaning of said act. 

The journeys performed by Lieutenant Barnett by airplane and 
by automobile are shown to have been for the purpose of establish- 
ing and organizing flying bases at the designated places to which 
he was instructed to travel, and to enable him to transact other busi- 
ness connected with the establishment and the administration of the 
airplane fire patrol. Evidently such travel was not travel for the 
purpose of or in connection with an aerial survey, nor is the adoption 
of an airplane patrol in connection with the detection and suppres- 
sion of forest fires to be considered as a “ project ” within the mean- 
ing of that term as used in the act of March 3, 1925. That enactment 
refers to projects of an engineering character, and the term “ sur- 
veys “ as used therein evidently referred to such surveys as are neces- 
sary to carry out projects of such kind. 

There appears to be no authority for recognizing that an Army 
officer on detail with the Forest Service in connection with airplane 
patrols under the statute providing for cooperation for this pur- 
pose between the Departments of Agriculture and War, and appro- 
priating funds therefor acquires any additional rights with respect 
to payment of traveling expenses while on such detail, such officer 
being entitled to payment of traveling expenses under the appropria- 
tion for the airplane patrol on the basis of the laws and regulations 
applicable to travel in connection with duty in the Army. 2 Comp. 
Gen. 72, 374, and 635. On the basis of travel in the Army, Lieu- 
tenant Barnett is entitled to reimbursement for his actual expenses 
not in excess of $8 per day while traveling by air under competent 
orders (see as to limitation 2 Comp. Gen. 287) ; when traveling under 
competent orders by his own automobile he is entitled to mileage 
subject to land-grant deduction if any involved in the travel by the 
official route; he would not be entitled to reimbursement for cost of 
subsistence at his temporary headquarters nor when a stop for duty 
on an authorized air journey exceeds 72 hours. 3 Comp. Gen. 401; 
4 Comp. Gen. 541. 

Payment of the voucher submitted by you is not authorized. 


(A-10807) 


MILEAGE—-MIDSHIPMEN OF THE NAVAL ACADEMY 


Miishipmen appointed to the United States Naval Academy and undergoing 
instruction therein are not officers in the naval service within the meaning 
of section 12 of the act of June 10, 1922, 42 Stat. 631, and are not en- 
titled to mileage for travel performed in compliance with official orders. 
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Comptroller General McCarl to the Secretary of the Navy, August 28, 1925: 


There has been received by your reference the letter of Lieut. 
Sommander H. B. Ransdell, Supply Corps, United States Navy, 
dated August 1, 1925, requesting decision whether Midshipman N. C. 
Barker is entitled to mileage from Annapolis, Md., to Philadelphia, 
Pa., and return on account of travel performed in compliance with 
orders dated July 23, 1925, as follows: 

From: Bureau of Navigation. 

To: Midshipman N, C. Barker, 1st class. 

Via: Superintendent, U. S. Naval Academy, Annapolis, Md. 
Subject: Temporary additional duty. 

1. When directed by the superintendent, U. 8. Naval Academy, you will pro- 
ceed to Philadelphia, Pa., and report to the commandant of the navy yard for 
temporary duty. 

2. This is in addition to your present duties, and upon the completion 
thereof you will return to Annapolis, Md. 

This employment on shore duty is required by the public interests. 

The indorsements thereon show that Midshipman Barker’s orders 
were made effective July 30, 1925; that he reported at the navy yard, 
League Island, Pa., on the same date; that he completed said duty 
August 1, 1925, and resumed his regular duties at the United States 
Naval Academy on the same date. 

The supply. officer in question states that Midshipman Barker is 
one of 153 midshipmen who received identical orders and performed 
the travel from Annapolis to Philadelphia and return. The com- 
mandant of midshipmen states that due to illness only 149 midship- 
men actually performed this travel. 

The law in effect at the time the travel was performed is found in 
section 12 of the act of June 10, 1922, 42 Stat. 631, and provides: 

That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of trans- 
portation requests to officers of the Army traveling under competent orders, 
and for deduction to be made from mileage accounts when transportation is 


furnished by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act * * 


The act of March 3, 1901, 31 Stat. 1029, which prior to the act 
of June 10, 1922, governed the right of naval officers to mileage, pro- 
vided : 


* * * That in lieu of traveling expenses and all allowances whatsoever 
connected therewith, including transportation of baggage, officers of the Navy 
traveling from point to point within the United States under orders shall here- 
after receive mileage at the rate of eight cents per mile * * *, 


Section 1520, Revised Statutes, provides that the academic course 
of cadet midshipmen shall be six years, the first four of which were 
spent in pursuing the academic studies at the Academy and the re- 
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maining two years at sea, and upon the successful termination of 
which, as determined by a final examination, the midshipmen were 
commissioned ensigns. This section of the Revised Statutes was 
amended by the act of March 7, 1912, 37 Stat. 73, wherein the course 
at the Naval Academy was fixed at four years. The effect of this 
act was to eliminate the two years’ service at sea. The only grade 
of midshipmen now authorized is that for those pursuing the four 
years’ course at the academy. 

The act of March 4, 1913, 37 Stat. 891, provides: 

Hereafter the service of a midshipman at the United States Naval Academy, 
or that of a cadet at the United States Military Academy * * * shall not 


be counted in computing for any purpose the length of service of any officer in 
the Navy or in the Marine Corps. 


By the act of July 9, 1913, 38 Stat. 103, it is provided that: 


* * * midshipmen on graduation shall be commissioned ensigns in the 


Navy, or may be assigned by the Secretary of the Navy to fill vacancies in the 
lower commissioned grades of the Marine Corps or Staff Corps of the Navy. 


In 4 Comp. Gen. 822 the question here presented was considered 
and it was said that it has been the practice to allow naval cadets and 
midshipmen mileage for travel under the same conditions as other 
officers, of the Navy. Digest Second Comp. Dec., vol. 3, sec. 814; 
7 MS. Comp. Dec. 1136, December 16, 1898; 18 Comp. Dec. 141; 
Fitzpatrick v. United States, 37 Ct. Cls. 332. 


Fitzpatrick was a naval cadet and had been ordered to travel from 
New Orleans, La., to Philadelphia. The accounting officers allowed 
mileage only from Annapolis, Md., to Philadelphia, Pa. The court 
allowed mileage for the entire distance, less the amount already re- 
ceived. The question, however, as to whether a naval cadet was an 
officer of the Navy within the meaning of the mileage laws was not 
raised or discussed, the court apparently assuming that he was such 
an officer. 

In Hartigan v. United States, 196 U.S. 169, and 38 Ct. Cls. 346, the 
claimant was summarily dismissed from the West Point Military 
Academy for misconduct, and it was held both in the Court of 
Claims and in the Supreme Court that he was not an officer within 
the meaning of section 1229, and hence could be dismissed without 
trial and conviction by a court-martial. In the opinions of both 
courts in that case a clear distinction is pointed out between service 
at the academy and in the Army, and that while military cadets are 
part of the Army they are not officers of the Army, but rather are 
undergoing instruction to become such. 

In Weller v. United States, 41 Ct. Cls. 324, it was held that a mid- 
shipman was not an officer within the meaning of sections 1229 and 
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1624, Revised Statutes, prohibiting the dismissal in time of peace of 
an officer in the military or naval service except in pursuance of the 
sentence of a general court-martial or in mitigation thereof. After 
reviewing the statutory history of midshipman and naval cadets 
and of the Naval Academy and the similarity and difference of 
naval cadets, midshipmen, and cadets in the Military Academy, and 
decisions construing the term “ officer,” the court stated: 


It will thus be seen that our Naval Acudemy is a growth and an evolution, 
and in that respect somewhat different from the Military Academy. 

Its first pupils were officers already in the naval service, holding their 
warrants from the President. They have gradually ceased to be midshipmen in 
the active service belonging to the line, and are now naval students, the same 
as cadets at the Military Academy are military students. 

. a . * . o . 

We know of no reason why a midshipman at the Naval Academy at the 
present time should have privileges and rights denied to a cadet at the Mili- 
tary Academy, and we do not believe the law, properly construed, makes any 
such distinction. Neither of them holds either a commission or a warrant. 
Both are appointed by the President; those appointed at the Military Academy 
are called cadets and those at the Naval Academy are now called midshipmen. 


There may have been a time in the history of the Government and the ~ 


Naval Academy when a midshipman should have been regarded as an officer 
in the Navy within the meaning of section 1229, and when the students at the 
Naval Academy were on a different footing in that regard than the students 
at the Military Academy, but the reason for so holding no longer exists. The 
act of March 3. 1883 (supra), changed the title of midshipmen in the Navy 
to ensign, and the act of March 3, 1899, leaves midshipmen out of the list of 
line officers of the Navy, so that now there are no midshipmen except those 
appointed to the Naval Academy and undergoing instruction therein or in 
connection therewith. 

Cadets at the Military Academy have never been considered en- 
titled to mileage under laws providing mileage for officers of the 
Army. 

Whatever may have been the situation with respect to midship- 
men under prior laws, it is clear that midshipmen appointed to the 
Naval Academy and undergoing instruction therein can not now 
be considered officers of the Navy within the meaning of section 12 
of the act of June 10, 1922, and accordingly payment of mileage to 


Midshipman Barker under orders of July 23, 1925, is not authorized. 


(A-9045) 






CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE 
POSITIONS CARRYING QUARTERS, SUBSISTENCE, AND LAUN- 
DERING FURNISHED IN KIND 





In the absence of express statutory authority therefor, the United States 
Public Health Service may not contract for personal services in the field 
on the basis: of part payment in cash and the remainder by furnishing 
quarters, subsistence, and laiudering in kind, but in view of the long- 
existing practice of engaging personal services on that basis, payments will 
not be disallowed up to June 30, 1926. 








DECISIONS OF THE COMPTROLLER GENERAL 157 


Comptroller General McCarl to the Secretary of the Treasury, August 
31, 1925: 


I have your letter of July 22, 1925, as follows: 


Careful consideration has been given to your decision A-9045, of July 16, 
1925, as it relates to a large number of field employees of the Public Health 
Service in the Treasury Department. 

For many years it haus been the practice in that service to appoint various 
classes of field personnel at marine hospitals, quarantine, and certain relief and 
immigration stations at a fixed cash compensation per annum “ plus quarters, 
subsistence, and laundering,” or in some cases only one or two of the allow- 
ances specified. These allowances have been provided for by regulations ap- 
proved by the Secretary of the Treasury and the President. In other words, 
the allowances constitute a part of the contract of employment in each indi- 
vidual case. 


It is assumed that this is the method of appointment and compensation 


referred to in the last paragraph of your decision above referred to, reading as 
follows: 


“In view of the long-standing practice no objection will be raised prior to 
June 30, 1926, to contracting for personal services in the field partly on the 


basis of quarters, maintenance, or equipment furnished for personal use by the 
Government, etc.” 


If this understanding is not correct early advice from your office will be 
appreciated, as hundreds of employees in the Public Health Service would 


be materially affected by an immediate change in the present method of 
payment. 


The decision of July 16, 1925, was intended merely as a general 
statement as to what existing laws required in making payment of 
compensation to field employees who are furnished in kind by 
the Government as a part of their compensation items of quarters, 
maintenance, or equipment for personal use. It was contemplated 
that specific questions would arise for further consideration based 
on peculiar conditions disclosed in particular services. 

The decision was based on the understanding by this office that 
the provisions of the act of December 6, 1924, 43 Stat. 704, as 
extended during the fiscal year 1926 by the act of January 22, 1925, 
43 Stat. 764, had been complied with; that is to say, that the 
duties of field positions had been so described and defined as to 
permit their comparison with similar positions in the departmental 
service in the District of Columbia, which was deemed necessary 
under the terms of the statute to determine proper range of salary 
rates prescribed by the classification act payable for the field posi- 
tions. On this basis two general classes of field positions were 
considered. 

First. Those the incumbents of which were paid the proper rate 
of compensation for the position as thus determined entirely in 
cash and in addition given, gratis, items of quarters, maintenance, 
or equipment in kind for personal use. As to this class it was 
required that the cash salary be reduced “to an amount which, 
together with the cash value of the quarters, maintenance, or equip- 
ment furnished, equals the proper rate of pay for the position.” 
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Second. Those the incumbents of which were not paid entirely 
in cash the proper salary rate for the position determined by the 
method above described, but partly in cash and partly by items of 
quarters, maintenance, or ;equipment furnished in kind. As to 
this class no objection was to be made for the remainder of the 
present fiscal year, but “in the absence of express statutory authority 
therefor, the practice must be discontinued June 30, 1926, and 
thereafter compensation paid solely on a cash basis.” 

Representatives of the Public Health Service have stated in- 
formally to this office that while the field positions in the Public 
Health Service have not in all cases been compared to similar posi- 
tions in the District of Columbia for the purpose of determining the 
proper salary rate, that in all cases the monetary value of quarters, 
subsistence, and laundry has been taken into consideration and the 
cash salary for the employees reduced accordingly. They refer to 
Circular No. 13, dated November 13, 1923, issued by the Personnel 
Classification Board, entitled “ Gradings of field service employees,” 
under which the services and grades prescribed by the classification 
act apparently were not given effect and only the range of salary 
rates adopted with some additions. The grade numbers referred to 
in said schedule do not correspond to the grade numbers mentioned 
in the classification act. 

Section 7 of the circular provides: 

The pay rates recommended for employees receiving allowances should be net 
rates—that is, they should represent the rates to be paid in cash, proper con- 


sideration being given to the value of quarters, subsistence, or similar items 
furnished by the Government. 


It is now understood that it was under this circular that the field 
employees’ salaries of the Public Health Service have been adjusted. 
It will be seen that the result thereof is a comparative classification 
of cash salaries of employees only and not a classification of the posi- 
tions based upon duties, etc., as contemplated under the classification 
act. For instance, a laborer who receives his compensation all in 
cash might be placed in a higher grade than a professional man who 
receives his compensation partly in cash and partly in items fur- 
nished in kind. While this does not appear to have been what was 
contemplated by the provisions of the act of December 6, 1924, it is 
the basis on which the existing situation in the Public Health Service 
must be considered. 

The result would appear to be that employees in the Public Health 
Service generally are not receiving the aggregate amount of com- 
pensation properly payable for their positions in cash and in addi- 
tion items of quarters, subsistence, and laundry in kind in violation 








of 
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of section 1765, Revised Statutes, but that the monetary value of the 
items of quarters, etc., has been taken into consideration in fixing the 
amount of cash paid. Individual instances of abuse will be for 
consideration in the audit of accounts of the disbursing officer. ‘This 
office will give consideration to specific cases upon the submission of 
a full statement of facts. 

There exists no statutory authority for the Public Health Service 
to contract for personal services in the field partly on the basis of 
quarters, subsistence, and laundry furnished for personal use and 
partly on the basis of cash payment, but such a procedure has been 
of long standing and fully covered by regulations of the service. 
See sections 123 to 127, Public Health Service Regulations, 1920. 
Accordingly, it may be stated that the field service positions of the 
Public Health Service fall within the intent of the last paragraph 
of decision of July 16, 1925, and that the practice may continue until 
June 30, 1926. But there should be shown in each case the value 
of the allowances furnished in kind in addition to the cash paid in 
order that the total rate of salary may appear for purposes of retire- 
ment deduction (4 Comp. Gen. 1051), as well as for the purpose of 
determining whether there is being paid a rate os compensation in 
excess of that authorized by law. 


(A-10817) 


WAR RISK INSURANCE—LIMITATION ON FILING APPLICATIONS 
FOR REINSTATEMENT 


The phrase “ within one year after the passage of this act” appearing in the 
World War veterans’ act of June 7, 1924, 43 Stat. 625, fixing the period 
within which applications for reinstatement of lapsed or canceled insurance 
policies may be filed, means within one year after June 7, 1924, computed 
by excluding June 7, 1924, and including June 7, 1925, and as the latter 
date falls on Sunday, applications for reinstatement filed on Monday, June 
8, 1925, may be given consideration. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 31, 1925: 

I have your letter of August 8, 1925, requesting decision whether 
Sunday, June 7, 1925, should be included within or excluded from 
the period fixed by section 304 of the World War veterans’ act of 
June 7, 1924, 43 Stat. 625, for making applications for reinstatement 
of lapsed or canceled policies of insurance. 

In so far as here material the statute in question provides as fol- 
lows: 

In the event that all provisions of the rules and regulations other than the 


requirements as to the physical condition of the applicant for insurance have 
been complied with, and [an] application for reinstatement, in whole or in 
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‘ part, of lapsed or canceled yearly renewable term insurance or United States 
Government life insurance (converted insurance) hereafter made may be ap- 
proved if made within one year after the passage of this act or within two 
years after the date of lapse or cancellation * * *. 


Section 15 of the act of March 4, 1925, 43 Stat. 1310, provides: 


Section 304 of the World War Veterans’ Act, 1924, approved June 7, 1924, is 
hereby amended to read as follows: * * *. 

Then follows the portion quoted above from the act of June 7, 1924, 
in identical terms. Consequently the phrase “within one year after 
the passage of this act” means within on vear after June 7, 1924, 
which fixes the limitation on filing of applications for reinstatement 
of policies not filed “within two years after the date of lapse or can- 
cellation.” 

The settled rule for computing time within which an act is to be 
performed is by excluding the date of the event from which the time 
is to be computed, which in this case is June 7, 1924, date of approval 
of the act, and including the last day of the number constituting the 
specified period, which in this case is June 7, 1925, the end of one 
year thereafter. When the last day thus included falls on Sunday, 
the courts have failed to agree whether the Sunday should be included 
or excluded, decisions having been rendered both ways. This office 
has adopted the rulings which exclude the Sunday and permit the 
act to be performed on the following Monday. See Monroe Cattle 
Co. v. Baker, 147 U.S. 56, citing several other cases wherein the 
court stated the general rules as that— 


* * * when an act is to be performed within a certain number of days, 


and the last day falls on Sunday, the person charged with the pe rformance of 
the act has the following day to comply with his obligation * * 

This decision was followed by this office in construing the act of 
December 11, 1919, 41 Stat. 366, limiting the time for filing applica- 
tions for refund of excess purchase money paid for certain public- 
land entries. Decision of June 12, 1925, 4 Comp. Gen. 1033, cited by 
you. 

Likewise, in the present case, June 7, 1925, falling on Sunday, con- 
sideration may be given to applications for reinstatement of lapsed 
or canceled insurance policies filed on Monday, June 8, 1925, pro- 
vided, of course, that the applications otherwise come within the 
terms and conditions of the World War veterans’ act as amended. 
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(A-10956) 
ADVERTISING—ACCEPTANCE OF OTHER THAN LOWEST BID 


The acceptance of other than the lowest bid for the installation of elevators 
in the State, War, and Navy Department Building is authorized where it 
uppears as the result of an investigation, both from a practical and tech- 
nical standpoint, that the acceptance of the lowest bid would not be in the 
interests of the United States. 


Comptroller General McCarl to the Director of Public Buildings and Parks 
of the National Capital, August 31, 1925: 


I have your letter of August 18, 1925, requesting decision as to 
whether you are authorized to accept other than the lowest bid for 


the installation of elevators ‘n the State, War, and Navy Department 
Building. 


In decision of March 3, 1924, 3 Comp. Gen. 604, it was said: 


The acceptance by an administrative officer of other than the lowest bid 
would ordinarily not be questioned if the reasons assigned for that action ap- 
peared satisfactory, but the action in that respect by administrative officers 
is not conclusive on the accounting office. It appears, therefore, that a 
satisfactory audit of expenditures, whether pursuant to formal or informal 
contracts, requires at least an affirmative showing that the lowest bid was 
uccepted, or, if otherwise, a detailed statement of the reasons for accepting 
other than the lowest bid. 


In decision of November 18, 1924, A-5714, it was said: 


The purpose of the statutes requiring competition was primarily to give the 
United States the advantage of the lowest available price for the material or 
service desired, and presupposes the acceptance of the lowest bid conforming 
to the stipulated conditions. While there may be numerous reasons why the 
lowest bid is not desired to be accepted, a higber bid may not properly be ac- 
cepted and the increased costs paid on account thereof unless the reasons for 
the rejection of the lower bid are of such mater.al character as to fully warrant 
such action and support the increased consideration to be paid on account 
thereof. Competitors as well as the public generally are concerned in the re- 
jection of lower bids, and if there is any suggestion of insufficient grounds 
therefor there might ar.se uctionable questions or adequate basis for upset- 
ting the acceptance of a higher bid. If a bidder can be reasonably presumed 
to be capable of performing his proposal and can give good and sufficient se- 
curity in support thereof there would seem no satisfactory reason why his bid 
should not be accepted, unless the service proposed is of such a character as to 
require other safeguards, such as experience or technical knowledge necessary 
te insure complete performance, any failure of which would seriously jeop- 
ardize the interests of the United States. Therefore the facts with reference 
to such matters are necessary to determine the legality of the action in reject- 
ing lower and accepting higher bids, the conclusion reached in each case being 
dependent upon the facts. 


After a thorough investigation of the matter it appears that the 
specific objections to the acceptance of the lowest bid in this particu- 
lar case are as follows: 


1. That the machines do not operate smoothly. 

2. That the machines and the brakes in particular require an excessive 
amount of attention and maintenance. 

3. That there is considerable trouble with oil leakage. 

4. That the controllers (Cutler-Hammer) require constant attention and 
frequent renewal of parts. 

5. That the controllers are very noisy. 
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A direct comparison of the equipment offered by the lower bid 
and that of the higher bid shows that— 

1. The Ohio machines offered by the Blake-Palm Company (lower bidder) 
are considerably lighter in construction than the Otis or See machines. 

2. That all machines are single rap traction while the A. B. See Company 
(higher bidder) is offering double rap on overhead machines because of re- 
stricted angle of contact obtainable in these particular locations. For these 
elevators the double rap is decidedly preferable. 

3. The Blake-Palm layout for the basement machines requires the using 
of a deflecting sheave in reducing a reverse bend in the cable. The A. B. 
See bid eliminates this extra idler and the reverse bend. 

Obviously, it would not be in the best interests of the United 
States to make award to a bidder lacking the essential qualifications, 
intentions, and means of successfully performing its obligation. 
In view of the fact that the matter has been the subject of a careful 
and most thorough investigation, both from a practical and technical 
standpoint, and that the objections to the acceptance of the lower bid 
are based upon the results obtained from such investigation, it would 
appear that the acceptance of the lower bid in this particular instance 
would not be in the interests of the United States, and for the rea- 
sons herein stated acceptance of the higher bid as indicated in your 
submission is accordingly authorized. A detailed statement, however, 
should accompany the voucher as to the reasons for the acceptance 
of other than the bid of the lowest bidder as required by 3 Comp. Gen. 
604, supra. 


(A-10962) 


PUBLIC PROPERTY—REPAIRS TO, WHEN LOANED BY ONE 
DEPARTMENT TO ANOTHER 


The cost of repairs to a seaplane loaned by the Navy to the Coast Guard for 
use in detecting violations of the customs and national prohibition laws, 
if necessary to put the seaplane in condition for return to the Navy, 
are chargeable to the naval appropriations exclusively available for 
such repairs; or, if necessary for continued use of the seaplane by the 
Coast Guard, are chargeable to the Coast Guard appropriations. 


Comptroller General McCarl to the Secretary of the Treasury, August 31, 

1925: 

There has been received your letter of August 18, 1925, requesting 
decision of the question whether repairs to a seaplane loaned by the 
Navy Department to the Coast Guard and used in detecting smug- 
glers and rum-running vessels may be made from the Coast Guard 
appropriations. It appears from your submission that the seaplane 
has been in use by the Coast Guard since March 17, 1925, and that 
the engine is now in need of repairs, which it is estimated will cost 
$1,000, in order to continue its use by the Coast Guard. 


— 
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In the appropriation “ Aviation, Navy,” for the fiscal year 1926, 43 
Stat. 877, I find a specific appropriation for “overhauling of planes.” 
If the repairs in question were necessary in connection with the 
use of the plane by the Navy, or in order to return it to the Navy in 
like condition as when loaned, this specific appropriation would be 
exclusively available for such repairs. It would appear, however, 
from your submission that the repairs are necessary for the con- 
tinued use of the plane by the Coast Guard. Under such circum- 
stances, where shown in connection with an expenditure, such ordi- 
nary repairs would constitute a proper charge against the appro- 
priation for the work in connection with which the seaplane is 
being used by the Coast Guard. 

Your submission is answered accordingly. 


(A-10175) 
SUBSISTENCE—FRACTIONAL DAYS 


The rule that short temporary absences from headquarters on official business 
at such hours and under such conditions as to negative the incurring of 
any actual expenses for subsistence do not entitle the employee to any 
reimbursement on account of subsistence, either on a per diem or an actual 
expense basis, has no application to fractional parts of a day at the 
beginning or end of a longer period of time. 

An employee of the Immigration Service, Department of Labor, who was in a 
continuous travel status from 5.20 p. m. May 4 to 3.30 a. m. May 7, 1924, 
is entitled to the fractional per diem covering the period from midnight to 
3.30 a. m. May 7, in accordance with regulations of the Department of 
Labor. 


Decision by Comptroller General McCarl, September 1, 1925: 

Ong Jeong Poy applied June 6, 1925, for review of settlement No. 
076768-L, dated April 25, 1925, wherein there was allowed only $6 
on his claim (No. 049131) for $7 per diem in lieu of subsistence in 
connection with services rendered as Chinese interpreter in the 
Immigration Service, Department of Labor, during the month of 
May, 1924. The difference of $1 disallowed was for fractional per 
diem covering period from midnight to 3.30 a. m. May 7, the date of 
his return from an official trip involving an absence of more than one 
day, the disallowance being on the ground that there was no reason- 
able presumption of necessity for an actual expense of subsistence 
between midnight and 3.30 a. m., the hour of arrival. 

It has been held that short temporary absences from headquarters 
on official business trips at such hours and under such conditions as 
to negative the incurring of any actual expenses for subsistence do 
not entitle the employee to any reimbursement on account of sub- 
sistence, either on a per diem or an actual expense basis. See 
8 Comp. Gen. 598, 739. That ruling, however, has no application to 
fractional parts of a day at the beginning or end of a longer period 
of time. 4 Comp. Gen. 274, 467. 
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Claimant’s voucher for traveling expenses for the month of May, 
1924, shows that claimant was in a continuous travel status from 
5.20 p.m. May 4 to 3.30 a. m. May 7. Therefore, he is entitled to the 
fractional per diem covering the period from midnight to 3.30 
a. m. May 7, in accordance with paragraph 52 of the department’s 
travel regulations as amended. 

Upon review, a difference of $1 is certified due the claimant. 


(A-10902) 


PURCHASES—CONTINGENT FUND—DEPARTMENT OF 
AGRICULTURE 


Articles specificatly named in the appropriation act of February 10, 1925, 43 
Stat. 822, under the heading “ Miscellaneous Expenses, Department of 
Agriculture,” may be purchased without the prior written authority of the 
Secretary of Agriculture, but that part of said appropriation which pro- 
vides “and for other miscellaneous supplies and expenses not otherwise 
provided for and necessary for the practical and efficient work of the 
department ” must be viewed as a contingent fund within the meaning of 
section 3683, Revised Statutes, and purchases thereunder must have the 
prior written authority of the Secretary of Agriculture. 


Cee General McCarl to the Secretary of Agriculture, September 1, 

I have your letter of August 14, 1925, requesting decision whether 
the provisions of section 3683, Revised Statutes, prohibit the pur 
chase of the articles specifically named in the appropriation act for 
the Department of Agriculture under the heading “ Miscellaneous 
Expenses, Department of Agriculture,” except on prior written 
orders signed by the Secretary. 

Section 3683, Revised Statutes, provides: 


No part of the contingent fund appropriated to any Department, Bureau, or 
office, shall be applied to the purchase of any articles except such as the head 
of the Department shall deem necessary and proper to carry on the business 
of the Department, Bureau, or office, and shall, by written order, direct to be 
procured. 


The appropriation involved in your submission is in the following 
terms: 


MISCELLANEOUS EXPENSES, DEPARTMENT OF AGRICULTURE 


For stationery, blank books, twine, paper, gum, dry goods, soap, brushes, 
brooms, mats, oils, paints, glass, lumber, hardware, ice, fuel, water and gas 
pipes, heating apparatus, furniture, carpets, and mattings; for lights, freight, 
express charges, advertising and press clippings, telegraphing, telephoning, 
postage, washing towels, and necessary repairs and improvements to build- 
ings and heating apparatus; for the purchase, subsistence, and care of horses 
and the purchase and repair of harness and vehicles, for official purposes only, 
including necessary expenses for the maintenance, repair, and operation of 
an automobile for the oflicial use of the Secretary of Agriculture; for the 
payment of the Department of Agriculture’s proportionate share of the ex 
pense of the dispatch agent in New York; for official traveling expenses; and 
for other miscellaneous supplies and expenses not otherwise provided for and 
necessary for the practical and efficient work of the department, $144,000. 
(Act of February 10, 1925, 48 Stat. 822). 
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The expression “ contingent fund ” as used in the Revised Statutes 
evidently was intended to apply to that gross sum set apart by Con- 
gress for the procurement of articles not specifically authorized by 
name in the appropriation act, because they could not readily be fore- 
seen or anticipated, but which are just as essential to carrying on 
the operations of the department, the purpose being to leave to the 
head of the department the duty of determining the necessity for 
any such articles and of specifically and by written order directing 
the purchase thereof. The object and purpose of the statute is to 
protect this fund against ill-advised or unnecessary expenditure, the 
protection being secured by requiring the personal judgment and 
action of the head of the department, previously exercised, in con- 
nection with purchases therefrom. By enumerating certain items in 
the instant appropriation, Congress has specifically authorized them, 
thereby removing them from the class of contingent articles, and 
they become ordinary items of authorized general expense. It does 
not follow that because the items are plated under the heading “ Mis- 
cellaneous Expenses, Department of Agriculture” they lose their 
character as authorized items of general expense. 21 Comp. Dec. 689. 

I have to advise, therefore, that only that part of the appropria- 
tion providing “and for other miscellaneous supplies and expenses 
not otherwise provided for and necessary for the practical and effi- 


cient work of the department” is to be viewed as a contingent fund 
within the meaning of section 3683, Revised Statutes, and that the 
purchase of the articles specifically named in the appropriation does 
not require the previous written order of the Secretary. 


(A-10891) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—FILING OF 
APPLICATION 


Where a veteran, entitled to the benefits of the World War adjusted compensa- 
tion act of May 19, 1924, 48 Stat. 121, partially completed an application 
for the benefits conferred by the act, but died before completing same, 
and the uncompleted application is subsequently found in the effects of 
the deceased veteran and filed on and in his behalf by other persons, it 
is not a valid application as contemplated by the act and payments made 
under an adjusted service certificate issued on the basis of such an ap- 
plication are unauthorized. 

Where a veteran fills out an application form and places same in the mail for 
delivery to the proper department, but which is not received by the de- 
partment until the day after his death, such an application is not a “ valid 
application” within the meaning of the World War adjusted compensation 
act. An application to be valid must be filed “ with the Secretary of War” 
or “ with the Secretary of the Navy” within the lifetime of the veteran. 


Comptroller Genera! McCarl to the Director, United States Veterans’ Bureau, 
September 2, 1925: 


I have your letter of August 5, 1925, submitting the claim of 
Francis Morris Smith, named as friend and bene iciary of the World 
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War adjusted compensation certificate of the late Carl Hunley, who 
prepared an application form August 18, 1924, and addressed same 
to the War Department August 19, requesting the benefits of the act, 
but died the following day, August 20, 1924. His application was 
not received in the War Department until August 21, 1924. 

You request decision as to whether or not the application was a 
valid application within the meaning of the World War adjusted 
compensation act, suggesting that the terms of section 501 of the 
act would permit decision of the question in the affirmative. Section 
501 is carried under “ Title V.—Adjusted Service Certificates,” the 
application of which depends upon the certification of a “valid ap- 
plication” as provided in section 303, which latter section is de- 
pendent upon the requirements of section 302 with reference to ap- 
plications by veterans. The question here being whether or not the 
application received is a valid application, dependent upon the pro- 
visions of section 302, it can not be affected by the provisions of sec- 
tion 501, which applies onl¥*to valid applications. 

At the time of application the veteran was apparently a patient 
at the Lakeville Sanatorium, Middleboro, Mass., and just two days 
prior to his death he named his friend, Francis Morris Smith, as 
the beneficiary of any adjusted service certificate that might issue. 
The name of the beneficiary is written in the handwriting of the 
beneficiary, who appears also to be a resident of the sanatorium, but 
it does not appear whether he is a physician or other attendant in 
said institution. Notwithstanding notice of the death of the veteran, 
August 20, 1924, adjusted compensation certificate No. 1554964 was 
issued in the name of the veteran as of January 1, 1925. It would 
seem clear that no adjusted service certificate should issue except 
upon a valid application and where such certificates have been issued 
and it has been determined generally or in specific cases that the ap- 
plications on which same were issued were invalid, the adjusted 
service certificates should be promptly canceled. The question raised 
and submitted by you affects the validity of the application and 
certificate, and a determination thereof would remove the necessity 
for consideration of the other questions involved. 

While the instant case is not entirely like that of Fred William 
Crisp, decided April 30, 1925, the principal question involved is so 
nearly analogous that it would be appropriate to quote from said 
decision, as follows: 

The act provides that a veteran may receive the benefits to which he is en- 
titled by “filing” an application claiming the benefits of the act with the 
Secretary of War, if he is serving in or his last service was with the military 
forces; or with the Secretary of the Navy, if he is serving in or his last 
service was with the Naval forces, that such application shall be “made” 
on or before January 1, 1928, and if not made on or before such date shall 


be held void; that “application shall be made (1) personally by the vet- 
eran” or (2) in case physical or mental incapacity prevents him making a 
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personal application then by such representative of the veteran, and in such 
manner as the Secretary of War and the Secretary of the Navy shall jointly 
by regulation prescribe; that as soon as practicable after the receipt of a 
valid application the Secretary of War cr the Secretary of the Navy, as the 
case may be, shall transmit same to the Director of the U. S. Veterans’ Bureau 
along with certain information; that upon receipt thereof there shall be 
extended to the veteran the benefits as provided; that if the veteran has died 
before making application than the amount of his adjusted service credit 
shall be paid his dependents; that a dependent may receive the benefits of the 
act by “ filing” an application therefor, made “personally” by the depend- 
ent or his proper representative, upon which the benefits of the act will be 
extended to the dependent by the U. S. Veterans’ Bureau if and when a 
“valid application ” is received. 

It thus appears that it was the intention of the Congress that neither a vet- 
eran nor his dependents should be entitled to the benefits of the act unless a 
valid application was filed in the Veterans’ Bureau in the manner and form 
prescribed, and that there is no valid application within the meaning of the 
act if it is not made, in the absence of incapacity, personally by the veteran 
on his own behalf. 

A “valid application” under the statute is one conforming to the statutory 
requirements as interpreted by juridical precedent, which, in the terms of 
the statute, requires an application in writing filed and/or made personally 
by the veteran. Whether or not an application is valid is not left by the 
statute to administrative regulation, the material elements thereof being pre- 
seribed therein without delegation of power to regulate. 

The word “ filing” as used in the act and in modern usage means placing the 
completed application in the custody of the proper official, the Secretary of 
War, by the party charged with the duty (the veteran). See Bouvier’s Law 
Dictionary and cases cited ; 2 Comp. Dec. 250; 26 id. 234; 9 id. 510. It did not 
contemplate the making and filing of an application by any other person than 
those recognized in the law. Therefore, it would seem that the finding of a 
partially filled in application blank in the effects of a deceased veteran and the 
subsequent filing thereof by other persons is not a sufficient filing on the part 
of the veteran within the meaning of the act so as to constitute the filing of a 
valid application,—“ made” by the veteran. Henry v. Francestown Soap-Stone 
Co., 2 Fed. Rep. 78, 81. 

The law contemplates such initiative by the veteran as to at least place his 
application in filing transit or out of his recall or control so that it would be 
filed with the Secretary of War or the Secretary of the Navy during his life- 
time and within the time prescribed without intervention by any other agency 
than that selected by him in transmitting his application. See Words and 
Phrases First Series, page 2764, Second Series 531, et seq. The retaining of 
possession of the so-called application prima facie indicates that the veteran 
had not finally determined to file such application. It is contended that the 
application is validated by reason of alleged declaration of the veteran that he 
had informed the beneficiary of his intention to complete the application and 
forward it to the proper authorities, and that his declared intention rebutted 
the prima facie presumption arising by virtue of his retention thereof. What- 
ever may have been the purpose of the veteran, any statements made during 
his lifetime could not change the presumption as to his intentions at the time 
of his death, as any views theretofore expressed do not necessarily evidence the 
same intention thereafter or at the time of his death. Proof of such a declara- 
tion of intention would not make valid an otherwise invalid and void applica- 
tion so as to authorize the issuance of an adjusted service certificate or to 
validate payments made thereunder. 

The amount, if any, the preferred dependent (who may not be the beneficiary 
named by the veteran) is entitled to under the benefits conferred by the act its 
the net amount of the service credit, and then only upon the filing of an appli- 
cation made by the preferred dependent in the manner and form prescribed in 
the act. 


The word “ filed ” has a well-defined meaning, signifying delivered 
to the proper officer and by him received to be kept on file; delivered 
in the actual custody of the officer designated by the statute, to be 
kept by him as a permanent record of his office. It carries with it 
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the idea of permanent preservation of the thing so delivered and 
received that it may become a part of the public record, and includes 
the idea that the paper is to remain in its proper order on file in the 
office. Filing is not complete until the document is delivered and 
received; anything short of delivery would leave the filing a dis- 
putable fact. 25 C. J. 1123 to 1127. A paper is filed in contempla- 
tion of law when it is delivered to the proper officer with the inten- 
tion that it shall become a part of the official record, and by him 
received to be kept on file, and such filing is not affected by the 
officer’s failure to indorse the same. Bade v. Hibberd, 50 Or. 501, 
503, and citations; 25 C. J. 1125. 


In re Von Borcke, 94 Fed. Rep. 352, District Judge Kirkpatrick 


said: 


It appears from the testimony which has been taken in this matter and from 
the file mark on the papers, that the petition for the adjudication of Von Borcke 
as a bankrupt wis delivered to the clerk of this court in person on the third 
day of March last at 8 o’clock p. m. It is beyond dispute that the clerk was 
the proper officer to receive the petition, and there is no denial of the fact that 
it was delivered to and received by him for the purpose of being kept on file. 
“A paper is said to be on file when it is delivered to the proper officer to be 
kept on file.” 7 Am. & Eng. Enc. Law, p. 960. The test of filing seems to be 
whether the officer in whose custody the paper is placed is the one entitled to 
retain the same. It was upon the ground that the person to whom the paper 
was delivered was not such officer authorized by law to retain its custody, but 
merely the messenger of such officer, that the decision of Garlick v. Sangster, 9 
Bing. 46, was rested. The paper had not reached the hands of the court's 
custodian. 

The case of People’s Sav. Bank & Trust Co. vy. Batchelder Egg Case Co., 4 
U. S. App. 609, 2 C. C. A. 126, and 51 Fed. 130, is very much in point. There 
the law required certain papers to be “ filed’ before a writ of attachment could 
be issued. These papers were delivered to the clerk outside of his office, after 
office hours, and by him marked “ Filed.” The attachment issued immediately 
and before the papers so marked had actually reached the clerk’s office. The 
United States Circuit Court of Appeals for the Eighth Circuit held that the 
levy made by virtue of the writ issued under these circumstances was valid, 
saying that «a construction of the law such as is contended for in this matter 
“ would be too narrow and technical for the practical and business methods that 
should obtain in the administration of the law.” I am of the opinion that the 
petition in this cause was filed on March 3, 1899, as appears by the indorsement 
of the clerk thereon, verified by the testimony adduced on the hearing. The 
rule heretofore granted in the cause will be discharged. 


In Emmons v. Marblite Plaster Co., 193 Fed. Rep. 181, 183, it was 
said in substance that where a plaintiff in a suit in support of an 
adverse claim to a mining location lodged his complaint in the hands 
of the clerk, paid the fees, and directed that it be filed, it was filed in 
contemplation of law, though the clerk at that time failed to put file 
marks on it. 

A similar question was involved in the case of the United States v. 
Lombardo, 228 Fed. Rep. 980, 982, wherein the court, using the lan- 
guage of District Judge Neterer, held: 

The second contention of the defendant, that the court has no jurisdiction, 
must also be sustained. The gist of the offense is the failure “to file with the 
Commissioner General of Immigration” a statement, ete. By act March 3, 


1891, c. 551, sec. 7, 26 Stat. at Large, page 1085, as amended by act March 2, 
1895, c. 177, 28 Stat. page 780, the office of the Commissioner of Immigration 
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was created and his office fixed at Washington, D. C. The Government con 
tends that the offense was a continuing one, and extended from this district to 
Washington, D. C., and that the filing of the statement need not be at the 
office in Washington, but may be deposited in the post office of the United 
States, addressed to the Commissioner General, and this forwarding through 
the usual course of mail should be considered as “ filing,” and that the failure 
to post within 30 days would commence the offense, which would be continuous. 
The contention can not be reconciled with the language employed in the act. 
The word “file” was not defined by Congress. No definition having been 
given, the etymology of the word must be considered and ordinary meaning 
upplied. The word “ file” is derived from the Latin word “ filum” and relates 
to the ancient practice of placing papers on a thread or wire for safe-keeping 
and ready reference. Filing, it must be observed, is not complete until the 
document is delivered and received. “Shall file’ means to deliver to the 
office, and not send through the United States mails. Gates v. State, 128 N. Y. 
221, 28 N. E. 373. <A paper is filed when it is delivered to the proper official and 
by him received and filed. Bouvier, Law Dictionary; Hoyt v. Stark, 134 Cal. 
178, 66 Pac. 223, 86 Am. St. Rep. 246; Wescott v. Eccles, 3 Utah, 258, 2 Pac. 
525; In re Von Borcke (D. C.), 94 Fed. 352; Mutual Life Ins. Co. v. Phinney, 
76 Fed. 618, 22 C. C. A. 425. Anything short of delivery would leave the filing 
a disputable fact, and that would not be consistent with the spirit of the act. 

The Interstate Commerce act of February 4, 1887, c. 104, sec. 6, 24 Stat. 380 
(Comp. St. 1913, see. 8569), requires the filing of schedules of interstate rates 
with the Interstate Commerce Commission. The Elkins Act of February 19, 
1903, ec. TO8, sec. 1, 32 Stat. 847 (Comp. St. 1913, sec. 8597), made the willful 
failure to “file” a misdemeanor, punishable in any Federal court having 
jurisdiction within the district in which the offense was committed. Section 
19 of the act (24 Stat. 386 [Comp. St. 1913, sec. 8590]) provides that the prin- 
cipal office of the commission shall be in the city of Washington, D. C. The 
defendant was prosecuted in the western district of New York, and the court, in 
New York Central &€ Hudson River Ry. Co. v. U. S., 166 Fed. 267, 92 C. C. A. 
331, held that: 

“The offense of failing to file the schedule with the commission having been 
committed in Washington, in the District of Columbia, the * * * court of 
the western district of New York had no jurisdiction.” 

This decision was accepted by the Department of Justice. It would seem as 
though this case was upon all fours with the case at bar; this being a stronger 
ease, in view of the fact that under the provisions of the interstate commerce 
act the commission could hold sessions in places other than the place of its 
principal office. 

The offense, if one was committed, was within the District of Columbia, and 
the defendant has the right, under the sixth amendment, to a public trial within 
that district. 


Accordingly, it must be held that the so-called application of the 
late Carl Hunley was not a valid application within the meaning 
of the adjusted compensation act for the reason that it was not 
filed with the Secretary of War during the lifetime of the veteran. 
Therefore the adjusted service certificate issued thereon after the 
death of the veteran was, and is, invalid and should be canceled. 

The foregoing may appear as an application of legal technicalities, 
but it should be borne in mind that the question involves, in most 
cases, not only the interests of the United States but also those of 
claimants whose interests are conflicting and as to whom any con- 
clusion reached must be adverse to some of them. Sound principles 
of law must be of general application, hence the rule to be followed 
in any case involving conflicting private interests must safeguard 
all, particularly those not present but as to whom there must be 
complete release because of possible rights. In other words, pre- 
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ferred beneficiaries claiming under the law must establish beyond 
reasonable doubt that legal preference actually exists as against 
contingent beneficiaries who may contend the absence of the claimed 
preference. If the United States is to be protected from double 
payments in such cases, the provisions of the law must be interpreted 
strictly in accordance with legal precedents established by courts 
having jurisdiction of such questions. 










































(A-10416) 
BONDS, SURETY—ACCOUNTS OF DISBURSING OFFICERS 





A disbursing officer of the United States who takes out a new bond should close 
his accounts under his old bond and deposit the unexpended balance be- 
fore any advance of funds is made to him under the new bond. 

A Foreign Service officer, remote from a United States depository, may turn 
over the unexpended balance of his account to another bonded officer of 
the United States and take his receipt therefor, the funds to be thereafter 
returned to him and taken up in his accounts under the new bond. 


Comptroller General McCarl to the Secretary of State, September 4, 1925: 

I have your letter of June 29, 1925, in regard to the procedure to 
be followed by Foreign Service officers who are disbursing officers, 
when they take out a new bond. 

Paragraph 1 of Treasury Department Circular No. 197, issued 
December 1, 1898, 5 Comp. Dec. 988, requires that when a new bond 
is given, the disbursing officer should close his accounts under the 
former bond and deposit any unexpended balance before an advance 
is made under the new bond in order that the liability of the sureties 
on the respective bonds may be definitely fixed. 

The reason for the requirement is to avoid any question as to liabil- 
ity of the sureties in case it should become necessary to bring suit 
against them. 

In decision of January 30, 1901, 7 Comp. Dec. 378, it was said 
that the best way to accomplish the purpose of the requirement was 
for the disbursing officer to deposit the balance in some United 
States depository, but in case an officer was stationed remote from a 
United States depository and the balance was desired for use at his 
station, it was the practice to permit the transfer of the balance to 
some other proper disbursing officer of the Government taking the 
latter’s receipt in duplicate. 

You are advised that the procedure laid down in Treasury De- 
partment Circular No. 197 should be followed by the Foreign Serv- 
ice officers. The safeguarding of the Government’s rights in case of 
default of a disbursing officer is deemed of sufficient importance to 
justify any necessary expense or inconvenience that might result from 
the requirement, 
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It should be understood that it is not necessary for the funds on 
hand to be sent to the United States or to be converted into United 
States money. It will be suflicient if the funds are turned over to 
another bonded officer in the same or another foreign country and 
thereafter returned to the disbursing officer to be taken up in his 
accounts under the new bond. What is necessary is that there be 
established a competent official record that the disbursing officer 
actually had the funds at the time of closing his accounts under the 
old bond. 


(A-11082) 


TRANSPORTATION OF DEPENDENTS OF AN ARMY OFFICER 
CHANGING STATION 


Where it is shown that the expense to the United States is not increased, 
either by the payment of rental allowance when quarters are available at 
the new station or in the cost of transportation, the dependents of an 
officer of the Army ordered to make’ a permanent change of station may be 
transported to the new station at any time prior to the ofticer’s detachment 
from that station. 


Decision by Comptroller General McCarl, September 4, 1925: 

Kenzie W. Walker, Chief of Finance, requested December 22, 
1923, removal of suspension made in the audit under section 236, 
Revised Statutes, as amended by the act of June 10, 1921, 42 Stat. 24, 
against voucher No. 890, June, 1922, accounts of Carl Halla, captain, 
Finance Department, making payment of $99 under section 12 of 
the act of May 18, 1920, 41 Stat. 604, as amended by section 12 of 
the act of June 10, 1922, 42 Stat. 631, to Don C. Faith, captain, In- 
fantry, in reimbursement of cost of transporting his dependents on 
May 6, 1923, from San Francisco, Calif., to Fort Sam Houston, Tex., 
when the oflicer made the permanent change of station pursuant to 
orders dated December 12, 1922. The suspension was made on the 
ground that the travel was not performed within a reasonable time 
after the oflicer was ordered to make the permanent change of 
stations. 

Captain Faith certified on the voucher claiming reimbursement 
that his dependents were in San Francisco on December 20, 1922, 
when he, there, received orders to make a permanent change of 
station from the Philippine Islands to Fort Sam Houston, Tex., 
and they appear to have remained in San Francisco until May 6, 
1923, when they journeyed to Fort Sam Houston. The cost of the 
transportation and Pullman accommodations for the wife and two 
sons, ages 4 and 2 years, was $99, which was paid by Captain Halla 
and suspended in the audit of his accounts. It is contended that the 
dependents made the journey prior to the date the officer’s station 
was changed from Fort Sam Houston and was in accordance with 
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paragraph 2b, section 3, Circular 210, War Department, 1922, which, 
so far as is material, reads as follows: 

Transportation requests may be issued for the wife and dependent child, or 
children, at any time after the officer receives orders involving a permanent 
change of station, but prior to the receipt of subsequent orders involving an- 
other permanent change of station * * *. 

This regulation was issued pursuant to Executive Order of August 
25, 1922, to the effect that the Secretary of War was authorized to 
make payment in money for the cost of travel of dependents in ac- 
cordance with such regulations as he might prescribe. 

The accepted procedure heretofore has been that the travel of 
dependents as authorized by the law should be accomplished at the 
time of the change of station or within reasonable relation thereto. 
See 27 Comp. Dec. 510, 790; 1 Comp. Gen. 90. The law permitting 
the travel at the expense of the Government, the time when it is 
performed is of no special concern in that respect except so that the 
expense to the United States be not increased over what would have 
been the expense at the time of the change of station or within a 
reasonable relation thereto. See decision of July 29, 1925, 
A-10591—Hutson case. In this connection the regulation might 
thus be considered proper, but if by reason thereof the occupation 
of quarters is affected and the nonavailability of quarters is certified 
to for rental allowance purposes, which would not have been the 
condition if the dependents had accompanied the officer within a 
reasonable time, it is obvious the regulation resulting in such a con- 
dition is objectionable. It will require a clear showing where de- 
pendents do not accompany the officer on change of station that the 
effect thereof is not in itself to give rental allowance. 

Upon review credit will be allowed in the accounts of Captain 
Halla for the payment in question. 


(A-10726) 
LEASES, TERMINATION—VETERANS’ BUREAU 


Where an agreement for the rental of premises by the Government for a term 
of five years is canceled at the end of a fiscal year with the understanding 
that the Government is to occupy the premises only for a short period 
thereafter, until other quarters become available, the holding over is from 
month to month, and there is no liability on the Government for rent for 
any period subsequent to the end of the month in which the premises are 
vacated. 

Where an agreement for the rental of premises by the Government for a term 
of five years is canceled at the end of a fiscal year, the Government is not 
liable for the cost of improvements, etc., to the premises, which under the 
agreement were to be made by the lessor. 


Decision by Comptroller General McCarl, September 5, 1925: 
The Goodyear Tire & Rubber Co. requested, July 2, 1925, review 
of settlement No. 079949-V, dated May 16, 1925, wherein was allowed 
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$22,852.94 as rent during the period from December 1, 1923, to June 
30, 1924, for the first to the fourth floors, inclusive, of a building 
located at 415 East Sixth Street, Cincinnati, Ohio, and wherein was 
disallowed its claim for $19,965.50 as amortization of the cost of 
repairs, etc., to the floors occupied. The request makes it necessary 
io consider the whole of the settlement. 

It appears that in the negotiations for the use of the four floors 
of the building, which was originally warehouse space, the lessor 
requested a rental of 65 cents a square foot per annum “as is.” 
Later a definite proposal was reduced to writing providing for an 
annual rental of 80 cents per square foot per annum, the lessor to 
furnish adequate and satisfactory water, light, heat, elevator and 
janitor service. ‘The need for certain alterations to fit the premises 
for the occupancy intended was then mentioned and the lessor was 
asked whether it would make the same. At its request plans and 
specifications of the alterations necessary were then prepared by the 
Government and the proposal was amended so as to provide for a 
rental of $2 per square foot for the first year of occupancy and 80 
cents a square foot thereafter. Said amended proposal was unsat- 
isfactory to the Government, and the lessor submitted another pro- 
posal for an annual rental of $1 per square foot during the first two 
years of occupancy and 80 cents per square foot thereafter. This 
proposal was also unsatisfactory, and under date of July 27, 1921, 
a third proposal was submitted for an annual rental of $33,412.83 
for the first, second, and third floors and $10,739.75 per annum for 
the fourth floor for five years, which appears to be at the rate of 
approximately 95 cents per square foot per annum, the lessor to fur- 
nish all alterations and all services of every nature. This proposal 
was accepted August 23, 1921. 

The premises were occupied and the stipulated rental paid until 
November 30, 1923. Under date of April 27, 1923, the Director of 
the United States Veterans’ Bureau notified the lessor that the 
premises would be vacated, relinquished, and returned on June 30, 
1923, and that rental therefor would cease on that date. However, 
it developed that the premises selected by the Government for the 
removal of the offices and personnel located in the premises of the 
lessor would not be ready for occupancy on July 1, 1923, and it was 
agreed with the lessor relative to use of said. premises subsequent to 
June 30, 1923, in substance: 

(1) That the Veterans’ Bureau should continue to occupy the premises for 
three months from July 1, 1923, at the risk of being liable for a year's rental 
under the Ohio law. 

(2) That both parties should seek to rent the space, although the director 
acknowledged no obligation for rent beyond the period of occupancy nor any 
duty of securing a tenant. 


(3) The Goodyear Tire & Rubber Co. is not to object to the bureau occupying 
the premises, but if a tenant is secured the bureau will endeavor to vacate at 
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an earlier date than October 1, if desired. When the bureau moves out, an 
effort will be made to establish the arraignment of damages for which the 
bureau is responsible, if any. 

The premises were vacated December 20, 1923, and the United 
States has paid rental of $18,396.95 for the period from July 1 to 
November 30, 1923, the monthly rental being $3,679.39. There was 
allowed $22,852.94 in the settlement under review as rental from 
December 1, 1923, to June 30, 1924, presumably on the ground that 
there was liability therefor under the Ohio law. 

Sections 4198 and 4106, Revised Statutes of Ohio, provide that: 

4198. No lease, estate, or interest, either of freehold or term of years, or any 
uncertain interest of, in, or out of lands, tenements, or hereditaments, shall be 
assigned or granted except by deed, or note ip writing, signed by the parties so 
assigning or granting it, or his agent thereunto lawfully authorized by writing, 
or by act and operation of law. 

4106. A deed, mortgage, or lease of any estate or interest in real property 
must be signed by the grantor, mortgagor, or lessor, and such signing be 
acknowledged by the grantor, mortgagor, or lessor in the presence of two wit- 
nesses, Who shall attest the signing and subscribe their names to the attesta- 
tion. Such signing also must be acknowledged by the grantor, mortgagor, or 
lessor before a judge of a court of record in this State, or a clerk thereof, a 
county auditor, county surveyor, notary public, mayor, or justice of the peace, 
who shall certify the acknowledgment on the same sheet on which the instru- 
ment is written or printed and subscribe his name thereto. 

There was in this case no such note or writing witnessed and 
acknowledged, as required by the Ohio law. See Walker v. Harper, 
170 Fed. Rep. 87; Coney Jsland Company v. McIntyre Company, 200 
Fed. Rep. 901. Furthermore, in the absence of specific statutory 
authority therefor, no lease can be entered into by the United States 
for a period in excess of the fiscal year then current, and a lease 
purporting to extend beyond such fiscal year must be held to be a 
lease for said fiscal year only with option in the Government to 
renew from year to year to the end of the stated period. Therefore 
termination of the lease at the end of such fiscal year does not con- 
stitute a breach thereof. Chase v. United States, 155 U. S. 489; 
Smoot v. United States, 38 Ct. Cls. 418; 1 Comp. Gen. 10. In the 
instant case the United States terminated the tenancy as of June 30, 
1923, and there was no liability for rent under the agreement of 
August 23, 1921, for any subsequent period. 

The liability, if any, for rent for the period subsequent to the 
vacation of the premises; that is, for the period subsequent to De- 
cember 31, 1923, must rest on the holding over by the Government 
during the period from July 1 to December 20, 1923. In Baltimore 
& Ohio Railroad Co. vy. West, 5 Ohio State Reports 161, a lease 
for a term of years was invalid and the question was as to liability 
for holding over. The court said: 

The tenant by holding over, is regarded as consenting or proposing to 


enter upon a new term for another year at the same rent and upon the con- 
ditions of the prior occupancy, and the landlord's acceptance of the proposed 
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tenancy is presumed by his receiving the rent, or other acquiescence. The 
agreement arises by implication of law by the conduct of the parties after 
the expiration of the former tenancy. 

The conduct of the parties here negatives any presumption that 
the holding over was for another fiscal year. Both parties knew of 
the condition of the building to which the Government was to move 
the offices, and it appears to have been clearly understood that the 
holding over was to be from month to month, the Government en- 
deavoring to vacate earlier than October 1 if tenants were secured, 
“at the risk of being liable for a year’s rental under the Ohio law.” 
The parties to even a valid lease for a term of years may, by mutual 
agreement, convert it into a tenancy from month to month. Corbin 
v. Shafer, 8 O. N. P. 560. See also Armstrong v. Kattenhorn, 11 
Ohio 265. There was clearly no liability on the United States for 
rental of these premises except to the end of the month in which 
they were vacated; that is, to December 31, 1923. Since the lessor 
has been paid to include November 30, 1923, the amount due is 
$3,679.39 for the month of December instead of $22,852.94, allowed 
in the settlement. 

It is reported that the claim for $19,965.50 disallowed in the settle- 
ment under review, represents a part of the cost-of permanent im- 
provements to the premises, but however that may be, the claim 
finds no basis-in the agreement of August 23, 1921, for the reason 
that the liability of the Government was for a fixed rental, the lessor 
to make all installations, alterations, improvements, and repairs; 
nor can it be maintained on the ground that the Government canceled 
the lease on June 30, 1923, prior to the expiration of the five-year 
period.” See Chase v. United States and Smoot vy. United States, 
supra. 

The check for $22,852.94 will be deposited in the Treasury of the 
United States to the credit of the appropriation charged and a settle- 
ment stated for $3,679.39 as the correct rental due claimant. 


(A-10321) 
TRANSPORTATION—DEPENDENTS OF FOREIGN SERVICE OFFICERS 


A consular officer whose station was changed while on a leave of absence in the 
United States for the express purpose of marrying is entitled to transporta- 
tion of his wife as though she had married him before his departure from 
the old station and had accompanied him on leave to the United States; 
i. e., from the United States to the new station if not in excess of the cost of 
transportation from the old to the new station. 


Decision by Comptroller General McCarl, September 8, 1925: 

There has been received the request of Avra M. Warren, United 
States consul, for review of settlement C—24955-S, in which credit 
was disallowed for the sum of $366.09 claimed as part of the esti- 
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mated cost of transportation of his wife from the United States to 
Nairobi, Africa, upon his transfer to that station from Karachi, 
India, as per instructions of January 238, 1924. 

It appears from the record that Consul Warren had been previ- 
ously stationed as consul at Karachi, India, from which station he 
was on a leave of absence in the United States from February 9, 
1924, to April 8, 1924. His application for the leave of absence was 
originally made August 16, 1923, in which it was stated that he de- 
sired to come to Maryland to contract a marriage which had been 
postponed at the time of his assignment to Karachi. His request for 
leave was granted September 25, 1923, to be effective upon the arrival 
of Vice Consul Douglass. He departed from his post December 13, 
1923, to avail himself of said leave, which began February 9, 1924, 
date of arrival at his home in the United States. In the meantime, 
while he was en route, orders were issued January 23, 1924, assigning 
him to Nairobi, Africa, which orders he did not receive until after 
commencement of his leave. On February 15, 1924, he was author- 
ized to proceed at the expiration of his leave direct to his new station 
from the United States. By letter dated February 20, 1924, his leave 
was extended to 60 days from date of arrival at his home. His 
marriage took place on April 7, 1924, on which date he began the 
journey to his new station, taking his wife with him. Had he re- 
turned to his original station with his wife at the expiration of his 
leave he would not have been entitled to transportation for his wife 
to said station. Decision of March 1, 1924, Review 6164. But had the 
wife been at his original station when the change of station was 
ordered he would have been entitled to transportation for her to the 
new station. 

Paragraph 48 of the Travel Regulations of the Consular Service 
provides in part: 


An officer or clerk who, while in the United States or en route thereto or 
therefrom, on leave of absence, is given designation to a new post, when 
ordered to proceed thereto is then under orders and shall be entitled to reim- 
bursement, within the definitions and limitations of these regulations, for the 
following: 

om * a * a - & 

(b) The expenses of transportation and subsistence en route of his family, 
or such portion thereof as may be with him or in the United States, from the 
United States to his new post * * *. 

* a » * ~ 7 @ 

(d) The expenses of transportation and subsistence en route of such of his 
family as are at his old post when the officer or clerk is designated to the new 
ee 4 

(e) * * * In no case may the expenses authorized by this paragraph of 
the regulations exceed the expense that would have been incurred for transfer 
between the old post and the new. 


In view of the fact that- the officer’s leave, requested for the ex- 
pressed purpose of contracting marriage, had been granted and his 
journey to the United States commenced before the orders changing 
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his station were issued, his wife may be considered in the same status 
with respect to transportation to the new station as though she had 
been married to the officer before his departure from his old station 
and had accompanied him on his leave to the United States. Accord- 
ingly under the regulations, supra, the officer was entitled to be reim- 
bursed for the traveling expenses of both himself and wife, but not 
in excess of the amount of the expense that would have been in- 
curred had they traveled directly from the old to the new station, 
the limiting clause (e), supra, being applicable to all expenses 
authorized under paragraph 48, including the expenses referred to 


in clause (4) thereof. 
The consul claimed reimbursement for the entire expenses of 


transportation of his wife from the United States to his new station 
upon the theory that so far as she was concerned, it was a journey to 
an initial post of duty. The claim was administratively approved, 
however, only for the estimated cost of transportation of the wife 
from the old to the new station, and the excess claimed was dis- 
allowed in the settlement in question. 

The right of the wife of a consular officer to transportation at the 
expense of the United States is primarily dependent upon the neces- 
sity of travel by the officer, no right to transportation on the part of 
the wife existing independently of the husband. The appropriation, 
which is the only statutory authority for such allowance provides 
for such expenses only under such regulations as the Secretary of 
State may prescribe. Therefore, no allowance is authorized in ex- 
cess of that prescribed in the regulation, supra. Reimbursement for 
transportation of a wife as for travel to an initial post of duty can 
only be allowed when it is the officer’s initial post of duty on an 
original appointment, or an assignment to a post after a change in 
class or grade such as would constitute a new appointment, and the 
wife accumpanies her husband or begins her journey within six 
months after the officer. 27 Comp. Dee. 950. In this case the travel 
by the wife was not performed within six months after that of the 
officer in going to his original station at Nairobi, Africa. 

Upon review the settlement is sustained. 


(A-10870) 
VETERANS’ BUREAU—LOSS OF WAGES OF BENEFICIARIES 


Reimbursement for loss of wages sustained by beneficiaries of the Veterans’ 
Bureau, incident to absence from employment while undergoing medical 
examination, computed on a piecework or average basis, may not be made 
for the period subsequent to June 4, 1923, for the reason that regulations 
of the Veterans’ Bureau promulgated on that date failed to provide for 
loss of wages so computed, and the approval of an individual claim by 
the director of that bureau may not be considered as a waiver of such 
regulations which are of a statutory character and not subject to waiver 
in individual cases, 
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Decision by Comptroller General McCarl, September 8, 1925: 

James Cotta has requested review of settlement No. 072177, dated 
March 30, 1925, disallowing his claim for $15, representing loss of 
wages for May 13 and 14, 1924, while absent from his employment 
with the Peabody Coal Co., Kincaid, Ill, incident to reporting for 
medical examination under order of the Veterans’ Bureau dated 
April 24, 1924. 

The claim received administrative approval of the Veterans’ 
Bureau and was referred to this office for direct settlement for the 
stated reason “ Reimbursement for loss of wages based on an 
average.” 

The claim for loss of wages is based on an affidavit of the superin- 
tendent of Mine No. 7, wherein it is stated that said mine was 
worked May 13 and 14, 1924, and on the following affidavit made 
by a clerk of the Peabody Coal Co.: 

This is to certify that James Cotta is in the employ of the Peabody Coal Co., 
of Kincaid, I11., and was absent from work on the following days: May 13 and 

Q». 
dee: Tate is a loader in the mine, and since he must depend on the number 
of cars allotted to him on each day, it is hard to fix an average daily wage, as 
some days he would earn seven, some eight, some nine, and some ten dollars 
per day, but believes that $7.50 a day would be a very fair average daily wage. 


His working day consisted of eight hours and because of his absence from 
the mine on the above-mentioned days he lost approximately $15. 


In decision of April 2, 1925, A-8096, it was held: 


Section 8024, Regulations United States Veterans’ Bureau, 1923, Supplement 
No. 1, September 30, 1923, which was originally promulgated June 4, 1923, 
has the force and effect of law. being based on section 303 of the war risk 
insurance act of October 6, 1917, 40 Stat. 406, providing for “loss of wages 
incurred” reimbursable “in the discretion of the directer.” See also section 
203 of the World War veterans’ act of June 7, 1924, 43 Stat. 622. And it has 
been held that the loss of wages must be susceptible of definite ascertainment. 
8 Comp. Gen. 549; 4 id. 515. Loss of wages on the basis of percentage or flat 
commissions, or based on what is usually termed piecework, depending on the 
individual efforts of employee, may not be definitely ascertained; that is, 
the “actual extent thereof” as required by the regulations is impossible of 
ascertainment. Therefore, there is no authority under the regulations promul- 
gated June 4, 1923, in their present form, to compute loss of wages on the basis 
of average earnings for any prior period of employment. 


The period involved in the present case was subsequent to June 
4, 1923, the date the regulations were originally promulgated, and 
this claim is, therefore, controlled by the regulations which do not 
provide for reimbursement for loss of wages for piecework or on an 
average basis. The specific approval by the Veterans’ Bureau of 
this claim may not be considered as having the effect of waiving the 
terms of general regulations which are of a statutory character and 
not subject to waiver in individual cases. 

In other words, the basic statute does not grant an absolute right 
to beneficiaries of the Veterans’ Bureau to reimbursement for loss 
of wages incident to medical examination in all cases, but the statute 
expressly provides that loss of wages will be paid only “in the dis- 
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cretion of the director,” and this and similar claims must be denied 
because the director in the exercise of that discretion vested in him 
by Congress, has seen fit to promulgate regulations which do not 
provide for loss of wages on a piecework or average basis. 

Upon review the settlement is sustained. 


(A-10604) 
TRAVELING EXPENSES—NOTARY FEES 


As a State is without authority to restrict or interfere with the operation of 
a Federally-owned and operated vehicle, a fee paid to a notary public for 
acknowledging an aflidavit to be used in securing a State identification tug 
for a Government-owned automobile used by an employee on official busi- 
ness, is not a necessary traveling expense and is not reimbursable. 

Decision by Comptroller General McCarl, September 9, 1925: 

E. D. M. Fowle, special disbursing agent, General Land Office, 
requested June 22, 1925, review of settlement No. C-21019-I, dated 
February 2, 1925, wherein was disallowed credit for reimbursement 
as a traveling expense to Joseph H. Favorite, for a payment of 50 
cents to a notary public as a fee for acknowledging an aflidavit or 
vath to be used in securing an automobile identification tag from the 
State of California. 

In support of the request for review it is stated that no charge is 
made by the State for a tag when issued for a motor vehicle owned 
and operated by the United States on oflicial business and it is con- 
tended that this payment was in no sense a tax by the State, but was 
paid to the notary public for his service in attesting an affidavit 
required by the State in connection with an application for a license 
or identification tag for a newly purchased motor vehicle. 

As no payment to the State of California itself is involved the 
payment is not objectionable as a State tax upon a Federal instru- 
mentality. However, the act of March 3, 1875, 18 Stat. 452, permits 
the allowance, as traveling expenses, only of such expenses as are 
actually and necessarily incurred on official business. It becomes 
necessary therefore to determine whether the expenditure was an 
actual and necessary traveling expense; that is, had the State the 
right to require an oath of a Federal oflicer or employee in connec- 
tion with his official duties. It is understood that the automobile 
was the property of the United States. Such being the case, the 
State was without authority to restrict or interfere with its use on 
official business of the Federal Government, Johnson v. Maryland, 
254 U. S. 51. Any requirement by the State that an employee of 
the United States make an affidavit as to the official use of a Gov- 
ernment-owned automobile is not compulsory and the payment of 
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the notary fee for such an affidavit was not authorized. 24 Comp. 
Dec. 540. Being an unnecessary expense the disallowance was 
correct. 

Upon review the settlement is sustained. 


(A-10914) 


TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN 





A seaman of foreign nationality signed on an American vessel in a port of the 
United States is an “American seaman” within the meaning of the acts 
providing for relief and protection of American seamen in foreign coun- 
tries and is entitled, when injured in a foreign port, to be returned to the 

United States, but such seaman may not be returned, at Government ex- 

pense, to his home in a foreign country in lieu of returning to the United 

States. 





Comptroller General McCarl to the Secretary of State, September 9, 1925: 

I have your letter of August 14, 1925, requesting decision whether 
Norman Roach, a seaman of foreign nationality signed on an Ameri- 
can vessel in a port of the United States, is entitled to be returned 
to his home in a foreign country at the expense of the United States. 

It has been held that a foreigner who ships on an American vessel 
in a port of the United States is an “American seaman” within the 
meaning of the acts providing for relief and protection of American 
seamen in foreign countries. See 2 Comp. Gen. 32. 

Section 4581, Revised Statutes, as amended by the act of December 
21, 1898, 30 Stat. 759, provides that if the American seaman is dis- 
charged on account of injury or illness incapacitating him for serv- 
ice, the expense of his maintenance and return to the United States 
shall be paid from the funds for the maintenance and transportation 
of destitute American seamen, but the provision is for “ return to the 
United States,” and not for transportation to such place as the 
seaman may elect. See 27 Comp. Dec. 617. 

The liability of the United States to return the seaman to the 
United States does not arise if the vessel on which he last served or 
another vessel belonging to the same company is available for his 
transportation to the United States. The primary liability for the 
return of the seaman to the United States rests on the owner of the 
vessel on which he last served. See 4 Comp. Gen. 252. It is obvious 
that no obligation would rest on the owner of the vessel to return the 
seaman to his home in another country than that from which he 
shipped and no such obligation rests on the United States. 

The primary purpose of the Government’s undertaking to return 
disabled seamen to a port of the United States is to make them avail- 
able for further service in the American merchant marine upon 
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their recovery from the disability, and such purpose would not be 
served by the return of a seaman to his home in a foreign country. 
Your question is answered in the negative. 


(A-10628) 
CLAIMS—CERTIFICATION TO CONGRESS—REVISION 


Where Congress has provided by a deficiency appropriation for the payment of 
an amount certified due a claimant by the accounting officers and reported 
for appropriation by the Secretary of the Treasury, said appropriation is 
available for the payment of the claim, but the settlement’s action is still 
subject to revision by the accounting officers as much so as if no defi- 
ciency appropriation had been necessary or made. The fact that an 
amount inadvertently found due by settlement of the accounting officers is 
reported to Congress and included in a deficiency appropriation act does 
not confer a legal right thereto. 


Comptroller General McCarl to Lieut. Commander Cornelius H. Mack, United 

States Navy, September 10, 1925: 

Your letter of May 15, 1925, addressed to the Treasury Depart- 
ment, requesting that you be paid the sum of $665.24 appropriated by 
Congress in the deficiency act of March 1, 1921, upon certification 
by the Treasury Department, has been referred to this office for 
consideration. 

You state that— 


Inasmuch as this sum was voted me by an act of Congress, it is submitted 
that the cancellation of the warrant was illegal and that I should be reim- 
bursed the amount of $665.24. 


It appears that by settlement October 9, 1920, the Auditor for the 
Navy Department certified due you $665.24, representing difference 
between the pay of a lieutenant, junior grade, and lieutenant from 
August 29, 1916, to January 31, 1918, and additional commutation 
of quarters for one room from August 29, 1916, to March 31, 1917. 
Allowance of the amount in question was based on your advance- 
ment on December 16, 1919, to the rank of lieutenant, effective from 
August 29, 1916, the date on which your running mate in the line 
attained that rank. 

Your claim was made to cover such difference of pay to and 
including June 30, 1918, but nothing was found due you for the 
period February 1 to June 30, 1918, the pay rolls showing you had 
been credited pay of a lieutenant for that period. Upon receipt of 
notification of settlement of October 9, 1920, on October 14, 1920, 
you wrote the Auditor for the Navy Department stating that though 
credited and paid such difference of pay for the period February 1 
to June 30, 1918, same was subsequently checked against your ac- 
count, and renewed your claim for said amount. In reply to said 
claim the Auditor for the Navy Department advised you that having 
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passed on your claim for such difference of pay he was without 
authority to reopen the case until expiration of one year from date 
of settlement; and that within said period you had right to appeal 
to the Comptroller of the Treasury. On October 10, 1921, you ad- 
dressed a letter to the Auditor for the Navy Department requesting 
that your claim, settled October 9, 1920, be reopened for further con- 
sideration relative to mistake of fact with respect to receipt by you 
of difference of pay for the period February 1 to June 30, 1918, 
and returned with said application Treasury warrant for the amount 
allowed you by settlement of October 9, 1920. Pursuant to that 
application the general accounting oflice in settlement of November 
7, 1921, reopened your claim and by reason of the fact that you were 
not entitled to any difference of pay or allowances allowed you by 
the Auditor for the Navy in settlement of October 9, 1920, returned 
the warrant to the Treasurer of the United States for cancellation. 

Your advancement to the rank of lieutenant on December 16, 1919, 
was made pursuant to the act of July 1, 1918, 40 Stat. 708, which as- 
similated the rank of officers of the Dental Corps (within certain 
limitations) to the rank of officers of the Naval Medical Corps. 
Prior to said settlement of October 9, 1920, said act of July 1, 1918, 
by decision dated March 7, 1919, 25 Comp. Dec. 647, had been con- 
strued by the Comptroller of the Treasury not to be retroactive in its 
effect so as to confer increased pay and allowances thereunder prior 
to date of approval of the act. That construction of said act of July 
1, 1918, was in effect and binding on the Auditor for the Navy De- 
partment when by settlement of October 9, 1920, he allowed you the 
difference of pay in question. 4 Comp. Dec. 723. 

The fact that the amount inadvertently found due you in said 
settlement was reported to Congress and included in the deficiency 
appropriation in the act of March 1, 1921, 41 Stat. 1185, did not give 
you any legal right thereto. Where Congress has provided by a 
deficiency appropriation for the payment of an amount certified due 
a claimant by the accounting officers and reported for appropriation 
by the Secretary of the Treasury, said appropriation is available for 
the payment of the claim, but the settlement action is still subject 
to revision by the Comptroller General, as much so as if no deficiency 
appropriation had been necessary. 23 Comp. Dec. 259; 2 MS. Comp. 
Gen. 12, October 1, 1921. 

Also an overpayment made by mistake is made in violation of 
law and the officer can acquire no legal right thereto. Your pay 
was fixed by law and no one was authorized to pay you any more. 
Overpayments to an officer made by mistake can be corrected at 
any time and the overpayment charged against the officer’s account. 
United States v. Burchard, 125 U. S. 176; 8 Comp. Dee. 24. 
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DECISIONS OF THE COMPTROLLER GENERAL 
(A-10672) 


VEHICLES, AUTOMOBILE—HIRE OF, AT OFFICIAL STATION OF 
EMPLOYEE 


The hire of an automobile for use by an employee in or about his official sta- 
tion, whether for a continuous period with a driver, or for any period 
without a driver and under the custody and control of the employee, ir- 
respective of whether hired by the mile, hour, day, or month, constitutes 
the maintenance and operation of « passenger-carrying vehicle in contra- 
vention of the act of July 16, 1914, 38 Stat. 508, and for which reimburse- 
ment from Government funds is not authorized in the absence of express 
statutory authority. Where an employee is in an authorized travel status 
entitling him to reimbursement for actual expenses of transportation under 


the act of March 3, 1875, 18 Stat. 452, the rule laid down in 4 Comp. Gen. 
836, is applicable. 


Decision by Comptroller General McCarl, September 11, 1925: 

R. C. Lyle, Federal prohibition director, requested June 25 and 
July 20, 1925, review of settlements C—24220-Ti and 24221-Ti in so 
far as they disallowed credit for reimbursement to Russell C. Jack- 
son for expenditures for automobile hire, vouchers Nos. 438 and 526. 

It appears from the evidence now submitted that the automobile, 
a Ford coupé, was hired by Mr. Lyle at a rate of 15 cents per mile 
plus cost of gasoline and oil actually consumed. 

From voucher No. 438 it appears that the ca? was used 16 days 
during December, 1924, for a total mileage of 469 miles, consuming 
39 gallons of gasoline and 4 quarts of oil; total cost, $78.57. 

From voucher No. 526 it appears that the car was used 12 days 
during January, 1925, for a total of 456 miles, consuming 38 gallons 
of gasoline and 4 quarts of oil; total cost, $76.44. 

Prior to the period covered by the above settlement automobiles 

with drivers had been hired by the month to be available at all times 
if required. This was held to be in contravention of the act of July 
16, 1914, 38 Stat. 508, which provides: 
* * * there shall not be expended out of any appropriation made by Con- 
gress any sum for purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 
public service of the United States unless the same is specifically authorized 
bylaw * * *, 

The practice of hiring on a mileage basis appears to have been 
substituted for the prior practice upon the assumption that it was 
only the form of the hiring under the former practice that was 
objectionable. This would indicate that the decisions of this office 
on that subject (particularly A-8885 of April 23 and August 12, 
1925) have not been fully understood. In connection with the hire 
of motor-propelled passenger-carrying vehicles, there is primarily 
for decision whether the hire was for use by an employee in the 
performance of specific trips of authorized travel on official business, 
or whether the hire was for general official use in and about the duty 
station of the employee. Where the employee is in an authorized 
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travel status entitling him to reimbursement for actual expenses of 
transportation under the act of March 3, 1875, 18 Stat. 452, the 
following rule, quoted from the syllabus of 4 Comp Gen. 836, is 
applicable: 


The hire of an automobile for actual and necessary travel upon public 
business by the trip, mile, hour, or day to reach points inaccessible by common 
earriers is a proper charge against appropriations available for traveling 
expenses. Where the public business so requires, contracts may be entered 
into for hire of automobiles covering a period of a year or less, payment to be 
made on the basis indicated only for such time as the vehicle is actually 
required on official trips away from the headquarters or place where the 
automobile is hired. 


The hire of an automobile for use by an employee in or about his 
official station, whether for a continuous period with a driver or for 
any period without a driver and under the custody and control of 
the employee, constitutes the maintenance and operation of a pas- 
senger-carrying vehicle in contravention of the act of July 16, 1914, 
supra, for which there is no justification in law and for which 
reimbursement from Government funds is not authorized in the 
absence of express statutory authority. Whether the terms of hire 
provide for payment by the mile, hour, day, or month is not material. 
It is the purpose for which hired and the use made of the car that 
are for consideration in determining the legality of the hiring. 
Unless the car is hired for and used only on specific trips of author- 
ized official travel, the hiring is not authorized under an appropria- 
tion which is not specifically made available for the purchase, main- 
tenance, or operation of passenger-carrying vehicles. 

In the present case the automobile was used in and about the 
station of the employee “trailing ” suspected violators of the prohi- 
bition laws. If the needs of the service require such use of automo- 
biles, the matter should be presented to the Congress with a view to 
obtaining specific authority to use a part of the appropriation 
involved for the purchase, maintenance, operation, or hire of passen- 
ger-carrying vehicles. 

Upon review the settlement is sustained. 


(A-11036) 


GRATUITIES, REENLISTMENT ALLOWANCE—ENLISTMENT AFTER 
DISCHARGE FROM THE NAVAL RESERVE 


Under section 22 of the act of February 28, 1925, 43 Stat. 1086, enlisted men of 
the regular Navy who are assigned to the Fleet Naval Reserve in accord- 
ance with said section, or who within three months from date of discharge 
from the regular Navy, upon completion of a four-year enlistment, enlist 
in the Naval Reserve, may, while so in the Naval Reserve, be permitted to 
reenlist in the regular Navy, and shall be entitled to the same reenlistment 
allowance as if they had enlisted in the regular Navy within three months 
of their last discharge therefrom. 
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Under section 25 of the act of February 28, 1925, 43 Stat. 1087, former enrolled 
men of any class of the Naval Reserve Force who had enrolled therein 
within four months from the date of their discharge from the regular 
Navy, and who were on July 1, 1925, transferred to the Naval Reserve 
created by said act, and subsequently reenlisted in the regular Navy within 
three months from date of discharge from the Naval Reserve, shall be 
entitled to the reenlistment allowance based on their last term of service 
in the regular Navy. 


Comptroller General McCarl to the Secretary of the Navy, September 11, 

1925: 

I have your letter of August 27, 1925, submitting a proposed 
change in section B of “Instructions for carrying into effect the 
joint service pay bill, act of June 10, 1922,” with the request for an 
expression of view whether the change, in so far as it affects disburse- 
ments, is in conformity with law. 

The proposed change to follow at the end of paragraph 5, page 
B15, is as follows: 


Under the provisions of section 25 of the act of February 28, 1925, former 
enrolled men of any class of the Naval Reserve Force who had enrolled in the 
Naval Reserve Force within four months from the date of their discharge from 
the regular Navy, «and who were on July 1, 1925, transferred to the Naval 
Reserve created by the act of February 23, 192 5, and subsequently reenlist in 
the regular Navy within three months from the date of their discharge from 
the Naval Reserve, shall be entitled to enlistment allowance based upon their 
last term of service in the regulur Navy. 

Enlisted men of the reguiar Navy who are assigned » the Fleet Naval Re- 
serve in accordance with section 22 of the act of February 28, 1925, or enlisted 
men who within three months from date of discharge from the regular naval 
service upon completion of a four-year enlistment enlist in the Naval Reserve, 
may, while so in the Naval Reserve, be permitted to reenlist in the regular 
naval service, in which case they shall be entitled to the same benefits as if 
they had enlisted in the regular naval service within three months of their 
last discharge therefrom, and shall be entitled to enlistment allowance based 
upon their last term of service in the regular Navy. 

Enlisted men who are enlisted in the Naval Reserve created by the act of 
February 28, 1925, any time after July 1, 1925, and who are discharged there- 
from for any purpose other than to enlist in the regular Navy, shall not be 
eatitled to enlistment allowance upon subsequently enlisting in the regular 
Wavy unless such enlistment in the Navy shall occur within three months 
from the date of discharge from their last term of service in the regular 
Navy. 


Section 10 of the act of June 10, 1922, 42 Stat. 630, provides: 


* * * yxisting laws authorizing a reenlistment gratuity to enlisted men 
of the Navy and Coast Guard are hereby repealed, and an enlistment allow- 
ance equal to $50 multiplied by the number of years served in the enlistment 
period from which he has last been discharged, but not to exceed $200, shall be 
paid to every honorably discharged enlisted man of the first three grades who 
reenlists within a period of three months from the date of his discharge; and 
an enlistment allowance of $25 multiplied by the number of years served in the 
enlistment period from which he has last been discharged, but not to exceed 
$100, shall be paid to every honorably discharged enlisted man of the other 
grades who reenlists within a period of three months from the date of his 
discharge * * *%, 


The proposed change relates to the following provisions of the 
act of February 28, 1925, 43 Stat. 1086, 1087: 


Sec. 25. Enrolled men of the Naval Reserve Force transferred by section 1 
of this Act to the Naval Reserve herein created, who had enrolled in the Naval 
Reserve Force within four months from the date of their discharge from the 
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regular Navy, and who hereafter reenlist in the regular Navy within three 
months from the date of their discharge from the Naval Reserve herein created, 
shall be entitled to the same benefits as if they had reenlisted in the regular 
Navy within three months of their last discharge therefrom. 

Sec. 22. That the Secretary of the Navy, in his discretion, under such regu- 
lations as he may prescribe, may require any person hereafter when first en- 
listing in the regular naval service and may authorize any enlisted man in 
such service to obligate himself to serve four years in the Fleet Naval Re- 
serve upon termination of his enlistment in the regular naval service: Pro- 
vided, That upon termination of their enlistment in the regular naval service, 
men who have so obligated themselves shall be assigned to the Fleet Naval 
Reserve for the four-year period, unless they apply for reenlistment * * * 
in the regular naval service * * *. 

* . * * + * + 

Enlisted men of the regular naval service assigned to the Fleet Naval Re- 
serve in accordance with the provisions of this section, or enlisted men who 
within three months from date of discharge from the regular naval service 
upon completion of a four-year enlistment, enlist in the Naval Reserve, may, 
while so in the Naval Reserve, be permitted to reenlist in the regular naval 
service, in which case they shall be entitled to the same benefits as if they 
had enlisted in the regular naval service within three months of their last 
discharge therefrom. 


It is suggested that after the words “ regular Navy ” and before the 
words “shall not” there be inserted parenthetically “ (as provided 


in the two preceding paragraphs) ,” making the paragraph read: 


Onlisted men who are enlisted in the Naval Reserve created by the act of 
February 28, 1925, any time after July 1, 1925, and who are discharged there- 
from for any purpose other than to enlist in the regular Navy (as provided in 


the two preceding paragraphs) shall not be entitled, ete. 


As so modified there appears no reason why the proposed change 
in instructions may not be issued. 

It is to be understood in a submission of this kind that the legal 
effect of the instructions must be for determination of this office when 
particular facts arise bringing them into question, and that the in- 
structions must, therefore, be subject to such interpretation as may 
then be made. 


(A-11048) 
CONTRACTS—CERTAINTY OF CONSIDERATION 


Contracts for the purchase of gasoline by the United States based on the 
tank-wagon price on date of delivery are invalid and unenforceable for 
lack of certainty, being nothing more than a promise to buy an indefinite 
quantity at an indefinite price to be fixed by the contractor. 

Contracts for the purchase of gasoline by the United States at a stipulated 
reduction or discount from the market price with a further stipulation 
that the price shall not exceed a specified maximum are not invalid or 
void for uncertainty but, due to the necessity of determining the market 
price at the date of every delivery, payments under contracts so worded 
should not be made by disbursing officers and claims thereunder should 
be paid only by direct settlement in the General Accounting Office. Such 
contracts are inadvisable, the better procedure being to contract for de- 
liveries at a fixed price extending over such a period of time not exceeding 
one year as to which competition, advantageous to the Government, can 
be secured. (Moditied by 5 Comp. Gen. 342.) 
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Comptroller General McCarl to the Postmaster General, September 12, 1925: 

There has been received your letter of August 26, 1925, requesting 
advice whether contracts for the purchase of gasoline may be law- 
fully entered into based on competitive bids stating the price “at 
$0.03 below the filling-station price on date of delivery” or “at 
$0.02 below the tank-wagon price on date of delivery ” or at “a price 
of $0.02 below the tank-wagon price not to exceed $0.18 per gallon.” 

Your attention is invited to decision of this office, dated March 5, 
1925, A-7709, wherein it is held that the contract with the Conti- 
nental Oil Co., discussed therein, was invalid and unenforceable 
because the price of gasoline was determined by the future tank- 
wagon prices on date of delivery; in other words, the future tank- 
wagon price fixed by the seller became the contract price. It is 
obvious that such a contract is invalid for lack of certainty; in fact, 
being nothing more than a promise to buy an indefinite quantity at 
the future market price. 

In decision of May 20, 1925, A-8751, in discussing the contract 
dated June 24, 1924, made with the Standard Oil Co. of California, 
it was held in effect that where the prices quoted to the Government 
were at a stipulated amount below the market price on the date of 
delivery with a further stipulation as to maximum price, such 
prices would form a legal basis for a valid contract. It was pointed 
out in that decision, however, that as payment under such a contract 
would involve a determination as to the market price on date of 
each delivery, vouchers covering all such payments should be for- 
warded to the General Accounting Office for direct settlement, ac- 
companied by evidence of what the market price was at the time and 
place of delivery. 

It was further stated in said decision that it should not be under- 
stood that such contracts are acceptable as being proper or advisable, 
the better procedure being to have the consideration to be paid 
definitely fixed for deliveries over a period as to which competition, 
advantageous to the Government can be obtained—as for a year, 
quarter, or month. 

Your question is answered accordingly. 


(A-9721) 
SALES, SURPLUS WAR SUPPLIES—REFUNDS 


The return of surplus war supplies sold at public auction, because of their 
failure to conform to the specifications under which sold, and their accept- 
ance by the Government renders the Government liable not only for refund 
of the purchase price, but for the actual necessary expenses in connection 
with the sale of the property such as cartage, labor, freight, and war tax. 
In the absence of evidence showing that the storage of said supplies was 
authorized or requested by an agent of the Government, and the holding 
not having been other than storage in a general sense, the Government 
is under no obligation to make payment therefor. 


11273°—26——14 
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Comptroller General McCarl to Captain R. G. Jenks, United States Army, 
September 14, 1925: 
There has been received your letter of May 15, 1925, transmitting, 

with request for decision as to whether payment thereon is author- 

ized, a voucher in favor of the Hazelton Mills (Inc.) in the sum 
of $4,561.45 to cover its claim for reimbursement of moneys ex- 
pended for storage, cartage, labor, freight, and war tax in connection 
with its purchase December 8, 1919, of certain Army surplus prop- 
erty on Sales No. 6850 (S. P. D. No. 1978-C. E.) for the sum of 
$202,147.94, and the return to Government control of a portion 

thereof, for which a refund of $95,119.98 was made March 9, 1922. 
It appears that under said sale No. 6850 deliveries were made to 

purchaser of 130,090 yards of duck, O. D., 5614’’, 20 oz., 50x29, 

at its bid price of $0.698764 per yard ($96,492.32), and of 160,81514 

yards of duck, O. D., 5634’’, 2624 0z., 48x30, at its bid price of 

$0.656999 per yard ($105,655.62), for which the total sum of $202,- 

147.94 was paid; and shipment of said goods was made from storage 

point, Jeffersonville (Indiana) depot, to New York, in accordance 

with purchaser’s shipping instructions. Subsequently 144,77914 

yards of the duck so purchased were returned to the New York 

Army depot and the $95,119.98 purchase price paid therefor was 

refunded to purchaser because such goods did not conform in char- 

acter or specification to the requirements of the sale agreement. See 

1 Comp. Gen. 466. 

The rule followed by the Government, where purchases by it are 
rejected, is to hold the same subject to shipping instructions and then 
to ship them as directed at the contractor’s expense. ‘That rule is 
applicable here. It is not a question of damages, but of the pur- 
chaser acting for the benefit of the seller in seeing to the return of 
the goods, and such proper costs of transportation, etc., as may be 
paid by the purchaser are in the nature of advances on account of the 
seller. The purchaser, therefore, is entitled to reimbursement of 
such items as are necessarily expended incident to the purchase and 
the return to Government control of the 144,77914 yards of duck. 

In 2 Comp. Gen. 484, quoting from the syllabus, it was said: 

The return of surplus war supplies because of their failure to meet the speci- 
fications under which sold renders the Government liable for the expenses 
incurred by the purchaser for freight, storage, and handling, which expenses 
may be reimbursed from the proceeds of the general sale of like supplies when 
held in special-deposit account. 

In the instant case the purchaser is entitled to be reimbursed for 
the actual and necessary expenditures made for freight (including 
war tax), cartage, labor, and storage if necessarily incurred (but not 
storage in a general sense) incident to the purchase and return to 
Government control of the 144,77914 yards of duck hereinabove 
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mentioned. However, as the storage of said property was not done 
by the authority, request, or direction of an agent of the United 
States, and such storage does not appear to have been other than 
storage in a general sense, the Government is under no obligation 
to make payment therefor. 

It appears from the evidence that the actual necessary expenses 
for which the United States is liable to claimant in connection with 
its return of said property are freight and war tax, $1,908.05; 
cartage, $271.80; and labor, $135.90; aggregating $2,315.75. 

Payment of the voucher submitted is therefore authorized in the 
sum of $2,315.75, if otherwise correct, and proceeds of like supplies 
are available. 2 2’ Comp. Gen. 484. 


(A-11053) 


TRANSFER OF ENLISTED MEN OF THE NAVY TO THE FLEET 
NAVAL RESERVE 


When an enlisted man of the Navy is absent without leave he is not rendering 
naval service and the period so absent may not be counted in computing 
the 16 or 20 years’ naval service necessary for transfer to the Fleet Naval 
Reserve. 

Absence from duty while under arrest by civil authorities, or while in arrest 
awaiting trial by court-martial, or the result of trial and serving sentence 
of a court-martial, may not be counted in computing the naval service of 
an enlisted man of the Navy for transfer to the Fleet Naval Reserve, with 
the exception that when, as the result of trial and serving sentence, the 
man is confined on his ship or at his station and the total of such nonper- 
formance of naval duties does not exceed three months in enlistments | 
totaling four years, such time may be counted. 


Comptroller General McCarl to the Secretary of the Navy, September 14, 
1925: 


There has been received your letter of July 14, 1925, requesting fur- 
ther consideration of the requirements of the act of August 29, 1916 
39 Stat. 590, for transfers to the Fleet Naval Reserve, the subject of 
decisions of August 13 and October 14, 1924 (D. M. 412), issued to 
the auditing division of this office for guidance in the audit of ac- 
counts. In the decision of October 14, 1924, it was held that the fol- 
lowing periods did not constitute service within the meaning of the 
law requiring 16 and 20 years’ naval service for transfer : 


1. Time while on furlough without pay. 

2. Inactive service or training service as a member of the Naval Reserve 
Force. 

And except as to minority enlistments: 

38. Time lost on account of injury, sickness, or disease resulting from the 
miun’s own intemperate use of drugs or alcoholic liquors, or other misconduct ; 

4. Absence without leave (including desertion and imprisonment while in 
civil arrest resulting in sentence and while serving such sentence) ; 

5. Nonperformance of duty because imprisoned both while in arrest resulting 
in court-martial sentence and while serving such sentence. 
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In your letter it is stated: 


In the administration of the above provisions of law it has been the practice 
of this department to count all service between date of enlistment and date of 
transfer to the Fleet Naval Reserve as “ naval service,” with the exception of 
the following: 

(a) Time while on furlough without pay. 

(b) Inactive service or training service as a member of the Naval Reserve 
Force. 

(c) Time lost on account of injury, sickness, or disease due to a man’s own 
misconduct since 29 August, 1916. 

(d) Absence without leave and time while confined by naval or civil authori- 
ties, when such absence or confinement exceeds a total of three months’ time 
in an enlistment. 


This procedure is in accordance with the procedure suggested by you in your 
decision of October 14, 1924, for computation of “ naval service” for transfer 
to the Fleet Naval Reserve, except that it includes as “ naval service”: 

(a) Absence without leave and time in confinement by naval or civil authori- 
ties when such time totals less than three months in an enlistment; and 

(b) All service rendered as a commissioned or a warrant officer in the naval 
service, 

In decision of October 14, 1924, it was said with respect to serv- 
ices as a warrant or commissioned officer under temporary commis- 
sion or warrant in the Navy and active service other than training 
as an officer in the Naval Reserve Force that the act of May 31, 
1924, specifically authorized the counting of this service between 
April 6, 1917, and December 31, 1921, for longevity pay purposes 
“and no reason is apparent why suclr service should not also be 
counted as ‘naval service’ for purposes of transfer to the Fleet 
Naval Reserve.” This apparently has been taken as said in con- 
nection with the dates named in the act of May 31, 1924, but it is 
not to be so limited. Such service other than between the dates in- 
dicated is not included in the five classes of cases specifically named 
in the decision of October 14, 1924, and at least one of the forms of 
service is by necessary implication included in the second class which 
directed that there should be excluded inactive service or training 
service as a member of the Naval Reserve Force, necessarily imply- 
ing that active service other than for training is included whether 
in an enlisted rating or as a warrant or commissioned officer. In 
addition it may be stated that if any enlisted man had service as a 
warrant or commissioned officer in the naval service other than in 
the Naval Reserve Force or under a temporary warrant or commis- 
sion in the Navy under the act of May 22, 1917, 40 Stat. 84, such 
service is properly for inclusion for transfer to the Fleet Naval Re- 
serve and this statement includes warrant or commissioned service 
in the National Naval Volunteers and the Naval Militia in the 
actual service of the United States and exclusive of training service. 

The differences, therefore, seem to be limited to the last para- 
graph (a) quoted, and this difference is only where the absence as 
therein described is for three months or less in an enlistment; the 
Navy Department view and practice having been to ignore such ab- 
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sences for the purpose of transfer. The basis of this view is stated 
as (1) that absence without leave is an offense against naval dis- 
cipline, for which adequate and complete punishment is provided; 
(2) that the decision excluding this service is founded upon de- 
cisions of this office holding that the act of August 29, 1916, 39 Stat. 
580, requiring the making good of time lost on account of injury, 
sickness, or disease resulting from the man’s own misconduct, in- 
cluded in the term “ misconduct,” absence without leave, and absence 
from duty in arrest, and these decisions have now been departed 
from; (3) that other provisions of the act of August 29, 1916, in 
close relation to the provision for transfers to the Fleet Naval Re- 
serve refer specifically to four-year enlistments, and that four-year 
enlistments were in the consideration of Congress when providing 
for transfers at the expiration of an enlistment after 16 years’ naval 
service and after 20 years’ naval service; (4) by way of argument it 
is suggested that under the original act requiring transfers at expira- 
tion of enlistment after 16 years’ service the holding of this office 
would deny transfer to a man who had been absent without leave 
one day during his prior four enlistments of four years each; and 
(5) that the department has been construing the act as authorizing 
transfers after four or five four-year enlistments, such construction 
not being questioned until the decision of August 13, 1924, and that 
decision necessitates a change of procedure based upon the depart- 
ment’s construction of the law followed for many years. 

The decision of October 14, 1924, limited its application to trans- 
fers made after November 1, 1924, and recognized that the decision 
changed a practice which had been followed prior thereto. So far as 
difference in method of computing services is concerned the decision 
did not, as stated by you, “affect * * * men who have been 
* * * transferred,” and the question is important only as to 
transfers made subsequent to November 1, 1924. With respect to 
the first ground of objection to the decision you state: 















Absence without leave or over leave has, from the beginning of the Navy, 
been considered an offense against naval discipline cognizable by the Articles 
for the Government of the Navy and for which specifie punishments are pro- 
vided to be administered either by the commanding officer of the offender or 
by sentence of courts-martial. Such absence is unauthorized and punishment 
is administered therefor, and the man should not and does not receive pay 
during such unauthorized absence, but it has not been held that during such 
absence a man is not still in the Navy and performing naval service. 


I apprehend that the suggestion contained in this paragraph that 
a man while absent without leave is “ performing naval service” is 
inadvertent. It does not follow from the fact that the man is to be 
considered as still in the Navy that he is performing naval service. 
It hardly requires demonstration that a man while committing the 
crime of absence without leave, for which he is amenable to punish- 
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ment, is not in the performance of any duty. The mere recitation of 
the facts shows he is not performing naval service. Generally, con- 
viction of an offense inflicts upon the culprit consequential results 
in addition to the penalty carried by the sentence; if in absence with- 
out leave there is no service, the punishment imposed for the offense 
does not constitute the period so absent without leave service. If the 
argument as to absence without leave for periods less than three 
months is of any weight, it is relatively potent with respect to ab- 
sence without leave in excess of three months and with respect to 
desertion. While the quoted paragraph does not distinguish between 
absence without leave or desertion of less than three months and 
more than three months, the practice of the Navy Department, as has 
been indicated, is to treat absence for the longer period as not naval 
service to be counted for the purpose of transfer. A deserter, and 
equally a man absent without leave, is in the service until the expira- 
tion of his enlistment, whether the period of absence is greater or less 
than three months. The appropriateness of the suggestion is not 
therefore apparent. Possibly it has its origin in the regulations and 
practice under the act of August 22, 1912, 37 Stat. 331, which pro- 
vides: 

That under such regulations as the Secretary of the Navy may prescribe, 
with the approval of the President, any enlisted man may be discharged at 
any time within three months before the expiration of his term of enlist- 
ment or extended enlistment without prejudice to any right, privilege, or 
benefit that he would have received, except pay and allowances for the un- 
expired period not served, or to which he would thereafter become entitled, 
had he served his full term of enlistment or extended enlistment: Provided, 
That nothing in this Act shall be held to reduce or increase the pay and al- 
lowances of enlisted men of the Navy now authorized pursuant to law. 

Men discharged under the regulations made pursuant to this stat- 
ute are, of course, entitled to credit for a full enlistment of four 
years for the purpose of transfer if in the enlistment or enlistments 
totaling four years there was actual service of three years, nine 
months. This statute sets up no general rule that all service of three 
years and nine months shall count as four years’ service. A dis- 
charge must come within the regulations made pursuant to the law, 
otherwise the law has no application. 

This office has determined that absence without leave, absence while 
in arrest by civil authorities, if convicted, and absence awaiting trial 
and while serving sentence are not “misconduct” within the mean- 
ing of the act of August 29, 1916, 39 Stat. 580, and required to be 
made good before an enlistment is completed. The decision goes no 
further, and the holding does not require.as a necessary consequence 
that such absence from duty be treated as service for all purposes. 

Combining the third and fourth of the reasons advanced for modi- 
fication, the suggestion that a year may be without statutory author- 
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ity something other than 12 full calendar months is at least doubtful. 
To carry the suggestion to its utmost with a minimum of actual 
service of three years and nine months in the four or five four-year 
enlistments, transfers would be accomplished in 15 years and 18 
years 9 months, although the eligibility for transfer fixed by the 
statute is 16 years and 20 years. The statute has specifically pro- 
vided, 39 Stat. 590: 


* * * That for all purposes of this Act a complete enlistment during 


minority and any enlistment terminated within three months prior to the 
expiration of the term of enlistment by special order of the Secretary of the 
Navy shall be considered as four years’ service * * *. 

The precise language establishing eligibility for transfer required 
that the statute specifically provide for exceptions, and it has pro- 
vided for two exceptions, minority enlistment and enlistments ter- 
minated within three months of expiration of enlistment by special 
order of the Secretary of the Navy. Discharges under the 1912 stat- 
ute are also specifically provided. 

Section 26 of the act of February 28, 1925, with respect to enlisted 
men in the service July 1, 1925, or in the Naval Reserve Force, who 
enlist in the Navy as therein provided and are thereafter trans- 
ferred to the Fleet Naval Reserve, provides: 

* * * That for all purposes of this section a complete enlistment during 
minority shall be counted as four years’ service and any enlistment terminated 


within three months prior to the expiration of the term of such enlistment 
shall be counted as the full term of service for which enlisted. 


Under a familiar rule of statutory construction the specific pro- 
visions for these exceptions negative the existence of others; that 
is, in all other cases than those specifically provided for the period 
of service fixed by the statute is required for transfer; were it other- 
wise, the specific exceptions provided would be useless. An opinion 
of the Attorney General, 9 Op. Atty. Gen. 437, may here be appro- 
priately cited that the intent of the law is not to be learned by ascer- 
taining the thought that may have been in the minds of those who 
passed it unless the same thought is expressed in the law itself. 

Were there a doubt as to the meaning of the phraseology requiring 
16 and 20 years of naval service for eligibility for transfer to the 
Fleet Naval Reserve, the contemporaneous practical construction of 
the department would be entitled to weight, but when the meaning 
of a statute is clear it can not be affected by departmental practice. 
20 Op. Atty. Gen. 592, and see also 21 Op. Atty. Gen. 410. It was 
not until the service of enlisted men for longevity increv<e and 
enlistment allowance under the act of June 10, 1922, 42 Stat. 625, 
was reported that the practice of the department in this respect was 
known. 
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The Supreme Court has said with respect to the contract of enlist- 
ment and absence without leave, in United States v. Landers, 92 
U.S. 77, 79: 

* * Ba 


The contract is an entirety; and, if service for any portion of the 
time is criminally omitted, the pay and allowances for faithful service are not 


earned * * %, 

If service is “criminally omitted,” it is omitted; it is not service. 
It is not service for pay and allowances and, equally so, is not service 
for attendant benefits. Obviously, if a man criminally omits service 
and is not serving for pay and allowances, he is not serving for 
longevity increase, for enlistment allowance purposes, nor for eli- 
gibility for transfer to the Fleet Naval Reserve. What is true of 
absence without leave is equally true where a man is held in arrest 
by civil authorities and convicted. He is not entitled to pay for 
such absence; he renders no service to the United States. So, also, 
where a man is withdrawn from the performance of his naval duties 
to serve a sentence of imprisonment imposed by a court-martial, he 
is not serving while awaiting trial and serving sentence. It should 
be understood, however, that absence while awaiting trial and serv- 
ing sentence of court-martial has no application to sentences of con- 
finement on ship or at station for minor infractions; and applica- 
tion of this qualification, the department’s practice of not excluding 
time while confined by naval authorities when such confinement does 
not exceed three months’ time in an enlistment or enlistments total- 
ing four years, is apparently proper and the most practical. 

With respect to the extreme case suggested, of a man who in four 
4-year enlistments was absent without leave one day and who under 
the construction of the act made by this office would be required to 
reenlist, his case is no different than that of a man who by suc- 
cessive enlistments, extensions, and retentions under section 1422, 
Revised Statutes, had accumulated a service of, say, 15 years 11 
months. There is no question he would not be eligible. However 
insignificant the deficiency in service, and from whatever cause it 
may have occurred, the eligibility for transfer with “twenty or more 
years’ naval service ” or “after sixteen years’ naval service” does 
not exist, and where such eligibility does not exist no legal status 
entitling to pay can be created by an attempt to transfer the man 
to the Fleet Naval Reserve. 

As has been stated, this office has not questioned in this respect 
the Navy Department’s procedure as to transfers made prior to 
November 1, 1924, and the rules formulated in decision of October 
14, 1924 (as herein explained), are applicable only to transfers 
made on and after November 1, 1924. 

It may be that appropriate regulations under the 1912 statute 
for discharge within three months of expiration of enlistment could 
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- 
be drawn to relieve future cases of hardship or inconvenience in 
connection with transfers to the Fleet Naval Reserve, but the exist- 
ing regulations will not permit a construction such as is asked. 


(A-8864) 


ARMY PAY, LONGEVITY—RETIRED OFFICER ASSIGNED TO ACTIVE 
DUTY 


A retired officer of the Army, below the grade of brigadier general, lawfully 
detailed to active duty and entitled to the full pay and allowances of his 
grade under section 17 of the act of June 10, 1922, 42 Stat. 632, is entitled 
to count active service performed after retirement in determining his 
service for base or period pay while on active duty. When such officer is 
relieved from active duty, however, such active service after retirement 
does not change the base or period pay upon which the retired pay of the 
officer is computed, but may be counted for longevity increase of retired 
pay as authorized by the act of May 12, 1917, 40 Stat. 48. 


Decision by Comptroller General McCarl, September 15, 1925: 

There is before this office voucher No. 1795 in the accounts of 
Capt. S. B. Armat, Finance Division, United States Army, covering 
payment of pay and allowances to Col. George J. Holden, United 
States Army, retired, for the month of November, 1924. 

Colonel Holden was retired October 25, 1922, having had 24 years 
2 months and 27 days’ service, and, accordingly, was entitled at the 


time of retirement to the pay and allowances of an officer in the 
fifth pay period. By paragraph 14, Special Order No. 202-0, 
August 28, 1919, he had been assigned to duty as professor of mili- 
tary science and tactics at the University of Vermont and State 
Agricultural College, Burlington, Vt., and upon retirement, by 
paragraph 22, Special Order No. 252, October 26, 1922, he was con- 
tinued on such active duty. He was paid as per said voucher the 
pay and allowances of an officer with dependents in the sixth pay 
period, the active duty performed since retirement being counted to 
make up the 26 years’ service necessary to bring him within that 
period. The question presented is whether a retired officer may 
become entitled under the act of June 10, 1922, 42 Stat. 625, to the 
pay, etc., of the next higher period for the time while on active duty 
and entitled to full pay and allowances. 

Section 40b of the national defense act of June 3, 1916, as amended 
by the act of June 4, 1920, 41 Stat. 777, authorized the President to 
detail such numbers of retired officers of the Regular Army as may 
be necessary for duty as professors of military science and tactics at 
certain educational institutions. Section 55c of the act of June 3, 
1916, as amended by the act of June 4, 1920, 41 Stat. 780, authorized 
the Secretary of War to detail such available retired officers of the 
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Regular Army as he may deem necessary to certain other schools and 
colleges. The act of May 12, 1917, 40 Stat. 48, provided that there- 
after retired officers of the Army detailed to active duty sliall be 
entitled to increases of longevity pay by reason of active duty per- 
formed on active detail since retirement. The said act of June 3, 
1916, as amended by the act of June 4, 1920, provided in section 40), 
41 Stat. 777, that retired officers below the grade of brigadier genera! 
shall, when on active duty, receive full pay and allowances, and in 
section 127a, 41 Stat. 786, provision is made for promotion of such 
retired officers by reason of active duty performed since retirement. 

Section 17 of the act of June 10, 1922, 42 Stat. 632, provides: 

* * * Active duty performed after June 30, 1922, by an officer on the 
retired list or its equivalent shall not entitle such officer to promotion: 
* * *. Retired officers of the Army * * * below the grade of brigadier 
general * * * shall, when on active duty, receive full pay and allowances. 

The act of March 2, 1925, 43 Stat. 1099, 1100, by section 2 provides 
that duty performed by retired officers of the Regular Army pursu- 
ant to War Department orders issued under said sections 40b or 55c 
shall be construed to be active duty for the purpose of increase of 
longevity pay of such retired officers within the meaning of the 
national defense act of June 3, 1916, as amended by the act of June 
4, 1920, and the act of May 12, 1917, and the act of June 10, 1922; 


mas 


and by section 4 that such duty performed prior to July 1, 1922, by 
retired officers of the Regular Army shall be construed to be active 
(luty for the purpose of “ promotion of such retired officers on the 
retired list,” within the meaning of the aforesaid act of June 3, 1916, 
as amended by the act of June 4, 1920, and the aforesaid act of June 
10, 1922. The effect of said act of March 2, 1925, is to give to duty 
performed by a retired officer under said sections 40b and 55c the 
same status as full military active duty for the purpose of longevity 
pay and for the purpose of promotion, however, only such duty as 
was performed prior to July 1, 1922, was authorized therein to be 
counted for the latter purpose, which provision accords with the pro- 
vision in said section 17 of the act of June 10, 1922, that active duty 
performed after June 30, 1922, by a retired officer shall not entitle 
such officer to promotion. 

In 3 Comp. Gen. 212 it was held in effect: 

(1) That the said provision in the act of May 12, 1917, authorizing increased 


longevity pay by reason of active duty performed subsequent to retirement was 
not inconsistent with any provision in the act of June 10, 1922, and was still 
in force and effect. 

(2) That the provision in the acts of June 3, 1916, and June 4, 1920, author- 
izing the promotion of retired officers not above the grade of colonel by reason 
of active duty performed after retirement was repealed by the specific prohibi- 
tion contained in section 17 of the act of June 10, 1922. 

(3) That the advancement of an officer on the retired list from one pay 
period to another under the act of June 10, 1922, by reason of length of service 
is a promotion within the meaning of the said provision in section 17 of the 
act of June 10, 1922. 
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However, that decision did not consider or determine the rights of 
a retired officer on active duty. The act of June 10, 1922, provides 
that such officers below the rank of brigadier general when on active 
duty shall receive full pay and allowances. Clearly it is the full 
allowances provided by existing laws when on active duty and equally 
sc it must be the full pay provided by existing laws when the active 
duty is rendered. Under existing law two rates of base or period pay 
are provided for a colonel; one, the sixth period, $4,000, for a colonel 
of over 26 years’ service; the other, the fifth period, $3,500, for a 
colonel “ not entitled to the pay of the sixth period.” The base pay 
of a colonel can not be ascertained without a knowledge of the 
service to which he may be entitled credit. 

Officers of the Army until the act of 1903, 32 Stat. 932, were 
entitled to added increments of longevity pay after retirement under 
a decision of the Supreme Court. United States v. Tyler, 105 U. S. 
244. The act of May 12, 1917, gives a right to increased longevity 
pay for active service performed after retirement. Unless, there- 
fore, credit is to be given a retired officer for the purpose of determin- 
ing his service for base pay while on active duty (and entitled to full 
pay and allowances) the officer would be entitled to base pay for 
service at time of retirement only and entitled to credit for lon- 
gevity pay for services since retirement. Clearly statutory active 
service after retirement is service to be included in determining the 
full pay and allowances of a retired officer on active duty equally 
with service while on the active list. The payment here in question 
having been based on active service both before and after retirement 
was proper and the voucher, if otherwise correct, will be passed in 
the disbursing officer’s accounts. 

When relieved from active duty the oflicer will be entitled to have 
his retired pay calculated only on the base or period pay he was in 
receipt of when retired and without credit for active service after 
June 30, 1922, and subsequent to retirement, with longevity increase 
for active service after retirement as authorized by the act of May 
12,1917. See 3 Comp. Gen. 212. 


(A-10360) 


QUARTERS ALLOWANCE—ENLISTED MEN OF THE ARMY ON 
FURLOUGH 


The quarters allowance for enlisted men of the Army authorized by section 11 
of the act of June 10, 1922, 42 Stat. 630, and fixed as to amount by Ex- 
ecutive order of June 19, 1922, is payable to such enlisted men only when 
on duty. There is no law authorizing such allowance to enlisted men 
while on furlough. 


Decision by Comptroller General McCarl, September 15, 1925: 
Charles J. Lazarus, staff sergeant, United States Army, has re- 
quested review of settlement No. 077481, dated February 24, 1925, 
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disallowing his claim for $45 for monetary allowance for quarters 
during the period from August 2 to September 30, 1924. 

It appears that claimant while on duty in the office of the finance 
officer, Brooklyn, N. Y., was, on August 1, 1924, under the provisions 
of Army Regulations 615-275, granted a furlough extending to 
September 30, 1924. 

No public quarters were available at this station for assignment to 
claimant and by Special Order No, 294, Headquarters Second Corps 
Area, Governors Island, N. Y., dated December 13, 1923, it was di- 
rected that claimant be paid the monetary allowance in lieu of 
quarters, as provided by section 11 of the act of June 10, 1922, 42 
Stat. 630, and the Executive order of June 19, 1922, promulgated 
thereunder. 

It is urged by claimant that during the period while he was on 
furlough he was entitled to continue to receive the 75 cents per day 
allowance for quarters, which he was receiving at the time of the 
commencement of his furlough. 

The quarters allowances for enlisted men of the Army authorized 
by section 11 of the act of June 10, 1922, swpra, and fixed as to 
amount by Executive order of June 19, 1922, is payable to such en- 
listed men only when on duty. There is no law authorizing commu- 
tation of quarters for enlisted men of the Army while on furlough. 


Decision to the Secretary of War, dated October 18, 1924, 38 MS. 
Comp. Gen. 570. 
Upon review the settlement is sustained. 


(A-10641) 
NAVY PAY, LONGEVITY—RETIRED WARRANT OFFICERS 


The advancement of a retired warrant officer of the Navy to a commissioned 
rank, under section 25 of the act of March 4, 1925, 483 Stat. 1278, is not 
an appointment within the meaning of section 1 of the act of June 10, 
1922, 42 Stat. 627, and a retired warrant officer so advanced is entitled to 
count all services which on June 30, 1922, might have been included in 
determining the longevity pay of a commissioned oflicer. 


Comptroller General McCarl to the Secretary of the Navy, September 15, 
1925: 


I have for consideration your request in letter of July 27, 1925, 
as follows: 


Section 25 of the act of March 4, 1925, provides: 

“Any officer of the regular Navy who has been retired since December 31, 
1921, by reason of physical disability which originated in the line of duty at 
any time between April 6, 1917, and March 3, 1921, inclusive, while holding 
higher temporary rank, shall be advanced on the retired list to, or shall be 
placed on the retired list in, such higher grade or rank.” 

In accordance with the above law, the records of officers who have retired 
since December 31, 1921, have been examined and it is found that some officers 
who were retired with a permanent warrant grade were retired for disability 
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originating in line of duty between April 6, 1917, and March 3, 1921, while 
they were holding temporary rank as commissioned officers. Under the above 
law such officers are to be advanced on the retired list to such higher tempo- 
rary grade or rank as was held by them at the time the disability originated 
between April 6, 1917, and March 3, 1921. As an example, Charles W. Albrecht 
was retired with the rank of acting pay clerk, his record has been reviewed 
by the department, and it has been determined that the physical disability, by 
reason of which he was retired, originated in line of duty between April 6, 
1917, and March 3, 1921, while holding the rank of ensign. Under the above 
law he is entitled to be advanced on the retired list to the grade of ensign. 

Your decision is respectfully requested as to whether or not Charles W. 
Albrecht will be entitled to count all service rendered by him as an enlisted 
man, warrant officer, and commissioned officer in computing longevity pay of 
ensign on which his retired pay of that rank may be computed. In other 
words, is the advancement of officers, who have retired in warrant grades, to 
commissioned rank on the retired list an original appointment within the 
meaning of the act of June 10, 1922, thereby precluding the counting of the 
prior service. This department is withholding the advancement of the above- 
named officer pending your decision of the question herein submitted. 


Section 1 of the act of June 10, 1922, 42 Stat. 627, provides that— 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal 
appointment and commissioned service in the National Guard when called out 
by order of the President. For officers in the service on June 30, 1922, there 
shall be included in the computation all service which is now counted in com- 
puting longevity pay * * *. 


Section 17 of that act provides: 


That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law 
on the basis of pay provided in this act: Provided, That nothing contained 
in this act shall operate to reduce the present pay of officers, warrant officers, 
and enlisted men now on the retired list or officers or warrant officers in an 
equivalent status of any of the services mentioned in the title of this 


oS. 7 FS; 

The Navy Register shows that Albrecht was retired as an acting 
pay clerk July 27, 1923, with over 12 years’ service. 

When an officer is transferred from the active to the retired list 
there is ordinarily no change in the office which he holds, but merely 
a change in his status under his existing appointment; he is not 
divested of one office and appointed to another, but continues a 
retired officer under the appointment which he held on the active 
list. 

Although officers on the retired list are in the Navy, they are dis- 
tinct from oflicers on the active list, and when Congress legislates in 
reference to them they are usually referred to as retired officers or 
officers on the retired list. 13 Comp. Dec. 116, 630; 12 id. 185. See- 
tion 1 of the act of June 10, 1922, is general legislation applying to 
officers on the active list, and restrictions therein relative to appoint- 
ments after July 1, 1922, apply to officers on the active list. Pro- 
vision governing pay and longevity credit for officers on the retired 
list is found in section 17 of that act. Officers on the retired list on 
June 30, 1922, were not affected, so far as concerns their retired pay, 
by the act of June 10, 1922, since section 1 of the act provides that 





























200 DECISIONS OF THE COMPTROLLER GENERAL 





the pay of such retired officers shall not be increased or reduced by 
reason of any of its provisions. An officer retired prior to July 1, 
1922, is entitled to retired pay based on laws in effect prior to July 1, 
1922. 

Sections 24 and 25 of the act of March 4, 1925, treat of the same 
general question—retirements on account of physical disability 
which origifated in line of duty during the World War—and prop- 
erly may be considered together to ascertain the intent of either. 
Those two sections, with their explanatory titles in full, are as 
follows: 








OFFICERS OF THE NAVY AND MARINE CORPS EXAMINED FOR RETIREMENT WHILE 
HOLDING TEMPORARY RANK AND FOUND PHYSICALLY INCAPACITATED IN LINE 
OF DUTY SHALL BE RETIRED IN TEMPORARY RANK HELD AT TIME OF EXAMINATION 

BY RETIRING BOARD AND PAID ACCORDINGLY. 





Sec. 24. All officers of the Navy and Marine Corps who while holding 
temporary rank were examined for retirement and found physically ineapaci- 
tated in the line of duty, and whose temporary appointments were revoked, 
shall, in all cases where the department has recalled and canceled the letter 
revoking the temporary appointment, be considered as having been retired 
in the temporary rank held by them at the time of examination by the retiring 
board, and shall be entitled to pay on the retired list computing on the pay of 
such temporary rank from the day their retirement was effective. 


OFFICERS OF REGULAR NAVY RETIRED SINCE DECEMBER 31, 1921, BECAUSE OF PHYSICAL 
DISABILITY ORIGINATING IN LINE OF DUTY IN TIME OF WAR, TO BE RETIRED IN 
HIGHER GRADE OR RANK HELD DURING THE WAR, 






Sec. 25. Any officer of the regular Navy who has been retired since December 
81, 1921, by reason of physical disability which originated in the line of duty 
at any time between April 6, 1917, and March 8, 1921, inclusive, while holding 
higher temporary rank, shall be advanced on the retired list to, or shall be 
placed on the retired list in, such higher grade or rank. 

Promotion of retired officers or increase of pay in the retired list 
of the Navy is prohibited by the act of August 5, 1882, 22 Stat. 286. 
It is the purpose of sections 24 and 25 to provide otherwise for the 
officers within the terms of those sections. As to officers within 
section 24, the act directs a readjustment of their accounts as though 
retired in the rank therein accorded them. All temporary appoint- 
ments in the Navy were by law required to be terminated December 
31, 1921, and the purpose of section 25 is to place officers retired 
subsequent to that date, from the date of their retirement and in 
their retired status only, on the same footing as to rank and as to 
retired pay as officers retired while temporary advancement in rank 
was authorized. 

While primarily the provisions are addressed to commissioned 
officers, warrant officers are included within the terms of the pro- 
vision, and to give all officers entitled to advancement in rank pay 
on the same basis a warrant officer continuously in the service from 
the World War to date of retirement and actually in service as 
such June 30, 1922, and retired subsequent to that date for a disa- 
bility which originated in the line of duty between April 6, 1917, 
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and March 3, 1921, while holding temporary commissioned rank, 
may be considered for this purpose an officer in the service June 30, 
1922, and entitled to retired pay based on service which on that 
date might have been included in determining the longevity pay of 
a commissioned officer. Your question is answered accordingly. 


(A-11153) 


PURCHASES—ICE 


The purchase of ice to cool the available supply of drinking water, when 
necessary from the Government’s standpoint, as in the case of water 
furnished construction gangs employed on projects of the Reclamation 
Service, is authorized. 


Comptroller General McCarl to the Secretary of the Interior, September 15, 

1925: 

There has been received your letter of September 9, 1925, request- 
ing decision of the question whether ice may be purchased to cool 
the drinking water furnished construction gangs employed on Recla- 
mation Service projects. Your doubt appears to have arisen from 
the decision of this office of August 7, 1925, disallowing an expendi- 
ture for ice at the quarantine station at Laredo, Tex., A-9035. The 
ice in that case was purchased to cool drinking water also purchased 
for the use of the employees at that station. As to the purchase of 
drinking water it has been repeatedly held that such purchase is 
not authorized under any conditions where there is an available free 
supply, unless it is established by a certificate of the local board of 
health or by a reliable analysis that the regular free supply was un- 
wholesome or impure. 23 Comp. Dec. 581; 2 Comp. Gen. 750; 3 id. 
651; 828. It has been further held that the furnishing of drinking 
water in offices maintained by the Government, in which the em- 
ployees are not entitled to subsistence as part of their authorized 
compensation, is an unauthorized expense in the absence of statutory 
authority or a showing of necessity from the Government’s stand- 
point. 5 Comp. Gen. 53. The rules applicable to the purchase of 
drinking water under appropriations which do not specifically 
provide therefor were concisely stated in decision of August 5, 
1925, 5 Comp. Gen. 90. 

In the case involved in the decision of August 7, 1925, to which you 
refer there was no showing of any necessity from the Government’s 
standpoint to furnish water in the particular office concerned and it 
necessarily followed that the purchase of ice to cool such water was 
really a part of the aggregate cost of the water and open to the same 
objection. The decision did not hold and was not intended to hold 
that the purchase of ice was forbidden in all cases. 
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From the representations made in your submission, the purchase of 
ice to cool the drinking water for construction gangs on reclamation 
projects under the conditions outlined would appear to be necessary 
from the Government’s standpoint; and when such facts are shown 
on the vouchers or otherwise in the accounts, payment for such 
purchases is authorized from the same funds as the other expenses of 
such construction. 

Your submission is answered accordingly. 


(A-10492) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECTIVE DATE OF 
ORIGINAL ALLOCATION OF NEW POSITIONS 


Newly created positions, although similar to and bearing the same title as 

positions already in existence and allocated, should not be filled by appoint- 
ment or promotion until after the new positions have been approved and 
allocated by the Personnel Classification Board and the compensation of 
the newly created positions may not be paid to the employees appointed 
or promoted thereto prior to the beginning of the pay period current when 
the notice of the allocation was received in the administrative office. 


Decision by Comptroller General McCarl, September 16, 1925: 

Daniel D. Wolfe has requested review of settlement No. 083876, 
disallowing his claim for $36.57, representing difference in pay 
between file clerk, CAF-2, at the rate of $1,820 per annum, and 
claims examiner, CAF-5, at the rate of $1,860 per annum, for the 
period November 6, 1924, to December 1, 1924. 

The record discloses that prior to and including November. 5, 1924, 
claimant was employed in the United States Veterans’ Bureau as a 
file clerk, CAF-2, at the rate of $1,320 per annum. On November 6, 
1924, he assumed the duties and took the oath of office of claims 
examiner, similar positions having previously been allocated by the 
Personnel Classification Board in grade 5, CAF. The United States 
Veterans’ Bureau has reported that the position of claims examiner 
to which claimant was promoted was a new position in addition to 
those theretofore in existence, and not a vacant existing position 
which had previously been allocated. Consequently the action of 
the Personnel Classification Board was necessary to approve the 
creation of the new position and to determine the proper grade to 
which same should be allocated. Notice of the action of the Per- 
sonnel Classification Board was received in the Veterans’ Bureau 
December 4, 1924. Claimant was, therefore, entitled to compensation 
at the rate of $1,860 per annum, the minimum rate for CAF-5, from 
December 1, 1924, the beginning of the pay period current when 
notice of the original allocation of the new position was received in 
the Veterans’ Bureau. 4 Comp. Gen. 280, 281, 395, 397, 721. 
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As claimant has received compensation at the rate of $1,860 per 
annum from December 1, 1924, the settlement is sustained. 
This oflice has on several occasions stated that newly created posi- 
tions should not be filled until the Personnel Classification Board 
1 has taken final action approving the creation of the position and 
f allocating same to the proper grade. 4 Comp. Gen. 239, 242, 743, 
827, 828. These rulings are equally as applicable to new positions 
similar to and bearing the same title as positions already in existence 
as they are to new positions which are different from any position in 
the office where same are created. It has come to the attention of 
this office that certain administrative offices have been creating new 
positions similar to those already in existence, or, in other words, 
F increasing the number of positions of a given grade, and filling them 
by promotion or original appointment prior to approval of the crea- 
s tion of the new position and allocation to proper grade by the 
: Personnel Classification Board. Such action is not in accordance 
t with the classification act, section 3 thereof, 42 Stat. 1489, providing: 
: “ Department heads shall promptly report the duties and responsi- 
bilities of new positions to the board.” The term “position” is 
I I 
defined in section 2 of the act to mean a “specific civilian office or 
, employment, whether occupied or vacant.” Consequently the term 
y new position means any office or employment in addition to those 
] already in existence. Therefore, appointments or promotions to pro- 
e posed new positions are not authorized until after the new positions 
have been approved and allocated by the Personnel Classification 
7 Board. 
iu 
(A-10984) 
s 
p PAYMENTS, JUDGMENTS—MARINE INSURANCE 
Ss Under the acts of February 18, 1904, 33 Stat. 41, and April 27, 1904, 33 Stat. 
: 422. the amount of all judgments rendered against the United States by 
: United States district courts must be transmitted by the Secretary of the 
O Treasury to Congress for an appropriation and settled by the General 
Accounting Office, except where the appropriation or fund providing for the 
a Government operation or activity out of which the cause of action arose, 
f expressly provides for payment of judgment claims in addition to those 
settled administratively for which the appropriation or fund is otherwise 
" exclusively available. 
O As the act of June 12, 1917, 40 Stat. 103, creating a permanent fund from 
which marine war-risk losses are payable, made no express provision for 
re payment of judgment claims, the procedure relative to the payment of 
u such a judgment must be in accordance with the act of April 27, 1904, 33 
n Stat. 422. 
Comptroller General McCarl to the Secretary of the Treasury, September 
n 16, 1925: 
I have your letter of August 21, 1925, requesting decision whether 
n 


the amount of $161,957.16, plus interest at 6 per cent from February 
11273°—26——-15 
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11, 1917, and costs, due the Standard Oil Co. (New Jersey) from 
the United States under final decree entered in the United States 
District Court for the District of New Jersey, under mandate of 
the Supreme Court of the United States, in connection with the loss 
of the steamship Zama, is payable from the special-fund appropri- 
ation “Losses on War Risk Insurance of American Vessels, Their 
Cargoes, etc. (special fund),” or whether the amount of the judg- 
ment should be certified to Congress for the necessary appropriation 
under the act of April 27, 1904, 33 Stat. 422. You state that there 
is now available in the special fund a balance of over a million 
dollars. : 

The act of September 2, 1914, 38 Stat. 711, established the Bureau 
of War Risk Insurance and authorized the issuance of marine war- 
risk insurance on American vessels, freight, cargo, etc., and author- 
ized the director of the bureau to adjust claims for losses. Section 
7 of this statute appropriated $5,000,000 “ for the purpose of paying 
losses accruing under the provisions of this act.” The act of June 
12, 1917, 40 Stat. 103, amended section 3 of the prior statute to in- 
clude the following: 

* * * All proceeds of the aforesaid premium and from salvage which 
have been or are hereafter received shall be covered into the Treasury of the 
United States to the credit of the Bureau of War Risk Insurance, and in addi- 
tion to all other appropriations made under this Act are hereby permanently 


appropriated for the purpose of paying losses and return premiums accruing 
under this Act. 


Section 9 of the same act appropriated $50,000,000 “for the pur- 
pose of paying losses and return premiums accruing under the pro- 
visions of this act.” 

Section 7 of the same statute amended section 5 of the former 
statute to include the following: 


* * * Jn the event of disagreement as to the claim for losses, or amount 


thereof, between the said bureau and the parties to such contract of insurance, 
an action on the claim may be brought against the United States in the district 
court of the United States, sitting in admiralty, in the district in which the 
claimant or his agent may reside. 

It was under this authority of law that the court action in the 
present case was based. 

The act of July 11, 1918, 40 Stat. 898, authorized the President to 
suspend operation of such acts “in so far as the Division of Marine 
and Seamen’s Insurance is concerned, which suspension shall be 
made in any event within six months after the end of the war, but 
shall not affect any insurance outstanding at the time or any claims 
pending adjustment.” 

The loss of the steamship Z/ama occurred in August, 1915, and the 
present claim, therefore, falls within the quoted exception from the 
effect of the suspension of the act. 
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The permanent fund appropriated by the quoted statute was made 
available “for the purpose of paying losses and return premiums 
accruing under this act.” Were it not for other express statutes 
providing specifically the manner of paying judgments rendered 
against the United States by the district courts of the United States, 
unquestionably the permanent fund would have been available for 
payment of the judgment in the present case. 

The act of February 18, 1904, 33 Stat. 41, provides that thereafter 
in all cases of final judgment rendered against the United States 
by the district courts of the United States, payment thereof under 
appropriations made by Congress shall be made on settlements by 
the auditor for the department or branch of the public service having 
jurisdiction of the subject matter out of which the claim arose. 
Under the budget and accounting act, the General Accounting Office 
is the successor to the auditors with respect to settlements under this 
statute. 

The act of April 27, 1904, 33 Stat. 422, under the heading “ Judg- 
ments, United States Courts,” provides, in part, as follows: 

* * * ‘That hereafter estimates for the payment of all judgments against 
the United States, including judgments in Indian depredation claims and of 
United States courts shall be transmitted to Congress through the Treasury 
Department as other estimates of appropriations are required to be transmitted. 

In view of these express statutes, appropriations or funds provid- 
ing for governmental operations or activities, out of which the cause 
of action arose, are not available to pay judgments, but the amount 
thereof must be estimated and specifically appropriated for in accord- 
ance with the above acts. 27 Comp. Dec. 108, 262; 1 Comp. Gen. 
540; decision of August 17, 1925, A-10351. Exceptions to this rule 
are recognized only where the appropriations or special funds for 
activities out of which the cause of action arose expressly include 
provisions for payment of judgments against the United States. in 
addition to those claims settled administraively for which appro- 
priations are otherwise exclusively available, 2 Comp. Gen. 501, 751, 
or where other express provisions of law provide for payment of 
judgments, as, for instance, section 150, act of March 3, 1911, 36 Stat. 
1138, relative to causes of action certified to the Court of Claims by 
the various departments. 

As the act of June 12, 1917, supra, creating the permanent fund 
from which marine war risk insurance losses are payable, made no 
express provision for payment of judgment claims rendered against 


the United States by the district courts, I am constrained to hold 


that the procedure in this case must be in accordance with the act 
of April 27, 1904, supra. 
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( A-10038) 


COMPENSATION, DOUBLE—OFFICER OF PUBLIC HEALTH SERVICE 
FURNISHING MEDICAL TREATMENT 


An officer of the United States Public Health Service detailed to duty in the 
Philippines as a quarantine officer pursuant to the provisions of Executive 
order of January 3, 1900, and who receives pay and allowances as an officer 
of the Public Health Service from Philippine funds, continues to be a 
medical officer of the United States and is not entitled, while so serving, to 
any additional compensation for treating a beneficiary of the United States 
Employees’ Compensation Commission. 

Comptroller General McCarl to A. H. Gardes, Chief of Accounts, United 

States Employees’ Compensation Commission, September 19, 1925: 


There has been received your request of June 10, 1925, transmit- 
{ing a voucher covering the expense account of Dr. Edward C. Ernst, 
surgeon, United States Public Health Service, for the period from 
April 2, 1925, to May 14, 1925, as medical director of the United 
States Employees’ Compensation Commission. You request advice 
as to what action should be ta'‘:en upon said voucher in view of the 
facts hereinafter set out. 

It appears that Doctor Ernst while holding a commission as assist- 
ant surgeon in the United States Public Health Service was ordered 
on November 14, 1917, to proceed from the quarantine station, San 
Francisco, Calif., to “ Manila, P. I., and report to Chief Quarantine 
Officer J. D. Long for duty.” The Surgeon General of the Public 
Health Service advised this office in a letter dated August 25, 1925, 
that this detail to duty in the Philippines was made pursuant to an 
Executive order issued January 3, 1900, by President McKinley, 
which the Surgeon General quotes as follows: 

The examination in ports of the Philippine Islands of incoming and outgoing 
vessels and the necessary surveilance over their sanitary condition, as well as 
of cargo, passengers, crew, and of all personal effects, is vested in and will be 
conducted by the Murine Hospital Service, and medical officers of that service 
will be detailed by the Secretary of the Treasury as quarantine officers at the 
ports of Manila and Iloilo immediately and at other ports in the Philippine 


Islands as soon as practicable or necessary. 
* + * * * & * 
The medical officer detailed under this order as quarantine officer at the port 
of Manila shall be the chief quarantine officer for the Philippine Islands. 
+ . . * . & ® 
The expenses of the quarantine service will be charged against the revenues 
of the islands, and a sum not to exceed $300,000 in each fiscal year is hereby 
set aside from the revenues collected in said islands for this purpose. 


While detailed to duty in the Philippines as an assistant surgeon 
of the Public Health Service pursuant to the above Executive 
order, Doctor Ernst, during the period from December 30 1918, to 
June 26, 1919, treated an injured employee of the steamship Quan- 
tico, a vessel in the service of the United States Shipping Board, 
and was reimbursed for the medical services rendered, in the sum of 
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$620, by an agency of the United States Shipping Board Emergency 
Fleet Corporation. ‘The Emergency Fleet Corporation in turn pre- 
sented a claim to the Employees’ Compensation Commission for 
reimbursement of the amount expended on account of the services 
of Doctor Ernst, and upon the approval of the claim by the Em- 
ployees’ Compensation Commission the Auditor for the State and 
Other Departments, by settlement dated May 16, 1921, allowed a 
claim of the United States Shipping Board Emergency Fleet Cor- 
poration in the sum of $1,323.35, which included the item of $620 
for the services rendered by Doctor Ernst. At the time said settle- 
ment was made there was nothing in the file to indicate the con- 
nection of Doctor Ernst with the United States Public Health 
Service, and the question as to the effect of such connection upon his 
right to receive pay for services rendered a beneficiary of the 
Employees’ Compensation Commission was not raised. It subse- 
quently coming to your attention that Doctor Ernst retained his 
commission in the Public Health Service during the period involved, 
you submit the matter for consideration as to whether he, as a 
medical officer of the United States, was prohibited by section 9 of 
the act of September 7, 1916, 39 Stat. 743, from receiving pay for 
his services in treating a beneficiary of the Employees’ Compensa- 
tion Commission. 


Section 9 of the act of September 7, 1916, provides: 


That ‘immediately after an injury sustained by an employee while in the 
performance of his duty, whether or not disability has arisen, and for a reason- 
able time thereafter, the United States shall furnish to such employee reason- 
able medical, surgical, and hospital services and supplies unless he refuses to 
accept them. Such services and supplies shall be furnished by United States 
medical officers and hospitals, but where this is not practicable shall be fur- 
nished by private physicians and hospitals designated or approved by the con- 
mission and paid for from the employees’ compensation fund * * *, 

In view of the fact that Doctor Ernst, during the period in ques- 
tion, continued to hold his commission as an officer of the Public 
Health Service and was regularly detailed as such officer to the duty 
in the Philippines, it is evident that he was a medical officer of the 
United States within the meaning of the above provision of law, 
and was therefore precluded from receiving any additional pay 
from the United States for services rendered in treating a beneficiary 
of the Employees’ Compensation Commission. The detail was duly 
authorized, and the mere fact that payment for his services as an 
oflicer was made from Philippine funds did not operate to change 
his status from that of a medical officer in the Public Health Service 
of the United States. Accordingly, in view of the facts as they now 
appear, a charge will be raised against the officer in the sum of $620, 
the amount of the unauthorized payment. 
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The voucher transmitted with your submission will be retained in 
this office for direct settlement, and no further payments should be 
made by you to Doctor Ernst until the full amount of the overpay- 
ment shall have been recovered, pending which any vouchers pre- 
sented to you by him should be transmitted to this office for direct 
settlement. 


(A-10774) 


WAR-RISK INSURANCE—PREMIUM PAYMENTS BY PERSONS IN 
THE ACTIVE MILITARY OR NAVAL SERVICE 


Regulations of the United States Veterans’ Bureau governing the effective 
date of lapse and reinstatement of United States Government life insur- 
ance applicable while the insured is in the active military or naval serv- 
ice, which contain a provision that the policy will lapse when the insured 
collects his active service pay with actual or presumptive knowledge that 
deduction of premiums has not been made, acquiesces in such failure to 
deduct premiums, and makes no prevision: for otherwise paying said 
premiums during the grace period, are legal and proper and their promul- 
gation is authorized. 


Comptroller General McCarl to the Director, United States Vetcrans’ Bureau, 

September 19, 1925: 

Consideration has been given to your letter of August 5, 1925, 
submitting a draft of proposed regulations governing the effective 
date of lapse and reinstatement of United States Government life 
insurance applicable while the insured is in the active military or 
naval service, and requesting decision as to your authority to include 
therein a certain provision hereinafter quoted and as to whether you 
would be authorized to promulgate the regulations with said pro- 
vision omitted therefrom. 

The provision in question is as follows: 

Sec. 5. LAPSE OF INSURANCE, 

* * x * 


B. U. S. Government life insurance shall lapse: 
a * * * *” * * 


(4) When the insured collects his active service pay with knowledge that 
deduction of premiums has not been made, acquiesces in such failure to de- 
duct premiums and makes no provision for otherwise paying said premiums 
during the grace period. 

You state the question as to the necessity for including the quoted 
provision in the regulations is submitted because of objections made 
thereto by the War Department with respect to its application to en- 
listed men of the Army. 

The most recent statutory authority granted the Director, United 
States Veterans’ Bureau for promulgating such regulations is found 
in section 301 of the World War veterans’ act of June 7, 1924, as 
amended by section 13 of the act of March 4, 1925, 43 Stat. 1309, 
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viz: “Regulations * * * shall prescribe the time and method of 
payment of the premiums thereon.” 

It has been repeatedly held that the mere allotment or other form 
of authorization for deduction from the pay of officers and enlisted 
men in the active military or naval forces to cover war-risk insurance 
premiums is not equivalent to actual payment of the premiums, and 
does not ipso facto prevent lapsing of the policy. Army officers, 
2 Comp. Gen. 249, and decision of December 5, 1923; Navy officers, 
4 Comp. Gen. 691; Navy enlisted men, 3 Comp. Gen. 202. There 
exists no sound reason for any different rule with respect to enlisted 
men of the Army. 

One of the contractual conditions of Government insurance is the 
monthly payment of premiums by the insured. The allotment 
system is a medium through which persons in the active military 
or naval services may conveniently effect payment of their premiums. 
No responsibility rests upon the Government in the capacity of in- 
surer if there is such a failure of the allotment syste: as to prevent 
payment of the premiums to the Government when due. The insured 
who accepts his pay’ with knowledge, actual or presumptive, that the 
amount of insurance premiums has not been deducted, is in no better 
position than a person outside the Government service who fails to 
forward his insurance premiums to the Veterans’ Bureau when due. 

As omission of the subparagraph in question from the regula- 
tions would be construed as preventing the lapse of policies while 
the insured is in the active military or naval service merely upon 
the execution of the allotment or other authorization of pay for 
premiums, you are advised that the subparagraph in question is a 
legal and proper provision to incorporate in the regulations as 
proposed and said regulations without such a provision would not 
be authorized. Furthermore, the words actual or presumptive 
should be inserted immediately before the word “knowledge” in 
said provision. 

By presumptive knowledge is meant the knowledge to be pre- 
sumed from the acceptance of full pay, or of such amounts as would 
not leave sufficient pay remaining due to cover insurance premiums 
as and when payable. 4 Comp. Gen. 693. 


(A-9544) 


APPROPRIATIONS—TRANSPORTATION OF MAILS TO INSULAR 
POSSESSIONS OF THE UNITED STATES 


The transportation of mails to the insular possessions of the United States, 
excepting to the Philippine Islands, being considered as domestic service, 
the cost thereof, where the major portion is for that purpose, is properly 
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chargeable to and payable from the appropriation of the Post Office Depart- 
ment, “ Power-boat service,” but where the possessions served are on a 
route to a foreign port and the service rendered in serving insular posses- 
sions is merely incidental to the larger service, the cost of transporting the 
mails to such place is chargeable to the larger service and is payable from 
the “ Foreign mail transportation" appropriation, it being impracticable 
to pro rate or apportion the charges for transporting the mail over such 
routes. 

Comptroller General McCarl to the Postmaster General, September 21, 1925: 

I have your letter of August 14, 1925, requesting decision whether 
my decision of July 13, 1925, A-9544, relative to transportation of 
mails between the United States and certain foreign ports at which 
United States branch post offices are maintained, is applicable to 
service performed in conveying the mails from the United States to 
Guam and from Guam to Manila and thence to the United States. 

In the decision referred to it was said, in connection with the cost 
of transporting the mails for the forces of the United States in 
Haiti, that: 

It is understood that mails transported to and from the insular Territories 
and possessions of the United States, namely, the Virgin Islands, Porto Rico, 
Hawaii, etc., are considered domestic mail and thatthe cost of such mail 
transportation based on contracts entered into with steamship companies is 
charged under the appropriation for “ Power-boat service.” The mail service 
for the forces of the United States in Haiti is essentially the same as the 
mail service to and from the insular possessions, ete., of the United States, 
and, accordingly, the transportation charges in connection with such service 
appear properly chargeable under the appropriations for ‘“ Power-boat service.” 

It was also said in that decision that in any case in which all or 
the major portion of the service for which the transportation charge 
is paid is for carrying the mails to and from such branch post offices 
the expense thereof is chargeable against the appropriation for 
power-boat service, instead of against the appropriation for foreign 
mail transportation, irrespective of whether the vessels on which 
transported ply between a port of the United States and foreign 
ports, unless specific provision to the contrary is made in the ap- 
propriation acts or in other legislation. 

The instant submission involves transportation to and from an 
insular possession, rather than a foreign port at which a branch of 
a post office of the United States is maintained. The transporta- 
tion of the mails to the insular possessions of the United States is 
usually considered as being a part of the domestic mail service, and 
funds for transporting same are generally estimated and appropri- 
ated for under the power-boat service appropriation. See hearings 
on the 1925 post-office appropriation bill before the House Subcom- 
mittee on Appropriations, page 169. You are accordingly advised 
with reference to the present submission that, it being impracticable 
to pro rate or apportion such charges, in the event the charge for the 
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major portion of the service in question pertains to carrying the 
mails between the United States and Guam, then the appropriation 
chargeable therewith is the “ Power-boat service” appropriation. 


However, if the contract embracing the service between the United 
States and Guam provides also for carrying foreign mail to and 
from a foreign port or the Philippine Islands and the expense of 
carrying the mails to and from Guam is only incidental to the major 
service of carrying the foreign mail, then the proper appropriation 
chargeable for carrying the mails over the specified route is that for 
“Foreign mail transportation.” 


(A-10950) 


MEDICAL TREATMENT—EMPLOYEES OF MISSISSIPPI RIVER 
COMMISSION 


As the act of March 3, 1919, 40 Stat. 1302, authorizes the Secretary of the 
Treasury to provide hospital and sanitarium facilities for seamen on boats 
of the Mississippi River Commission, the Public Health Service appropria- 
tions are not entitled to reimbursement for medical treatment, board, etc., 
furnished such seamen. 


Comptroller General McCarl to the District ‘Engineer, Mississippi River 

Commission, September 21, 1925: 

By indorsement of the Chief of Engineers there has been received 
your request of July 24, 1925, for decision whether payment is author- 
ized of three vouchers submitted by the Public Health Service cover- 
ing medical attendance, board, nursing, ete., furnished by United 
States Marine Hospital No. 14, New Orleans, La., to Noah Rodeillat, 
ship keeper, between the dates of January 17, 1923, and April 17, 
1924; John Tubb, ship keeper, between the dates of December 15, 
1923, and February 25, 1924; and Joseph Donohue, deck hand, be- 
tween the dates of October 17 and November 9, 1923. These men 
were employees (members of a crew) of the Mississippi River Com- 
mission at the time of their admission to the hospital. 

The act of March 3, 1919, 40 Stat. 1302, authorizes the Secretary 
of the Treasury to provide hospital and sanitarium facilities for 
seamen on boats of the Mississippi River Commission. The em- 
ployees who received the treatment for which the vouchers were sub- 
mitted were seamen on boats of the Mississippi River Commission 
and therefore entitled to treatment at a Public Health Service hos- 
pital under the provisions of said act. 

The appropriations for the Public Health Service for the periods 
during which the seamen were given hospital treatment were avail- 
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able for medical, surgical, and hospital services and supplies for 
beneficiaries other than patients of the United States Veterans’ 
Bureau. Since the seamen in question were by statute made bene- 
ficiaries of the Public Health Service the appropriations for said 
service were available for their treatment. 

The rule is well settled that when an appropriation is specifically 
made available for a given object no appropriation in general terms 
is available therefor. This is not a case where a service has been 
rendered by one department for another so as to make the appropria- 
tion of the department for which the service was rendered available 
to reimburse the appropriation of the department rendering the 
service. 

Accordingly, you are advised that payment on the vouchers sub- 
mitted is not authorized. 


(A-11004) 


RETIREMENT DEDUCTIONS—JURISDICTION OF THE COMMIS- 
SIONER OF PENSIONS TO MAKE REFUNDS 


As section 11 of the act of May 22, 1920, 41 Stat. 619, expressly limits the 
amount to “not exceed $300” over which the Commissioner of Pensions 
may exercise his judgment in refunding the retirement deductions of a 
deceased civilian employee of the Government, refund of an amount in 
excess of $300 may only be made to the duly appointed executor or admin- 
istrator of the estate of a deceased employee. 


Comptroller General McCarl to the Secretary of the Interior, September 

21, 1925: 

I have your letter of August 24, 1925, requesting decision whether 
the sum of $300.26 due the estate of William R. Pherson, deceased, 
under the act of May 22, 1920, 41 Stat. 614, providing for the retire- 
ment of employees in the classified civil service may be paid without 
administration to the person or persons as may, under the provisions 
of section 11 of the act, be found “in the judgment of the Commis- 
sioner of Pensions to be legally entitled to the proceeds of the estate.” 

You state that the decedent left surviving a widow, Mrs. Maud S. 
Pherson, and three children, and that no administration of the estate 
is contemplated or will be necessary except for the purpose of col- 
lecting the sum due from the Government. Section 11 of the act 
provides in part: 

* * * jn case an employee shall die without having reached the retire- 
ment age or without having established a valid claim for annuity, the total 
amount of deductions with accrued interest as herein provided shall be paid to 
the legal representatives of such employee: Provided, That if in case of death 
the amount of deductions to be paid under the provisions of this section does 


not exceed $300, and if there has been no demand upon the Commissioner of 
Pensions by a duly appointed executor or administrator, the payment may be 
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made, after the expiration of three months from date of death, to such person 
or persons as may appear in the judgment of the Commissioner of Pensions to 
be legally entitled to the proceeds of the estate, and such payment shall be « bar 
to recovery by any other person. 


Your doubt arises from the fact that the sum involved exceeds by 
26 cents the amount named in the statute, being $300.26. 

Statutes conferring upon officers unusual and extraordinary pow- 
ers and which radically change existing modes of procedure in 
settling claims against the Government, as this statute does, must 
be strictly construed. Congress has in unmistakable language lim- 
ited the amount over which the commissioner may exercise his 
“ judgment ” to “not exceed $300,” and, as there is nothing elsewhere 
in the act indicating that Congress intended that amount might 
under any circumstances or for any reason be extended, the fact 
that the excess over $300 may be negligible is immaterial As the 
test of the Commissioner of Pensions’ jurisdiction in the instant case 
is the amount involved, and as it exceeds the sum fixed in the statute, 
it follows that any payment to other than the legal representative 
would be without authority of law. 

The question must be and is answered accordingly. 


(A-10953) 
PURCHASES—LUMBER 


Where the United States solicited proposals for 5,000 board measure feet of 
lumber 5/4’’ thick by 10’’ wide and the contractor agreed to furnish said 
lumber at the unit price of “$49 per M sq. ft.,” the amount due the con- 
tractor for said lumber is to be determined by ascertaining the number of 
square feet the lumber contains, i. e., the width by the length. 

In measuring lumber purchased by the United States the term square feet is 
for construction according to its ordinary acceptation, in the absence of a 
showing of a commercial usage to the contrary. 


Comptroller General McCarl to Captain S. P. Meek, United States Army, 
September 22, 1925: 


I have your letter of August 11, 1925, in which you inclose a 
voucher, with correspondence attached, in favor of H. Humphreys 
& Co. for $1,221, and request that you be advised whether payment 
thereon is authorized. 

The voucher covers two items stated, as follows: 

1’’ x 12”’ western white pine, S2S 13/16’’ #1 com- 

eB ye ee ee ee 18, 25S ft. 53.00 967. 67 
5/4°’ x 10’’ western pine, S2S to 1144’ #2 common 

or better, 12 ft. to 16 ft. lengths 5,170 ft. 49.00 255.33 

The record indicates that proposals were solicited on the two items 
of white-pine lumber, bids being requested both as to quantity and 


« 


price, on the basis of board measure feet. The proposal submitted 
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in connection with the voucher in question states the quantity to be 
furnished in board measure feet, but quotes the unit price with ref- 
erence to square feet. Said proposal reads in part as follows: 


Lumber, western white pine, #1 common, S-2-S 

(13/16"’ after being surfaced) : B. m. ft. Per M b. m. ft. 

a ae ae ae 18,000 $53.00 per M sq. ft. 

Bids on other than #1 common will not be con- 

sidered. 
Lumber, western white pine, #2 common, S-2-S 

(1'%"” after being surfaced): 

5/4’" x 10’’—12’ to 16’ lengths____-__----- 5,000 49.00 per M sq. ft. 

The question for decision is whether payment for the second item 
listed in the proposal is to be made at the rate of “$49 per M sq. 
ft.” or at the rate of $49 per 1,000 board measure feet. 

Notwithstanding the fact that the proposal form as submitted to 
the bidder stated the unit “per M BM. ft.,” making it necessary 
only that the bid price in dollars be stated in the unit price column, 
the bidder in this instance inserted after the bid price “ per M sq. 
ft.” The bid as thus made was accepted and the purchase order 
issued in pursuance thereof was for “5,000 BM. ft.” at $49 “ per 
M sq. ft.” It thus appears that by means of language written into 
the contract by the contractor the parties agreed that payment 
should be made at the rate of $49 for each 1,000 units of square feet 
contained in the lumber purchased. It is probably true that in the 
usual sale of lumber more than 1 inch in thickness the contract does 
not provide that the price is to be determined by the number of 
square feet contained in the lumber sold, but, regardless of the 
usual practice, there is nothing to prevent the parties from stipulat- 
ing the price to be paid for dimension lumber by the square foot, 
linear foot, or any other unit which they may see fit to choose. 
According to the plain terms of the contract in this case the price 
was fixed “per M sq. ft.,” and when such a term is used in a con- 
tract the law will presume that it was intended to have its ordinary 
and usually accepted meaning in the absence of an established trade 
custom to the contrary. The ordinary and usually accepted mean- 
ing of the term “ Sq. ft.,” when applied to boards, land, or any other 
area, is the number of units of square feet contained in the surface 
area thereof. Thus the term “Sq. ft.” in the proposal, supra, must 
be understood to mean the product of the width of the boards by 
the length thereof, unless there is an established custom to the effect 
that the term “Sq. ft.” when used in connection with lumber has a 
different meaning. No evidence is with the record and, after some 
research and inquiry among lumber dealers, none has been obtained 
which even in the slightest degree tends to establish the existence 
of a custom among lumber dealers that “Sq. ft.” when used in con- 
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nection with lumber more than 1 inch in thickness (as is the lumber 
in question) is synonymous with and means the same thing as board 
measure feet, as contended for by the contractor. There does appear 
to be a custom to the effect that where the term “ feet” alone is used 
in connection with lumber 1 inch or jess in thickness it means sur- 
face measure, and that where said term is used with reference to 
lumber more than 1 inch in thickness it means board measure. 
That custom has no bearing on the matter here under consideration, 
because in the contract here involved the unit is specifically stated 
to be square feet. 

Paragraph 17 of page 12 of “The National Hardwood Lumber 
Association Rules for Measurement and Inspection of Hardwood 
Lumber,” to which the contractor refers, provides: 

A piece tally in feet must be made‘of all lumber. All random width 
lumber of standard grades and thicknesses must be tallied face or surface 
measure and this tally must be the number of feet, board measure, of 1°’ 
lumber. If the lumber is thicker than 1’’, then the tally so obtained must be 
multiplied by the thickness as expressed in inches and fractions of an inch. 
All lumber less than 1’’ must be counted face measure. 

While said rule is not controlling in the matter here involved, I 
find nothing in its language to justify the conclusion that in the 
lumber business square feet means board measure feet when applied 
to lumber more than 1 inch in thickness. 

Payment of more than $1,170.29 on the voucher submitted is not 
authorized. 


(A-9737) 
SUBSISTENCE—FRACTIONAL DAYS 


An employee of the Reclamation Service, under authority of a travel order 
specifically directing daily trips from his headquarters to certain outside 
points and return, who departed from his headquarters before 8 a. m. and 
returned thereto after 6 p. m. each day, it being shown that the departure 
before 8 a. m. and the return after 6 p. m. were necessary in the perform- 
ance of his official duties, was for such periods of absence in a travel 
status entitling him to reimbursement for actual expenses incurred for 
meals, as provided in his travel order. 


Acting Comptroller General Ginn to the Secretary of the Interior, September 
23, 1925: 


Further reference is made to your letter of May 21, 1925, transmit- 
ting two vouchers in favor of F. J. McLaughlin, foreman, Bureau of 
Reclamation, for reimbursement of travel expenses (subsistence for 
fractional parts of days) incurred during the months of January, 
February, and March, 1925, with request for decision whether pay- 
ment thereof by L. S. Kennicott, special fiscal agent, Bureau of 
Reclamation, E] Paso, Tex., is authorized. 
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On January 9, 1925, travel order No, 4541 was issued to Mr. Me- 
Laughlin by the project superintendent, Bureau of Reclamation, as 
follows: 


No. 4541 
DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 
El Paso, Texas, January 9th, 1925. 
Mr. F. J. McLAvuGHLIN, 
Ysleta, Texas. 

Sir: Under authority from the Secretary of the Interior, dated September 
30, 1914, and in pursuance of General Travel Order No. 44, dated December 
Ist, 1919, you are instructed to proceed from Ysleta, Tex., to Fabens, and 
Tornillo, Tex., and return on Rio Grande project during the month of January, 
1925, and February, 1925, upon official business, as directed jn detailed instruc- 
tions dated this date. 

While uwway from your designated headquarters you will be compensated 
for personal and transportation expenses as shown in Sections (B) and ( ) 
following: . 

+ ~ * * + * + 

(B) You will be reimbursed for actual and necessary personal expenses for 
meals, waiters’ fees, lodging, laundry, and baths, the total charges for which 
shall not exceed $3.00 per day. 





It appears that pursuant to this travel order Mr. McLaughlin, 
whose official headquarters and designated post of duty were at 
Ysleta, Tex., made daily trips (except on one holiday and four 
Sundays) from January 11 to 31, 1925, inclusive, to Fabens, Tex., 
and from February 1 to 28, 1925, inclusive, to Tornillo, Tex., and 
again from March 1 to 19, 1925, inclusive, to Fabens, Tex. It also 
appears that he departed from his headquarters each morning before 
8 o’clock, the time of departure varying from 7.30 to 7.45 a. m., and 
returned to his headquarters each day after 6 p. m., the time. of 
return varying from 6.10 to 7 p. m. He has charged for dinner 
on each of these days and for supper on most of the days, 50 cents 
per meal, amounting to $34.50, on voucher covering such expenses for 
the January and February period, and to $8.50 on voucher for the 
March period. 

In letter dated El Paso, June 15, 1925, the superintendent of the 
Rio Grande project advised the Commissioner, Bureau of Reclama- 
tion, as follows: 

2. Mr. McLaughlin has been employed as a foreman, stationed at Ysleta, 
Texas, during the period April 1st, 1921, to March 19th, 1925. This employ- 
ment was made under the regular civil service regulations and his employment 
cards designating the above as his official station are signed by the project 
superintendent. Ysleta was designated as the station of this employee because 
it is more nearly centralized to the work he is required to cover than any 
other point. This place is the location of the construction office, warehouse, 
and shops serving the territory which Mr. McLaughlin is required to cover. 
The distance from Ysleta, Texas, to Fabens, Texas. is 17.2 miles, and the 
distance from Ysleta, Texas, to Tornillo, Texas, is 23.0 miles. 


3. Mr. McLaughlin is employed as a foreman and his duties require him to 
supervise the work of a number of subforemen. He travels by Government 
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auto and during the time covered by the vouchers under consideration he was 
required to give considerable overtime to the work of supervising these sub- 
foremen who were engaged in priming canals in the Fabens and Tornillo 
territory. His regular working hours were from 8.00 a. m. to 5.00 p. m. 


The relevant provisions of the travel regulations of the Interior 
Department read as follows: 


1. Prior authority.—Except as provided in section 2 following, the authority 
shall be issued prior to the incurrence of the expense, shall specify the travel 
to be performed as definitely as circumstances will permit, and shall be 
attached to the voucher for reimbursement or (if on file in the auditor's office) 
be referred to therein. 

+ + * * * * ~ 

8. How selected.—[Headquarters] The selection of official stations, when 
not provided by law, departmental regulations, a commission of appointment, 
or a contract of employment, and the assignment of temporary headquarters 
are placed under the control of chiefs of bureaus and of the independent 
offices, subject to revision by the head of the department upon his own initia- 
tive or upon application of an interested party. Each chief is expected 
to select official stations and to assign temporary headquarters with justice 
and equity to employees and in accordance with the best interest of the 
service, * * ® 


In decision of September 30, 1925, 4 Comp. Gen. 331, it was stated 
generally that in no case can an officer or employee be regarded as 
in a travel status and entitled to reimbursement or subsistence ex- 
penses when the absence from his official station is only for a period 
of 10 hours or less between the hours of 8 a. m. and 6 p. m. 

The daily travel in the instant case was performed under authority 


of specific orders, and the lapse of time each day between departure 
from headquarters and return thereto being in excess of 10 hours the 
traveler was for such periods in a travel status entitling him to re- 
imbursement for actual expenses incurred for the meals in question. 

It is noted that the travel was made in a Government automobile 
and the superintendent of the Rio Grande project states that during 
the time covered by the vouchers Mr. McLaughlin was required to 
give considerable overtime to the work of supervision. It may be 
stated in this connection that any practice of employees departing 
from headquarters shortly before 8 a. m. and returning thereto 
shorty after 6 p. m. on the same day for the purpose of establishing 
a travel status entitling to reimbursement for subsistence expenses 
is a matter for correction by the administrative officers concerned; 
and in any case where it is apparent that the departure before 8 a. m. 
or the return after 6 p. m. was not necessary in the performance of 
official duty no right to actual expenses of subsistence, or per diem 
in lieu thereof, can arise therefrom. 

Payment of the vouchers is authorized. 
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ST. ELIZABETHS HOSPITAL—CARE OF FEDERAL PRISONERS WHO 
ARE PENSIONERS 


The pension of a Federal prisoner, becoming insane during confinement in a 
Federal penitentiary and transferred to St. Elizabeths Hospital under the 
provisions of the act of August 7, 1882, 22 Stat. 330, is chargeable with 
the care of the patient while in St. Elizabeths Hospital during the period 
of his prison sentence and subsequent thereto until lawfully released, in 
the amount fixed by regulations of the Secretary of the Interior under 
the provisions of section 4849, Revised Statutes, as amended by the act of 
February 2, 1909, 35 Stat. 592. 

The appropriations for St. Elizabeths Hospital, rather than the appropriations 
under the Department of Justice for the support of prisoners, are liable 
for the care of insane Federal prisoners transferred from a Federal peni- 
tentiary to St. Elizabeths Hospital. 4 Comp. Gen. 445, distinguished. 

Decision by Acting Comptroller General Ginn, September 23, 1925: 

John A. Savage has filed claim in this office for the sum of $190 
deducted from his pension for board while an inmate of St. Eliza- 
beths Hospital. 

It appears from the record that the claimant was convicted and 
sentenced to imprisonment in the Federal penitentiary, Leaven- 
worth, Kans., for using the mails to defraud. On August 21, 1924, 
he was transferred and admitted to St. Elizabeths Hospital as 
insane in accordance with an order of the Secretary of the Interior, 
requested by the Attorney General under the provisions of the act of 
August 7, 1882, 22 Stat. 330. It is stated that the prison sentence 
expired April 13, 1925, but claimant was not released from St. 
Elizabeths Hospital until May 8, 1925, presumably because between 
said dates proceedings were pending on an application for a writ of 
habeas corpus. 

The Commissioner of Pensions has reported that Mr. Savage was 
granted a pension under the act of June 5, 1920, 41 Stat. 982, at the 
rate of $30 per month, effective from September 16, 1924, date of 
application therefor, and that the basis for said pension was the 
claimant’s mental condition, on account of which he was confined in 
St. Elizabeths Hospital. 

St. I 

In accordance with section 4849, Revised Statutes, as amended by 
the act of February 2, 1909, 35 Stat. 592, and regulations of the Sec- 
retary of the Interior pursuant thereto, the hospital authorities re- 
ceived the pension money of the claimant at the rate of $30 per 
month, covering the period from September 16, 1924, to April 30. 
1925, amounting in all to $228. The amount of $190 was applied 
by the hospital for board of the patient, and $38, or one-sixth of the 
pension, set aside to his credit. Of this $38 claimant drew $1.35 
March 7, 1925, and was paid the balance of $36.65, August 27, 1925, 
after he had left the hospital. 
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Claimant is contending that the appropriation for “Support of 
prisoners,” under the Department of Justice, is properly and exclu- 
sively chargeable with the cost of his care during the period of his 
sentence while in the prison and also while in St. Elizabeths Hos- 
pital; also that he was unlawfully transferred and committed to St. 
Llizabeths Hospital, unlawfully detained after the expiration of his 
sentence, and that his pension money is not liable for his care for 
that period. 

Reports have been made by the administrative authorities of St. 
Elizabeths Hospital in which it is contended that the appropriations 
for the hospital were chargeable with the care of this patient during 
the entire period of his confinement there, and not the appropriation 
under the Depariment of Justice, and that such hospital appropria- 
tion is entitled to reimbursement to the extent of the regulation 
amount deductible from the patient’s pension money. Apparently 
the Department of Justice concurs in the view of the authorities of 
St. Elizabeths Hospital relative to the appropriation available for 
the care of the claimant. 

The act of August 7, 1882, 22 Stat. 330, provides as follows: 

That upon the application of the Attorney-General, the Secretary of the 
Interior be, and he is hereby, authorized and directed to transfer to the Goy- 
ernment Hospital for the Insane in the District of Columbia all persons who, 
having heen charged with offenses against the United States, are in the actual 
custody of its officers, and all persons who have been or shall be convicted of 
any offense in a court of the United States and are imprisoned in any State 
prison or penitentiary of any State or Territory, and who during the term of 
their imprisonment heve or shall become and be insane. 

It is alleged by the administrative officers that the transfer of 
the claimant to St. Elizabeths Hospital during the period of his 
sentence in the Federal penitentiary while he was “in the actual 
custody ” of the officers of the United States was regularly effected 
under this statute, and nothing appears to indicate any illegality 
in the transfer and commitment of claimant to St. Elizabeths Hos- 
pital except his own statement and arguments relative to absence 
of hearing and due process of law. It will be noted that the statute 
does not require or provide for any hearing as a prerequisite to the 
transfer authorized to be effected by the Attorney General and the 
Secretary of the Interior. Furthermore, claimant’s statements and 
arguments with respect to the illegality of his transfer as insane 
to St. Elizabeths Hospital are inconsistent with his application for 
and receipt of a pension from the Government on the basis of his 
mental condition for which he was confined in St. Elizabeths Hos- 
pital. If he was not mentally incapacitated at the time of transfer 
to and during his confinement in St. Elizabeths Hospital, then it 
would appear that there was no legal authority for the grant of 
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pension for such period. However, for such period and for the 
period subsequent to his release the legality of the pension is a mat- 
ter for determination by the Commissioner of Pensions under the 
terms of the controlling statute on the basis of the actual mental 
or physical condition of the claimant. 

Regardless of whether claimant’s confinement and detention in 
the hospital was legal or illegal, he was in fact during the period 
here involved “an inmate of” the hospital within the purview of 
the provisions in section 4849, Revised Statutes, as amended by the 
act of February 2, 1909, 35 Stat. 592, which reads: 

* * * During the time that any pensioner shall be an inmate of the 
Government Hospital for the Insane, all money due or becoming due upon his 
or her pension shall be paid by the pension agent to the superintendent or 
disbursing agent of the hospital, upon a certificate by such superintendent that 


the pensioner is an inmate of the hospital and is living, and such pension 


money shall be by said superintendent or disbursing agent disbursed and used, 


under regulations to be prescribed by the Secretary of the Interior, for the 
benefit of the pensioner, and, in case of a male pensioner, his wife, minor 
children, and dependent parents, or, if a female pensioner, her minor children, 
if any, in the order named, and to pay his or her board and maintenance 
in the hospital, the remainder of such pension money, if any, to be placed 
to the credit of the pensioner and to be paid to the pensioner or the guardian 
of the pensioner in the event of his or her discharge from the hospital; or, in 
the event of the death of said pensioner while an inmate of said hospital, 
shall, if a female pensioner, be paid to her minor children, and, in the case 
of a male pensioner, to be paid to his wife, if living; if no wife survives him, 
then to his minor children; and in case there is no wife or minor children, 
then the said unexpended balance to his or her credit shall be applied to the 
general uses of said hospital: * * *. 

It will be noted that the statute includes any pensioner. It is 
immaterial, therefore, under what law the pensioner enters the hos- 
pital or what appropriation may be otherwise chargeable with the 
cost of the patient’s care. Under the plain terms of the statute in- 
volved the only prerequisite to the payment of the pension money to 
the authorities of the hospital and the application of a portion 
thereof to cover cost of the pensioner’s board is the “certificate by 
such superintendent that the pensioner is an inmate of the hospital 
and is living.” The fact that the Government would have borne the 
expenses of this man’s care and maintenance if he had remained in 
the Federal prison during the period in question can not operate to 
authorize paying the pension here involved to the pensioner in con- 
travention of the plain provisions of the statute, supra. For the 
period between the expiration of the prison sentence and the date of 
release of the claimant the superintendent of St. Elizabeths Hospital 
could not have released him because of the pending habeas corpus 
proceeding which had been instituted on behalf of claimant before 
the expiration of the prison sentence, and as he remained an inmate 
of the institution the certificate made by the superintendent to the 
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Secretary of the Interior would be sufficient basis for charging the 
pension money of the claimant with the regulation amount up to the 
date of final release from the institution. Accordingly the claim 
for the amount withheld on account of board, to wit, $190, must be 
and is disallowed and the disbursing officer of the hospital is author- 
ized to cover said amount into the Treasury to the credit of the 
proper appropriation for the support of St. Elizabeths Hospital. 

The further question has been presented by the record whether the 
appropriation “Saint Elizabeths Hospital,” act of June 5, 1924, 43 
Stat. 429, or the appropriation “Support of prisoners,” under the 
Department of Justice, act of May 28, 1924, 43 Stat. 223, was ulti- 
mately chargeable with the care of this patient while in St. Eliza- 
beths Hospital over and above the amount chargeable to the pension. 

The appropriation “ Saint Elizabeths Hospital ” provides: 


For support, clothing and treatment in Saint Elizabeths Hospital for the 
Insane * * * persons charged with or convicted of crimes against the 
United States who are insane, * * * Provided, That during the fiscal year 
1925 the District of Columbia, or any branch of the Government requiring 
Saint Elizabeths Hospital to care for patients for which they are responsible, 
shall pay by check to the superintendent, upon his written request, either in 
advance or at the end of each month, all or part of the estimated or actual 
cost for such maintenance as the case may be, and bills rendered by the Super- 
intendent of Saint Elizabeths Hospital in accordance herewith shall not be 
subject to audit or certification in advance of payment; proper adjustments on 
the basis of the actual cost of the care of patients paid for in advance shall be 
made monthly or quarterly, as may be agreed upon between the Superintendent 
of Saint Elizabeths Hospital and the District of Columbia government, depart- 
ment, or establishments concerned. All sums paid to the Superintendent of 
Saint Elizabeths Hospital for the care of patients that he is authorized by 
law to receive, shall be deposited to the credit on the books of the Treasury 
Department, of the appropriation made for the care and maintenance of the 
patients at Saint Elizabeths Hospital for the year in which the support, cloth- 
ing, and treatment is provided, and be subject to requisition by the disbursing 
agent of Saint Elizabeths Hospital, upon the approval of the Secretary of the 
Interior. 


The appropriation “ Support of prisoners” provides: 


* * * For support of United States prisoners, including necessary cloth- 
ing and medical aid * * * support of prisoners becoming insane during 
imprisonment, and who continue insane after expiration of sentence who have 
0 friends to whom they can be sent * * *. 

This appropriation has no application to prisoners confined in the 
Leavenworth Penitentiary, specific appropriations being made for 
the support of such prisoners. 

The practice heretofore has been to charge the cost of caring for 
Federal prisoners in St. Elizabeths Hospital to the appropriations 
for the hospital, and the administrative officer of the hospital states 
that under this practice no demand has been made or will be made 
on the Department of Justice for reimbursement in this case. The 
phrase in the appropriations for St. Elizabeths Hospital, “ persons 
charged with or convicted of crimes against the United States who 
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are insane,” must be held to include Federal prisoners transferred 
under the act of 1882, supra. The provision in the appropriation 
act for St. Elizabeths Hospital for reimbursement by other depart- 
ments is limited to the care of “ patients for which they are respon- 
sible.”. When an insane Federal prisoner is transferred from the 
jurisdiction of the Department of Justice to the jurisdiction of the 
Department of the Interior, St. Elizabeths Hospital, under the pro- 
visions of the act of 1882, supra, responsibility of the former depart- 
ment for the care and maintenance of the prisoner ceases and is 
not resumed unless and until the patient is discharged from the 
hospital during the period of his sentence and is required to return 
to the prison to complete said sentence. Accordingly, the appropria- 
tion “Saint Elizabeths Hospital” was properly chargeable with the 
care of claimant during the period of his confinement in St. Eliza- 
beths Hospital, subject to reimbursement from pension money to the 
extent authorized by law as hereinbefore indicated. 

This case is to be distinguished from 4 Comp. Gen. 445, wherein 
it was held that the appropriations of the Veterans’ Bureau, rather 
than the appropriations of St. Elizabeths Hospital, were liable for 
the care of an insane pensioner under the provisions of the World 
War veterans’ act, over and above the amount of pension properly 
































deductible, and providing for reimbursement by the Veterans’ Bu- 
reau for the reason that the Veterans’ Bureau is “ responsible” for 
the care of its beneficiaries while in St. Elizabeths Hospital receiving 
medical treatment within the meaning of the appropriation acts for 
St. Elizabeths Hospital. 


(A-11168) 





LEASES—INCREASE OF RENT AT TERMINATION 








Where the lessor of property leased to the United States has expressed an 

intention of terminating the tenancy under a provision contained in the 
lease, and Conzress has appropriated funds for the rental of said property 
at an increased rental, a new lease based upon the increased rate is valid, 
notwithstanding the old lease may have contained a provision that it could 
be renewed at the old rate at the option of the Government. 2 Comp. Gen. 
66, distinguished. 










Acting Comptroller General Ginn to C. E. Molster, disbursing clerk, Depart- 

ment of Commerce, September 23, 1925: 

I have your letter of September 9, 1925, requesting decision 
whether you are authorized to pay an attached voucher in favor of 
Mrs. Ruth B. Gheen, covering rental for the month of August, 1925. 
of certain property wherein were stored Patent Office models. 
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With your letter you transmit copy of leases entered into June 26, 
1924, and July 25, 1925, for the fiscal years ending June 30, 1925, 
and June 30, 1926, respectively. By the terms of the lease, dated 
June 26, 1924, the United States acquired a right to occupy the 
described premises at a rental of $150 a month for a term beginning 
July 1, 1924, and continuing from month to month thereafter. 

Paragraphs 3 and 5 of the lease read: 

8. To have and to hold the said premises with their appurtenances for the 
term beginning July 1, 1924, continuing from month to month thereafter, and 
terminating on the last day of any calendar month within the fiscal year ending 
June 30, 1925, at the option of either party to this agreement; provided that 
if either of the said parties shall desire that this lease shall terminate as 


above provided she or they shall give thirty (80) days’ notice in writing to the 
other party hereto. 


* * a od * * * 

5. This lease may, at the option of the Government, be renewed at a monthly 
rental of one hundred fifty dollars ($150), and otherwise upon the terms and 
conditions herein specified, provided notice be given in writing to the lessor at 
least one month before this lease would expire: Provided, That no renewal 
thereof shall extend the period of occupancy of the premises beyond the 30th 
day of June, 1926. 

The lease of June 26, 1924, granted the Government a right to 
renew the lease at a monthly rental of $150. But it also gave to the 
lessor the right to terminate the tenancy; that is, to require the Gov- 
ernment to vacate the premises at the end of any calendar month 
upon giving 30 days’ notice in writing to that effect. 

It appears that the lessor had expressed her intention of exercising 
the option to terminate the tenancy on or before the end of the fiscal 
year 1925 and that it was because of this situation that a deficiency 
appropriation of $600 for the fiscal year 1926 was requested and 
made. See hearing before Subcommittee of House Committee on 


Appropriations, second deficiency appropriation bill, 1925, pages 
415, et seq. 
The appropriation was made in the following terms: 


For additional amount for the storage of Patent Office models and exposition 
exhibits, including the cost of removal of the models if necessary, fiscal year 
1926, $600. (Act of March 4, 1925, 43 Stat. 1330.) 

It will be noted that this appropriation was made available to 
pay an increased amount of rent for storage space or for removal of 
the models if necessary. As a result of this specific appropriation 
and the understanding on the part of the administrative authorities 
and the lessor that said appropriation authorized increasing the 
rental of the premises occupied for the fiscal year 1926, the lessor 
refrained from exercising the option to require the Government to 
vacate the premises and the lease for the fiscal year 1926 was ac- 
cordingly made at the increased rental. 










DECISIONS OF THE COMPTROLLER GENERAL 









In view of all the facts and circumstances appearing, which dis- 
tinguished this case from the case decided in 2 Comp. Gen. 66, full 
force and effect may be given to the lease for the fiscal year 1926 and 
payment of the voucher is authorized. 











(A-11178) 






COAST GUARD PAY—SHORE DUTY 


Warrant officers of the Coast Guard who are quartered and live on shore, while 
attached to and performing duty on a floating section base of the Coast 
Guard for a squadron of patrol boats are on shore duty and, under sec- 


tion 10 of the act of June 10, 1922, 42 Stat. 630, are entitled only to shore- 
duty pay. 








Acting Comptroller General Ginn to W. H. Webb, pay and allotment officer, 

United States Coast Guard, September 23, 1925: 

There has been received your letter of September 10, 1925, sub- 
mitting vouchers in favor of Carpenter C. Backstrom, Machinist 
(T) G. W. Tabbutt, Pay Clerk (T) C. C. Humphreys, and Gunner 
(T) R. J. Hegarty for the difference between shore rates of pay and 
sea rates of pay, May 19 to June 30, 1925, $29.40, November 5, 1924, 
to June 30, 1925, $141.60, November 13, 1924, to June 30, 1925, 
$136.80, and June 16 to 30, 1925, $10.50, respectively, and requesting 
decision whether you are authorized under the law to pay the 
vouchers in question. 

Under date of July 9, 1925, the commander section base 5, City 
Point, South Boston, Mass., advised the commandant (via com- 
mander Eastern Division) as follows: 











1. Reference (a) is 2 decision of the Comptroller General covering the matter 
of sea pay for warrant officers on the floating Section Base Pickering. 

2. Section base #5 is a floating base anchored off City Point, South Boston, 
Mass. It can be reached only by boat. It is not provided with motive power, 
but can be towed from point to point. Regular ship routine is carried out. a 
regular officer of the deck watch is maintained, also quartermaster, and anchor 
watch. No engine-room watch is maintained, but a machinist or machinist’s 
mate stands regular watch to care for the machinery of the patrol and picket 
boats attached to base #5 


+o. 









The warrant officers mess on board and are quar- 
tered thereon on their day's duty. 


officers as quarters. 







No regular rooms are assigned the warrant 


3. Liberty and leaves are granted in accordance with the provisions of the 
regulations governing the same privileges aboard ship. 

4. The officers may be and have been, called back from liberty or leave to look 
out for the safety of the ship, to look out for the operation of the units attached, 
or for the discipline or handling of the enlisted personnel. 

5. Base #5 is a floating unit of the Coast Guard, operating as such. 

6. On holidays and Sundays the officers and men are denied the privilege 


granted the service personnel stationed on shore of not having to report for 
duty. 










7. The fact that base #5 is not provided with motive power should not be 
considered controlling, for the base is capable of change from port to port 
because of its character as a floating unit. Many vessels in the merchant 
service cover thousands of miles of sea travel under tow and without motive 
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power of their own. Indeed, the management and care of base #5 last winter 
called for the same exercise of seamanship as is demanded of a cruising cutter. 
Several times last winter, fields of ice swept down on the base and the officers 
and crew were obliged to extricate the vessel by means of the picket and 
patrol boats attached to it. In every sense the base was then and is now a float- 
ing base. In summer, heavy squalls demonstrate the fact of floatability of 
base #5. 

8. Unlike a shore establishment, all supplies must be boated to base #5, and 
liberty men must go and come by boat. A cruising cutter does not become a 
shore station when it makes fast to a wharf; and a base does not lose its 
character as a floating unit because not equipped with an engine. Base #5 
can be transferred to another point by the crew attached to it and without 
being towed. It can be kedged from place to place or a sail rigged to help 
move it. 


Section 10 of the act of June 10, 1922, 42 Stat. 630, provides, in 
part, as follows: 


That on and after July 1, 1922, the monthly base pay of warrant officers of the 
Navy and Coast Guard shall be as follows: During the first six years of 
service—at sea, $153; on shore, $135; during the second six years of service— 
at sea, $168; on shore, $147; after twelve years’ service—at sea, $189; on shore, 
aes * ¢ °, 


Reference is made to the decision of June 18, 1925, 46 MS. Comp. 
Gen. 738, wherein it was held that warrant officers attached to the 
Coast Guard Cutter Pickering, used as a section base, who were 
messed and quartered thereon were entitled to sea pay under the act 
of June 10, 1922. 

In the present case it is stated that the warrant officers in question 


were attached to section base 5, a floating unit of the Coast Guard, 
and that they “mess on board and are quartered thereon on their 
day’s duty. No regular rooms are assigned the warrant officers as 
quarters.” It is understood that the officers who were on duty during 
the day occupied permanent quarters on shore at night and those 
who were on duty during the night occupied permanent quarters on 
shore during the day. In other words they have not been assigned 
and did not occupy quarters on section base 5, to which they were 
assigned to duty. 

It has long been held by the courts and the accounting officers that 
an officer attached to a receiving ship, or a ship of like character, 
such as a ship which is unfit for sea, housed in, or tied to the shore, 
ete., who is quartered and lives on shore is not entitled to the higher 
rate of pay provided for sea duty. Mahan vy. United States, 40 Ct. 
Cls. 36; 20 Comp. Dec. 651; 19 id. 136; 17 id. 516; td. 753. 

As the facts presented show that the officers in question were quar- 
tered on shore during the said periods, it must be concluded that 
such duty was duty on shore, and, therefore they are only entitled 
to shore pay under the act of June 10, 1922. 

You are not authorized to pay the vouchers. 
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(A-11211) 


TRANSPORTATION—ARMY OFFICER AND DEPENDENTS TRAVEL- 
ING BY COMMERCIAL LINER 
An officer of the Army, ordered to make a permanent change of station from 
the Canal Zone to New York City, who for his own convenience travels on 
a commercial liner from Cristobal, Colon, Canal Zone, to New York City 
when Government transport facilities are available, may be reimbursed only 
in an amount equal to what it would have cost the Government had he 
traveled by transport; and he is not entitled to any reimbursement for the 
cost of transporting his dependents by said commercial liner, 


Comptroller General McCarl to Maj. Jacob Frank, United States Army, 

September 26, 1925: 

There has been received your request for review of settlement No. 
064132, dated January 24, 1925, which disallowed your claim for 
reimbursement of transportation costs of yourself and minor son 
from Cristobal, Colon, Canal Zone, to New York City, during the 
month of July, 1924. 

Special Orders No. 158, Headquarters Panama Canal Depart- 
ment, July 11, 1924, are in part as follows: 


In compliance with instructions contained in letter A. G. 210.31 (3-7-24 


War Department, April 19, 1924, Maj. Jacob Frank, Quartermaster ceane 
-anama Quartermaster Depot, Corozal, C. Z., is relieved from further assign- 


ment and duty in this department, effective the day he departs in compliance 
with this order. He will proceed at the proper time to Cristobal, C. Z., and 
sail on the Panama Railroad steamship Cristobal, leaving that port for 
York, N. Y., on or about July 20, 1924. 

Upon arrival in the United States and upon expiration of the leave of absence 
granted him in paragraph 7 of this order, he will proceed to the New York 
general intermediate depot, New York City, and report in person to the com- 
manding officer for duty as assistant to the quartermaster supply oflicer, in 
accordance with paragraph 27, Special Order No. 93, War Department, April 
19, 1924. 

The travel directed, exclusive of transportation by commercial vessel, is 
necessary in the military service and is chargeable to procurement authority 
F, D. 29, p. 5040, A 2-5 


New 


You claim reimbursement in the amount of $67.75, being steamer 
fare for yourself ($45), for your son ($15), tips ($5), steamer chair 
($1), baggage transfer in New York City ($1.75). 

You urge that travel by commercial liner was necessary to comply 
with the orders quoted; that the provisions of the order were man- 
datory and that your failure to comply with them would undoubtedly 
have resulted in disciplinary action, and that as it was a bona fide 
and legal travel order directing a change of station, you are entitled 
to reimbursement of the cost of travel by commercial liner for both 
yourself and your 5-year-old son, Beryl H. Frank. 

Upon request of this office for information as to the reason you 
were directed to sail by commercial liner in orders of July 11, 1924, 
The Adjutant General of the Army forwarded the following report 
of the commanding general, headquarters, Panama Canal Depart- 
ment, Balboa Heights, Canal Zone: 
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1. Arrangements were made to furnish transportation to Major Frank and 
his minor son on the U. 8S. A. T. Somme, which left Balboa, C. Z., for New York 
on August 4, 1924, but upon his written request, copy attached, the reduced 
rates granted to Army officers and their families traveling at their own ex- 
pense were obtained for him from the P. R. R. 8. 8S. Co. for the July 20, 1924, 
sailing of the S. S. Cristobal. 


2. As indicated in S. O. 158, par. 8, Hq., P. C. Dept., dated July 11, 1924, 
copy attached, that part of the journey made by commercial vessel is not 
chargeable to Government funds; therefore Major Frank is not entitled to 
reimbursement for the travel from Cristobal, C. Z., to New York, N. Y. 

It is apparent that adequate transport facilities were available to 
return you and your dependent to the United States, and that you 
traveled by commercial liner rather than by Government transport 
for your own convenience. While the order directing travel may 
have been mandatory, the provision therein directing such travel 
by commercial liner was not necessary in the military service. 
Such direction, being made at your request and for your own con- 
venience, can not be used as a basis for securing reimbursement of 
excessive costs from the United States. 

It is well settled that where sea travel is directed and an officer 
for his own convenience is permitted to proceed on a commercial 
liner, he is entitled only to reimbursement in the amount that it 
would have cost the Government had he traveled by transport. See 
paragraph 1642, Manual for the Quartermaster Corps, 1916, and 
decision of this office June 5, 1924, 34 MS. Comp. Gen. 169. Had 
you traveled by the U.S. A. T. Somme, you would have been entitled 
to reimbursement in the amount of $1.50 per day for meals on that 
vessel. A report from the Quartermaster General states that the 
Somme sailed from Cristobal at 8.30 p. m. August 4, 1924, and 
docked at Brooklyn at 9 a. m. August 11, 1924. The travel time so 
far as meals are concerned was six and one-third days, which at 
$1.50 per day would make the sum of $9.50 due you. 

You are not entitled to reimbursement of the cost of transporting 
your minor son, for the reason that the act of May 18, 1920, 41 
Stat. 604, authorizing transportation of dependents, provided that 
transportation of dependents to or from stations beyond the conti- 
nental limits of the United States should not be other than by 
Government transport, if such transportation is available. Section 
12 of the act of June 10, 1922, 42 Stat. 631, provides for reimburse- 
ment in lieu only of the transportation in kind authorized by the 
act of May 18, 1920. As the act of May 18, 1920, does not authorize 
transportation of dependents by commercial liner to or from sta- 
tions beyond the continental limits of the United States when Gov- 
ernment transportation is available, it follows necessarily that the 
act of June 10, 1922, did not authorize reimbursement for such 
commercial transportation. 

Upon review the amount of $9.50 is certified due you, 
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INTERNAL REVENUE, PROHIBITION ENFORCEMENT—LIENS ON 
SEIZED AUTOMOBILES FORFEITED TO THE UNITED STATES 





Where an automobile, seized and forfeited for violation of the national pro- 
hibition act, is turned over by the court to the prohibition forces pursuant 
to the provisions of the act of March 3, 1925, 43 Stat. 1116, for use in the 
enforcement of said act, and the forfeiture is under any section of law 
recognizing liens on vehicles, the appropriations for the enforcement of 
the national prohibition act are available for the payment of any lien 
adjudged by the court to exist against the vehicie. 


Decision by Comptroller General McCarl, September 28, 1925: 

There is before this office for consideration the claim of the Com- 
mercial Credit Co. for the sum of $162.55 as the amount of a lien 
allowed by decree of September 8, 1925, of the Supreme Court of 
the District of Columbia against an automobile seized and forfeited 
for violation of the national prohibition act and which automobile 
was turned over to the United States for use in the enforcement 
of said act. 

The act of March 3, 1925, 43 Stat. 1116, provided that there- 
after: , 


* * * 

















any vessel or vehicle summarily forfeited to the United States for 
violation of the customs laws, may, in the discretion of the Secretary of the 
Treasury, under such regulations as he may prescribe, be taken and used for 
the enforcement of the customs laws or the National Prohibition Act, in lieu 
of the sale thereof under existing law. 

Sec. 2. That upon application therefor by the Secretary of the Treasury, 
any vessel or vehicle forfeited to the United States by a decree of any court 
for violation of the customs laws or the National Prohibition Act may be 
ordered by the court to be delivered to the Treasury Department for use in the 
enforcement of the customs laws or the National Prohibition Act, in lieu of 
the sale thereof under existing law. 

Sec. 3. That any vessel or vehicle acquired under the provisions of section 1 
or 2 of this Act shall be utilized only for official purposes in the enforcement 
of the customs laws or the National Prohibition Act. The appropriations avail- 
able for defraying the expenses of collecting the revenue from customs or for 
enforcement of the National Prohibition Act shall hereafter be available for 
the payment of expenses of maintenance, repair, and operation of said vessels 
and vehicles, including motor-propelled passenger-carrying vehicles. Said 
appropriatious shall also be available for the payment of the actual costs inci- 
dent to the seizure and forfeiture, and if the seizure is made under any section 
of law under which liens are recognized, for the payment of the amount of 
such lien allowed by the court: * * *, 


When the monition for the forfeiture of the automobile was issued 
the Commercial Credit Co. filed an intervening petition claiming 
that it held a lien on said automobile for deferred purchase money 
in the sum of $160.89, with interest thereon from July 3, 1925, pursu- 
ant to a certain conditional sales agreement whereof it was the 
assignee, and the Secretary of the Treasury filed an application pray- 
ing that the said automobile be turned over to the Treasury Depart- 
ment for use in the enforcement of the national prohibition act. The 
court adjudged that the Commercial Credit Co. had a valid lien 
against the automobile for $160.89, with interest thereon from July 
8, 1925, “ subject to the ordinary storage charges and costs of sale,” 
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and that the automobile should be turned over to the Treasury 
Department as prayed. 

Section 3 of the act of March 3, 1925, supra, provides that if the 
automobile is turned over to the Treasury Department for use in the 
enforcement of prohibition and “the seizure is made under any sec- 
tion of law under which liens are recognized,” the appropriations for 
enforcement of the national prohibition act shall thereafter be avail- 
able “for the payment of the amount of such lien allowed by the 
court.” The lien for $160.89, with interest at 6 per cent, as provided 
in the purchase money note from July 3, 1925, to September 8, 1925, 
date of the forfeiture and as allowed by the court, will be paid and 
charged to the appropriations, current on the date of the forfeiture, 
for the enforcement of the national prohibition act. 


( A-10827) 


REMOVAL OF HOUSEHOLD EFFECTS OF AN OFFICER OF THE 
COAST ° ae GEODETIC SURVEY FROM STORAGE AT NEW 
STATIO? 


An officer of the Coast and Geodetic Survey whose household effects at the 
time of his permanent change of station were in storage at his new station 
is entitled to reimbursement of the expense of their removal from storage 
to his place of residence at the new station, provided the cost thereof does 
not exceed the cost of packing, crating, and transportation from the old 
to the new station. (This decision, in effect, overrules 2 Comp. Gen. 598.) 


Comptroller General McCarl to J. M. Griffin, disbursing agent, United States 

Coast and Geodetic Survey, October 3, 1925: 

There has been received your letter of August 5, 1925, requesting 
review of the action of this office disallowing credit in your disburs- 
ing account for $40 paid by you in connection with the moving of 
the household goods of Lieut. J. H. Hawley, Coast and Geodetic 
Survey, from the place where they were stored to his residence in 
Washington, D. C., incident to his permanent change of station 
from Norfolk, Va., to Washington, D. C. 

It appears that during the time Lieutenant Hawley was stationed 
at Norfolk, Va., his household goods were in storage with the United 
States Storage Co., Washington, D. C., and upon reporting to 
Washington under his assignment to permanent duty he had his 
goods hauled by the storage company from their place of storage to 
his residence. Payment of the storage charge, $40, was made by 
you to the storage company by voucher No. 63648 in your accounts 
for September, 1924. The disallowance of credit was on the ground 
that as Lieutenant Hawley’s household effects were in Washington 
when he was ordered there no right to transportation at Government 
expense accrued to him and, therefore, to charge the drayage cost to 
the United States would constitute a substitution of expenses which 
is prohibited by law. 
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Section 12 of the act of May 18, 1920, 41 Stat. 604, provides in 
part: 

* * * That the personnel of the Navy shall have the benefit of all ex- 
isting laws applying to the Army and Marine Corps for the transportation of 
household effects. 


Section 11 of the above act confers on officers of the Coast and 
Geodetic Survey the same pay and allowances as now are or may 
hereafter be prescribed for officers of the Navy. In 27 Comp. Dee. 
371 it was held that the word allowances in section 11 included the 
right to transportation of household effects on change of station. 

The right of officers to have their household goods transported by 
the Government on change of station had its inception in legislation 
applicable to the Army, exclusively, and the effect of the above 
provisions of law was to extend the general benefits of the Army 
legislation, in that connection, to officers of the Navy and of the 
Coast and Geodetic Survey; to the extent therefore Army practice 
and regulations conform to law they are indicative of the rights 
extended to Navy officers and to the commissioned officers of the 
Coast and Geodetic Survey by the act of May 18, 1920. 

Army Regulations (AR 30-960, par. 20) authorize an officer on 
permanent change of station to have his baggage shipped by the 
United States from his last station to his new station; from his 
last station to any point designated by him; or from any point to 
his new station, subject, however, to the condition that the cost of 
transportation chargeable to the United States shall not exceed what 
it would cost the United States to transport the officer’s effects from 
the old to his new station. Paragraph 24 of the above regulations 
authorizes the hauling of the baggage to the residence of the officer 
incidental to its transportation to his new station. 

Under the law and regulations applicable to his case Lieutenant 
Hawley was entitled to have his household effects transported by 
the Government from his old station, Norfolk, Va., to his new 
station, Washington, D.C. As his right to drayage to his residence 
in Washington was incidental to his right to transportation on 
change of station, no substitution of expenses was involved. Within 
the limitations prescribed by law and the regulations he was enti- 
tled to have his household goods moved from their storage place 
to his residence in Washington at the expense of the United States. 

From the evidence presented by you it is shown that prior to 
incurring the expense for drayage Lieutenant Hawley secured 
authority from the assistant director of the Coast and Geodetic 
Survey to transport his goods and also the approval of that official 
to the proposal of the storage company to perform the drayage 
service at a cost of $40. As Lieutenant Hawley conformed to the 
regulations applicable in his case, his expenditure for drayage was 
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a proper charge against the United States and your disbursement 
in that connection was authorized. The amount thereof, $40, will 
be credited to your account. The action in this case should be dis- 
tinguished from a removal of the officer’s baggage from one place 
of residence to another at the same station, as to which see 2 Comp. 
Gen. 344, 


(A-10974) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—COMPENSATION OF 
CONSULTING ENGINEERS OF THE INDIAN FIELD SERVICE 


The compensation of consulting engineers engaged in connection with the 
construction of the Coolidge Dam under the Indian field service may not 
exceed the rate of compensation of $7,500 per annum, or $20.83; per day; 
nor may contracts for the personal services of such engineers be executed 
on the basis of a flat rate of $2,000 per annum for not to exceed 20 days’ 
service per year. 

The provision of section 9 of the act of March 4, 1909, 35 Stat. 1027, pro- 
hibits the use of the funds appropriated for the construction of the 
Coolidge Dam for the payment of salaries of a board of consulting engi- 
neers as such, regardless of the rate of compensation that may be paid 
to any individual member of the board. 

Comptroller General McCarl to the Secretary of the Interior, October 5, 1925: 

I have your letter of August 21, 1925, requesting decision whether 
contracts for personal services of men to constitute a board of 
consulting engineers may be executed providing for “* * * a 
flat rate of $2,000 per annum with the understanding that the 
members of the board would be available whenever called upon but 
that they would not be required to render services in excess of 20 
days per year * * *,.” 

The board of consulting engineers in question is desired in con- 
nection with the construction of a dam across the canyon of the 
Gila River near San Carlos, Ariz., authorized by the act of June 7, 
1924, 43 Stat. 475, with a maximum cost of $5,500,000. Of this 
amount $450,000 was appropriated and made immediately avail- 
able by the act of March 3, 1925, 43 Stat. 1152, for commencement 
of construction work on this dam “to be hereafter known as the 
Coolidge Dam.” 

You.suggest the proposed form of contract for personal services 
of the consulting engineers in order to overcome the limitation on 
the rate of compensation that may be paid for personal services in 
the field under the provisions of the act of December 6, 1924, 43 
Stat. 704, as extended by the act of January 22, 1925, 43 Stat. 764, 
viz, $7,500 per annum, or $20.831% per day. Decision of July 29, 
1925, 5 Comp. Gen. 73, and cases therein cited. 

The limitation of $7,500 per annum, or $20.8314 per day, was on 
the rate of compensation for the actual time served. A flat rate of 
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$2,000 per annum for a maximum of 20 days’ service during a year 
would be at a minimum rate of $100 per day, and as a general rule 
for fixing compensation of field employees would not be authorized. 
Contracts for personal services exclusively, in connection with a 
specific Government project, such as that here involved, may not be 
entered into on the basis of a flat rate for the project or on such 
a basis as proposed. A flat rate for a specific job is applicable 
only for what is termed nonpersonal services necessitating the fur- 
nishing of both personal services and materials or supplies to com- 
plete the work, as, for instance, specific jobs of alterations or re- 
pairs, such as may be procured by contract after advertising and 
open competition. This form of contract, however, may not be used 
for employment of personal services where no material or supplies 
are necessary to be furnished, but there must be fixed a specific rate 
of compensation for the time actually served. 

I note your statement that two of the engineers chosen to serve 
on the board have refused because of the maximum rate of com- 
pensation of $20.8314 per day. I note also the statement that it 
would be possible to secure the services of consulting engineers at 
that rate of compensation but that the administrative officers of 
the Indian Service doubt the qualifications of such men. While 
such matters may perhaps be difficulties for administrative solu- 
tion, they are not controlling in the construction of legislative en- 
actments. The magnitude, character, and importance of the pro- 
posed structure involving a total expenditure of such a large sum 
as $5,500,000 shows that the period for completion will be exten- 
sive and that personal services employed in connection therewith 
could not generally be considered as temporary so as to justify 
excepting the employment of individual consulting engineers from 
the provisions of the act of December 6, 1924, as extended by the 
act of January 22, 1925. 

Accordingly, the maximum rate of compensation of individual 
consulting engineers, employed permanently in connection with the 
construction of the Coolidge Dam, may not exceed $7,500 per 
annum, or $20.8314 per day. 

In view of the provisions found in the basic enactment, I am 
inclined to the view that temporary employment of a corisulting 
engineer, other than those in the Government service, might be 
authorized during such an emergency in the course of construction as 
to render his temporary services absolutely necessary, whose com- 
pensation for the short period served by him would not necessarily 
be limited to $20.8314 per day but could be fixed by you in advance 
of the employment at a reasonable sum. See also 4 Comp. Gen. 947. 

Section 9 of the act of March 4, 1909, 35 Stat. 1027, provides as 
follows: 
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That hereafter no part of the public moneys, or of any appropriation here- 
tofore or hereafter made by Congress, shall be used for the payment of com- 
pensation or expenses of any commission, council, board, or other similar body, 
or any members thereof, or for expenses in connection with any work or the 
results of any work or action of any commission, council, board, or other 
similar body, unless the creation of the same shall be or shall have been 
authorized by law; nor shall there be employed by detail, hereafter or hereto- 
fore made, or otherwise personal services from any executive department or 
other government establishment in connection with any such commission, 
council, board, or other similar body. 


No specific statutory authority has been granted for the creation 
of a board of consulting engineers in connection with the construc- 
tion of the Coolidge Dam. In the absence thereof, the quoted pro- 
vision of law, which is in force as originally enacted, prohibits the 
use of the funds appropriated for the construction of the Coolidge 
Dam for the payment of salaries of a board of consulting engineers 
as such, regardless of the rate of compensation paid to the individual 
member of the board. 12 MS. Comp. Gen. 1682; 17 id. 1877; 44 
id. 67. 


(A-10995) 


APPROPRIATIONS—BUREAU OF ENGRAVING AND PRINTING— 
REPAIRS TO SMOKESTACKS 


As the repairing and painting of the ironwork of the smokestacks at the 
Bureau of Engraving and Printing is considered to be an operation in 
the activities of the bureau, the cost for labor and materials furnished in 
doing such work by contract is properly payable as a miscellaneous ex- 
pense from the appropriation “Material and miscellaneous expenses, 
Bureau of Engraving and Printing, 1925,” act of April 4, 1924, 43 Stat. 74. 


Decision by Comptroller General McCarl, October 5, 1925: 


Review has been requested of settlement No. O-104235, dated 
August 11, 1925, disallowing the claim of S. E. Killian for $612 for 
labor and material furnished in repairing and painting the iron- 
work of three smokestacks at the Bureau of Engraving and Print- 
ing upon order dated May 1, 1925, issued under contract approved 
April 29, 1925. 

It appears that the contract was completed July 14, 1925, and the 
appropriation sought to be charged, “ Material and miscellaneous 
expenses, Bureau of Engraving and Printing, 1925,” 43 Stat. 74, 
provides : 


For engravers’ and printers’ materials and other materials except distinctive 
paper, miscellaneous expenses, including paper for internal-revenue stamps, 
and for purchase, maintenance, and driving of necessary motor-propelled and 
horse-drawn passenger-carrying vehicles, when, in writing, ordered by the 
Secretary of the Treasury, * * * to be expended under the direction of the 
Secretary of the Treasury. 


In decision of September 21, 1923, A. D. 7874, the Secretary was 
advised that a contemplated expense of putting two new roofs on 
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the roof gardens of the bureau did not constitute a miscellaneous 
expense payable from the like appropriation for the fiscal year 
1924, such replacement or repairs not being a matter of operation 
in the sense of conducting the activities of the bureau; and in deci- 
sion of October 2, 1923, A. D. 7839, he was likewise advised with 
respect to a contemplated expense of constructing a driveway be- 
tween the old and new bureau buildings for the use of electric 
trucks, ete. 

In the settlement here under review reference was made to these 
decisions and the claim was disallowed on the ground that the re- 
pairs were not a matter of operation in the sense of conducting the 
activities of the bureau. 

In decision of August 21, 1925, A. D. No. 9626, wherein was sus- 
tained the disallowance of credit in disbursing officer’s accounts of 
expense incurred for installation of a shower bath in the bureau 
building, it was stated that said appropriation was available for 
the purchase of materials used in the work of the bureau and for 
miscellaneous expenses necessarily incidental thereto, but not for the 
purchase of equipment for the bureau building. 

With reference to the appropriation and to the expense here in 
question the Acting Secretary of the Treasury states: 


The appropriation “ Materials and miscellaneous expenses, Bureau of En- 
graving and Printing,” has always been available for the repairs and mainte- 
nance of mechanical and electrical equipment, apparatus, and appliances. Such 
repairs are essential to the successful and economic conduct of the activities 
of the bureau and necessarily include charges for both materials and labor. 
These elements of overhead cost are taken into consideration at the time the 
estimates of appropriations are prepared. 

It is from the aforementioned appropriation that repairs, including labor 
and materials, are made to pumps, presses, switchboards, generators, con- 
vertors, boilers, piping, wiring conveyors, etc. 

Although the stacks may be attached to the building or constructed on 
their own foundation near the building, they are as much a part of the boiler 
plant equipment as are the grates, conveyors, coal-weighing scales, fire-box 
doors, blowers, or piping, ete. If it were possible to secure the necessary 
draft through the use of a small chimney, say 10 feet high, it would be 
attached to and rest upon the fire box of the boiler plant. The repairing a 
stack of this sort would be accomplished by mechanics in the employ of the 
bureau, and the cost thereof, including labor and materials, would be borne 
by the appropriation in question in the same manner as repairs to other parts 
of the boiler plant equipment. 

It so happens that the stack in question must of necessity be built to a 
neight which will produce the proper and necessary draft, and for other rea- 
sons. Owing to the weight of a tall stack it is impracticable to rest it upon 
the boiler. Provision is made, therefore, either to place the stack upon the 
building or to construct a separate foundation for it. This, however, does not 
change the relationship of the stack to the boiler. The stack wherever con- 
structed remains a part of the boiler and not a part of the building. 

The department does not employ anyone who would subject himself to the 
hazards of painting these stacks. Furthermore, it would be considered unwise 
to assign anyone to this work on account of the little or no experience the 
department’s employees receive in this line of work. It was necessary, there- 
fore, in this case to employ some one expert in this work and through com- 
petitive bids the services of Mr. Killian were secured. 
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In view of this showing of the relationship of the smokestacks to 
the boiler plant, the long-continued practice in the use of the appro- 
priation involved, and the room for reasonable doubt whether the 
smokestacks constitute a part of the working equipment of the plant 
as distinguished from a part of the building as a public building, 
I am constrained to hold that the expense here involved may be 
regarded as a miscellaneous expense incident to the operations of 
the Bureau of Engraving and Printing plant and as such charge- 
able under the appropriation, supra. 

Upon review $612 is certified due the claimant, 


(A-9045) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
DEPARTMENT OF COMMERCE 


The decisions of this office, as amended, construing the acts of December 6, 
1924, 43 Stat. 704, and January 22, 1925, 43 Stat. 764, relative to adjust- 
ment of salary rates in the field service to correspond to the classification 
rates in so far as practicable are for application by the administrative 
officers unless and until clearer provisions of law are enacted. 

The salaries of field positions in the foreign service under the Department of 
Commerce are not necessarily for adjustment in* accordance with the 
rates fixed by the classification act under the provisions of the acts of 
December 6, 1924, 43 Stat. 704, and January 22, 1925, 43 Stat. 764. 


Comptroller General McCarl to the Secretary of Commerce, October 6, 1925: 

There have been received your letters of August 7, 1925, and 
September 19, 1925, requesting further consideration of decisions of 
this office construing the act of December 6, 1924, 43 Stat. 704, as 
extended by the act of January 22, 1925, 43 Stat. 764, with relation 
to adjustment of rates of compensation of field positions in so far 
as may be practicable to correspond with rates established by the 
classification act for the same or similar positions in the District of 
Columbia. 

I have given careful consideration to the several contentions and 
arguments advanced in support thereof that the decisions of this 
office are in error. It is not deemed necessary in this reply to take 
up in detail each of the points raised. It is sufficient to state that 
generally the decisions of this office, as modified, construing the acts 
in question must be and are adhered to. Each and every one of the 
points raised by you have heretofore been considered by this office 
upon submissions by various departments. 

This office has not held that the rates of compensation fixed in the 
classification act are applicable in all cases to field-service positions. 
What was held is that the salaries of positions in the field service 
are now so fixed by or in accordance with law that employees in such 
position may not, in addition to such salaries, be allowed quarters, 
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subsistence, or other allowances in kind. Accordingly, the positions 
in the field service should be classified and graded according to the 
duties thereof, the salaries to be fixed in so far as practicable in ao 
cordance with the schedules in the classifications act, having due 
consideration for living conditions in the place at which the posi- 
tion is located, etc., the value of any allowances furnished in kind to 
be deducted from the salary as thus fixed. Unless and until clearer 
provisions of law are enacted, the decisions of this office must con- 
trol an otherwise uncertain condition with respect to rates of com- 
pensation for field-service positions. 

With respect to the field positions in the foreign service unde: 
the Department of Commerce, mentioned in your letter of Septem- 
ber 19, 1925, the Personnel Classification Board states in letter te 
you of its chairman dated September 17, 1925, as follows: 

In response to a verbal request from your office, I am writing to confirm the 
statement made orally that foreign-service positions under the Departmen: 
of Commerce were not covered by the survey of field-service positions made by 
the Personnel Classification Board under the provisions of section 5 of the 


classification act, and that the compensation schedules and position lists sub 
mitted by the board to Congress included no provision for such positions. 


It may be concluded t/t the acts of December 6, 1924, and Jan- 
uary 22, 1925, were enacted without reference to positions in the 
foreign service under the Department of Commerce. See decision 
of August 21, 1925, 5 Comp. Gen. 136, involving temporary posi- 
tions in the field service of the Department of Agriculture, expressly 
excepted from the field-classification survey by Circular No. 13, 
dated November 17, 1923, by the Personnel Classification Board. 
See also decision of August 31, 1925, 5 Comp. Gen. 156. 





(A-9045) 


RENTAL OF QUARTERS TO CIVILIAN FIELD EMPLOYEES OF THE 
RECLAMATION SERVICE 


The basis for computing the rate of rental to be charged Government employees 
furnished quarters by the Government is not the original investment of the 
Government in the building occupied by the employees, nor necessarily 
the present investment of the Government in the building, but the reason- 
able value of the quarters to the employees during the particular period 
and in the particular locality where situated. Consideration should be 
given to what amount the employee would be relieved from paying if 
private quarters equally suitable to his needs had been rented. 

Current regulations of the Reclamation Service governing rental of quarters 
to employees in the field are disapproved in part and the same are held 

properly for amendment, but the rates fixed in accordance therewith will 

be acceptable in the audit of accounts until June 30, 1926. On and after 

July 1, 1926, in the absence of statutory provision otherwise, all employees 

under the Reclamation Service must be charged a reasonable rental for 

living quarters furnished by the Government. 


Comptroller General McCarl to the Secretary of the Interior, October 6, 1925: 


I have your letter of September 17, 1925, referring to decision of 
July 16, 1925, 5 Comp. Gen. 37, and requestimg decision whether 
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the existing regulations of the Reclamation Service controlling 
“Rental of cottages, rooms, tents, etc., to employees” is in conflict 
with the law as construed in said decision of July 16, 1925. 

The regulations are as follows: 


RENTAL OF COTTAGES, ROOMS, TENTS, ETC., TO EMPLOYEES 


1. Monthly rental.—Employees occupying separate houses constructed by the 
service should in all cases pay monthly rental. This should be collected by 
deductions from pay-roll earnings. Persons occupying rooms in quarter houses 
and dormitories may cr may not be charged for the use of the rooms, 
dependent upon the character of the building and the usual practice in the 
ueighborhood. When rentals are charged they should be fixed as follows: ; 

(a) Masonry, concrete, or brick buildings constructed in connection with 
dams, headworks, etc., so as to be in keeping with the permanent character 
of the structure: A special rate to be applied which has been previously ap- 
proved by the chief of construction on report and recommendation of the 
project manager. 

(b) Frame or veneer buildings, built as permanent quarters for employees 
at project headquarters, ditch-rider stations, or other points on the project 
where employees will be permanently located: A monthly rate of about 1 per 
cent of the cost of the building. 

(c) Frame and adobe buildings constructed as temporary quarters at con- 
struction camps, ete., where they will be of doubtful or unknown value after 
completion of the particular feature for which they were constructed: A 
monthly rate, to be fixed with a view of returning the total cost during the 
estimated number of months of use. 

(d) Tents and tent houses wherever furnished as follaws: 


14 by 16 feet or smaller, with fly, unmounted, each $2 per month; on frame 
and floor,, $4 per month. 
16 by 18 feet, with fly, unmounted, each $3 per month; on frame and floor, 

85 per month. 

18 by 30 feet, with fly, unmounted, each $4 per month; on frame and floor, 
$6 per month. 
Other sizes in similar proportion to floor space. 

2. Basic rate.—The basic rate, where dependent on cost, will be fixed on the 
total construction cost of the building, including cost of preparing ground, 
supplemental building, ete., plus all or a proportionate ‘part of cost of water 
system, lighting system, sewer system, ete., according to whether the same is 
used exclusively for the building furnished or for more than one building. 

3. Extra charges.—The rental charged will in no case include any services, 
equipment, or domestic commodities, such as heat, light, water, etc., for which, 
if furnished, an extra charge will be included, in addition to the monthly 
rental, at a rate based on the value of such service. 

4. Changes in rates.—The aim should be to collect the reasonable value of 
the services rendered, and where the above rules are subversive of this aim, 
appropriate deviation should be recommended for the approval of the chief 
of construction. ; 

5. Repairs.—The Government will furnish only such repairs for maintenance 
of buildings as will keep them from deterioration, the balance to be fur- 
nished by occupant. 

6. Posting rates—When the rates as above provided for have been approved 
they should be posted at some point where they can be observed by all em- 
ployees. Applications to rent buildings or tents should be signed by employees 
occupying Government buildings and tents, only one copy being taken, this to 
be filed in the project office. Where it is customary for contractors, rail- 
rouds, or other concerns operating on a large scale in the neighborhood to 
furnish temporary bunk houses to employees without rental it may be advisable 
to conform the practice of the service to the custom. In such cases authority 
should be secured from the Denver office. 


It has been represented that the nature and remoteness of much 
of the field work under the Reclamation Service require that quar- 
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ters be made available by the Government for employees in places 
where private quarters are not obtainable. For this reason, and 
under section 10 of the act of June 17, 1902, 32 Stat. 390, there is 
authority for the rental of quarters to employees. No objection need 
be made at this time to the procedure for collecting monthly rental 
by deduction from pay-roll earnings. The reason is not understood 
for providing that those employees occupying rooms and quarters in 
the quarter houses and dormitories may or may not be relieved from 
the requirement to pay rental depending upon the character of the 
building and the usual practice in the neighborhood. In accord- 
ance with the decision of July 16, 1925, for the present fiscal year 
there will be no objection raised to this practice, assuming, of course, 
that the cash salary paid employees represents only the total amount 
of compensation fixed for the position less the reasonable value of 
the quarters furnished free of charge. On and after July 1, 1926, in 
the absence of statutory authority to the contrary, rental must be 
charged all employees furnished quarters by the Government 
whether in a separate house or rooms in quarter houses and dormi- 
tories. ; 

The general basis fixed by the regulations for computation of 
rental appears to be the original cost of the building to the Govern- 
ment, including cost of preparing ground, supplemental building, 
etc., or what may be termed the Government’s original invesiment. 
In paragraph 4 provision is made for changes in rates thus computed 
in order to “collect the reasonable value of the services rendered.” 
Provision has been made also for varying rates based on the material 
used in the construction of the buildings. 

The original cost of the building to the Government does not 
necessarily reflect the present value of the building or what might 
be termed the investment of the Government in the building. As- 


suming that the appropriation charged with the original cost of * 


the building was properly available for that purpose, there is no 
such relation between the amount charged to the appropriation and 
the rent charged the employees as to necessitate basing the rate of 
rental to Government employees occupying the building on the 
original cost of the building, on the theory that the original invest- 
ment must be reflected in the rentals, or that the appropriation must 
be reimbursed with the cost of construction. The basis of rental 
should be in all cases the reasonable value of the quarters to the 
employee during the particular period and in the particular local- 
ity where situated. Thus paragraph 4 states the correct basis for 
fixing rents in the first instance, and not merely a reason for chang- 
ing the rates originally fixed. In this computation consideration 
should be given to what amount the employee would be relieved from 
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paying if private quarters equally suitable to his needs had been 
rented. A factor might be the approximate present value of the 
building, ete., but not necessarily so. Only on the basis of the rea- 
sonable value of the quarters to the employee would the total rate 
of compensation received (cash plus value of allowances) be com- 
parable to the rates fixed by the classification act for the same posi- 
tions in the District of Columbia. The regulations should be 
changed accordingly as soon as practicable, and not later than June 
30, 1926, until which time rates fixed in accordance with the present 
regulations will be acceptable in the audit of accounts by this office. 

This decision does not consider the availability of, nor authorize 
the use of any appropriation under the Reclamation Service for the 
construction of public buildings. 


(A-7942) 
MARINE CORPS PAY—ABSENCE DUE TO MISCONDUCT 


Where the medical record of an enlisted man of the Marine Corps shows that 
his absence from duty while sick in the hospital was due to a venereal 
infection not incurred in line of duty, and there is no evidence as to when 
or how the infection occurred, the act of August 29, 1916, 39 Stat. 580, 
requires that pay during such absence be withheld. A conclusion by a 
medical officer entered in the medical record of such enlisted man that 
the disease was not due to misconduct does not entitle the man to pay 
during the period of absence. 


Decision by Comptroller General McCarl, October 8, 1925: 

Clarence Roy Long has requested further consideration of his 
claim (decision of March 10, 1925), for pay February 13 to April 
7, 1924, as a corporal, Marine Corps, while absent from duty in 
hospital, the pay having been checked under the act of August 29, 
1916, 39 Stat. 580. Claimant insists the medical record specifically 
shows there was no evidence of misconduct. This contention is 
apparently supported by report of the Chief of the Bureau of 
Medicine and Surgery to this office January 30, 1925, that— 


There is no record on file showing that a report was made by this bureau 
to the adjutant and inspector, U. S. Marine Corps to the effect that this man 
lost time from February 13 to April 7, 1924, by reason of having been absent 
from duty as the result of a condition held to be the result of his own mis- 
conduct. 


The medical record does show that claimant was absent from 
duty in hospital February 13 to April 7, 1924, under a diagnosis 
of “Syphilis; origin not in line of duty.” Claimant denies hav- 
ing had the disease—not that it was innocently contracted, and 
asks what evidence is required to establish the fact that he was not 
so afflicted. The medical record as furnished, February 13 to April 
8, 1924, in full, is as follows and leaves no doubt that claimant was 
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ubsent from duty in hospital, and was treated for the disease named 
during the period. 

U. 8. Hospital Ship Mercy. 

« * + . a * © 

Feb. 13, 1924—-Diagnosis changed to “Syphilis.” Origin not in line of duty, 
not due to own miscoiduct. Wassermann four plus, Since there is no entry in 
this man’s record of syphilis it is assumed that he contracted the disease 
prior to entry into service. Art. 1196 N. R. complied with. No statement other 
than the patient persistently denies venereal infection. To G. ward for treat- 
ment. 

Under antisyphiletic treatment patient has gained 22 pounds; feels stronger 
and better in every respect. Has just finished one course of treatment consist- 
ing of 8 doses of Neo-salvarsan with 43 mercuric rubs. Apr. 8, 1924—To duty. 
Recommend course of K I be given. Discontinued in about six weeks. 


It has been held, 2 Comp. Gen. 84, under the Army law, that 
where there is absence from duty !:ccause of venereal disease it is 
immaterial that it was contracted before coming into service; the 
statute requires stoppage of pay for time absent because of such 
disease if the case is otherwise within the statute. The evidence 
on which is based the statement in the medical record that the 
disease in this case was “not due to own misconduct” is not indi- 
cated, but it would seem to have been made because of the man’s 
denial and no previous medical record showing venereal infection. 
The assumption the disease was not due to misconduct where there 
is no evidence as to when (not how) the disease was contracted is 
a departure in naval medical administration; see case of Harding, 
3 Comp. Gen. 815, where the report of the Chief of the Bureau 
of Medicine and Surgery was that the man was discharged upon 
recommendation of a board of medical survey “under a diagnosis 
of ‘syphilis,’ origin not in line of duty, the result of his own mis- 
conduct. There is no record to show at what time he acquired his 
infection.” It would thus appear that by a mere change in the 
form of recording in the medical record the existence of a venereal 
infection it is proposed to affect the question of pay when there 
is absence because of such disease, when the origin of the disease 
is unknown to the medical officer. The question for consideration 
is therefore to what extent, if any, the matter can be so controlled. 

The act of August 29, 1916, 39 Stat. 580, provides: 

Hereafter no officer or enlisted man in the Navy or Marine Corps in active 
service who shall be absent from duty on account of sickness or disease re- 
sulting from his own intemperate use of drugs or alcoholic liquors, or other 
misconduct, shall receive pay for the period of such absence, the time so absent 
and the cause thereof to be ascertained under such procedure and regulations 
as may be prescribed by the Secretary of the Navy: Provided, That an enlist- 
ment shall not be regarded as complete until the enlisted man shall have made 
good any time in excess of one day lost on account of sickness or disease re- 


sulting from his own intemperate use of drugs or alcoholic liquors, or other 
misconduct. 


This act was amended July 1, 1918, 40 Stat. 717, to include absence 
due to injury the result of misconduct. The legislation, it appears 
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from the hearings on the naval appropriation bill for the fiscal year 
1917 (vol. 3, p. 3895) was suggested by the Secretary of the Navy. 
No hearings seem to have been held thereon; the letter of the Secre- 
tary of the Navy, January 13, 1916, suggesting the enactment, only 
being published. That letter is in part as follows: 

The above is quoted verbatim from the Army law of April 27, 1914, with 
the following exceptions only: The words “in the Navy or Marine Corps” 
have been added in line 2 above; the words “ Secretary of the Navy” are 


substituted for the words “ Secretary of War,” lines 8 and 9 above; and the 


words “enlisted man,” lines 10 and 11, have been substituted for the word 
“ soldier.” 


These provisions are both equitable and just and have been very beneficial, 
I am informed, to the health and morals of the Army in their operation. The 
Marine Corps being on Army pay by virtue of section 1612 of the Revised 
Statutes, benefits by the first proviso above. Both of the provisions are good 
law and should be made to apply to the Navy and Marine Corps. With this 
in view, I submit the above for your favorable consideration. 

The law was enacted as submitted. Naval Regulations, articles 
554 and 1196 (an adaptation of the Army regulations on the subject 
contained in General Orders No. 43, of November 1, 1912), do not 
provide in terms for the determination of the origin of a venereal 
infection. The law is substantially the Army law; it was designed 
to operate in the Navy and Marine Corps as the Army law operated 
in the Army. An inquiry as to the application of the law in the 
Army may be properly considered. The first Army law on the sub- 
ject was temporary legislation contained in the act of August 24, 
1912, 37 Stat. 572, and operated as a restriction on the appropriation 
contained in that act. It was suggested by the Surgeon General and 
recommended by the Secretary of War. See House of Representatives 
report, No. 270, Sixty-second Congress, second session, January 29, 
1912. It was reenacted as permanent legislation in its present form 
in the act of April 27, 1914, 38 Stat. 353. The objects to be ac- 
complished by the enactment are stated in a report on a bill in the 
last Congress which included a proposed amendment of the law, 
Senate report, No. 195, Sixty-eighth Congress, first session, on 
S. 1974, from which the following is quoted: 


In 1912 the opinion was expressed by the Surgeon General of the Army that 
members of the military personnel who acquired venereal disease through 
their own misconduct and who were absent from their duties as a result of 
such disease should forfeit pay from the Government during the period of such 
absence, and the War Department recommended to the Congress that a law 
be enacted which would carry these views into effect. 

The general principles outlined above, in so far as they relate to stoppage 
of pay for absence from duty by reason of disease due to misconduct on the 
part of the individual, were incorporated first as temporary legislation in 
1912 and finally as permanent legislation in the * * * act of Congress of 
April 27, 1914: 

* > . * * . s 


As a result of the passage of the act referred to above, together with the 
educational and other measures adopted on the recommendation of the Medica! 
Department, the admission rate for venereal diseases in the Army dropped 
from a ratio of 146 per 1,000 men for the year 1911 to 84 per 1,000 for the 
year 1915. 
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The intent of the act of April 27, 1914, was to withhold pay from individuals 
who were absent from duty by reason of intemperate use of alcoholic liquors 
and habit-forming drugs and those who through illicit sexual intercourse con 
tracted venereal disease which prevented their performance of full military 
duty. °* * *® 

* * * The attached graph shows the annual admission rate per 1,000 
men for venereal disease for the entire Army for the years 1900 to 1921, in 
clusive. * * * The remarkable drop in the admission rate for venerea! 
diseases between 1911 and 1914 was probably due to the two factors noted on 
the charge, but there is little doubt that the law enacted by Congress providing 
for forfeitures of pay during periods of absence for diseases due to misconduct 
was the predominating factor in bringing about this reduction. That the law 
providing for forfeiture of pay for absence on account of venereal disease was 
a marked factor in the reduction in the admission rate for such diseases in 
the Army is further corroborated by the experience of the Navy in this respect. 
The annual reports of the Surgeon General of the Navy show that between 
1909 and 1916, inclusive, the annual admission rates per 1,000 for venereal 
disease in the Navy ranged between 148.07 and 191.71 during those years. 

In 1917 a law providing for forfeiture of pay on account of absence from 
duty for diseases due to misconduct was passed by Congress and became ap- 
plicable to the naval forces. In 1917 the ratio of admissions for the Navy 
was 88.71 per 1,000 and in 1918 was 70.18. While factors other than this law 
were operating during 1917, there is but little doubt the law referred to was 
the determining factor in the greater part of the reduction brought about, 
namely a reduction from 148.07 per 1,000 in 1916 to 88.71 per 1,000 in 1917. 


In the Army the existence of venereal disease causing absence from 
duty (excepting, of course, genuine innocent cases) has been con- 
sidered as requiring stoppage of pay; for example see Op. J. A. G., 
W. D., Bull. 15 of 1917, where it was held that: 


Soldiers, presumably not diseased, ordered into hospital for the purpose of 
ascertaining whether they have disease due to their own misconduct should 
not be subject to stoppage for absences so occasioned when the test does not 
disclose the presence of such diseases, and this should be the rule regardless 
of the suspicion that may be engendered by a record of previous but presum 
ably eradicated disease. 


See also paragraph 13 of War Department Special Regulations 
No. 28, “Sanitary Regulations and Control of Communicable Dis- 
eases,” 1917, in part as follows: 

Venereal diseases.—The cause of these diseases is a matter of common 
knowledge. They are entirely preventable, and the Government punishes those 


who expose themselves and contract venereal disease by prompt stoppage of 
pay and restriction of privileges while under treatment. 


A law enacted for the purpose of reducing venereal disease in the 
Navy and Marine Corps by denying pay while absent from duty 
because thereof should not be brought to naught by the expedient 
of concealing the primary infection. Naval Regulations, article 
1136 (3), provides: 


Whenever, in his [medical officer] opinion, any members of the crew have 
concealed diseases he shall, with the approval of the commanding officer, 
examine them and place any that seem to require it under appropriate treat 
ment; such examination shall also be made when directed by the commanding 
Officer. * * * 


While innocent venereal infection occurs it is of relative infre 
quency, and the ordinary presumption is, at least so far as the male 
sex is concerned, that such infection is the result of misconduct. 
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The law here in question is based on such presumption; it would 
be entirely ineffective and impotent to accomplish its purpose were 
it necessary to prove in each case that venereal infection was con- 
tracted through misconduct. So far as pay is concerned the bur- 
den is on the claimant to show affirmatively, and not by mere denial, 
or disclaimer of opportunity, that the infection was not the result 
of misconduct. The facts are peculiarly with claimant, and, if 
misconduct. is not involved, they may freely be stated by him. 
The disease raises the presumption which it is for claimant to 
negative by fact, if he can and wishes to do so. 

The following is the Marine Corps’ record of claimant furnished 
informally from Marine Corps headquarters, September 23, 1925: 

Enlisted December 7, 1921, for four years. Extended enlistment January 2, 


1925, for two years, to begin January 30, 1925, having lost 55 days, February 
13 to April 7, 1924, under article 554, N. R. Deserted April 7, 1925. 


Under the proviso of the law quoted it appears claimant was 
required to make good the time absent from duty in hospital from 
February 13 to April 7, 1924. If the absence during the period was 
of a character requiring him to make good the time lost, it is obvious 
that under the law the pay during the same period was properly 
withheld. 

Upon further consideration the decision is adhered to. 


° (A-9855) 


SUBSISTENCE—OFFICERS AND ENLISTED MEN OF THE NAVY 
AND MARINE CORPS SICK IN HOSPITAL 


The payment of subsistence expenses of retired officers and enlisted men of the 
Navy and Marine Corps not on active duty while they are sick in other 
than naval hospitals is not authorized. 

The payment of subsistence expenses of officers of the Navy and Marine Corps 
on active duty while they are sick in hospital is authorized, subject to 
checkage against their accounts of the commuted value of a hospital ration 
yer day. 

The a conmenell value of a naval hospital ration, as fixed by the acts of Janu- 
ary 22, 1923, 42 Stat. 1144; May 28, 1924, 45 Stat. 194; and February 11, 
1925, 43 Stat. 872, respectively, is 75 cents per ration. 

Effective November 1, 1925, the accounts of officers of the Navy and Marine 
Corps sick in hospitals should be checked at the rate of 75 cents per ration 
instead of 50 cents. 


Decision by Comptroller General McCarl, October 10, 1925: 

Commander F. G. Pyne (S. C.), United States Navy, Navy dis- 
bursing officer, has applied for review of settlement No. M-11675-N, 
dated February 26, 1925, disallowing in part the amounts paid by 
him to the Army and Navy General Hospital, Hot Springs, Ark., 
for subsistence furnished certain active and retired officers of the 
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Navy and Marine Corps and a retired enlisted man of the Navy 
while patients therein as per the following vouchers in his accounts: 


Nos. 6149, 6150, 7854, 9056, November, 1923 ; 13158, 13159, 13338, December, 
1923 ; 15708, 15710, 15711, January, 1924; 20914, 20915, 20917, February, 1924; 
25112, 25113, 26720, March, 1924. 

The amounts disallowed represent the difference between the 
amounts paid and the amounts recovered by checkage from the in- 
dividuals concerned, as follows: 

Amt. paid Collected Disallowed 
M. Johnston, rear admr., 2-29-24 to 2-29-24 $21. 00 None $21. 00 
Lloyd Lafot, ens., 11-1-23 to 11-15-23_____...--.___ 15. 00 $7. 00 8. 00 
Hi. Kingsnorth, 2nd It., U. S. M. C., 10-22-23 to 

1-17-24- 8. b 52. 50 
I. T. Van Patten, chief pay clerk, U. S. N., retired, 

InN nile - 19.00 . 9. 50 
BE. R. Perkins, pay clerk, U. 8. N., retired, 9-27-23 

to 2-29-24 .-- 156. 00 32. 124. 00 
John Harvey, chief petty officer, 

12-14-23 to 2-12-24 51. 85 None 51. 85 


84. 00 266. 85 
A charge was also raised because of subsistence fur- 
nished Ensign Lafot in above hospital ; not checked 
full amount Oct. 1 to 31, 1923 


a EN lichen tote Acetic nndidtinieandanenannciniannavioebersmdes Me 
The act of June 30, 1882, 22 Stat. 121, provided that the Army and 


Navy General Hospital at Hot Springs, Ark., “shall be subject to 
such rules, regulations, and restrictions as shall be provided by the 
President of the United States.” The Executive order of August 14, 
1922 (see War Department G. O. 36), issued pursuant to said act 
provides in part as follows: 


1. This hospital shall be devoted to the treatment of the personnel indicated 
below : 

(a) a a ~ 

(b) Officers, commissioned warrant officers, warrant officers, and enlisted 
men of the Army, the Navy, and the Marine Corps on the active lists, * * * 
subject to such rules as may be prescribed by the War and Navy Departments, 
respectively. 

(c) + » ” 

(d) Officers, commissioned warrant officers, warrant officers, pay clerks, and 
enlisted men of the Army, the Navy, and the Marine Corps, * * * on the 
retired lists * * * under such rules as may be prescribed by the Secretary 
of War. 


* » » . * * * 


4. The subsistence of enlisted men of the Navy, Marine Corps, * * * on 
the active lists, under treatment in this hospital in pursuance of orders, will be 
paid for to the commanding officer of the hospital at the rate of GO cents a 
day by the proper officers of the Navy Department, * * * upon monthly 
statements of amounts due, certified by the commanding officer of the hospital 
direct to the Surgeon Genera! of the Navy, * * 


= > . » * * * 


6. Subsistence charges will be collected from other pay patients as follows: 
Enlisted men of the Army, Navy, Marine Corps, * * * on the retired 
lists, * * * at 85 cents a day. 


» e * om * * * 


Officers, conimissioned warrant officers, warrant officers, * * * of the 
Army, Navy, Marine Corps, * * * at not exceeding $1.50 a day, 
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On statements presented by the hospital vouchers were prepared 
and paid for the subsistence furnished these officers at the rate of $1 
a day, and for Harvey, the retired enlisted man, at the rate of 85 
cents a day, from the appropriation “Care of hospital patients, 
i924,” contained in the act of January 22, 1923, 42 Stat. 1146, 
as follows: 

For the care, maintenance, and treatment of patients, including supernumer- 
aries, in naval and other than naval hospitals, $100,000. 

The disallowance was made on the ground that the cost of the 
subsistence in question is not a proper charge against the» United 
States, and should have been collected directly from the patients. 

The said Executive order, in prescribing the rates for subsistence 
and the manner of collection, merely followed the practice in Army 
hospitals where the Army personnel who are not entitled to rations 
are charged the cost of their subsistence. It does not, however, pre- 
clude those in the Navy from receiving subsistence at the expense of 
the Government if otherwise entitled. 

The said appropriation for care of hospital patients began with 
the fiscal year 1919 and ended with the fiscal year 1924. It supple- 
mented the hospital fund, which theretofore and since has borne such 
expenses. 1 

It is understood that the Army and Navy General Hospital at 
Hot Springs specializes in the treatment of certain diseases for 
which the waters there have an established reputation. 

In the Manual of the Medical Department, United States Navy, 
1922, paragraph 2108, it is stated: 

* * * Its facilities will not be extended to mild and transient cases 
which should yield to ordinary treatment, but are reserved for those of a 
serious and obstinate character which, though resisting ordinary methods of 


relief, promise a rapid and permanent recovery from the use of waters of the 
springs. 


Navy Regulations, 1920, provide: 


1830. (1) Authority for admission to an Army and Navy general hospital 
may be obtained by all persons of the Navy and Marine Corps, on the active 
and retired lists, from the Surgeon General of the Navy on the report of a 
board of medical survey or, when that is impracticable, on the certificate of a 
naval medical officer, clearly stating the applicant's disability. A certificate 
from the attending physician may be submitted to the Bureau of Medicine and 
Surgery for its consideration, if no other officer of the Medical Corps of the 
Navy be available. 

1831. Officers and enlisted men of the Navy and Marine Corps, when on duty 
aut a place where there is no naval hospital, may be sent to other hosp tals 
upon the order of the commander in chief, or the senior officer present, and 
the expenses of such persons shall be paid from the naval hospital fund: 

nd ne other charge shall be made against their accounts than such as are 
maudo for persons under treatment at naval hospitals. 


appears to be no law, or regulation made in pursuance of 
lay, ; voviding for the payment by the Government for subsistence 
or any part thereof of retired officers and enlisted men not on active 
duty while patients in other than naval hospitals. 
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Article 1831 of the Navy Regulations cited has no application to 
persons on the retired list not on active duty. It recognizes, however, 
the right of those on duty to necessary hospital treatment, and makes 
provision for furnishing same at Government expense in other hos- 
pitals where no naval hospital is available, subject to the same charge 
for subsistence as made in naval hospitals. 

Literally interpreted it does not cover the case of an officer or 
enlisted man sent to the Army and Navy General Hospital, as he is 
not sent there because there is no naval hospital at the place where 
on duty, but because the facilities of the naval hospital do not meet 
the requirements of the particular case. In that sense, which is in 
harmony with the general purpose of the regulation to provide the 
necessary treatment, it may reasonably be held they were “on duty 
at a place where there is no naval hospital” within the meaning of 
the regulation. See in this connection 12 Comp. Dec. 28. 

It is concluded, therefore, that officers and enlisted men of the 
Navy or Marine Corps on duty who are sent for treatment to the 
Army and Navy General Hospital at Hot Springs, Ark., are en- 
titled to the benefits of said regulation. 

The question now arises as to the proper amount chargeable 
against the accounts of officers of the Navy and Marine Corps 
while patients in a naval hospital, or in another hospital under said 
article 1831, Navy Regulations. 

Section 4812, Revised Statutes, provides: 

For every Navy officer, seaman, or marine admitted into a Navy hospital, 
the institution shall be allowed one ration per day during his continuance 
therein, to be deducted from the account of the United States with such officer, 
seaman, or marine. 

This section was taken from the act of February 26, 1811, 2 Stat. 
650, establishing naval hospitals. At the date of that act all officers 
and enlisted men of the Navy and Marine Corps were entitled to ra- 
tions. The meaning of the act was clear, and its terms could then be 
strictly complied with in all cases. The ration was deducted from 
the ration allowance and allowed the hospital. Since then many 
changes have been made affecting the right to rations, this right hav- 
ing been gradually withdrawn under certain conditions, and from 
certain classes of officers until July 1, 1922, since when under the act 
of June 10, 1922, 42 Stat. 625, no officer of the Navy is entitled to a 
ration. * 

This section has been held to mean that the naval hospital fund 
is entitled to one ration or the commutation value thereof per day 
for each person treated in a naval hospital, and when the officer is 
not entitled to rations the commuted value should be deducted from 
his pay and credited to the said fund. This is for the reason that 
although an officer is entitled to medicines and medical treatment 
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in a naval hospital he is not entitled to subsistence when not allowe:l 
rations. The practice of deducting the commuted value of one ration 
per day from the pay of the officer not entitled to rations while he 
was in hospital began with the first law taking away the right of 
certain officers to rations and has continued to the present time. 
See 17 Comp. Dec. 663. 

Section 1585, Revised Statutes, fixed the commuted value of a 
Navy ration at 30 cents; the act of October 6, 1917, 40 Stat. 397, 
amended said section and fixed the commuted value at 40 cents, and 
beginning with the act of July 11, 1919, 41 Stat. 147, the commuted 
value has been fixed in the annual appropriation acts. 

In the naval appropriation act of June 30, 1914, 38 Stat. 404, the 
appropriation for “ Provisions, Navy,” contained the following 
clause : 

* * * and commuted rations stopped on account of sick in hospital and 
credited at the rate of 50 cents per ration to the naval hospital fund; * * 

Similar provision has been made in each of the annual appro- 
priation acts since. 

In 70 MS. Comp. Dec. 452, August 4, 1914, it was held that this 
provision did not establish 50 cents as the commuted value of a 
ration in all cases for sick in hospital; that it only fixed the amount 
to be charged against the appropriation “ Provisions, Navy,” and 
credited to “ Hospital fund ” on account of rations stopped for those 
receiving same while they are sick in hospital; and that it had no 
application to officers not entitled to rations who should continue 
to be charged while in hospital with the commuted value of a ration 
as fixed by section 1585, Revised Statutes. 

The act of January 22, 1923, 42 Stat. 1144, making appropriation 
for the naval service for the fiscal year ending June 30, 1924, under 
the head of “ Provisions, Navy,” provides: 


For provisions and commuted rations for the seamen and marines, which 
commuted rations may be paid to caterers of messes in case of death or deser- 
tion upon orders of the commanding officers, at 50 cents per diem, and mid- 
shipmen at 80 cents per diem, and commuted rations stopped on account of 
sick in hospital and credited at the rate of 75 cents per ration to the naval 
hospital fund; * * * subsistence in kind af * * * and Navy and 
Marine Corps general courts-martial prisoners undergoing imprisonment with 
sentences of dishonorable discharge from the service at the expiration of such 
confinement; * * * Provided, That the Secretary of the Navy is author- 
ized to commute rations for such general courts-martial prisoners in such 
amounts as seem to him proper, which may vary in accordance with the loca- 
tion of the naval prison, but which shall in no case exceed 30 cents per diem 
for each ration so commuted; * * *. 


Similar provision is contained in the acts of May 28, 1924, and 
February 11, 1925, 43 Stat. 194 and 872, respectively. 

Section 1585, Revised Statutes, and also as amended, fixed but 
one rate ds the commuted value of a Navy ration. This rate was 
superseded by the provision in the act of January 22, 1923, quoted 
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supra, and in the subsequent appropriation acts, which fixed four 
rates; 50 cents for enlisted men generally which might be termed 
the commuted value of a duty ration; 80 cents for midshipmen; not 
exceeding 30 cents for certain general court-martial prisoners; and 
75 cents for the sick in hospital, which might be termed the com- 
muted value of a hospital ration. 

These rates are apparently fixed so as to cover the cost of sub- 
sistence in varying circumstances, and no one of them can be said 
to be the commuted value of a Navy ration in all cases, but each is 
the commuted value under the circumstances stated for each. 

While it is true the said provision relating to the commuted value 
of the hospital ration has no direct application to anyone not en- 
titled to rations, the same is also true with regard to the said pro- 
vision relating to the commuted value of the duty ration for en- 
listed men. The question as affecting one not entitled to a ration is 
material only for the purpose of said section 4812, Revised Statutes, 
and for this purpose it is necessary only to find the commuted value 
of a ration as fixed by law, for those entitled to rations while sick 
in hospital, and that value as fixed by said acts of January 22, 1923, 
May 28, 1924, and February 11, 1925, is 75 cents per ration, which is 
the applicable rate to be deducted under said section 4812, Revised 
Statutes, from the pay of one not entitled to rations, and not the duty 
rate of 50 cents. 

This construction of the law will be effective November 1, 1925. 

On the vouchers covering the subsistence furnished Rear Admiral! 
Johnston, Ensign Lafot, and Second Lieutenant Kingsnorth are 
notations that ration notices have been issued to the pay oflicers 
carrying their accounts. If checkages have not been made in ac- 
cordance with the present practice the matter is one to be adjusted in 
the settlement of such pay officers’ accounts. 

The disallowances made in these cases amounting to $81.50 will 
be allowed, and charge raised of $15.50 will be removed. 

In the cases of the others who are on the retired list the payments 
made were unauthorized. These payments amounted to $226.85. It 
appears that $41.50 has been recovered by checkage. The balance 
$185.35 will be disallowed, subject to credit on submission of evi- 
dence of additional recoveries. 

Upon review the settlement is modified and there is certified due 
the United States $185.35 instead of $282.35. 
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(A-11030) 
VETERANS’ BUREAU—INSURANCE—CHANGE OF BENEFICIARY 


The estate of the insured is not within the permitted class of beneficiaries of 
Government term insurance that may be designated by the insured in lieu 
of the original designated beneficiary, within the meaning of the statutory 
provision authorizing the change of designated beneficiary “only within 
the class herein provided.” 

Where the insured of a Government policy of term insurance designated 
his sister as beneficiary and during his lifetime filed a form in the Vet- 
erans’ Bureau providing for a cancellation of all previous designations 
of a beneficiary and directing the insurance to be paid from and after 
his death to his estate as his will and testament specifies, and the only 
person designated in the will to receive the insurance is his fiancee, who 
is not within the permitted class, the insurance is payable to the sister of 
the insured, who is the original designated beneficiary, for the reason that 
the attempted change of beneficiary failed, there having been no person 
designated within the permitted class in lieu of the original beneficiary. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 12, 1925: 


I am in receipt of your letter of August 24, 1925, requesting de- 
cision of a question presented as follows: 


In the adjudication of claims presented to the bureau on account of the 
death of persons granted insurance under the war risk insurance act there has 
been presented the question of the authority of the bureau to make payment 
to the personal representatives of the insured where after designating a per- 
son within the permitted class of beneticiaries the insured has later executed 
a form of cancellation of that designation and direction that payment be made 
to his estate. 

The case of John Arthur Logan Ewing (C-615,018) is typical of the situa- 
tions which arise. The facts of this case, pertinent to the question, are as 
follows: ae 

Ewing became permanently totally disabled April 18, 1921, and at the time 
of his death was receiving monthly installments on account of such permanent 
total disability on $8,000 yearly renewable term insurance. In his original 
application for insurance Ewing's sister, Rose Ewing Wheeler, was named as 
sole beneficiary. On July 23, 1924. while Ewing was receiving permanent 
total disability benefits he executed a printed change of beneficiary form re- 
ferring to the remaining installments of this insurance. The printed portion 
of this form reads: “I, the undersigned insured, hereby cancel all previous 
designation of beneficiaries and direct that my insurance under the above 
numbered certificate or policy, which amount to $———.. be paid from and 
after my death to the following persons in the following amounts: In the 
space provided for the name, address, and relation of beneficiaries and the 
amount of insurance to be paid to each, the insured inserted: “To my estate 
as will and testament of October 6, 1923, specify’s.” No copy of the will was 
filed with the bureau during Ewing's lifetime. ; 

The insured died November 29, 1924. A copy of the last will and testament 
executed October 6, 1923, and admitted to probate December 29, 1924, was 
received by the bureau January 19, 1925. The said will. after directing the 
payment of debts and funeral expenses, makes monetary bequests to the fol- 
lowing relatives : 

“ Byron Ewing, my nephew,” $500; 

“ Bessie Thomas, my niece,” $500: 
“Beulah Curtis, my niece,” $500; 

“James E. Ewing, my brother,” $200; 

“ Maggie Curtis, my sister,” $100; 

“Rose Wheeler, my sister,” $100: 

“George M. Ewing, my brother,” $100; 
“Richard Wilson, my good friend,” $100; 
“Elizabeth Johnson, my good friend,’ $200, 
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There were added certain provisions for the disposition of the amounts so 
bequeathed in the event the beneficiaries predeceased the testator, that pro 
vided for Byron Ewing to go to Bessie Thomas: that provided for Bessie 
Thomas to go to her children; otherwise. all legacies to lapse and pass to 
the residuary legatee. The will further provided a sum of $200 for the pur- 
chase and erection of a monument at the grave of the testator’s mother. Ann 
C. Bjork was named as the residuary legatee, and in the item so naming her 
and disposing of the remaining property is the further provision: 

“ Provided, however, that whereas my estate will consist of the proceeds 
from certain insurance policies with the United States Government, payable 
in stipulated amounts each month, it is my desire and intention that said 
Ann C. Bjork shall have the proceeds therefrom during her life or until such 
time as she may marry; thereafter the proceeds therefrom shall be paid to 
and I do hereby give, devise, and bequeath the same and all the rest and 
remainder thereof unto Minneapolis Branch of International Sunshine Society.” 

It appears that Ann C. Bjork's relationship to the insured was that of 
intended wife. Therefore she is not within the permitted class of beneficiaries 
described by the statute. 

Claims have been filed by Ann C. Bjork as executrix and by Rose Wheeler, 
both claiming the unpaid portion of the insurance. 


Section 402 of the war risk insurance act of October 6, 1917, 40 
Stat. 409-410, provided as follows: 


* * * Subject to regulations, the insured shall at all times have the 


right to change the beneficiary or beneficiaries of such insurance without the 
consent of such beneficiary or beneficiaries, but only within the classes herein 


provided. * * * 

This provision remained in force until June 7, 1924, but was not 
reenacted in the World War veterans’ act approved that date. The 
act of March 4, 1925, 43 Stat. 1309, amending the World War vet- 
erans’ act of 1924, reenacted the above quoted provision retroactively 
effective from June 7, 1924. The provision may be considered as in 
effect continuously from October 6, 1917. 

The word “classes” used in the quoted provision restricts the 
persons who may be designated upon change of beneficiary and re- 
fers to the relationships or, “ permitted class ” specified in the War 
Risk insurance act and World War veterans’ act to whom insurance 
may be payable, viz, “spouse, child, grandchild, parent, brother, 
sister, uncle, aunt, nephew, niece, brother-in-law, or sister-in- 
law, or to any or all of them, and also during total and 
permanent disability to the injured person.” See section 300 of the 
World War veterans’ act 1924, as amended by the act of March 4, 
1925, 43 Stat. 1308. 

Section 303 of the World War veterans’ act, as amended by the 
act of March 4, 1925, 43 Stat. 1310, provides in part as follows: 

If no pergon within the permitted class be designated as beneficiary for 
yearly renewable term insurance by the insured either in his lifetime or by 
his last will and testament or if the designated beneficiary does not survive 
the insured or survives the insured and dies prior to receiving all of the two 
hundred and forty installments or all such as are payable and applicable, there 
shall be paid to the estate of the insured the present value of the monthly 
installments thereafter payable, said value to be computed as of date of last 


payment made under any existing award. * * * This section shall 


be 
deemed to be in effect as of October 6, 1917. 
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While the first clause of this section would seem to contemplate 
valid existing term insurance without the designation of any one 
within the permitted class as beneficiary, there does not appear a 
clear intent to authorize affirmatively the designation of the insured’s 
estate in his term insurance as within the permitted class, or to 
recognize a prior designation of his estate as within the permitted 
class. The provision is partly in the negative form, and the author- 
ity for payment to the estate is more in the nature of a saving clause 
to prevent failure of beneficiary than it is an enlargement of the 
permitted class. The provision, therefore, had no relationship to 
that portion of the same statute and prior statutes authorizing change 
of beneficiaries. 

There is no ambiguity in the terms of the statute authorizing 
the change of: beneficiary. The change must be to a person or 
persons “ within the classes herein provided.” Designation by the 


insured in this case “'To my estate as will and testament of October 
6, 1923, specify’s” may not be considered a lawful change of bene- 
ficiary within the meaning of the statute, for the reason, first, be- 
cause the estate generally is not within the permitted class, and, 
second, because Ann C. Bjork, the only person designated in the 
will to receive the remaining unpaid installments of insurance, was 
the fiancee of insured and not within the permitted class. 


This is not a case involving an unqualified revocation or cancel- 
lation of prior designation of beneficiary without designating a new 
beneficiary, and such a state of facts is not necessary for considera- 
tion in the disposition of this case. There is here involved only 
an attempted change of beneficiary which fails because not in 
accordance with the provisions of the statute relative thereto. 
Therefore the situation is as though no change had been attempted, 
the original designation remaining in full force and effect. The 
conclusion reached in the case of Elliott vy. United States et al., 271 
Fed. Rep. 1001, cited by you, is not in conflict herewith. That case 
also dealt with an. attempted change of beneficiary rather than a 
straight cancellation of prior designation. 

You are advised, therefore, that payment of the insurance in this 
case, properly due under the policy subsequent to the death of the 
insured, should be made to the originally designated beneficiary, 
Rose Ewing Wheeler, the sister of the insured. 

11273°—26——-18 
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(A-11050) 
ST. ELIZABETHS HOSPITAL—PURCHASE OF STATIONERY 


The amount of $3,500, authorized by the act of March 3, 1925, 43 Stat. 1142, 


20, 


to be deducted from the general appropriations for the support of St. 
Elizabeths Hospital and credited to the appropriation for stationery for 
the Interior Department and its several bureaus and offices for the fiscal! 
year 1926, is available for the purchase of articles embraced in class 1, 
General Schedule of Supplies, in view of the fact that such articles were 
taken into consideration at the time the estimate was made of the amount 
to be deducted from the hospital appropriation for credit to the Interior 
Department appropriation for stationery. 


Comptroller General McCarl to the Secretary of the Interior, October 12, 
1925: 


I have your request of August 26, 1925, transmitting a communi- 
cation from the assistant to the superintendent, St. Elizabeths Hos- 
pital, for decision whether the Department of the Interior may prop- 
erly furnish the hospital with numbering machines, toilet paper, and 
other items embraced within class 1, General Schedule of Supplies, 
the cost of such articles to be charged to the $3,500 authorized to 
be deducted from the appropriations made for the support of St. 
Elizabeths Hospital for the fiscal year 1926 and credited to the 
stationery appropriation for the Department of the Interior and 
its several bureaus and offices. 

The act of March 3, 1925, 43 Stat. 1142, under the heading “ Con- 
tingent expenses, Department of the Interior,” provides: 


For contingent expenses of the office of the Secretary and the bureaus, 
offices, and buildings of the department; * * * $76,000. 

For stationery, including tags, labels, index cards, cloth-lined wrappers, and 
specimen bags, printed in the course of manufacture, and such printed en- 
velopes as are not supplied under contracts made by the Postmaster General, 
for the department and its several bureaus and offices, $73,000; and, in addi- 
tion thereto, sums amounting to $90,000 shall be deducted from other appro- 
priations made for the fiscal year 1926, as follows: * * * Saint Elizabeths 
Hospital, $38,500: * * * and said sums so deducted shall be credited to 
and constitute, together with the first-named sum of $73,000, the total appro- 
priation for stationery for the department and its several bureaus and offices 
for the fiscal year 1926. 


This act also makes a general appropriation for support, cloth- 
ing, and treatment of patients in St. Elizabeths Hospital for the 
fiscal year 1926, but carries no specific provision for contingent ex- 
penses or stationery, presumably because the needs of the institution 
for such items are covered by the appropriation for contingent ex- 
penses and stationery for the Interior Department and its several 
bureaus and offices for the fiscal year 1926. 

No reason is given for the statement in the letter of submission 
that numbering machines can not be supplied out of the stationery 
appropriation, and in view of the fact that articles such as num- 
bering machines, toilet papers, etc., are embraced in class 1, General 
Schedule of Supplies, under the heading “ Stationery, paper articles. 
and drafting supplies,” and were taken into consideration in arriy- 
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ing at an amount to be deducted from the general appropriation 
for the hospital and credited to the stationery appropriation for the 
Interior Department, the purchase of the articles in question from 
such stationery appropriation would appear to be proper. 

You are advised accordingly. 


(A-11383) 


GRATUITOUS BAILMENTS—DAMAGES TO PRIVATE PROPERTY 


Where a farm truck gratuitously loaned to the Indian Service was destroyed 
by fire of unknown origin while in its custody, there is no liability on 
the Government for damage to or loss of the property in the absence of 
a showing of negligence. 


Comptroller General McCarl to the Secretary of the Interior, October 12, 1925: 
I have your letter of September 29, 1925, as follows: 


On July 13, 1925, the barns at the Shawnee Agency were destroyed by fire 
of unknown origin. The superintendent of the agency had borrowed an iron 
wheel farm truck from one W. M. Knabe, of Shawnee, Oklahoma. This truck 
was destroyed in the fire. The griginal cost of the truck was 370, but as it was 
not new the owner estimates its value at the time of destruction at $50, and 
presents a claim in that amount. The superintendent recommends the pay- 
ment of this claim, as Mr. Knabe had let him use the truck without charge 
as a matter of accommodation. The truck was borrowed for use in putting 
up ensilage and should be paid for. 

It is therefore requested that you render an advance decision as to the 
legality of the voucher, and return it to this Department for payment by the 
superintendent, if approved. 

It is understood that the appropriation sought to be used in this 
instance is that made in the act of March 3, 1925, 43 Stat. 1158, as 
follows: 

For the relief and care of destitute Indians not otherwise provided for, and 
for the prevention and treatment of tuberculosis, trachoma, smallpox, and 
other contagious and infectious diseases, including transportaton of patients 
to and from hospitals and sanatoria, $700,000: Provided, That this appropri- 
ation may be used also for general medical and surgical treatment of Indians, 
including the maintenance and operation of general hospitals, where no other 
funds are applicable or available for that purpose: Provided further, That 
out of the appropriation herein authorized there shall be available for the 
maintenance of the sanatoria and hospitals hereinafter named, and for in- 
cidental and all other expenses for their proper conduct and management, 
including pay of employees, repairs, equipment,’ and improvements, not to 


exceed the following amounts: * * * Shawnee Sanatorium, $40,000: 
Ss 2 


Said appropriation does not provide in specific terms for the 
payment of damages or cost of repairs in such a case as here in- 
volved. Therefore, in accordance with the established rule relative 
to private property damaged or destroyed while in the possession 
or custody of the Government where no negligence on the part of 
the Government is shown, it must be held that the proposed pay- 
ment in this case is not authorized. 3 Comp. Dec. 180: id. 457; 11 
id. 767; 18 id. 252; 23 id. 437. Accordingly your question is an- 
swered in the negative. 
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Claims based solely on moral obligation can not be allowed and 
paid in the absence of specific appropriation therefor. See 9 Comp. 
Dec. 663. Notwithstanding the worthly purpose of the claimant in 
loaning this truck to the Government officials, and the equities in- 
volved, there is no authority of law for the allowance of the claim. 


(A-9892) 


RETIREMENT, CIVILIAN—DEDUCTIONS 


In accordance with the opinions of the Attorney General, and regulations of 
the Commissioner of Pensions, retirement deductions should be mude 
from the compensation of an employee occupying an unclassified posiiion 
in the executive civil service, where such employee had been transferred 
from a classified civil service position, or had resigned therefrom and 
had been immediately reemployed in the unclassified position without 
break in continuity of employment. 


Comptroller General McCarl to Howard E. Locke, jr., special disbursing 
officer, Mixed Claims Commission, October 13, 1925: 


Consideration has been given to your letter of May 28, 1925, as 
follows: 


I have the honor to request your decision in the following matter: 

On February 8, 1925, Mr. J. Everette Will, a clerk in the office of the 
Secretary of State, which position he filled through competitive examination, 
resigned that position. On February 9, 1925, he was appointed as an attorney 
with the agency of the United States, Mixed Claims Commissions, United 
States and Mexico. 

Having been subject to the retirement act, holding a classified position 
in the civil service, and realizing that the position which he would occupy 
with this agency would be an unclassified position in the civil service, to 
which the retirement act has not been effective, Mr. Will made application 
to the Bureau of Pensions for the amount of deductions from his pay while 
holding the position in the Department of State. 

This application was rejected by the Bureau of Pensions in its decision 
of May 23, 1925, File R-456, a copy of which is herewith inclosed. 

The question arises as to whether or not an employee of the Government 
who has held a classified position in the civil service, and has, therefore, been 
subject to the provisions of the retirement act of May 22, 1920, having had 
deductions made from his compensation from such position, will be subject 
to the provisions of the retirement act, when, after resignation of his position 
in the classified civil service, he has accepted an appointment of a position 
in the unclassified civil service. 

Such positions are expressly excluded in the provisions of the retirement 
act, but a decision of the Attorney General of June 3, 1924, as set forth in 
the circular letter of the Burean of Pensions under date of January 2, 1925, 
holds that transfers from a classified position subject the employee to the 
same rights and obligations which formerly existed. 

The denial of the application of Mr. Will seems to be predicated upon a 
technical transfer. Is such basis tenable, in view of the fact that the employee, 
in resigning his position in the classified service, was aware, and fully intended 
that by so doing, he would lose his rights and avoid the obligations under 
the retirement act? Has he the right of election? 

Your opinion is solicited in order that the proper deductions may be made, 
if necessary, in this and similar cases. 


I am also in receipt of your letter dated September 22, 1925. 

The opinions of the Attorney General dated June 3, 1924, 34 
Op. Atty. Gen. 192, and December 22, (924, 34 id. 334, have been 
to the effect that employees transferred without break in the con- 
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tinuity of employment from a position in the classified civil service 
to a position in the unclassified executive civil service remain subject 
to the obligations of the civil service retirement act and entitled to the 
benefits thereof. See also opinion of May 12, 1925. Regulations 
have been issued pursuant to these opinions by the Commissioner of 
Pensions, Interior Department, and the practice has been in accord- 
ance therewith. Under these opinions and regulations apparently 
no distinction has been made between employees regularly trans- 
ferred from a classified position to an unclassified position and 
employees who resign from a classified position and are immediately 
reemployed in an unclassified position without break in the con- 
tinuity of employment. In view of the practice that has thus been 
permitted to develop the matter does not appear one requiring modi- 
fication thereof by this office at this time, and retirement deductions 
should be made from the compensation of officers and employees in 
accordance with the regulations and practice that has maintained. 


(A-10623) 


TRAVELING EXPENSES—BLANKET OR GENERAL TRAVEL ORDERS 


Blanket or general travel orders if issued only to supervisory officers regularly 
operating from field headquarters over prescribed areas, the travel outside 
of said areas being authorized by special instructions and authority, and 
the expense vouchers are examined and approved by the traveler's official 
superior who should be the officer who would otherwise have issued the 
orders, will not be objected to as a general procedure. The right is re- 
served, however, by the accounting officers of the Government to require 
explanation of doubtful-items. 


Comptroller General McCarl to the Secretary of the Interior, October 14, 
1925: 


There has been received your letter of July 25, 1925, requesting de- 
cision upon the question of the right of employees to reimbursement 
for traveling expenses incurred under general travel orders au- 
thorizing travel to “such points in the United States as may be 
necessary in connection with the work under your [their] direction.” 
You refer particularly to the Reclamation Bureau, citing as ex- 
amples, the Chief Engineer, the district counsel, and traveling audi- 
tors of that service, and state further: 


General travel orders are issued only to responsible officials, and employees 
whose duties are of such a nature that traveling upon their own initiative 
is absolutely necessary to the effective prosecution of the work; and although 
these travel orders have authorized travel from headquarters “to and from 
such points in the United States as may be necessary in connection with the 
work,” when it becomes necessary for a particular official or employee to per- 
form unusual travel his travel order is supplemented by a letter, telegram, or 
other special instructions. Furthermore, his claim for reimbursement of travel- 
ing expenses is examined and approved by an official superior. In this way 
each trip is either specifically authorized in advance or subsequently ratified by 
an official to whom proper authority has been delegated. 
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Of those officials who are given general travel orders permitting them to 
travel anywhere in the United States, travel is a part of their duties. and it 
is aS essential that they be given discretion and responsibility in this function 
as in other phases of their work. Only general supervision is exercised over 
the work in their jurisdiction by the head of the bureau, and it naturally 
follows that if an individual officer is sufficiently trustworthy, capable, and 
efficient to be entrusted with the construction, operation, care, or other work, 
of millions of dollars worth of irrigation works, he should have general au- 
thority to perform such travel as is necessary in the proper performance of 
his duties. Obviously it would be impracticable if not impossible to cover 
each bit of travel with a special travel order approved in advance of neces- 
sary and frequently hurried travel. Therefore an arrangement would have to 
be made whereby those in the field who must travel could have the assurance 
that if they performed travel the necessary authority would follow. This 
would have the same effect as though a general travel order had been issued, 
as the procedure under a special order would, of necessity, have to be a per- 
functory one. Years of experience have demonstrated the fact that broad 
general authority is not misplaced when such authority clothes responsible 
officers. Whether under general or special travel order all travel performed is 
detailed in the expense account coming to your office, and whether the travel 
is authorized by general or special order appears to be an administrative mat- 
ter for the head of the department or bureau to decide. 


It appears that the doubt as to the validity of the general travel 
orders issued by your department arose from the wording of the 
decision of April 18, 1925, A-8827, in which was considered travel 
performed by an employee of the Internal Revenue Service without 
any travel orders whatsoever, relying upon the wording of her orig- 
inal appointment. The facts in that case, however, were essentially 
different from the situation presented by your submission. 

The act of March 3, 1875, 18 Stat. 452, provides: 

* * * only actual traveling-expenses shall be allowed to any person hold- 
ing employment or appointment under the United States, * * * and all al- 
lowances for mileages and transportation in excess of the amount actually 
paid * * * are hereby declared illegal; and no credit shall be allowed to 


any of the disbursing-officers of the United States for payment or allowances 
in violation of this provision. 


The acts of April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 
680, permit reimbursement for expenses actually incurred for sub- 
sistence, or payment of per diem in lieu of actual expenses, “ while 
traveling on duty,” or while “engaged in field work or traveling 
on Official business.” It becomes necessary therefore for the account- 
ing officers to require in support of vouchers for traveling expenses, 
evidence that the expenses were actual and necessary and were in- 
curred on official travel. Blanket travel orders permitting employees 
to travel wholly at will anywhere in the United States, as stated in 
the decision of April 18, 1925, A-8827, supra, have been held too 
broad to enable the accounting officers to credit expenses incurred 
thereunder, as it might be difficult if not impossible to determine in 
some cases whether the particular expenses were due to official neces- 
sity or to personal preference or desires of the individual. As a 
general proposition, therefore, travel orders should be limited as to 
the itinerary to be followed and state the nature of the duty to be 
performed. It is recognized that such a procedure is not prac- 
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ticable in all cases, particularly in the case of supervisory officers 
operating from field headquarters. If therefore the issuance of 
general travel orders is confined to supervisory officers regularly op- 
erating from field headquarters over prescribed areas, travel outside 
of said areas being authorized by special instructions and authority, 
aid all expense vouchers bear evidence of examination and approval 
by the traveler’s official superior who should be the officer who would 
otherwise. have issued orders for the travel, orders so issued will not 
be objected to as a general procedure. However, there must be recog- 
nized the right of this office in the examination and settlement of 
accounts and claims to require additional evidence or explanation of 
any items in such expense vouchers as do not appear authorized by 
law or regulation or when the official necessity for the travel does 
not appear from the travel authority, or the vouchers as submitted. 

The suspensions referred to by you as having been recently made 
in the accounts of several of the special fiscal agents of the Bureau 
of Reclamation will be reconsidered in the light of what has been 
stated herein and the explanations made by you, and the accounts 
will be adjusted accordingly. 


(A-11306) 
PROPERTY, PUBLIC—LOST IN THE MILITARY SERVICE 


Where a report of survey determined, in accordance with paragraph 685, Army 
Regulations, 1913, that an enlisted man was responsible for the loss of 
four Army pistols because of his negligence in leaving the arm racks 
containing them unlocked during his tour of duty and the value of the 
pistols is charged to him, the fact that another enlisted man was sub- 
sequently tried by court-martial, found guilty, and sentenced for theft of 
the pistols does not relieve the former of his responsibility. 


Decision by Comptroller General McCarl, October 14, 1925: 

George H. Thurman, formerly corporal, Company M, Sixty-fourth 
Infantry, requested April 16, 1925, a review of settlement No. 
C-054746—-M, dated March 28, 1925, by which was disallowed his 
claim for reimbursement in the sum of $94.40 deducted from his 
pay to cover the value of four lost Army pistols. 

The Army Regulations, 1913, provide as follows: 

685. If an article of public property be lost or damaged by the neglect or 
fault of any officer or soldier, he shall pay the value thereof, or the cost of 
repairs, at such rates as may be determined by a survey of the property. 

686. The amount charged against an enlisted man on the pay rolls on ac- 
count of loss or damage of, or repairs to, Government property shall not ex- 
ceed the value of the article or cost of repairs; and such charge will only 
be made on conclusive proof, and never without a survey, if the soldier de- 


mand it. He will be informed at the time of signing the pay rolls that his 
signature will be regarded as un acknowledgment of the justice of the charge. 


The report of the Chief of Finance is that— 


The report of survey in this case is on file in this office, and shows that the 
4 pistols referred to were lost from the arm rack during Corporal Thurman's 
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tour as noncommissioned officer in charge of quarters. The surveying officer 
finds that Corporal Thurman left the arm rack unlocked during his tour of 
duty, thereby allowing some unknown person to take the 4 pistols. From the 
evidence at hand the loss appears to be directly attributable to the neglect 
of Corporal Thurman, and in the opinion of this office the charge against him 
in the sum of $94.40 follows the requirements of Par. 685, Army Regulations. 


The sum of $94.40 to cover the value of the four pistols was de- 
i ducted from claimant’s pay on voucher 8803, September, 1922, ac- 
counts of C. Halla, Finance Department. 

The claimant states that inasmuch as Corp. Ben W. Sitter, Com- 
pany M, Twelfth Infantry, whom he subsequently learned had 
actually stolen the pistols, was tried by court-martial, found guilty 
of the theft, and sentenced to dishonorable discharge, etc., was tan- 
tamount to an exoneration of himself from all responsibility, and 
that restitution should now be made of the amount charged to him. 

The trial and conviction of Sitter was solely for the criminal 
offense of larceny. The established guilt of Sitter does not, how- 
ever, absolve claimant of his responsibility for the loss of the prop- 
erty, nor restore the property or its value to the United States. 
The military authorities after survey determined the loss was due 
directly to claimant’s negligence in leaving the arm racks unlocked 
during his tour of duty, thereby making the theft possible. 

The settlement is sustained. 


(A-10721) 


NAVY PAY—MEDALS OF HONOR 





As the act of February 4, 1919, 40 Stat. 1056, which covers the entire field on 

the subject of award of medals of honor in the Navy, repeals section 1407, 
Revised Statutes, and laws amendatory thereof, payment is not author- 
ized of the $100 gratuity under section 1407, Revised Statutes, as amended, 
for a medal of honor awarded an enlisted man of the Navy on December 
4, 1924, for a meritorious service rendered April 13, 1906. 





Decision by Comptroller General McCarl, October 15, 1925: 

Isidor Nordstrom, chief boatswain, United States Navy, has re- 
quested review of settlement N-11256, June 18, 1925, by which was 
disallowed his claim for a gratuity of $100 on account of a medal 
of honor awarded December 4, 1924, pursuant to Navy General 
Order No. 142 of that date, as follows: 


1. The department takes pleasure in announcing to the service the award 
of a medal of honor and a gratuity of $100 to Isidor Nordstrom, chief boats- 
wain, United States Navy. 

2. The medal of honor is awarded for gallant conduct upon the occasion 
of the disastrous fire of accidentally ignited powder charges which occurred 
in the forward turret of the U. 8. 8. Kearsarge during target practice on April 
13, 1906. Nordstrom, then chief boatswain’s mate, was among the first to 
enter the turret in order to assist in bringing out the injured. 

3. The department on May 5, 1906, concurred in the recommendation of 
the commanding officer of the U. 8S. 8. Kearsarge, and highly commended the 
bravery displayed by Chief Boatswain Nordstrom on that occasion and his 
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forgetfulness of risk to himself, and as an additional evidence of appreciation 
suspended the requirements of the United States Navy Regulations and per- 
mitted Nordstrom, then chief boatswain’s mate, to appear for examination as a 
candidate for boatswain. 


The award, while not so stated, seems to have been issued under 
the authority of section 1407, Revised Statutes, as amended by the 
act of March 3, 1901, 31 Stat. 1099, section 1407, Revised Statutes, 
provides: 

Seamen distinguishing themselves in battle, or by extraordinary heroism in 
the line of their profession, may be promoted to forward warrant officers, 
upon the recommendation of their commanding officer, approved by the flag: 
officer and the Secretary of the Navy. And upon such recommendation they 


shall receive a gratuity of one hundred dollars and a medal of honor, to be 
prepared under the direction of the Navy Department. 


The act of March 3, 1901, provides: 


That any enlisted man of the Navy or Marine Corps who shall have dis 
tinguished himself in battle or displayed extraordinary heroism in the line of 
his profession shall, upon the recommendation of his commanding officer, ap- 
proved by the flag-officer and the Secretary of the Navy, receive a gratuity and 
medal of honor as provided for seamen in section fourteen hundred and seven 
of the Revised Statutes. 


The act of February 4, 1919, 40 Stat. 1056, contained provisions 
hereinafter set forth, because of which the prior laws on the subject 
of medals of honor in the Navy and Marine Corps were decided 
to have been repealed. 26 Comp. Dec. 464; 1 Comp. Gen. 240. In 
the latter case in reaching that conclusion notice was taken of an 
opinion of the Judge Advocate General of the Navy that the act of 
February 4, 1919, authorized a medal of honor only to persons in 
the naval service who should in actual conflict with the enemy dis- 
tinguish themselves conspicuously, etc., while section 1407, Revised 
Statutes, as amended, authorized, in addition to the medal of honor 
for a distinguished act in battle, the award of the medal of honor 
for extraordinary heroism in the line of their profession; that the 
later law did not specifically repeal prior laws; that to this extent 
both laws could operate without conflict, and as repeals by implica- 
tion are not favored, this portion of the prior laws was still effective. 

Claimant advances the further contention that the award of the 
medal of honor to him was for a service prior to the act of February 
4, 1919; that it was through no fault of his action was not taken 
sooner, and that he is entitled to payment in accordance with the 
law in effect when the services were rendered for which the medal 
of honor was awarded. 

There could be no right under section 1407, Revised Statutes, 
as amended, until the award of the medal of honor and the 
right to a gratuity thereunder must be determined by the state of 
the law when the award is made. In the decisions cited it was de 
termined the act of February 4, 1919, had repealed the law under 
which a gratuity might be paid. These decisions seem not to have 
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been acceptable to the Navy Department, as evidenced by the order 
above and the award in the case of Albert Joseph Smith, 1 Comp. 
Gen. 240, where, in addition to the medal of honor, “a gratuity of 
$100” was awarded. 

The decisions cited being controlling with respect to appropriations 
for the Navy an award of a “ gratuity of $100,” which in view there- 
of may not lawfully be paid, is not proper unless the purpose be to 
obtain further consideration of the question by this oflice. While 
the proper procedure for an administrative office is to conform to the 
decisions of this office and make submission to the Congress for 
such additional legislation as it believes desirable or necessary, it 
will be assumed in this instance that the purpose in making the 
award was to secure further consideration of the question of this 
office and the matter will be treated accordingly. 

The act of February 4, 1919, is entitled: 

An Act To provide for the award of medals of honor, distinguished-service 
medals, and Navy crosses, and for other purposes 

Sections 1, 2, and 3 authorize the award of the medal of honor, 
the distinguished-service medal, and the Navy cross. The provision 
for the award of the medal of honor is prospective, but with respect 
to the distinguished-service medal and the Navy cross the statute 
authorized an award for services as therein described rendered after 
the 6th day of April, 1917. Section 4 provides: 

That each enlisted or enrolled person of the naval service to whom is 
awarded a medal of honor, distinguished-service medal, or a Navy cross shall, 
for each such award, be entitled to additional pay at the rate of $2 per month 
from the date of the distinguished act or service on which the award is based, 
and each bar, or other suitable emblem or insignia, in lieu of a medal of 
honor, distinguished-service medal, or Navy Cross, as hereinafter provided for, 
shall entitle him to further additional pay at the rate of $2 per month from 
the date of the distinguished act or service for which the bar was awarded, and 


such additional pay shall continue throughout his active service, whether such 
service shall or shall not be continuous. 


It will be observed that this section is prospective. The award 
for increased pay is to attach to medals of honor issued thereafter. 
This act does not, however, distinguish between the medal of honor 
awarded under section 1407, Revised Statutes, as amended, and the 
medal of honor therein provided for; both are medals of honor, 
and the increased pay is provided “for each enlisted or enrolled 
person of the naval service to whom is awarded a medal of honor.” 
If medals of honor are now authorized to be issued under section 
1407, Revised Statutes, as amended, then, in addition to the gratuity 
of $100, additional pay of $2 per month to enlisted or enrolled men 
in the naval service awarded “medals of honor” after February 4, 
1909, under section 1407, Revised Statutes, as amended, would be 
authorized ; but those to whom the medal of honor had been awarded 
prior to February 4, 1909, would not be entitled to receive the in- 
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creased pay of $2 per month. It was suggested, 26 Comp. Dee, 465, 
that after the declaration of war with Germany Congress enacted 
new and exhaustive legislation on the subject of medals of honor 
and other awards for distinguished service, the Army law being con- 
tained in the act of July 9, 1915, 40 Stat. 870. Section 6 of the act 
of March 3, 1863, 12 Stat. 751, authorized the award of medals of 
honor to officers and enlisted men of the Army who had or should 
thereafter “most distinguish themselves in action”; by the act of 
April 23, 1904, 33 Stat. 274, appropriation was made for the procure- 
ment of 3,000 medals of honor, to be presented by the direction of 
the President and in the name of Congress to each oflicer, noncom 
missioned officer, and private of the Army “as have most distin- 
guished or may hereafter most distinguish themselves by their gal- 
lantry in action.” No gratuity or other payment was provided for 
medals of honor in the Army prior to July 9, 1918. This difference 
in the prior laws relating to the award of medals of honor to enlisted 
men of the Army and enlisted men of the Navy and Marine Corps 
seems to have been in the consideration of Congress when in the 
Army act of July 9, 1918, 40 Stat. 871, it was provided that “each 
enlisted man of the Army to whom there has been or shall be 
awarded a medal of honor shall, * * * for each such award, be 
entitled to additional pay at the rate of $2 per month from the date 
of the distinguished act or service on which the award is based,” 
while in the Navy act the payment of $2 per month is limited to 
medals of honor awarded under that act. If the medal of honor 
provided by the act of February 4, 1919, was not identical with the 
medal of honor theretofore provided by section 1407, Revised Stat- 
utes, as amended, it would suggest a query of why enlisted men of 
the Navy were denied pay for medals of honor awarded for services 
prior to April 6, 1917, and more favorable provision be made for 
enlisted men of the Army. Especially so when the Navy act was 
modeled after the Army act, and in large part identical with it. 
The only answer possible is that enlisted men of the Navy had 
theretofore been paid the gratuity of $100 under section 1407, Re- 
vised’ Statutes, as amended, while enlisted men of the Army had 
received no money allowance for an award prior to July 9, 1918, of 
the medal of honor. 

Section 6 of the act of February 4, 1919, shows more clearly that 
the legislation was drawn in reference to prior Navy laws. It 
provides: 

That the Secretary of the Navy is hereby authorized to expend from the ap- 
propriation “Pay of the Navy” of the Navy Department so much as may be 
necessary to defray the cost of the medals of honor, distinguished-service 
medals, and Navy crosses, and bars, emblems, or insignia herein provided for, 


and so much as may be necessary to replace any medals, crosses, bars, emblems, 
or insignia as are herein or may heretofore have been provided for. 
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“Or may heretofore have been provided for ” clearly is a reference 
to the medal of honor authorized by section 1407, Revised Statutes, 
as amended, and shows that the prior laws were in the consideration 
of Congress when the act of February 4, 1919, was passed. 

Section 7 provides: 

That, except as otherwise prescribed herein, no medal of honor, distinguished- 
service medal, Navy cross, or bar or other suitable emblem or insignia 
in lieu of either of said medals or of said cross, shall be issued to any person 
after more than five years from the date of the act or service justifying the 
award thereof, nor unless a specific statement or report distinctly setting forth 
the act or distinguished service and suggesting or recommending official re- 


cognition thereof shall have been made by his naval superior through official 
channels at the time of the act or service or within three years thereafter. 


Section 1407, Revised Statutes, as amended, authorized the award 
of the medal of honor to enlisted men for “ distinguishing them- 
selves in battle.” By the act of February 4, 1919, a medal of honor 
is authorized to be presented in the name of Congress to any person 
who, while in the naval service of the United States, “shall in action 
involving actual conflict with the enemy, distinguish himself con- 
spicuously by gallantry and intrepidity at the risk of his life above 
and beyond the call of duty and without detriment to the mission of 
his command or the command to which attached.” It is conceded 
that the medal of honor authorized by the act of February 4, 1919, 
supersedes the authority for the ward of the medal of honor for dis- 
tinguished service in battle theretofore provided by section 1407, 
Revised Statutes, as amended. No limitation as to time is fixed in 
section 1407, Revised Statutes, as amended, for the award of the 
medal of honor while the award of the medal of honor for the high- 
est form of heroic service is restricted in the act of February 4, 1919; 
yet it is argued that for the less conspicuous service of “extraordi- 
nary heroism in the line of their profession” the medal of honor 
may be awarded at any time; that is, that the law contemplates 
greater liberality for the less distinguished service. 

Section 3 of the act provides: 

That the President be, and he hereby is, further authorized to present, but 
not. in the name of Congress, a Navy cross of appropriate design and a ribbon, 
together with a rosette or other device to be worn in lieu thereof, to any 
person who, while in the naval service of the United States, since the sixth 
day of April, Nineteen hundred and seventeen, has distinguished or who shall 
hereafter distinguish himself by extraordinary heroism or distinguished servy- 


ice in the line of his profession, such heroism or service not being sufficient 
to justify the award of a medal of honor or a distinguished-service medal. 


Section 1407, Revised Statutes, as amended, authorized an award 
of the medal of honor to enlisted men for “ distinguishing them- 
selves * * * by extraordinary heroism in the line of their 
profession.” The act of February 4, 1919, having limited the award 
of the medal of honor only for services during actual conflict with 
an enemy, it authorized thereafter the award of the distinguished- 
service medal to any person in the naval service who subsequent 
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to April 6, 1917, and while in the naval service of the United States 
should “distinguish himself by exceptionally meritorious service 
to the Government in a duty of great responsibility,” and provided 
for the award of a Navy cross to any person in the naval service 
who subsequent to April 6, 1917, should “ distinguish himself by 
extraordinary heroism * * * in the line of his profession.” 
This latter provision for the award of the Navy cross uses the iden- 
tical phraseology of section 1407, Revised Statutes. Is it possible 
that Congress, having limited the award of the medal of honor only 
for services in actual conflict with an enemy and requiring the 
award to be made within five years after the date of the act or 
service, should have contemplated the award of the medal of honor 
under section 1407, Revised Statutes, as amended, for extraordinary 
heroism in the line of their profession without limit at to time, 
and also have made supplemental provision for extraordinary hero- 
ism in line of their profession; but, be it noted in the case of this 
“ supplemental” provision for a Navy cross, the award must be 
made within five years of the act or service and on a recommenda- 
tion made at the time or within three years of the rendition of the 
services; that is, the lesser award is restricted while the greater 
is not. 


The proviso in section 8 is: 

* * * That in cases of persons now in the naval service for whom the 
award of the medal of honor has been recommended in full compliance with 
then existing regulations, but on account of services which, though insufficient 
fully to justify the award of the medal of honor, appears to have been such 
as to justify the ward of the distinguished-service medal or Navy cross herein- 
before provided for, such cases may be considered and acted upon under the 
provisions of this Act authorizing the award of the distinguished-service medal 
and Navy cross notwithstanding that said services may have been rendered 
more than five years before said cases shall have been considered as authorized 
by this proviso, but all consideration or any action upon any of said cases 
shall be based exclusively upon official records now on file in the Navy Depart- 
ment. 


Here is a recognition of the fact that meritorious services had 
theretofore been rendered which were not of a character to justify 
the award of the medal of honor, but yet of a character that should 
be rewarded by a lesser honor, and such cases were excepted from 
the time limit of five years. Note also that in this proviso the ref- 
erence is to “the medal of honor. There is and there has been in 
the Navy but one medal of honor—the highest decoration awarded 
ly authority of Congress, whether under section 1407 Revised Stat- 
utes, as amended, or under the act of February 4, 1919. 

The prevention of abuse by officers of the services who, subse- 
quently reaching grades and attaining positions of authority in the 
departments in Washington, could exercise influence or direction in 
the award of the medal of honor for services which contemporane- 
ously had not been deemed sufficient to justify such issue, was in the 
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contemplation of Congress in limiting the time within which the 
award could be made. The matter had theretofore been the subject 
of legislation affecting the Army. See section 122 of the national 
defense act of June 3, 1916, 39 Stat. 214, where it was provided: 


INVESTIGATION CONCERNING MEDALS OF HONOR.—A board to consist of five gen- 
eral officers on the retired list of the Army shall be convened by the Secretary 
of War, within sixty days after the approval of this Act, for the purpose of 
investigating aml reporting upon past awards or issues of the so-called con- 
gressional medal! of honor by or through the War Department; this with a 
view to ascertain what medals of honor, if any, have been awarded or issued 
for any cause other than distinguished conduct by an officer or enlisted man in 
action involving actual conflict with an enemy by such officer or enlisted man 
or by troops with which he was serving at the time of such action. And_ in 
any case in which said board shall find and report that said medal was issued 
for any cause other than that herinbefore specified the name of the recipient 
of the metal so issued shall be stricken permanently from the official medal 
of honor list. It shall be a misdemeanor for him to wear or publicly display 
said medal, and, if he shall still be in the Army, he shall be required to return 
said medal to the War Department for cancellation. Said board shall have 
full and free access to and use of all records pertaining to the award or issue 
of medals of honor by or through the War Department. * * * 


It is, I think, plain from a consideration of the statutes in pari 
materia, there is, and there has been, but one medal of honor, that 
it may not be awarded except as provided in the latest law on the 
subject; that in lieu of a medal of honor for distinguished service 
in the line of their profession and not in action involving actual 
conflict with an enemy the Navy cross has been provided in the 


act of June 4, 1919, in lieu of the medal of honor theretofore au- 
thorized to be awarded for such service. That act providing for 
awards of the medal of honor therefore covers the entire field; prior 
laws can not operate without doing violence to the most elementary 
principles of justice and propriety in the award of the highest 
decoration for distinguished service in battle authorized by law. 
No portion of section 1407, Revised Statutes, as amended, can oper- 
ate without conflict with the act of February 4, 1919, and it is 
necessarily repealed. 

The issuance of a medal of honor to claimant December 4, 1924, 
for extraordinary heroism April 13, 1906, in the line of his profession 
was not only without authority of law, but directly contrary to law. 
Section 1407, Revised Statutes, as amended, is repealed and no pay- 
ment is authorized under the terms of that act. The settlement must 
be and is sustained. 
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TRAVEL ALLOWANCE—ENLISTED MAN OF NAVY DISCHARGED 
FOR PERSONAL CONVENIENCE 


An enlisted man of the Navy discharged at his own request is discharged by 
way of favor and for his personal convenience and is not entitled to the 
travel allowance provided by the act of February 28, 1919, 40 Stat. 1203. 

A statement in an order authorizing a commanding officer of the Navy to dis- 
charge an enlisted man “for the convenience of the Government,” and 
that the enlisted man will be entitled to travel allowance, does not change 
the legal rights of the man, the allowance being payable only when the 
ease is otherwise within the provisions of the act of February 28, 1919, 
40 Stat. 1203, and the man is not discharged by way of favor and for his 
personal convenience. 


Comptroller General McCarl to the Secretary of the Navy, October 16, 1925: 
There has been received your letter of August 27, 1925, as follows: 


Lieutenant E. F. Ney (Supply Corps), U. S. N., in letter dated 7 May, 1925, 
with enclosures, reviews the history of the payment to E. F. Brooks, seaman 
second class, of travel allowance upon discharge by special order of Bureau 
of Navigation, the disallowance of this payment by the General Accounting 
Office, and subsequent reviews by your office of this disallowance, in which 
you have sustained the previous decisions. Your latest review was of date 
May 5, 1925. 

Lieutenant Ney (Supply Corps) now asks the department for advice as to 
what further action is necessary to cause the removal of this item of dis- 
allowance from his statement, and to relieve him of the financial responsibility 
therefor. 

The payment in dispute was made by direction of the Navy Department 
on the grounds that Brooks was discharged for the convenience of the Govern- 
ment. Your letter of February 23, 1924, Review No. 6038, states “ The amount 
was disallowed as having erroneously been paid to a man discharged for his 
own convenience.” 

The disallowance in this case appears to hinge on whether Brooks was dis- 
charged for the convenience of the Government or for his own convenience. 
It is not a question of law, but one of fact. This decision should in my judg- 
ment vest in the Secretary of the Navy and his authorized agents. He is the 
official charged with the enlistment aud discharge of naval personnel and is 
in better position than any other Government official to judge whether dis- 
charges of enlisted personnel are or are not for the convenience of the 
Government. 

The Bureau of Navigation in letter dated 19 April, 1922 (copy enclosed), 
to the commanding officer, receiving ship, at Boston, Mass., to which ship 
Brooks was attached at the time, stated in part: “It is the opinion of the 
Judge Advocate General that the bureau’s instructions issued to your com- 
mand under dates of March 20, 1922, and March 30, 1922, authorizing the 
commanding officer to discharge Brooks by special order of the Bureau of 
Navigation for the convenience of the Government, which will entitle him to 
transportation to his home, etc.” 

The Acting Secretary of the Navy on 12 May, 1922, to supply officer, re- 
ceiving ship at Boston, rel Brooks discharge, stated: “If discharged from 
the naval service under honorable conditions he will be entitled to travel allow- 
ance from place of discharge to his bona fide home or residence, or to the 
place of his original muster into the service.” 

On November 26, 1924, the Bureau of Navigation in reply to specific inquiry 
by the Comptroller General stated “the commanding oflicer of the receiving 
ship. Boston, was authorized to discharge him (Brotks) by special order of 
the Bureau of Navigation for the convenience of the Government after his 
pay accounts had been adjusted.” This report from the Bureau of Naviga- 
tion is quoted in your reconsideration of Review No. 6038, dated December 
13, 1924, but in spite of the positive statement made by the Bureau of Naviga- 
tion that Brooks was discharged for the convenience of the Government, you 
follow this in your next paragraph by your own estimate that “the facts 
presented in the papers in his (Brooks) case indicate that the special order 
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discharge was granted not for the convenience of the Government as stated, 
but because the man did not desire to remain in the Navy, and the depart- 
ment acquiesced in his desire to be discharged.” 

In your reconsideration of this case, dated May 5, 1925, you state that “it 
clearly appeared that his (Brooks) discharge was not for the purpose of 
reducing the enlisted personnel of the Navy to a strength within the amount 
of the appropriations. It also appears that the Navy Department left it 
optional with Brooks whether he remain or leave the Navy, and he chose the 
latter.” 

The above is apparently based upon the wording of Bureau of Navigation 
letter of 20 March, 1922, to commanding officer, receiving ship, at Boston, 
rel cancellation of bad-conduct discharge awarded Brooks by sentence of 
summary court-martial, in view of certain technical irregularities contained 
therein, and authorizing his discharge in the following wording, “After the 
readjustment of his record and accounts should he not desire to remain in 
the naval service until the expiration of his enlistment, you are authorized 
to discharge him by special order of the Bureau of Navigation.” 

It is not improbable that the fact that Brooks had been sentenced to bad- 
conduct discharge, which was canceled due to technical irregularities, may 
have had some bearing on the decision to authorize his discharge for the 
convenience of the Government. Other reasons may have existed which do 
not appear as of record. The fact remains that he was so discharged and 
that being so discharged he was entitled to travel allowance, and that the 
supply officer carrying his accounts was directed by the department to pay 
him travel allowance, and that this payment has been disallowed. 

The supply officer in this case could not properly have done otherwise than 
he did do. I therefore request that Lieutenant Ney (Supply Corps) be relieved 
of the item of $94.50 suspended in his accounts. 


Before discussing the merits it is appropriate to suggest that the 
payment involved is not “in dispute” as suggested in the third 
paragraph of your letter. The item was disallowed (not suspended, 
as suggested in the closing paragraph of your letter) in settlement 
No. M-2760-N, dated November 16, 1923, and the amount thereof 
was included in a balance certified to be due from Lieut. E. F. Ney, 
Supply Corps, United States Navy, under his bond dated October 1, 
1921, and that balance is “final and conclusive upon the executive 
branch of the Government” under section 304 of the budget and ac- 
counting act of June 10, 1921, 42 Stat. 24. 

The basis of your request is that the legality of the payment is to 
be determined by whether the discharge of Brooks was for the con- 
venience of the Government or for his own convenience; that this is 
not a question of law but of fact; and that the decision of such a 
question should in your judgment vest in the Secretary of the Navy 
and his authorized agents. You suggest that in this case the matter 
was determined by the direction to discharge Brooks April 19, 1922, 
“ for the convenience of the Government, which will entitle him to 
transportation to his home,” etc.; again, in letter of the Acting 
Secretary of the Navy May 12, 1922, where it was said: “If dis- 
charged from the naval service under honorable conditions he will 
be entitled to travel allowance”; and further, that the Bureau of 
Navigation on November 26, 1924, in reply to inquiry of this office 
stated that Brooks’s discharge was authorized to be “by special 
order of the Bureau of Navigation for the convenience of the Gov- 
ernment.” In other words, it seems to be suggested that the mere 
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administrative statement that a discharge is “ for the convenience of 
the Government” or that a man on discharge “ will be entitled to 
travel allowance ” determines the matter. It need not be questioned 
that the Secretary of the Navy may determine whether a man shall 
be discharged for the convenience of the Government but what was 
the actual fact of a certain discharge is not this question. The 
statements quoted are at the most conclusions and at the least must 
accord with and not be contrary to or inconsistent with the true facts. 
The act, hereafter quoted, under which the payment is believed to be 
authorized is of recent application to the Navy; but statutes of 
similar import have been applicable to the Army almost from the 
beginning of the Government, have had a practical construction by 
the War Department, have been construed by the accounting officers 
in the settlement of accounts; have been construed by the Supreme 
Court; and have, in a measure, received legislative construction; and 
the language used in these statutes has therefore a settled meaning. 
The basis of the payment is section 3 of the act of February 28, 1919, 
40 Stat. 1203, which provides: 

That section one hundred and twenty-six of the Act entitled “An Act for 
making further and more effectual provision for the national defense, and for 
other purposes,” approved June third, nineteen hundred and sixteen, be 
amended to read as follows: 

“Sec. 126. That an enlisted man honorably discharged from the Army, 
Navy, or Marine Corps since November eleventh, nineteen hundred and 
eighteen, or who may hereafter be honorably discharged, shall receive five 
cents per mile from the place of his discharge to his actual bona fide home or 
residence, or original muster into the service, at his option: Provided, That 
for sea travel on discharge, transportation and subsistence only shall be fur- 
nished to enlisted men: Provided, That naval reservists duly enrolled who have 
been honorably released from active service since November eleventh, nineteen 


hundred and eighteen, or who may hereafter be honorably released from active 
service, shall be entitled likewise to receive mileage as aforesaid.” 


The section amended, contained in the act of June 3, 1916, 39 
Stat. 217, and applicable in terms only to enlisted men of the Army, 
provided that: 


On and after July first, nineteen hundred and sixteen, an enlisted man when 
discharged from the service, except by way of punishment for an offense, shall 
receive 3% cents per mile from the place of his discharge to the place of 
his acceptance for enlistment, enrollment, or original muster into ihe service, 
at his option: * * 


The further enilitailneais of section 126 of the national defense act 
in the act of September 22, 1922, 42 Stat. 1021, reverts to the form 
used in the law of 1916. Travel allowance for enlisted men of the 
Army to be payable when “honorably discharged” was provided 
in section 1290, Revised Statutes, but was “amended back to the 
ancient form in three years.” United States v. Sweet, 189 U.S. 471. 
Statutes providing for travel allowance to enlisted men of,the Army 
“when discharged from the service except by way of punishment for 
an offense” and when “honorably discharged ” have had an iden- 
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tical construction and that construction has denied travel allowance 
when the discharge was by way of favor and for the personal con- 
venience of the man. In United States v. Sweet the court said: 


It is admitted that the settled practice of the War Department and of the 
Treasury has been to deny the allowances claimed when an officer or soldier 
is discharged at his own request, for his own pleasure or convenience. [Ther 
follow numerous citations of decisions of the Comptroller of the Treas 
oped i%...% © 

a mm * a ” * og 


It follows that the only question is whether the meaning of the long-used 
phrase is too clear for almost equally long-established practice to control. 
It seems to us not to be so. It is quite true that in the military service the 
word “discharge” is the word applied to an order ending the service of an 
officer at his own request. But in other connections it conveys the notion of 
a movement beginning with the superior and more or less adverse to the 
Ibject, as, for instance, when we speak of discharging a servant usually it is 
a slightly discrediting verb. If it is taken in its ordinary meaning here, 
the exception in case of a discharge by way of punishment raises no difficulty, 
because a discharge on resignation is not within the meaning of the prin- 
cipal clause. The course of the departments has amounted to no more than 
interpreting the word in this exact sense. 


* * ¥* But taking everything into account we are not prepared to over- 


turn the long-established understanding of the departments charged with the 
execution of the law. 


The construction by the accounting officers of the statutes provid- 
ing for payment of travel allowance upon discharge (whether “ hon- 
orably discharged ” or whether “discharged except by way of pun- 
ishment for an offense”) therefore has the following of the Supreme 
Court. This construction is known to the Congress, and the frequent 
reenactment in identical phraseology requires that the construction 
of the language be not changed. 

The phraseology in orders and correspondence “ discharged for 
the convenience of the Government” is of relatively recent origina 
and seems to have been adopted to rebut a presumption that a dis- 
charge before expiration of enlistment was by way of favor and 
for the personal convenience of the man. The use of the phrase- 
ology adds nothing to the rights of the man under the statute. 

It is true your suggestion is that whether the discharge is by 
way of favor and for the personal convenience of the man is a 
question of fact and that administrative officers’ determinations of 
such facts should be conclusive upon the General Accounting Office 
in the settlement of accounts. This is not true in other matters 
unless it is made so by statute. The legality of the payment is to 
be determined by the law and the facts. If administrative officers’ 
determinations whether on the facts presented a discharge is or is 
not by way of favor and for the personal convenience of the man 
is to control disbursements, there is no reason why a determination 
of fact by administrative officers could not be equally controlling in 
all questions of mixed law and fact. It is sufficient to say that there 
could be no independent audit were your suggestion sound, and the 
accounting officers from the foundation of the Government have not 
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been bound by the determination of facts by administrative officers 
except where statutes in specific instances have made such determi- 
nation final. That there has been no such acceptance of adminis- 
trative officers’ determinations in the matter of travel allowance for 
enlisted men on discharge may be illustrated by citations. Section 
2193, volume 1, Digest Second Comptroller’s Decisions, is as follows: 

It has always been held that when a soldier is transferred from one branch 
of the service to another, or from the military to the naval service he is not 
entitled to travel pay. (Vol. 25, p. 264-65.) 

The syllabus of the decision of the Comptroller of the Treasury, 
5 Comp. Dec. 939, is as follows: 

An enlisted man who is discharged at his own request, by reason of the 
illness of his wife, is discharged for his own convenience, and he is not 
entitled to travel pay. 

The statement in the order of the War Department discharging an enlisted 


man that he is or is not entitled to travel pay does not determine his right 
thereto. 


In the decision, page 940, it is said: 


* * * Whether a soldier is entitled to travel pay depends upon the law 


and the facts in the case. 


In 6 Comp. Dec. 9 it was held, quoting the syllabus: 


A soldier who was discharged at his place of enrollment while on furlough 
is not entitled to travel pay from the place where his company was discharged. 
and an order of the Secretary of War purporting to authorize payment 
thereof does not warrant payment. 

On discharges during the Spanish-American War the War Depart- 
ment sought to fix rights to travel pay in the order or direction to 
discharge enlisted men. Claims for travel pay based on the recita- 
tions in the order that the man was entitled to travel pay, and pay- 
ments by disbursing officers based on such orders, were disallowed. 
5 Comp. Dec. 939; 6 Comp. Dec. 9, cited above. 

By the act of June 7, 1900, 31 Stat. 708, Congress validated such 
payments by disbursing officers and authorized the allowance of 
claims of enlisted men; but the act contained the following proviso: 

* * * That the provisions of this Act shall apply only to cases that have 
arisen or shall arise under orders or instructions for discharge with travel pay 
issued between April twenty-first, eighteen hundred and ninety-eight, and the 
date of the passage of this Act: * * *. 

In other words, Congress recognized that the administrative 
officers had exceeded their authority. It provided for the payment 
of travel pay as ordered by the War Department from the date 
such orders were first issued, April 21, 1898, date of beginning of 
war with Spain, to the date of the act; recognized the correctness of 
the action of the accounting officers, and in effect aflirmed their 
jurisdiction to determine questions of facts involved in discharges 
to ascertain the legal right under the statute to travel allowance. 
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On the statement of facts presented Brooks was discharged at his 
own request; he was discharged by way of favor for his personal 
convenience. To conclude otherwise would be in contradiction of the 
record. Under neither of the laws providing for travel pay or 
travel allowance as construed by the War Department, the account- 
ing officers, the Supreme Court, and the Congress, and now made 
applicable to the Navy, was he entitled to be paid travel allowance 
when so discharged, as stated in the next to the last paragraph of 
your letter. 

You state that the payment was made by direction of the Navy 
Department and that the supply officer could not have done other- 
wise than he did. Such administrative direction as may have been 
given the supply officer was necessarily subject to the act of July 
31, 1894, 28 Stat. 208, which provides that disbursing officers may 
apply to this office for decision of any question involving a payment 
to be made by them, and necessarily subject also to other statutory 
provisions under which the accounts of the disbursing officer are 
settled and adjusted by this office. 

The decisions of February 23, and December 13, 1924, and May 
5, 1925, sustaining the settlement disallowing credit for the payment, 
are adhered to. 


(A-10934) 


GRATUITIES—CLOTHING TO FEDERAL PRISONERS ON DISCHARGE 


The “ one plain suit of clothes” authorized to be furnished discharged Federa! 
prisoners, who were sentenced to serve six months or more in a State 
prison, may consist of single articles such as may be necessary to properly 
clothe and protect the prisoner from the weather, but may not consist 
of a quantity of any one article or any article which may not be designed 
as “plain”; nor of clothing exceeding the limitation fixed by adminis- 
trative regulation. It is not compulsory, however, to furnish the maximum 
allowed by regulation. 


Decision by Comptroller General McCarl, October 19, 1925: 

William H. Monsen, inspector of the Milwaukee County House of 
Correction, applied July 28, 1925, for review of settlement No. 
093550, dated July 20, 1925, disallowing his claim for $53.50 repre- 
senting charges for articles of clothing furnished United States 
prisoners on discharge, the names of the prisoners and articles fur- 
nished being enumerated as follows: 

ES 0: FE ee $12. 00 
Max Maciejewski, 1 shirt : 4. 50 
Andrew Morgan, 3 shirt $7.50, 1 shirt $4_........................<.... 11. 50 
James Roddy, 2 suits of underwear 00 


ne eT EY WU I esas biscsubasin eoimentpeverEsanabenererasteserginiciberties .09 
Fred Zuber, 1 shirt 
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The act of March 3, 1875, 18 Stat. 480, section 1 of which relates 
to the commutation for good behavior of Federal prisoners in State 
or Territorial prisons, provides in section 2 thereof : 

That on the discharge from any prison of any person convicted under the 
laws of the United States on indictment, he or she shall be provided by the 
warden or keeper of said prison with one plain suit of clothes and five dollars 
in money, for which charge shall be made and allowed in the accounts of said 
prison with the United States: Provided, That this section shall not apply to 
persons sentenced for a term of imprisonment of less than six months. 

The authority to furnish “one plain suit of clothes” was evi- 
dently intended to-provide the prisoner with such articles of cloth- 
ing as were needed for the prisoner’s comfort and to enable him to 
make a decent appearance upon his release. It is therefore not 
necessarily confined to a coat, vest, and trousers, but there may be 
furnished, within the limitation fixed by the Department of Justice, 
single articles of plain clothing necessary to the prisoner’s comfort 
and appearance, such as a coat, vest, trousers, overcoat, hat, under- 
clothing, collar, hose, shirt, ete. 2 Comp. Dec. 344. Shoes when 
necessary may be furnished but are required by Department of 
Justice circular No. 957 to be procured from the Leavenworth peni- 
tentiary upon requisition. The fact that the act limits the clothing 
to “one plain suit” indicates an intention that’ the clothing should 
be limited to that necessary for actual wear by the prisoner when 
released ; there is accordingly no authority to furnish more than one 
each of any article of clothing, nor any article not necessary for 
immediate use at time of discharge. Neither is there any authority 
to furnish articles of clothing that could not be designated as 
“plain,” such, for instance, as silk shirts and article of like nature. 
As the act does not place a definite value on the clothes to be fur- 
nished there is no vested right in the prisoner to demand, nor 
authority in the prison to furnish, clothing of any particular value 
or any clothing whatever beyond what is required to make him 
presentable in appearance and to afford reasonable protection from 
the weather, having due regard for the season of the year in which 
he is released. 

Section 6 of the act of March 3, 1891, 26 Stat. 839, entitled, “An 
act for the erection of United States prisons and for the imprison- 
ment of United States prisoners, and for other purposes,” provides: 


That every prisoner when discharged from the jail and prison shall be 
furnished with transportation to the place of his residence within the United 
States at the time of his commitment under sentence of the court, and if the 
term of his imprisonment shall have been for one year or more, he shall also 
be furnished with suitable clothing, the cost not to exceed twelve dollars, and 
five dollars in money. 

The one-year sentence required by this act has been reduced by 
recent appropriation acts to a sentence of not less than six months, 
43 Stat. 223. While the act of March 3, 1891, supra, has particular 


reference to prisoners confined in Federal prisons and penitentiaries, 
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the limit of $12 therein fixed for-such prisoners is an expression by 


Congress of what is considered necessary in such cases and may be 
accepted, therefore, as a proper basis for the administrative action 
in fixing such a limit for prisoners confined in State prisons to 
whom the act of March 3, 1875, supra, has reference. 

The act of May 28, 1924, 43 Stat. 222, for the fiscal year 1925, 
appropriates under the heads of the respective United States peni- 
tentiaries— 

For clothing, transportation, and traveling expenses, * * * gratuities for 


prisoners at release, provided such gratuities shall be furnished to prisoners 
sentenced for terms of imprisonment of not less than six months, * * * 


and under the heading “Support of prisoners: ” 


For support of United States prisoners, including necessary clothing and 
medical aid, discharge gratuities provided by law * * *. 4 
This oflice is advised informally that formal instructions had never 


been furnished to the various State penitentiaries regarding the 
kind of clothing to be furnished to discharged Federal prisoners, 
but that such instructions are to be issued in a short time. A report 
by an inspector of prisons dated June 19, 1925, addressed to the 
Attorney General, stated that he had now instructed the North 
Milwaukee County House of Correction in this matter and that the 
officer in charge of all Federal prisoners has promised his coopera- 
tion. In view of said representation and the fact that the clothing 
furnished did not exceed the maximum value authorized by the 
regulations of the Department of Justice and was furnished to and 
receipted for by the respective prisoners, and the claim now having 
administrative approval, reimbursement for the expenditures made 
by the prison in this instance will be allowed under the appropria- 
tion “ Support of United States prisoners, 1925.” 

Upon review $53.50 is certified due the Milwaukee County House 
of Correction. 


(A-10979) 


POST OFFICE DEPARTMENT—PERSONAL SERVICES AT THE SEAT 
OF GOVERNMENT 


As a “field” force of the Government is one engaged, directly or indirectly, 
in executing the laws locally, while a “ departmental” force is one engaged 
in the general supervisory and administrative direction and control of the 
various field forces, a force engaged exclusively in the local execution of 
such laws in the District of Columbia is a field force as much so as a like 
force would be in any other section of the country. It is only in this 
sense that a “field” force may properly be located in the District of 
Columbia and paid from a field service appropriation not specifically 
providing for personal services at the seat of government. 

The Air Mail Service administrative force, if transferred from the field to 
the District of Columbia, may not continue to be paid from the airplane 
mail-service appropriation which is a fleld-service appropriation, but must 
be paid from the appropriation for personal services in the Office of the 
Second Assistant Postmaster General. 
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Comptroller General McCarl to the Postmaster General, October 19, 1925: 

There has been received your letter of October 3, 1925, requesting 
reconsideration of the decision of September 15, 1925, with refer- 
ence to the location of the administrative office of the Air Mail 
Service in Washington, D. C., for the following reasons: 


I think it evident that the purpose of my letter above referred to was not 
made clear in my communication and that therefore your decision does not 
touch the point which I wish to submit. 

What I wish to do is to establish in the District of Columbia and not in 
the Post Office Department Executive Branch the headquarters for the adminis- 
trative force of the Air Mail Service and to pay the personnel thereof not from 
the appropriation for personal services in the executive branch of the Post Office 
Department, Office of the Second Assistant Postmaster General, but from the 
appropriation for the field service, Office of the Second Assistant Postmaster 
General, for the operation and maintenance of the Air Mail Service, including 
employment of necessary personnel 

I have been under the belief that this is strictly in accordance with the law 
and the previous opinions and rulings of the Comptroller of the Treasury 
and your office. In this connection I beg to call your attention to the comp- 
troller’s decision to the effect that the Postmaster General is not prohibited 
from detailing employees in the Postal Service outside of Washington to a 
branch of the Postal Service in Washington or from employing them in such 
branch. (XII Comp. 8105 

Upon this statement of the question I have the honor to request that you 
reconsider your opinion and inform me whether it will be permissible under 
the laws governing payments under the appropriations to establish in the 
field service, Post Office Department, in the District of Columbia, an adminis- 
trative office for the Air Mail Service and pay the personnel thereof from the 
appropriation “For the operation and maintenance of the airplane mail 


service * * * including * * * employment of necessary personnel, 
$2,600,000.” 


Section 4 of the act of August 5, 1882, 22 Stat. 255, contains the 
following restrictions: 


That no civil officer, clerk, draughtsman, copyist, messenger, assistant mes- 
senger, mechanic, watchman, laborer, or other employee shall after the first 
day of October next be employed in any of the Executive Departments, or 
subordinate bureaus or offices thereof at the seat of government, except only 
at such rates and in such numbers, respectively, as may be specifically appro- 
priated for by Congress for such clerical and other personal services for each 
fiscal year; and no civil officer, clerk, draughtsman, copyist, messenger, assist- 
ant messenger, mechanic, watchman, laborer, or other employee shall here- 
after be employed at the seat of Government in any Executive Department 
or subordinate bureau or office thereof or be paid from any appropriation 
made for contingent expenses, or for any specific or general purpose, unless 
such employment is authorized and payment therefor specifically provided in 
the law granting the appropriation, and then only for services actually ren- 
dered in connection with and for the purposes, of the appropriation from 
which payment is made, and at the rate of compensation usual and proper 


fo: such services. * * * 

In order to properly apply the provisions of the above act, it is 
necessary to distinguish between “departmental” and “ field ” 
activities or establishments. What is known as a “ field” force is 
engaged, directly or indirectly, in executing the laws locally, while 
a “departmental ” force is engaged in general supervisory and ad- 
ministrative direction and control of the various field forces 
Various general laws. such as the postal laws, must be executed in 
the District of Columbia as well as elsewhere. A force engaged 
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exclusively in the local execution of such laws in the District of 
Columbia is a field force as much so as a like force in any other 
section of the country. It is only in this sense that the term “ field ” 
force may properly be applied to the District. See discussion in de- 
cisions reported in 21 Comp. Dec. 709, and 27 Comp. Dec. 643. 

It would appear from your submission that it is not the local 
execution of the postal laws within the District of Columbia that is 
sought to be accomplished by the transfer of the Air Mail Service 
administrative force to this city but the location in the District of 
the supervisory headquarters for the entire Air Mail Service. It was 
upon this understanding that my decision of September 15, 1925, 
(A-10979), was rendered, which decision must be and is affirmed. 


(A-10759) 


TRAVELING EXPENSES TO DUTY STATION—EMPLOYEES OF THE 
COAST AND GEODETIC SURVEY 


Where the contracts of employment of employees of the Coast and Geodetic 
Survey whose services are only required seasonally provide for the pay- 
ment of their traveling expenses from their homes to their places of 
employment as part of their agreed compensation, reimbursement for such 
expenses may be allowed. 

Comptroller General McCarl to the Secretary of Commerce, October 20, 1925: 

I have your letter of July 25, 1925, with reference to an item 
suspended in the account of J. M. Griffin, disbursing agent, Coast 
and Geodetic Survey. The item suspended appears as subvoucher 2 
of voucher 64477. The subvoucher shows that Dean O. Smith, hirec 
as a member of a Coast and Geodetic Survey party, was reimbursed 
$17.35 vailroad and Pullman fare incurred in proceeding from Rus- 
sell, Kans., to International Falls, Minn. 

It appears that it has been the practice for a number of years 
to pay the traveling expenses of experienced employees of the Sur- 
vey shore parties from their homes to the place where they performed 
service. The services of these employees are only seasonal, and 
the payment of their traveling expenses is a part of their compensa- 
tion agreed upon prior to employment and taken into consideration 
in fixing the rate of base pay. 

You state that such payments are offered as an inducement to 
men who have had experience in the work of the Survey to accept 
employment and by hiring such men in preference to training new 
hands the unit cost of the work is kept down. 

It would seem that the employees are employed during the season 


and then revert to a status of being furloughed without pay, due 
to the fact that there is no work for them to do for the Survey dur- 
ing the winter months. On being recalled to active service travel- 





DECISIONS OF THE COMPTROLLER GENERAL 275 


ing expenses are paid as provided in the agreement with the em 
ployees. 

In view of the facts set forth in your letter, it now appears that 
the payment of traveling expenses was not an addition to the regular 
compensation of the employee but was a part of that compensation 
us fixed in the contract of employment. ‘Therefore the payment was 
a proper one and credit therefor will be allowed in the disbursing 
agent’s account. 

You also submit a proposed form of formal contract to be used 
in lieu of the informal verbal agreements which have heretofore 
prevailed in the hiring of the class of employees herein considered. 
Assuming that contracts of the kind covered by the form submitted 
will be entered into only after due authorization by the director 
has been had, there would appear to be no legal objection to the 
form submitted. 


(A-11188) 
BUREAU OF MINES—PURCHASE OF STATIONERY 


The appropriation “ Helium conservation, production and exploitation, Bureau 
of Mines (act March 4, 1925), 1926,” established on the books of the 
Government in accordance with decision of July 8, 1925, 5 Comp. Gen 
11, being for the purposes of carrying on the work of an activity trans. 
ferred to the Bureau of Mines subsequent to the time estimates for 
stationery appropriations were submitted to the Congress by the bureau, 
may be used during the present fiscal year for the purchase of stationery 
for helium field work to be conducted by the bureau under the act of 
March 4, 1925. 4 Comp. Gen. 642, distinguished. 


Comptroller General McCarl to the Secretary of Commerce, October 20, 1925: 

I have your letter of September 10, 1925, requesting decision as 
to whether part of the funds transferred to the Bureau of Mines 
from the Navy and War Departments for the conservation, produc- 
tion, and exploitation of helium under the authority of the act 
of March 4, 1925, 43 Stat. 1331, may be used by the Bureau of Mines 
to purchase stationery items necessary for helium field work. 

In making appropriation for the contingent expenses for the De- 
partment of the Interior, the Bureau of Mines then being a bureau 
therein, the act of March 3, 1925, 43 Stat. 1142, provided as follows: 

For stationery, including tags, labels, index cards, clothlined wrappers, and 
specimen bags, printed in the course of manufacture, and such printed envel- 
opes as are not supplied under contracts made by the Postmaster General, for 
the department and its several bureaus and offices, $73,000; and, in addition 
thereto, sums amounting to $90,000 shall be deducted from other appropria 
tions made for the fiscal year 1926, as follows: * * * Bureau of Mines, 
$17,000 * * * and said sums so deducted shall be credited to and consti- 
tute, together with the first named sum of $73,000, a total appropriation for 


stationery for the department and its several bureaus and offices for the 
fiscal year 1926. 


It appears that the amount stipulated was deducted from the dif- 
ferent appropriations for work under the Bureau of Mines, and 
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upon the transfer of that bureau to the Department of Commerce 
in accordance with Executive order dated June 4, 1925, the amount 
so deducted was prorated between the Bureau of Mines and the 
United States Geological Survey, the latter having taken over certain 
activities not transferred to the Department of Commerce with the 
Bureau of Mines, in the following proportions—$14,060 ‘to the 
Bureau of Mines and $2,940 to the Geological Survey. 

It is stated in your letter that at the time the $17,000 estimate 
for stationery for the Bureau of Mines for the fiscal year 1926 was 
made it was not contemplated that this amount would cover the sta- 
tionery needed for helium work in the field, and that if the bureau 
is restricted to the use of $14,060 the fund will not be sufficient to 
supply the stationery needs for the entire bureau during the pres- 
ent fiscal year. 

The appropriation “ Helium conservation, production, and exploi- , 
tation, Bureau of Mines (act of March 4, 1925), 1926,” established 
on the books of the Government in accordance with decision in 5 
Comp. Gen. 11, is made up at the present time of $200,000 trans- 
ferred thereunder from the appropriation “Air Service, Army, 
1926,” and $200,000 from the appropriation “Aviation, Navy, 1926,” 
pursuant to the provisions of the act of March 4, 1925, 48 Stat. 1331, 
wherein it was provided : 


The funds included in the War and Navy Departments appropriation Acts 
for the production or purchase of helium for the fiscal year ending June 30, 
1926, in such amounts as may be determined by the President, not to exceed 
a total of $1,000,000, shall be transferred on the books of the Treasury for 
expenditure by the Bureau of Mines for like purposes. 


The activity for which the appropriation here involved was made 
was placed under the Bureau of Mines subsequent to the time esti- 
mates were made for stationery for the bureau, and it is evident 
that said appropriation was intended to be exclusively available for 
all necessary expenditures incident to the field work necessary to 
the accomplishment of the objects contemplated therein. See deci- 
sion of October 25, 1913, 67 MS. Comp. Dec. 442; also 25 Comp. 
Dec. 269, and A. D. 7120, September 26, 1922. 

The essential facts in this case distinguish it from the case in 4 
Comp. Gen. 642, wherein it was held that where Congress has spe- 
cifically limited the amount expendable for stationery a later appro- 
priation for certain construction work under the bureau involved 
could not be used to supplement the stationery appropriation. 

The question here presented is as to which of two appropriations 
is properly chargeable with a given class of necessary expendi- 
tures. 

The appropriations involved are (1) the appropriation of $400,000 
authorized under the act of March 4, 1925, supra, to be expended 
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by the Bureau of Mines to carry out the provisions of the act of 
March 3, 1925, 48 Stat. 1110, and (2) the appropriation “ Con- 
tingent expenses, Department of Commerce,” or rather, the specific 
allotment of $14,060 which was transferred to said appropriation 
under the Executive order of June 4, 1925. It has already been 
pointed out that there was no opportunity to submit estimates for 
this activity when estimates for the Bureau of Mines were made, and 
it is evident that such items of stationery as might be found nec- 
essary in connection with the helium work could not have been in- 
cluded in the estimates for contingent expenses, Department of 
Commerce, at a time when the Bureau of Mines was not a part 
of that department and the helium activities under such bureau did 
not exist. Such being the case and considering the nature of the 
new activity provided for, it must be held that the only appropria- 
tion available for the purchase of the stationery items necessary for 
helium field work appears to be the one authorized under the act 
of March 4, 1925, supra. 

You are accordingly advised that funds under the appropriation 
“ Helium conservation, production, and exploitation” may be used 
for the purchase of stationery items necessary for helium field work 
under the Bureau of Mines during the present fiscal year. 


(A-10405) 


SALES, IMPLIED WARRANTY—REFUNDS 


Where dressed buffalo meats were sold for use as food by the Montana Na- 
tional Bison Range, a Government agency, and it was subsequently ascer- 
tained that portions thereof were “ burnt,” or soured, and unfit for human 
consumption, due to failure to chill out properly at the time of butchering, 
the purchasers are entitled to refunds to cover resulting losses, there 
being an implied warranty on the part of the Government that the meats 
when sold were wholesome and fit for use as food. 


Comptroller General McCarl to the Secretary of Agriculture, October 21, 

1925: 

There has been received your letter of July 7, 1925, requesting de- 
cision as to whether the disbursing clerk of the department is au- 
thorized to pay, out of moneys held in a special deposit account, 
three claims that have been filed for refunds arising in connection 
with the sales of certain dressed buffalo meats by the Montana Na- 
tional Bison Range, said claims being filed by Morton & Wil-:n for 
$13.05, the Corvallis Meat Co., for $9.15, and P. J. Larsen & Sons 
for $50. 

The Montana National Bison Range was established, pursuant to 
the act of May 23, 1908, 35 Stat. 267, as a permanent national bison 
range for the herd of bison presented to the United States by the 
American Bison Society. The act authorized and directed the Sec- 
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1etary of Agriculture to inclose the lands therein designated and to 
erect thereon necessary sheds and buildings for the proper care and 
maintenance of the bison. Since the establishment of said range 
appropriations have been made annually for the maintenance 
thereof. 

It appears that owing to the rapid increase of the herd on this 
range the grazing facilities became inadequate to support all the 
animals and, since 1923, it has been necessary to dispose of a con. 
siderable number thereof each year in order to safeguard and main- 
tain the remainder of the herd. There being only a limited market 
available for living buffalo the department has been obliged to kill 
a certain number of the animals and market the meat as profitably 
as possible. On September 16, 1924, a circular notice was issued of- 
fering for sale from this herd living buffalo and buffalo meat on 
the following terms and conditions: 


Living buffalo.—Living buffalo from one to three years of age, of either sex, 
will be sold for exhibition or breeding purposes, delivered in crates, f. o. b. 
railroad at Moiese Station, Mont., for $115.00 each. 

Buffalo meat.—The meat of buffalo, in good condition, will be sold dressed, 
f. o. b. Moiese or Ronan, Mont., at the following prices: 


Hog dressed, with robes and heads suitable for mounting, weight 600 to 1,200 
pounds, $150.00. 
Dressed meat, wrapped in cheese cloth and burlap: 
Front quarters, about 150 to 250 pounds, 15¢ per Ib. 
Hind quarters, about 100 to 200 pounds, 25¢ per Ib. 


Every effort will be made in the selection and killing of these animals to 
insure a satisfactory product. 

Killing will begin in November, and deliveries can be made practically at 
any time after November 1. Should the weather favor killing at an earlier 
date, some deliveries might be made in October. Some meat will be avail- 
able from storage throughout the winter. 

This meat will be shipped by express C. O. D., express charges to be paid 
by the purchaser. Checks should be drawn in favor of A. Zappone, disbursing 
clerk, U. S. Department of Agriculture, for the amount due on the meat, less 
the charges of the express company for collecting the payment and transfer- 
ring it to the reservation warden at Moiese. 


In accordance with said notice and pursuant to orders received, 
dressed buffalo meats were sold in the quantities and at the prices 
stated to the following parties, viz: 

In November, 1924, to Morton & Wilson, St. Helens, Oreg: 


172 lbs. hind quarter. @ 25¢ 
265 lbs. front quarter,@ 15¢ 


In December, 1924, to Corvallis Meat Company, Corvallis, Oreg. : 

One (1) buffalo carcass, intact (with skin and head), for $150.00. 
In January, 1925, to P. J. Larsen and Sons, Brigham, Utah: 

One (1) buffalo carcass, intact (with skin and head), for $150.00. 


It appears that the dressed buffalo meats so sold were in apparent 
good condition when delivered to the express company at point of 
shipment for transportation to the purchasers; that the carcasses 
were “ hog dressed,” i. e., intact in the hide with the head attached; 
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that there were no delays in the transportation of said shipments to 
the respective purchasers; and that deliveries thereof at destination 
were promptly made. After delivery and payment for the meats so 
purchased complaints were made by the purchasers that when each 
of the three shipments of meat were cut up for sale it was found that 
portions thereof were “burnt,” or soured, and unfit for use as food. 

It further appears that at the time of these sales there were no 
facilities on the Montana National Bison Ranye for the refrigeration 
of the carcasses of the animals killed and offered for sale and that 
complete reliance had to be placed upon cold weather for cooling out 
the animal heat from the slaughtered buffaloes, which is essential 
to the preservation of the meat; that weather conditions vary greatly 
in the Flathead Valley of Montana, where the range is located; and 
that at times there are periods of low-temperature weather in the 
early fall and winter, but it is not unusual for the cold weather to 
be broken by intervals of high temperature. The weather conditions 
on the range appear to have been unfavorable at the time of the 
butchering of the buffaloes involved in the shipments to claimants 
and the “burnt” or soured condition complained of was probably 
caused thereby, as is shown by the following reports from the warden 
of the bison range to the Chief of Biological Survey. 

In letter of April 21, 1925, relative to the claim of Morton & 
Wilson, he stated: 

* * * The meat shipped Morton & Wilson was from buffalo No. 51, a 
seven year old bull killed on November 24th. The most of four buffalo killed 
on November 22nd was lost through souring, as the warm period continued 
over the 24th and even until after this shipment had gone, and as this was 
a heavy anima! weighing about 250 pounds in the front quarter, it would 
seem quite possible that the quarter shipped them had not thoroughly cooled 
through the thick part of the front quarter. 

In letter of March 10, 1925, relative to the claim of the Corvallis 
Mear Co., he stated: 


Since this meat undoubtedly soured through failure to chill out properly, 
owing to weather conditions on the bison range at the time of butchering and 
improper facilities for handling the meat here, I would recommend that this 
market be refunded at the rate of 15¢ per pound for the meat lost, $9.15; and 
in addition $2.16, the amount of express paid on 61 pounds of soured meat, or 
a total of $11.31. 


In letter of March 20, 1925, relative to the claim of P. J. Larsen 
& Sons, he stated : 


In the case of this shipment to Mr. Larsen, the complaint was that the 
meat had soured. Souring, as is known to butchers, is a condition invariably 
the fault of conditions at butchering time and never the fault of shipping 
conditions. Either the animal was overheated when killed or the weathe: 
was too warm, either of which causes may have resulted in the animal not 
cooling out properly, * * * 

* * * Since we had two buffalo sour which were killed on about the 
same date as Mr. Larsen's buffalo, and discovered to be sour here before ship 
ment but not until a considerable time after the killing (one in fact only 
after it had been taken to the station to load) it is not improbable that we 
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could have loaded buffalo actually in a soured condition without having made 
the discovery here and without the express company having been able to 
detect it. 

Regarding the method of preparing the meat, this buffalo was killed and 
dressed out in exactly the same manner as all other buffalo which were 
shipped, the only difference being ‘that the weather at the time of killing 
and immediately after was warm, there having been a chinook at about this 
time. December 15 a very cold wave occurred, which froze the buffalo car- 
casses on the racks at that time. 


The sales in question were made pursuant to the act of March 4, 
1915, 38 Stat. 1114, which provides that: 


Hereafter the Secretary of Agriculture is authorized to sell in the open 
market or to exchange for other livestock such animals or animal products 
as cease to be needed in the work of the department, and all moneys received 
from the sale of such animals or animal products or as a bonus in the ex- 
change of the same shall be deposited in the Treasury of the United States 
as miscellaneous receipts. 


The evidence clearly establishes that the claimants are retail 
dealers in meats and meat products for food; that the buffalo meats 
purchased were for use in their regular business of supplying their 
trade; that out of the lots of buffalo meats sold to them certain por- 
tions were “ burnt,” or soured, and unfit for use as food owing to 
its failure to chill out properly at the time of butchering; and that 
the quantities that were “ burnt,” or soured, and their values were 
as follows: 87 pounds out of the lot sold to Morton & Wilson, valued 
at $13.05; 61 pounds out of the carcass sold to the Corvallis Meat 
Co., valued at $9.15; and approximately two-thirds of the carcass 
sold to P. J. Larsen & Sons, for which purchaser is willing to accept 
$50 to cover its losses thereon. 

While as a general rule there is no implied warranty as to the qual- 
ity, condition, or wholesomeness of surplus food supplies sold by the 
Government, 2 Comp. Gen. 481, in view of the circumstances and 
conditions under which the sales here in question were made, I feel 
justified in holding that the ordinary implied warranty of whole- 
someness applicable to commercial sales of food for human consump- 
tion attached to these sales. 

There would appear to be no doubt but that in each of the sales 
here in question there was a breach of the implied warranty on the 
part of the Government and that the respective amounts, found to 
be the values of the portions unfit for use as food may be accepted as 
the proper measure of damages resulting from such breaches. 

It appearing that the proceeds from the sale of surplus buffalo on 
the Montana National Bison Range has been temporarily deposited 
in the special deposit account of the disbursing clerk of the De- 
partment of Agriculture, in order to pay therefrom incidental ex- 
penses in connection with the sales, such funds may be used to pay 
the claims of the purchasers in the respective amounts claimed. 

‘The question submitted is answered accordingly. 
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(A-11493) 


POST OFFICE DEPARTMENT—AVAILABILITY OF APPROPRI- 
ATIONS FOR PAYMENT OF TRAVELING EXPENSES 


In view of the long-standing practice and the nature of estimates submitted to 
Congress on the basis of which the Post Office Department appropriations 
for the fiscal years 1924, 1925, and 1926 were passed, no objection will be 
inade for the fiscal year 1926 to the use of the appropriation “ Miscel- 
laneous items, first and second class post offices * for traveling expenses of 
officers of the office of the First Assistant Postmaster General, necessary 
in connection with the work of first and second class post offices. For the 
fiscal year 1927 appropriations sought to be charged with traveling ex- 
penses may not be used for that purpose unless they expressly provide for 
traveling expenses. 


Comptroller General McCarl to the Postmaster General, October 21, 1925: 

I am in receipt of your letter of October 9, 1925, requesting recon- 
sideration of the action of this office of September 25, 1925, returning 
to your office without approval requisition for an advance of $300 to 
John R. Tullis for traveling expenses proposed to be charged to the 
appropriation “Miscellaneous items, first and second class post 
offices,” under the main heading of “ Office of the First Assistant 
Postmaster General.” 

It appears that Mr. Tullis is assigned to the Division of Post Office 
Service, office of the First Assistant Postmaster General. You state 
that the official travel to be performed by him is incident to post 
offices of the first and second class. The Post Office Department 
appropriations act of January 22, 1925, 43 Stat. 785, for the fiscal 
year 1926, under the heading “ Office of the First Assistant Post- 
master General,” contains a specific item or paragraph, as follows: 

For travel and miscellaneous expenses in the Postal Service, Office of the 
First Assistant Postmaster General. $1,000. 

Similar items appear under the offices of the Postmaster General 
and the other Assistant Postmasters General. No other item of 
appropriation under the main heading of the “ Office of the First 
Assistant Postmaster General” specifically mentions traveling ex- 
penses. ‘The appropriation item proposed to be charged with the 
traveling expenses of Mr. Tullis is in the following terms (438 Stat. 
784): 


For miscellaneous items necessary and incidental to post offices of the first 
and second classes, $975,000. 

It is observed that this item does not specifically include traveling 
expenses. Its terms would appear to indicate that it is a field ser- 
vice appropriation and not available for any item of expenditure in 
the administrative offices at Washington, whether it be for traveling 
expenses or otherwise. Under the fundamental rules of statutory 
construction, the appropriation specifically providing for an item 
of expenditure is exclusive of all other appropriations in general 
terms, notwithstanding that the more general appropriation might 
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possibly be construed as including the item for which the specific 
appropriations had been provided. Thus, assuming that the appro- 
priation here sought to be charged is available for the traveling 
expenses in question, this rule of statutory construction would ordi- 
narily have necessitated charging the appropriation of $1,000, above 
quoted, which in express terms provides for the traveling expenses 
in the office of the First Assistant Postmaster General. 

You state: 









The appropriation of $1,000 for travel and miscellaneous expenses in the 
office of the First Assistant Postmaster General, as well as like appropria 
tions in the offices of the other Assistant Postmasters General, is intended to 
cover only the personal expenses of that officer and it has never been the 
practice to charge to it the expenses of any other officer. 









There is nothing in the wording of the act itself to limit the 
$1,000 to the official traveling expenses of the First Assistant Post- 
master General and to exclude the other officers and employees of his 
office. However, you refer to various portions of the hearings on the 
Post Office Department appropriation bills for the fiscal years 1924, 
1925, and 1926, and the Budgets in support of your above-quoted 
statement and of your contention that the traveling expenses in the 
present case are properly chargeable to the item for miscellaneous 
items, first and second class post offices. 




























The statements made in the congressional hearings, estimates, etc., 
in the present case, while not admissible to change or alter the plain 
terms of the appropriation acts here involved, as finally enacted. 
do serve to confirm your statement that it has been the past practice 
for a number of years to use the $1,000 appropriation for the travel- 
ing expenses of the First Assistant Postmaster General exclusively, 
and to use the appropriation for “ Miscellaneous items, first and 
secon class post offices,” for the traveling expenses of other officers 
and employees under the office of the First Assistant Postmaster Gen- 
eral, and that the estimates were submitted to the congressional com- 
mittees and the act finally passed with that understanding. 

Because of this long-standing practice and the basis of the esti- 
mates submitted to Congress, no objection will be made for the cur- 
rent fiscal year to the use of the appropriations “ Miscellaneous items. 
first and second class post offices,” for the necessary traveling ex- 
penses of officers and employees under the office of the First Assist- 
ant Postmaster General traveling on official business pertaining to 
i post offices of the first and second classes. 

For the fiscal year 1927, appropriations sought to be charged 
with traveling expenses may not be used for that purpose unless so 
worded as to expressly authorize traveling expenses. See decision 
of July 8, 1924, A-2920, and July 28, 1925, A--10428. 

The advance of funds to Mr. Tullis will be approved. 
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(A-10785) 


INTERIOR DEPARTMENT—LIMITATION ON THE EXPENDITURE 
OF TRUST FUNDS 


Employees engaged in the operation and supervision of oil wells under the 
provisions of the act of March 4, 1923, 42 Stat. 1448, are employees of 
the United States within the meaning of the act of September 7, 1916, 
39 Stat. 742, providing compensation for injured employees of the United 
States, and contracts entered into to cover workmen's compensation in- 
surance on such employees are without authority of law. The premiums 
on such private insurance are not a lawful charge against moneys aris- 
ing from the oil operations. 

While moneys derived from the Red River oil operations under the act of 
March 4, 1923, 42 Stat. 1448, do not constitute an appropriation of moneys 
from the Treasury, the fact that Congress has authorized the Secretary 
of the Interior as the head of an executive department of the Govern- 
ment to make expenditures from such moneys, subjects expenditures 
therefrom to the same general limitations as expenditures from ordi- 
nary appropriations. The moneys are only available for purposes as ap 
propriations in general terms. 


Comptroller General McCarl to W. F. Zens, Special Disbursing Agent, De- 
partment of the Interior, October 23, 1925: 


I have your letter of August 11, 1925, transmitting voucher for 
$333.25 stated in favor of Lawford & McKim, general agents, 
covering “Premium on workmen’s compensation policy No. WC 
237989 in the Employers’ Liability Assurance Corporation (Ltd.), 
of London, England, for the period July 1, 1924, to September 30, 
1924,” with request for decision whether payment thereof from 
moneys arising from Red River oil operations under the act of 
March 4, 1928, 42 Stat. 1448, is authorized. 

Section 5 of the act of March 4, 1923, 42 Stat. 1449, provides: 


* * * That upon the approval of this Act the Secretary of the Interior 


is authorized to take over and operate existing wells on any of such lands 
pending the final disposition of applications for leases and permits, and 
to utilize and expend in connection with such administration and opera- 
tion so much as may be necessary of moneys heretofore impounded from 
past production or hereafter produced, and upon final disposition of applica- 
tions for and the issuance of leases and permits, after deducting the ex- 
penses of administration and operation and payment to the United States 
of the royalty herein provided, to pay the balance remaining to the person 
or company entitled thereto: And, provided further, That out of the 10 
per centum of money hereafter received from royalties and rentals under 
the provisions of this Act and paid into the Treasury of the United States 
and credited to miscellaneous receipts, as provided by section 35 of the said 
Act of February 25, 1920, the Secretary of the Interior is authorized to use 
and expend such portion as may be required to pay the expense of adminis- 
tration and supervision over leases and permits and the products thereof. 


Accompanying your submission is a letter dated August 5, 1925, 
addressed to this office by H. W. MacFarren, in secretarial charge 
of Red River oil operations, United States Geological Survey, from 
which it appears that prior to the date the Secretary of the Interior 


took charge of these operations under the act of March 4, 1923, supra, 
Receiver Delano, appointed by the United States Supreme Court, 
had a contract with Lawford & McKim covering compensation in- 
surance on Red River employees as required by Oklahoma laws; 
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that the contract was canceled by Receiver Delano on June 30, 
1924; that the operations were taken over from Receiver Delano July 
1, 1924, and a contract as of that date for such insurance was signed 
by the First Assistant Secretary of the Interior, which contract was 
returned to the agents at their request; and that upon being advised 
September 24, 1924, by the United States Employees’ Compensation 
Commission that all persons performing service for the United 
States under the provisions of the act of March 4, 1923, supra, are 
employees of the United States within the meaning of the Federal 
employees’ compensation act, said private insurance was discon- 
tinued on September 30, 1924. 

In decision of this office September 25, 1924, A-5011, to the Secre- 
tary of the Interior, was involved the question of whether the 
moneys arising from the operation and supervision of these oil wells 
could legally be used in the payment of compensation to injured 
employees under the employees’ compensation act of September 7, 
1916, 39 Stat. 742, and what was said therein is applicable generally 
to the question here presented. The employees are reported as 
temporary employees, authorized by the Civil Service Commission, 
and have the general status of employees of the United States. 

Under the terms of the act of March 4, 1923, supra, the Secretary 
of the Interior is authorized to utilize and expend so much money 
as may be necessary in connection with the administration and 
operation of existing oil wells pending the final disposition of appli- 
cations for leases and permits and such portions of royalties and 
rentals received from the leases and permits as may be required 
to pay the expense of administration and supervision of leases and 
permits and the products thereof. 

The provisions quoted do not constitute an appropriation of 
moneys from the Treasury, but in view of the fact that Congress 
has authorized the Secretary of the Interior, as the head of an 
executive department of the Government, to make expenditures 
from the moneys in question, it must be considered that such ex- 
penditures are subject to the same general limitations as ordinary 
appropriations and that the moneys are only available for such 
purposes as appropriations in general terms. 

The administration of the act of September 7, 1916, supra, pro- 
viding compensation for injured employees of the United States is 
committed to the Employees’ Compensation Commission, which 
was created by said act. The funds necessary to carry out the pro- 
visions of the act are appropriated each year and are paid out under 
the direction of the Employees’ Compensation Commission. 

It is a well-settled rule that when an appropriation is made for a 
specific purpose another appropriation in general terms is not avail 
able for that purpose. At the time the operation and supervision of 
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the oil wells were taken over, July 1, 1924, by the Secretary of the 
Interior under the provision of the act of March 4, 1923, supra, there 
was a specific appropriation for the compensation of injured civilian 
employees of the United States. There being, therefore, in con- 
nection with the administration and operation of the oil wells no 
necessity for the compensation insurance contracted for, the contract 
therefore was without authority of law and the premiums in ques- 
tion are not a lawful charge against the moneys arising from the 
operation and supervision of the wells. 

Accordingly, you are advised that payment of the voucher is not 
authorized. 


(A-11494) 
PAYMENTS OF JUDGMENTS IN ADMIRALTY 


The indefinite appropriation authorized by the act of March 9, 1920, 41 Stat. 
527, for payment of judgments in adm‘ralty rendered against the United 
States is not available for the payment of judgments rendered against the 
United States in admiralty suits brought under the provisions of the act 
of March 3, 1925, 48 Stat. 1112, which contains no authority for an indefi- 
nite appropriation but provides for payment of the judgments only from 
funds appropriated therefor by Congress. Such judgments are payable 
only after an appropriation has been made upon an estimate transmitted in 
accordance with the provisions of the act of April 27, 1904, 33 Stat. 422. 


Comptroller General McCarl to the Secretary of the Treasury, October 23, 
1925: 


I have your letter of October 10, 1925, requesting decision whether 
the indefinite appropriation for payment of judgments in admiralty 
under the act of March 9, 1920, 41 Stat. 527, is available for pay- 
ment of the amount of $17,261.47 allowed by the judgment against 
the United States in the case of the Atlantic Refining Co. (S. 8S. 
Tustem) v. United States of America (S. S. Curlew), entered in the 
United States District Court for the Eastern District of Pennsyl- 
vania, September 21, 1925, or whether the amount of the judgment 
must be certified to Congress for an appropriation under the provi- 
sions of the act of April 27, 1904, 33 Stat. 422. 

The suit in this case was not brought under the act of March 9, 
1920, supra, but under the provisions of the act of March 3, 1925, 
43 Stat. 1112. The later act, in section 2, provides that the suits in- 
stituted under its provisions “ shal] be subject to and proceed in ac- 
cordance with the provisions of” the prior act of March 9, 1920, 
supra, in so far as not inconsistent with the later act and with an 
exception relative to payment of interest. This provision means 
that the court proceedings of the suit under the later law shall be 
the same as under the earlier law with the exceptions noted, but does 
not mean that the provisions for payment of the amount of the judg- 
ments resulting from suits under the later law shall be the same as 
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under the earlier law. Furthermore, the provisions for payment of 
the judgments in the two statutes are inconsistent. 

Section 8 of the act of March 9, 1920, 41 Stat. 527, provides as 
follows: 


That any final judgment rendered in any suit herein authorized, and any 
final judgment within the purview of sections 4 and 7 of this Act, and any 
arbitration award or settlement had and agreed to under the provisions of 
section 9 of this Act, shall, upon the presentation of a duly authenticated 
copy thereof, be paid by the proper accounting officers of the United States 
out of any appropriation or insurance fund or other fund especially available 
therefor; otherwise there is hereby appropriated, out of any money in the 
Treasury of the United States not otherwise appropriated, a sum sufficient 
to pay any such judgment or award or settlement. 


Section 7 of the act of March 3, 1925, 43 Stat. 1113, provides as 
follows: 

That any final judgment rendered on any libel or cross libel herein author- 
ized, and any settlement had and agreed to under the provisions of section 
6 of this Act, shall, upon presentation of a duly authenticated copy thereof, 
be paid by the proper accounting officer of the United States out of any moneys 
in the Treasury of the United States appropriated therefor by Congress. 

There is nothing in the later act to indicate that the indefinite 
appropriation authorized by the earlier act is available for payment 
of judgments resulting from suits instituted under the later act. 
On the contrary, the later act expressly provides for payment only 
from moneys “appropriated therefor.” 

Accordingly, the procedure in this case must be in accordance 
with the act of April 27, 1904, supra, which requires that estimates 
for the payment of all judgments rendered against the United States 
be transmitted to Congress as other estimates of appropriations are 
required to be transmitted. 


(A-10422) 
WAR RISK INSURANCE—PREMIUMS 


Where an enlisted man of the Navy made application for United States Gov- 
ernment converted insurance in due form within the time allowed by the 
controlling statute during service and there was deducted from his pay 
the correct amount of premiums per month pursuant to a record aliot- 
ment, insurance protection must be considered as having been granted 
during the period the premiums were withheld, notwithstanding the fact 
that the application for insurance and amount of premiums deducted were 
not immediately forwarded to the Veterans’ Bureau and the policy was 
not actually issued until subsequent to withdrawal of the allotment by the 
enlisted man. The amount deducted from the enlisted man’s pay for the 
period in question is properly payable to the Veterans’ Bureau as in 
surance premiums. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 24, 1925: 


Consideration has been given your letter of June 15, 1925, in the 
matter of Silas Mann, fireman, second class, United States Navy, 
Serial No. 3361340, Insurance File No. K-418335, requesting deci- 
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sion authorizing credit to A. P. Carson, insurance cashier, United 
States Veterans’ Bureau, of $91.52 deducted from the pay of Silas 
Mann for the period April, 1921, to May, 1923. 

The facts are that Mann applied for converted insurance on the 
20-payment life plan in the amount of $2,000 April 1, 1921, while 
stationed at the naval training station, Great Lakes, Ill. The insur- 
wnce application and allotment executed by Mann for deduction of 
premiums from his pay were not forwarded to the United States 
Veterans’ Bureau until September 17, 1923, more than two years 
later. May 26, 1928, Mann requested that his allotment of pay for 
insurance premiums be discontinued, but notice of this request appar- 
ently was not given to the Veterans’ Bureau. Acting on the delayed 
insurance application received September 17, 1923, the Veterans’ 
Bureau issued insurance policy October 11, 1923, and forwarded same 
to Mann. December 6, 1923, the Navy supply officer advised the 
Veterans’ Bureau that the account of Mann had been credited with 
$91.52, the amount of the premium checkage. This amount was re- 
funded to the enlisted man pursuant to authorization of the Navy 
Department dated November 27, 1923. 

The Navy Department has refused to raise a charge against Mann 
and collect from him the amount thus refunded for the following 
stated reason appearing in letter to you dated February 5, 1924: 

In view of the fact that on 26 May 1923 Mann requested his allotment 
for insurance premiums stopped, and that no application for insurance had 
been filed in the Veterans’ Bureau on that date and no allotment had been re- 
corded for payment in this Department, this Department must decline to 
withhold from the pay due Silas Mann the sum of $01.52 as requested by you. 

The records of this office show the following allotment in the 
transfer account of Silas Mann, dated August 2, 1921: 

For $3.52 per month for 47 months in favor of Treas. United States 
B. W. R. I. registered by J. E. Roberts at U. S. N. T. S., Great Lakes, IL 


First payment, April, 1921. Charged by other officers, $ none. Charged by 
me, $17.50; last month, Aug., 1921. 


This transfer account was certified as correct by Lieut. E. B. 
Brown (junior grade), Supply Corps, United States Navy, for L. S. 
Steeves, Supply Corps, United States Navy, and accepted on board 
U.S. S. St. Louis by Capt. William D. Leahy September 13, 1921. 
A similar notation appears on transfer account dated September 50, 
121, apparently from one pay officer to another pay officer on board 
ihe U.S. S. Sé. Louis. 

In order to grant insurance protection for any period under the 
provisions of the war-risk insurance act, it is essential that ihere be 
recorded an application in due form for the insurance and that the 
premiums are paid when due or during the grace period, pursuant to 
un authorization made by the insured. In this case there was an 
application for the insurance and an allotment of pay for the pre- 
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miums duly executed by the insured and recorded by the naval offi- 
cers at the naval training station, pursuant to which the monthly 
premiums were deducted. The absence of record in the Navy De- 
partment, Washington, D. C., at the present time showing allotment 
of pay may not be accepted as conclusive of the matter, for the rea- 
son that the records in this office clearly show beyond a reasonable 
doubt that the allotment was actually made pursuant to which the 
monthly premiums were withheld from the pay of the enlisted man. 

The question is whether this action by the insured and the officers 
of the Navy at the training station was sufficient to have obligated 
the Government to pay the amount of insurance for which applica- 
tion was made in the event of the happening of the contingency 
against which insurance was applied for, and to obligate the insured 
to pay the premiums prior to actual receipt of the application for 
insurance and premiums in the Veterans’ Bureau and issuance of 
the policy. 

The original war-risk insurance act of October 6, 1917, 40 Stat. 
409, provides for the granting of insurance to enlisted men of the 
Navy upon application to the Bureau of War Risk Insurance within 
120 days of the date of enlistment or for those in the service at the 
time of the act within 120 days of the publication of the terms and 
conditions of the contracts of insurance. Pursuant to this act and 
under arrangements with the Bureau of War Risk Insurance, it was 
the practice for the Army and Navy to have each member thereof 
execute an application for insurance, seeing to it that the applica- 
tions were made out in proper form and that they were transmitted 
to the Bureau of War Risk Insurance. ‘The regulations of the Bu- 
reau of War Risk Insurance provide that insurance (converted) 
shall take effect on the first of the month following that in which 
application is made provided that premiums therefor are paid or 
allotted from the insured’s pay. (Sec. 5011, Veterans’ Bureau Regu- 
lations, 1923.) Sections 4021 to 4123, Veterans’ Bureau Regulations, 
1923, provide for the granting of insurance even when no applica- 
tion has been received in the Bureau of War Risk Insurance and 
none can be located, if deductions of insurance premiums have been 
made in the enlisted man’s account. An application received by a 
disbursing oflicer upon which the first premium had been deducted 
would have bound the United States from a date prior to that on 
which it would have reached the Bureau of War Risk Insurance. 
Thus it will be seen that it was not a matter of acceptance on the 
part of either the Navy Department or the Bureau of War Risk 
Insurance, so much as a matter of recorded application and recorded 
payments of premiums in the manner prescribed by regulation, 
there being no question of health involved for persons in the active 
naval service. 
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In addition, in this case the Veterans’ Bureau finally issued a 
policy, without notice of any administrative irregularity, based on 
the original application, which was, in effect, an adjudication that 
the application originally made was in due form. 

The reason for the delay in sending the application for insurance 
to the Veterans’ Bureau and the action of the Navy Department 
in crediting claimant’s accounts with the amount of the premiums 
subsequent to the date the application was forwarded to the Vet- 
erans’ Bureau is not disclosed. This administrative irregularity, 
however, does not affect the status of the insurance protection from 
the date the application for the Navy insurance was recorded at 
the naval training station and the first premium deducted from the 
pay of the enlisted man. 

Accordingly, it appears that Silas Mann was given insurance pro- 
tection during the period April, 1921, to May, 1923. ‘The amount 
of $91.52, representing premiums deducted from the pay of Silas 
Mann over such period, will be transferred from the appropriations 
for the pay of the Navy for the fiscal years involved to the United 
States Government life insurance fund, and a charge for the amount 
will be certified against Silas Mann and against, the disbursing officer 
who credited the accounts of Silas Mann with the sum of $91.52 as 
refund of insurance premiums and the usual collection proceedings 
instituted. 


(A-2145) 


PURCHASE OF EVIDENCE—DISPOSITION OF PURCHASE MONEYS 
RECOVERED 


Public moneys which have been expended for the purchase of evidence to be 
used in prosecutions under the narcotic and prohibition acts, when they 
have served their purpose as evidence in court and again come into the 
possession of the Government's agents, must be deposited and covered into 
the Treasury as miscellaneous receipts. They may not be deposited to the 
appropriation from which they were originally withdrawn. 


Comptroller General McCarl to the Secretary of the Treasury, October 26, 
1925: 


There has been received your letter of October 7, 1925, requesting 
reconsideration of that portion of my decision of May 31, 1924, 3 
Comp. Gen. 911, holding that moneys expended by revinue agents 
for the purchase of evidence of violations of narcotic and prohibition 
acts and recovered upon conviction of the violators of said acts are 
moneys “received from whatever source for the use of the United 
States,” and as such are required by section 3617, Revised Statutes, 
to “be paid by the officer or agent receiving the same into the 
Treasury, at’as early a day as practicable.” 

You state that this part of the decision can be construed as hold- 
ing that the recovered purchase moneys must be deposited in the 
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Treasury as miscellaneous receipts which will eliminate their reuse 
for the purpose of buying more evidence, and you suggest that the 
language of section 3617 can be construed as permitting a disbursing 
officer to deposit recovered purchase moneys to his credit “ into the 
Treasury” under the appropriation from which the money was 
originally drawn instead of as miscellaneous receipts, and thus, 
while complying with the letter of the statute, avoid the necessity 
of asking Congress for a larger appropriation for the purpose of 
purchasing evidence. 

The question as to whether moneys collected to reimburse the 
Government for expenditures previously made should be used to 
reimburse the appropriations from which the expenditures were 
made or should be covered into the general fund of the Treasury 
has often been before the accounting officers of the Treasury and 
this office, and it has been uniformly held that in the absence of an 
express provision in the statute to the contrary, such funds should 
be covered in as miscellaneous receipts. 22 Comp. Dec. 253; id. 
315; 24 Comp. Dec. 694. 

Likewise the question as to whether the deposit to the credit of an 
appropriation would be a paying into the Treasury within the 
meaning of section 3617 was decided in the negative by the Com- 
troller of the Treasury in decision of July 2, 1909, 50 MS. Comp. 
Dec. 1, and in construing section 3617 it was said in 22 Comp. Dec 
page 381, that— 

It could hardly be made more comprehensive as to the moneys that are meant 
and these moneys are required to be paid “into the Treasury.” This does 
not mean that the moneys are to be added to a fund that has been appro- 
priated from the Treasury and may be in the Treasury or outside. It seems 
to me that it can only mean that they shall go into the general fund of the 
Treasury, which is subject to any disposition which Congress might choose 
to make of it. This has been the holding of the accounting officers for many 
years (3 Law. 43; 1 Bowler, 109; 1 Comp. Dec. 569; 3 id. 399; 7 id. 852; 14 
id., 87; 20 id., 349). If Congress intended that these moneys should be re- 


turned to the appropriation from which a similar amount had been once 
expended it could have been readily so stated, and it was not. 


You are accordingly advised that money which has been expended 
for the purchase of evidence to be used in prosecutions under the 
narcotic and prohibition acts when it has served its purpose as 
evidence in court and again comes into the possession of the Gov- 
ernment’s agents, must be deposited and covered into the Treasury 
as miscellaneous receipts. If the fund appropriated for the pur- 
chase of evidence is not sufficient, the question of a larger appro- 
priation is one for consideration by the Congress eit&er with a view 
to increasing the amount of the appropriation or authorizing the 
deposit of the recovered moneys to the credit of the appropriation 
against which the advance was charged. 








i lm le 


an 


DECISIONS OF THE COMPTROLLER GENERAL 


(A-10575) 
PRIVATE PROPERTY LOST IN THE MILITARY SERVICE 


Upon the showing that an officer of the Army who had been forced to bring his 
airplane down on the surface of a body of water, due to engine trouble, 
had elected to swim to a near-by tug to secure aid in saving the plane be- 
fore it sank rather than to swim ashore, such officer may be regarded as 
having given his attention to the saving of Government property which 
was in danger and is entitled to reimbursement for the loss of his personal 
wearing apparel abandoned at the time to enable him to make the swim. 
5 Comp. Gen. 140, modified. 


Comptroller General McCarl to Capt. Carl Halla, United States Army, 

October 26, 1925: 

I have your letter of September 22, 1925, requesting reconsidera- 
tion of decision of August 25, 1925, 5 Comp. Gen. 140, pertaining to 
the claim of Capt. Orlo H. Quinn, Air Service, United States 
Army, for $123.22 as reimbursement for the value of his private 
property alleged to have been lost in the military service as the result 
of an airplane crash April 10, 1924, and in which you were advised 
that payment of such voucher, which was submitted for decision in 
advance of payment, was not authorized. 

The decision was based on a report, not dated, of a board of officers 
in the office of the Chief of Finance, convened October 13, 1924, 
under the provisions of Finance Office Memorandum No. 7, dated 
May 21, 1924, the facts being therein stated as follows: 

That in April, 1924, Captain Quinn with an observer was ordered on a cross 
country airplane flight from France Field to Balboa and return. 

Upon the return flight on April 10, 1924, claimant was forced to land his air- 
plane in Gatun Lake, due to engine failure. Claimant stayed with the plane 
until it sank below the surface of the water whereupon he was obliged to 
abandon same together with his personal property and swim, in order to save 
his life. 

For the reasons stated in the decision, which will not be repeated 
here, it was concluded that the facts stated did not bring the claim 
within the provisions of the second set of circumstances of section 1 
of the act of March 4, 1921, 41 Stat. 1436, as was found by the board. 

It is now urged that the facts were not completely stated by the 
board, and in support of this contention the certificate of Captain 
Quinn, dated September 18, 1925, is submitted, in which he states 
the facts to be as follows: 

When, due to motor failure, I was forced to land in Gatun Lake, I stayed 
with the airplane until it had sunk very low in the water in the hope that 
some boat would come within hailing distance. Seeing a tug in the distance 
I swam approximately one-half mile to it and enlisted their aid to help me 
save the airplane. They released the scows of dirt they were towing and pro 
ceeded to the airplane and we were able to pass a line around the tail of the 
ship barely in time to save it from sinking, as only a portion of the tail sur 
faces protruded from the water at the time we arrived. The airplane was then 
towed to shore and was secured by a power-line tower, and was salvaged the 


next day by the engineering department of France Field. I could have aban 
doned the airplane and swam to shore upon first landing, since this distance 
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was probably only one-third of the distance I swam to the tug, and thereby 
saved my property. As has been stated before, my property washed off of the 
airplane as it was being towed to shore. 









































The above facts are confirmed in part by an affidavit executed 
September 11, 1925, by Maj. Follett Bradley, Air Service, United 
States Army, commanding officer of France Field during the period 
here in question. 

There appears nothing to show why these facts were not stated by 
the board in the office of the Chief of Finance. On the facts now 
appearing, it appears that claimant’s property was lost in conse- 
quence of its owner having given his attention to the saving of prop- 
erty belonging to the United States which was in danger at the same 
time and under similar circumstances. Accordingly, upon reconsid 
eration you are advised that the voucher, in the amount of $123.22, 
may be paid if otherwise correct. The additional evidence now pre- 
sented should be filed with the voucher. 


(A-10747) 
PRISONERS—DISCHARGE GRATUITY 





Prisoners discharged or paroled from the reformatory, District of Columbia, 
who have been convicted under the laws of the United States on indict- 
ment and sentenced to imprisonment for the prescribed minimum of time, 
are entitled to a discharge gratuity of $5, payable from the appropriation 
“Support of prisoners, United States courts.” 

The practice of reimbursing Federal and State penitentiaries from the appro- 
priation “Support of convicts, District of Columbia,” for gratuities paid 
District of Columbia convicts upon discharge from said penitentiaries, 
will, in view of the long-continued practice, be permitted to continue for 
the fiscal year ending June 30, 1926, but beginning July 1, 1926, payments 
from said appropriation will not be credited unless the appropriation is 
made to contain an express provision for payment of discharge gratuities. 


Decision by Comptroller General McCarl, October 26, 1925: 

There is for consideration in connection with the settlement of the 
accounts of J. R. Lusby, disbursing officer, District of Columbia, the 
question whether prisoners discharged or paroled from the District 
of Columbia Reformatory, located at Lorton, Va., are entitled upon 
such release to the usual discharge gratuity of $5 authorized to be 
paid United States convicts upon discharge or parole from United 
States penitentiaries or State prisons. 

Section 2 of the act of March 3, 1875, 18 Stat. 480, an act pro- 
viding for deductions from the terms of United States prisoners, 
provides : 

That on the discharge from any prison of any person convicted under the 
laws of the United States on indictment, he or she shall be provided by the 
warden or keeper of said prison with one plain suit of clothes and five dollars 
in money, for which charge shall be made and allowed in the accounts of said 


prison with the United States: Provided, That this section #sall not apply to 
persons sentenced for a term of imprisonment of less than six months, 
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It is to be observed that this act was passed long before the Re- 
formatory, District of Columbia, or any of the three United States 
prisons was established, and that in section 1 of the act reference is 
made to persons serving in any prison or penitentiary of any State 
or Territory of the United States. No specific reference is made 
to District of Columbia prisons presumably for the reason that all 
United States convicts sentenced in the District of Columbia were 
at that time confined in State or Territorial penitentiaries as desig- 
nated by the Attorney General, there appearing to be no peniten- 
tiaries in the District of Columbia. It is reasonable to assume, how- 
ever, that Congress by the above provision of law intended the 
gratuity therein provided to be paid upon discharge from prison 
in the case of all prisoners who were convicted under the laws of 
the United States and sentenced to serve in a penitentiary for the 
prescribed minimum of time, irrespective of where, within the limits 
of the United States the particular prison concerned might be 
located. This construction of the provision in question finds support 
in the fact that section 2 of the act in authorizing the gratuity pro- 
vides that the gratuity shall be paid upon discharge from any 
prison. If there were no further legislation on the subject, this pro- 
vision might be regarded as conclusive of the matter. But the act 
of March 3, 1891, 26 Stat. 839, provided for the erection of three 
United States prisons and contained a provision as follows: 

Sec. 6. That every prisoner when discharged from the jail and prison shall 
be furnished with transportation to the place of his residence within the 
United States at the time of his commitment under sentence of the court, 
and if the term of his imprisonment shall have been for one year or more, he 
shall also be furnished with suitable clothing, the cost not to exceed twelve 
dollars, and five dollars in money. 

The effect of this specific provision relative to Federal prisoners 
in the United States prisons was to exclude such prisoners from 
the operation of the provision in the act of 1875, supra, relative to 
prisoners in State prisons. 

The purchase of site and erection of buildings for the reforma- 
tory or prison now under consideration and the confinement of 
United States prisoners therein were provided for by the acts 
of March 3, 1909, 35 Stat. 717; August 5, 1909, 36 Stat. 122; June 
25, 1910, 36 Stat. 785; July 21, 1914, 38 Stat. 548; September 1, 
1916, 39 Stat. 711; March 3, 1917, 39 Stat. 1039; August 31, 1918, 
40 Stat. 949. Neither of said acts nor any subsequent act making 
appropriation for the maintenance and support of prisoners in said 
reformatory provides specifically for discharge gratuities, such as 
are specifically provided for United States prisoners discharged 
from other United States prisons and State prisons. But in view of 
the fact that prisoners now authorized to be confined in the re- 
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formatory are of the same class which theretofore were confined in 
other United States prisons or State prisons and given the gratuities 
on discharge, and the further fact that under the provisions of the 
act of September 1, 1916, supra, it is within the discretion of the 
Attorney General to determine whether persons convicted in the 
District of Columbia and sentenced to imprisonment in the peniten- 
tiary shall be confined in the reformatory or in a State or Federal 
prison, there would appear to be no reason for denying the dis- 
charge gratuity to United States prisoners discharged from the 
reformatory. Therefore, I am constrained to hold that the mere 
absence of any specific provision relative to such gratuities in the 
statutes providing for the confinement and support of prisoners in 
the reformatory is not sufficient evidence of a legislative intent to 
preclude the payment of such gratuities to discharged prisoners of 
the class for which the gratuities theretofore had been authorized. 
Therefore it becomes necessary to determine what appropriation, if 
any, is available for such payments. In this connection three appro- 
priations are for consideration, namely, “ Reformatory, District of 
Columbia,” “ Support of convicts, District of Columbia,” and “ Sup- 
port of United States prisoners.” The first named of these three 
appropriations is in the following terms: 




































































For maintenance, custody, clothing, care, and support of inmates; rewards 
for fugitives; provisions, subsistence, medicine and hospital instruments, fur- 
niture, and quarters for guards and other employees and inmates; purchase of 
tools and equipment; purchase and maintenance of farm implements, live- 
stock, tools, equipment; transportation; maintenance and operation of non- 
passenger-carrying motor vehicles; supplies and labor, und all other necessary 
items, * * * (Act of March 3, 1925, 43 Stat. 1241.) 


























It will be noted that there is no express provision in this appro- 
priation for the payment of the discharge gratuity upon release from 
the reformatory. It is understood, however, that said appropriation 
has been used for such payments upon the assumption that the phrase 
“and all other necessary items” covered the item of discharge 
gratuity, and in this connection reference has been made to the de- 
cision of the Comptroller of the Treasury in 12 Comp. Dec. 205. In 
said decision it was stated : 


























Upon the question of the appropriation from which such expenses are to be 
paid, said section 2 [of the act of March 3, 1875] provides “ for which charge 
shall be made and allowed in the accounts of said prison with the United 
States.” The accounts of said reform school with the United States are now 
kept with and payable from the appropriation “ Reform school, Washingtoa, 
D. C., 1906,” supra, and I think under the above act of March 3, 1875, the ex- 
penses in question must be considered as “other necessary items” in said 
appropriation. 























Without expressing any opinion as to the correctness of said de- 
cision it is to be observed that the appropriation now carried as 
“Reformatory, District of Columbia,” is not the successor to the 


appropriation “Reform School, Washington, D. C.,” which was 
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under consideration in said decision and which has been succeeded by 
the appropriation “ National Training School for Boys” (see act of 
May 27, 1908, 35 Stat. 380), now under the control of the Department 
of Justice. See act of February 27, 1925, 43 Stat. 1033. It is fur- 
ther to be noted that at the time the above decision was rendered no 
other appropriation was available to pay the discharge gratuity to 
prisoners upon release from the reform school. The gratuity author- 
ized by the act of March 3, 1891, 26 Stat. 840, was applicable only 
to the prisoners to be discharged from the Federal prisons and peni- 
tentiaries authorized to be erected by said act, and the appropriation 
“Support of United States prisoners, 1906,” 33 Stat. 1208, contained 
no specific provision for the payment of discharge gratuities. See 
also 26 Comp. Dec. 992. 

The appropriation “ Support of convicts, District of Columbia,” 
provides : 

For support, maintenance, and transportation of convicts transferred from 
the District of Columbia ; expenses of shipping remains of deceased convicts to 
their homes in the United States, and expenses of interment of unclaimed re- 
mains of deceased convicts; expenses incurred in identifying and pursuing 
escaped convicts and rewards for their recapture, to be expended under the 
direction of the Attorney General, $150,000. (Act of March 3, 1925, 48 Stat. 
1240.) 

Neither does this appropriation provide for payment of discharge 
gratuities. 26 Comp. Dec. 992. 

The appropriation “ Support of United States prisoners” ex- 
pressly provides for the payment of discharge gratuities, as follows 

For support of United States prisoners, including ne@essary clothing and 


medical aid, discharge gratuities provided by law and transportation to place 
of conviction * * * (Act of February 27, 1925, 43 Stat. 1033). 


This appropriation is used to pay discharge gratuities to United 
States prisoners entitled to receive the same upon being discharged 
from State or county prisons and, in view of the general terms in 
which it is made, apparently is intended to cover the payment of the 
gratuities on discharge as “ provided by law” in all cases except 
when specific appropriation therefor is made elsewhere as in the ap- 
propriations for the Federal penitentiaries at Atlanta, Ga., McNeil 
Island, Wash., and Leavenworth, Kans. It seems clear, therefore, 
that this appropriation is the only appropriation properly charge- 
able with discharge gratuities payable to United States prisoners dis- 
charged from the District of Columbia Reformatory. However, no 
objection will be made to the continued use up to June 30, 1926, but 
not thereafter, of the appropriation “ Reformatory, District of Co- 


lumbia ” to pay the discharge gratuities otherwise authorized by law 


to United States prisoners discharged or paroled from said reforma- 
tory. 

In this connection attention has been directed to the fact that in 
the cases of prisoners sentenced to the penitentiary by courts in the 














296 DECISIONS OF THE COMPTROLLER GENERAL 





District of Columbia and confined for the term of their sentences in 
Federal penitentiaries such prisoners upon discharge are paid the 
gratuity from the penitentiary appropriation, and the penitentiary 
is then reimbursed from the appropriation “Support of convicts, 
District of Columbia.” As hereinbefore shown, this appropriation 
does not contain any express provision for the payment of discharge 
gratuities, and as such gratuity does not contribute to the support of 
the convict during the period of his imprisonment but is provided 
and intended as a means of meeting his needs immediately after dis- 
charge, this appropriation would appear not to be available for re- 
imbursing the penitentiary. 26 Comp. Dec. 992. In view, however, 
of the long continued practice of reimbursing penitentiaries from the 
appropriation “Support of convicts, District of Columbia,” pay- 
ment from that appropriation to reimburse the penitentiaries will 
be permitted to continue for the fiscal year 1926. Beginning July 1, 
1926, however, such payments will not be credited unless express pro- 
vision is contained in the appropriation “ Support of convicts, Dis- 
trict of Columbia,” authorizing such payments. 

As to the question of prisoners paroled from the Reformatory, 
District of Columbia, the situation seems to be practically the same 
so far as the payment of discharge gratuity is concerned as it is in 
the case of discharged prisoners. The act of June 25, 1910, 36 Stat. 
819, provides, section 1: © 


That every prisoner who has been or may hereafter be convicted * * * 
and is confined * * * in any United States penitentiary or prison, for a 
definite term or ternis of over one year, * * * may be released on parole 
as hereinafter provided. 


The payment of the gratuity upon parole is expressly authorized 
by section 8 of the act. It will be noted that the title to the tract of 
land upon which the reformatory was to be erected was authorized 
to be taken in the name of the United States by the act of August 
5, 1909, 36 Stat. 122, and this would tend to show that said reforma- 


tory is a United States prison within the meaning of the act of 1910, 
supra. 


(A-11318) 


WITNESSES—INTERNAL REVENUE HEARINGS 


Witnesses not in the Government service and living outside the district of a 
collector of internal revenue may be engaged under contract to give testi- 
mony when their personal presence at a hearing is necessary and the cost 
of their hire, including reimbursement for transportation and subsistence’ 
charges, does not exceed the expense which would be necessary if the col- 
lector were to go to the district in which the witness resides to conduct the 
hearing by compulsory summons. 


Comptroller General McCarl to the Secretary of the Treasury, October 27, 
1925: 
There has been received your letter of September 23, 1925, request- 
ing decision of a question presented as follows: 











DECISIONS OF THE COMPTROLLER GENERAL 297 


A ruling is requested on the question whether a witness not in Government 
service and living outside the jurisdiction of a collector of internal revenue 
can be aliowed compensation, in addition to subsistence charges and traveling 
expenses, for appearing as a witness for the Government at an assessment hear- 
ing before the collector of internal revenue. 

The facts in the case are as follows: Evidence was procured by Special 
Agent James W. Brown that a carload of alcohol from the Kentucky Dis- 
tilleries & Warehouse Company plant at Peoria, Illinois, was diverted to bever- 
uge purposes at DesMoines, Iowa. An assessment of the following items has 
been proposed against two corporations and eleven individuals: 


Tax on 7,315 proof gallons of distilled spirits at the rate of $6.40 

per proof gallon in conformity with section 600 (a) of the revenue 

act of 1918 and section 600 of the revenue act of 1921 $46, 816. 
Tax under section 3244 R. S., as wholesale liquor dealer for the four 

months’ period ending June 30, 1923, $33.33, doubled under section 

35, Title II, of the national prohibition act 66. 
Tax under section 1001, Title X, R. A., of 1921, as wholesale liquor 

dealer in the State of Illinois, for the four months’ period ending 

June 30, 1923, $333.38, doubled under section 35, Title II, of the 

national prohibition act 


47, 549. ¢ 


A hearing is to be had before the collector for Iowa. Mr. Brown has since 
resigned from the service and gone into business for himself in St. Louis, 
Missouri. He has been advised that the hearing is to be had before the col- 
lector in Iowa, and that he will be allowed subsistence not to exceed $5.00 per 
day and reasonable and necessary traveling expenses. He has replied that he 
can not come on this basis and suggests that he will come if allowed an addi- 
tional $25.00 per day, which he states is the arrangement he has with the De- 
partment of Justice in connection with the criminal case. * * * 

If such arrangements can not be made, apparently the only alternative is 
for the collector for Iowa, under section 3173 Revised Statutes, to arrange for 
it session of the hearing at St. Louis. This, of course, will involve the neces- 
sity of the collector for Iowa, his reporter, and the Government attorney, as 
well as the attorneys for the thirteen parties against whom the assessment is 
proposed, proceeding to St. Louis, which would be more expensive to the Gov- 
ernment than to allow Mr. Brown $25.00 a day while in attendance at the 
hearing in Des Moines, Iowa. 


It is assumed that the special assessments are to be made under the 
provisions of law: 
Section 3244, Revised Statutes: 


Special taxes are imposed as follows: 
* * * * * + 


Wholesale liquor dealers shall pay one hundred dollars. * * * 
Section 600, Revenue act of 1921, 42 Stat. 285: 


That subdivision (a) of section 600 of the Revenue Act of 1918 is amended 
by striking out the period at the end thereof and inserting a colon and the 
following: “ Provided, Tlat on all distilled spirits on which tax is paid at the 
nonbeverage rate of $2.20 per proof gallon and which are diverted to beverage 
purposes or for use in the manufacture or production of any article used or 
intended for use as a beverage, there shall be levied and collected an additional 
tax of $4.20 on each proof gallon, * * *.” 


Section 1001, Revenue act of 1921, 42 Stat. 295-6: 


(12) Every person carrying on the business of a brewer, distiller, wholesale 
liquor dealer, retail liquor dealer, * * * in any State, Territory, or Dis- 
trict of the United States contrary to the laws of such State, Territory, or 
District, * * * shall pay, in addition to all other taxes, special or other- 
wise, imposed by existing law or by this Act, $1,000. 
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Section 35, National Prohibition Act, 41 Stat. 317: 


* * * upon evidence of such illegal manufacture or sale a tax shall be as- 


sessed against, and collected from, the person responsible for such illegal manu- 
facture or sale in double the amount now provided by law, with an additional 
penalty of $500 on retail dealers and $1,000 on manufacturers. * * *. 


Section 3173, Revised Statutes, as amended by the act of Febru- 
ary 24, 1919, 40 Stat. 1146, under which the hearing is to be held, 
provides : 

* * * it shall be lawful for the collector to summon such person, * * * 
or any other person he may deem proper, to appear before him and produce 
such books at a time and place named in the summons, and to give testimony 
or answer interrogatories, under oath, respecting any objects or income liable 
to tax or the returns thereof. The collector may summon any person residing 
or found within the State or Territory in which his district lies; and when 
the person intended to be summoned does not reside and can not be found 
within such State or Territory, he may enter any collection district where such 
person mdéy be found and there make the examination herein author- 
a 

This section provides for two methods by which the collector may 
compel the attendance of necessary witnesses at such hearings; i. e., 
he may summon any person found in his collection district, or, if the 
person is not in his district, the collector may go to the district in 
which the person is located and there issue his summons. The evi- 
dent purpose of these provisions is to extend, rather than to restrict, 
the authority of the Government in the matter of obtaining necessary 
evidence or testimony. The provisions may be accepted as prescrib- 
ing the procedure to be followed ordinarily; but if conditions arise 
and are made of record showing such ordinary procedure can not be 
followed and that the testimony of the particular witness is essential 
to the interests of the Government and that his deposition taken be- 
fore an authorized officer within the district where the witness is 
found would not answer the Government’s purposes, the need of the 
Government would then appear such as to justify resorting to other 
means of obtaining the presence of the witness at the hearing. 
Under such circumstances an arrangement for paying the necessary 
witness for his time in addition to reimbursing the cost of his trans- 
portation and subsistence expenses would be authorized only upon a 
showing that the actual attendance of said witness at the hearing 
was necessary for the Government’s purposes and that the expenses 
incident thereto are less than the expense which would have been 
necessary if the collector had gone to the district in which the wit- 
ness resides to conduct the hearing. 

Your submission is answered accordingly. 
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REPAIRS TO PRIVATE PROPERTY LEASED TO THE POST OFFICE 
DEPARTMENT 


The cost of replacing a door to a garage occupied by the Postal Service under 
nu lease agreement, where the door had been damaged by a_ post-office 
truck without negligence on the part of the driver, is not payable from 
public funds when a provision in the lease required the lessor to make 
all repairs without exception. 

Comptroller General McCarl to the Postmaster General, October 27, 1925: 

There has been received your letter of October 3, 1925, requesting 
decision whether you are authorized to pay from the appropriation 
for vehicle service the cost of replacing a door to the post-office 
garage in Youngstown, Ohio, occupied by the Postal Service under 
a lease. 

The inspector’s report of an investigation of the circumstances 
surrounding the occurrence discloses the following facts: That the 
truck causing the damage had been filling up with gasoline at a 
pump about 14 feet inside the door, upon completion of which the 
chauffeur, John A. Staron, cranked the machine and the truck 
started backwards going through and demolishing the door before 
it could be stopped. The door was just being closed at the time by 
another clerk who was forced through the door and slightly injured. 
The chauffeur states that the gears were placed in neutral when he 
stopped the truck before filling with gasoline and that he had set 
the emergency brake. The inspectors who investigated the matter 
found no evidence of negligence on the part of the chauffeur. 

The lease under which the garage is rented, dated June 8, 1920, 
provides that the lessors— 

* * * will at all times keep said premises, including the equipment and 
fixtures (including heating and lighting fixtures), in good repair and condi- 
tion, to the satisfaction of the party of the second part, and in default thereof 
the said premises shall be deemed unfit for use as a garage and no rent shall 


be due or payable hereunder until the same shall be put in a satisfactory 
condition for such use * * * 


The lessor having agreed to make all repairs without exception 
there is no duty on the part of the United States to repair or re- 
place the damaged door. See decision of February 9, 1925, A-6779. 
Such being the case it is not necessary to pass at this time upon the 
reasonableness of the estimate submitted for replacing. 

This case is distinguishable from that involved in the decision of 
August 26, 1925, referred to by you, involving damages to a door 
of a building leased by the Wilkinsburg branch of the Pittsburgh 
Post Office. In that case the lease specifically excepted the lessor 
from responsibility for repairs resulting from the act or negligence 
of the Government’s agents or employees, and the damage was shown 
to have resulted from an “ act ” of a Government employee, although 
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no negligence was apparent. No such provision appears in the 
lease of the garage at Youngstown. 

Answering ‘your question specifically, the duty of making the 
necessary repairs is upon the lessors or their successors in interest, 
and you are not authorized to reimburse them therefor from any 
funds under your control. 


(A-11406) 


LEASES, TERMINATION—-ADVANCE PAYMENTS 


Where it is shown to be in the interests of the United States, the payment of 
the equivalent of three months’ rent in advance for the purpose of termi- 
nating a lease, not containing a cancellation agreement, may be authorized, 
as such payment is not in contravention of section 3648, Revised Statutes, 
prohibiting advance payments. 


Comptroller General McCarl to the Secretary of the Treasury, October 28, 

1925: 

I have your letter of September 29, 1925, requesting decision as 
to the legality of paying rent in advance for a period of three 
months (October 1 to December 31, 1925) on premises located at 
913 Union Street, Brooklyn, N. Y., occupied by the Public Health 
Service under a lease, without cancellation clause, for the term 
July 1, 1925, to June 30, 1926, at an annual rental of $1,800, in order 
to secure release from the lessor of the payment of rent for the 
remainder of the full term, thus effecting a possible saving to the 
United States of $900. 

The question presented will be considered and answered with the 
assumption that there is an existing legal contract of lease, that the 
option to hold over for the fiscal year 1926 was properly exercised 
as provided in the original formal lease, and that said lease contains 
no cancellation agreement. 

The payment of rent in advance is prohibited by provisions of 
section 3648, Revised Statutes, that 

No advance of public money shall be made in any case whatever. And in 
all cases of contracts for the performance of any service, or the delivery of 
articles of any description, for the use of the United States, payment shall 
not exceed the value of the service rendered or of the articles delivered pre- 


viously to such payment. * * * (See 238 Comp. 


127.) 


Dee. 653; 2 Comp. Gen. 


There is not presented here, however, a question essentially of the 
payment of rent in advance. It is rather a question of the validity 
of a proposed agreement to terminate the lease in the interest of the 
United States involving a payment of .the amount of $450 to the 
lessor to secure such termination and thereby obtain a release from 
any obligation for rent for the period from January 1 to June 30, 
1926, amounting to $900. In this plan of termination there is no 
conflict with any existing statute. See 25 Comp. Dee. 398, 
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No objection therefore appears to the payment of the amount of 
$450 to effect the proposed termination agreement with the under- 
standing that the assumptions set forth in paragraph 2 hereof are 
correct and that it has been administratively determined that the 
proposed termination would be more advantageous to the Govern- 
ment than to retain the premises with a possibility of subletting. 


° ( A-L0803 ) 
MEDICAL TREATMENT, PROSTHETIC APPLIANCES—-EMPLOYEES’ 
COMPENSATION COMMISSION BENEFICIARIES 

The authority in the employees’ compensation act to furnish reasonable medi- 
eal, surgical, and hospital services and supplies is confined to services and 
supplies ordinarily furnished by physicians or hospitals, such as medi- 
cines and surgical dressings, and does not include artificial eyes, arms, or 
other prosthetic appliances. The cost of such appliances and expenses 
entailed in their procurement are not payable from public funds. 

Decision by Comptroller General McCarl, October 29, 1925: 

There is for consideration the request of A. H. Gardes, chief of 
accounts and disbursing officer, United States Employees’ Compensa- 
tion Commission, for review of settlement C-25516—Ms. disallowing 
in his accounts for the period October 1.to December 31, 1924, credit 
for amounts in excess of $5 per day paid Otto R. Grosse and Smith 
De France as reimbursement for subsistence expenses, there being 
nothing to indicate in the accounts but that the parties were em- 
ployees of the commission. 

In support of the request for review it is reported that the two 
parties reimbursed for subsistence expenses were not employees but 
beneficiaries of the commission, and it is stated that the traveling 
expenses were paid under the provisions of section 9 of the act of 
September 7, 1916, 89 Stat. 742. 

The vouchers submitted by the two beneficiaries disclose that one 
traveled from the Walter Reed Hospital, Washington, D. C., to New 
York City and return for the purpose of procuring an artificial eye, 
the subsistence items in question being incurred in New York while 
awaiting the fitting or adjusting of the eye which was made to 
order. The second beneficiary traveled from Dover, N. J., to New 
York City to have an artificial limb fitted, and the subsistence items 
were incurred while awaiting the fitting of the limb. The fact 
that the sole purpose of the trips in these two cases was to obtain 
the prosthetic appliances raises the question of the authority of the 
Employees’ Compensation Commission to furnish such appliances. 

Section 9 of the employees’ compensation act of September 7, 
1916, 39 Stat. 742, 743, provides, in addition to the disability com- 
pensation otherwise provided under said act, that— 


* * * the United States shall furnish to such employee reasonable medi- 
eal, surgical, and hospital services and supplies * * *%, 
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Such services and supplies are required to be furnished by “ United 
States medical officers and hospitals,” or when this is not practicable, 
by “private physicians and hospitals designated or approved by the 
commission.” 

Said section also provides: 

* * * Tf necessary for the securing of proper medical, surgical, and 
hospital treatment, the employee, in the discretion of the commission, may be 
furnished transportation at the expense of the employees’ compensation fund. 

Since the law provides that the supplies authorized to be fur- 
nished are to be furnished by “United States medical officers ang 
hospitals” or “private physicians and hospitals designated or ap- 
proved by the commission,” it must be held that the term “supplies” 
as used in the statute includes only those ordinarily furnished by 
physicians or hospitals, such as medicines and surgical dressings. 
Artificial eyes and limbs, or other prosthetic appliances, are not 
crdinarily furnished by physicians or hospitals but are procured 
from those who make a specialty of the manufacture and fitting of 
such appliances. It will thus be seen that there is no authority in 
the employees’ compensation act for furnishing prosthetic appliances, 
such as artificial eyes and limbs, to disabled Government employees. 
Neither can the fitting of such appliances be regarded as “ proper 
medical, surgical, and hospital treatment ” within the meaning of 
the provisions hereinbefore quoted. Therefore the expenses inci- 
dent to the two trips in question, including the cost of the appliances, 
were improperly paid from public funds. 

Upon review, in lieu of the disallowances of $0.40 and $38.50, re- 
spectively, in the original settlement, credit will be disallowed in 
the disbursing officer’s accounts for the entire amount of $27.61 paid 
to Smith De France and $20.44 paid to Otto R. Grosse on the two 
vouchers involved. 


(A-10779) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
VETERANS’ BUREAU 


The word “elsewhere” appearing in the appropriation act providing for per- 
sonal services under the Veterans’ Bureau “in the District of Columbia 
and elsewhere in accordance with the classification act of 1923,” act of 
March 3, 1925, 48 Stat. 1210, does not have the effect of extending the 
terms of the classification act in all its phases to employees of the Vet- 
erans’ Bureau outside the District of Columbia, but only to the field serv- 
ice as authorized by the act of December 6, 1924, 43 Stat. 704, as extended 
by the act of January 22, 1925, 48 Stat. 764. 

There appears to be no legal objection to the fixing of per diem rates of pay 
for consultants, field experts, ete., in the ficld service of the Veterans’ 
Bureau under the terms of the act of December 6, 1924, as extended by 
the act of January 22, 1925. 

The Director of the Veterans’ Bureau has authority to fix per diem rates of 
pay for expert witnesses appearing for the Government by regulation or 
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specific authorization, without regard to the rates fixed by the classifica- 
tion act, provided in each case there is no person already in the employ 
of the bureau who is qualified and available to render the service. 

The Director of the Veterans’ Bureau has authority, if necessary, to employ 
personal services on a part-time basis. The compensation should be fixed 
at a rate having the same relation to the rate fixed for full time in a 
similar position which the time given the bureau service bears to the time 
served by a full-time employee. A part-time employee who does not work 
for the entire period for which he contracted should be paid propor- 
tionately. 

There is no statutory requirement that persons appointed to the field service 
positions under the Veterans’ Bureau shall be appointed to the minimum 
salary rate of the grade to which the positions have been allocated, and 
there is no requirement that the “average" be maintained in the field 
service. 

An employee transferred from a field service position to a position in the cen- 
tral office of the Veterans’ Bureau must be transferred at the minimum 
salary rate of the grade to which transferred. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 30, 1925: 

Consideration has been given your letter of August 6, 1925, re- 
questing decision whether, in view of certain provisions in the acts 
of January 22, 1925, 43 Stat. 764, and March 3, 1925, id. 1210, the 
Veterans’ Bureau in fixing salaries of its field service employees is 
restricted to the salary schedules fixed by the classification act of 
1923, 42 Stat. 1488. 

Tl . nevepaine > the t f J ~~ OO 1925 »ferred ic ac 

1e provision in the act of January 22, 1925, referred to is as 
follows: 

Those civilian positions in the field services under the several executive de- 
partments and independent establishments, the compensation of which was 
fixed or limited by law but adjusted for the fiscal year 1925 under the author- 
ity and appropriations contained in the Act entitled “An Act making additional 
appropriations for the fiscal year ending June 30, 1925, to enable the heads of 
the several executive departments and independent establishments to adjust 
the rates of compensation of civilian employees in certain of the field services,” 
approved December 6, 1924, may be paid under the applicable appropriations 


for the fiscal year 1926 at rates not in excess of those permitted for them under 
the provisions of such Act of December 6, 1924. 


The act of December 6, 1924, 43 Stat. 704, referred to in the pro- 
vision quoted, authorized the adjustment by the heads of depart- 
ments and establishments, including the Veterans’ Bureau, of the 
compensation of civilian employees in certain field services to corre- 
spond so far as may be practicable to the rates established by the 
classification act of 1923 for positions in the departmental services in 
the District of Columbia. ‘The authority conferred by the act was 
limited to the fiscal year 1925. 4 Comp. Gen. 582. The provision in 
the act of January 22, 1925, supra, was intended to extend the au- 
thority to cover the fiscal year 1926. 

The act of March 3, 1925, makes appropriation for salaries and 
administrative expenses of the Veterans’ Bureau for the fiscal year 
1926, “ including salaries of personnel in the District of Columbia 
and elsewhere in accordance with the classification act of 1923.” 
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The inclusion of the word “elsewhere” in the above-quoted 
clause may have been for the reason that the appropriations for 
personal services in the District of Columbia and in the field service 
under the United States Veterans’ Bureau are provided in one 
lump sum instead of the general form of appropriations for per- 
sonal services for other establishments or departments of the Gov- 
ernment. The classification act of 1923 is general legislation, and 
the rates of compensation therein fixed are specifically limited to 
positions in the District of Columbia, Likewise, the provision in 
the act of December 6, 1924, supra, as extended by the act of January 
22, 1925, is, in a measure, general legislation applicable to certain 
field services, including that of the United States Veterans’ Bureau. 
The clause appearing in the appropriation act is neither general legis- 
lation nor specific legislation extending, modifying, or repealing the 
general terms of the classification act; and the use of the word 
“elsewhere” therein may not be considered sufficient to show an 
intent to extend the terms of the classification act in all its phases 
to the employees of the United States Veterans’ Bureau outside 
the District of Columbia. Rather does the appropriation clause cal] 
attention to the terms of the classification act where that act is 
generally applicable, to wit, the District of Columbia, and to apply 
the terms of the act of December 6, 1924, as extended by the act 
of January 22, 1925, where its terms make it applicable, to wit, the 
field service. The general question is answered accordingly. 

The specific questions submitted are as follows: 

1. The authority of the director to place consultants, field experts, ete., on 
the pay roll at a per diem rate. 

2. The authority of the director to pay a per diem rate when hiring expert 
witnesses to testify in cases in which the United States is a party at interest. 

3. The authority of the director to hire part-time employees in the field. 

4. If the above is answered in the affirmative, on what basis should part-time 
employees be paid, and in the case of an employee who contracts to work for so 
many hours per day, if the employee does not work for the entire period of the 
day for which he contracted to give his services, on what basis will partial 
payment be made? 

5. If classification does extend to the field, must all employees be appointed 
at the minimum salary, and must an average obtain? 

6. Does the extension of classification to the field service serve to abrogate 
the Comptroller General's decision of May 27, 1925, requiring employees trans 
ferred from the field to central office to be transferred at the minimum salary 
for their grade? 
and are answered in the order in which stated, as follows: 

1. There appears no legal objection to fixing per diem rates of pay 
for consultants, field experts, etc., in the field service of the United 
States Veterans’ Bureau. With respect to the fixing of rates of com- 
pensation for field positions under the acts of December 6, 1924, and 
January 22, 1925, see 4 Comp. Gen, 625, 755; id. 1077, and 5 Comp. 
Gen. 73. You will note that the maximum per diem rate of com- 
pensation authorized is $20.8314. 
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2. It is understood that an expert witness is hired to testify in 
individual cases or in a class of cases. Such hiring would not appear 
to be a “specific civilian office or employment ” within the meaning 
of the classification act, which defines “ position” as a “specific 
civilian office or employment.” The hiring of an expert witness to 
testify in a specific case would not create a position or fill a position 
already existing. Therefore, there being no position to be allocated, 
the classification act does not apply to such hiring. You are advised, 
therefore, that the director has authority in the exercise of his 
administrative discretion to fix per diem rates for expert witnesses 
by regulation or specific authorization, provided, in each case, there 
is no person already in the employ of the bureau who is qualified and 
available to render the service. See 4 Comp. Gen. 1017. 

3. In cases where it is found necessary services may be obtained 
under special contracts or letters of appointment for limited or spe- 
cial service, the rate of compensation to be based upon the time 
engaged in service for the bureau and proportionately less than the 
authorized rate for full time for the same class of service. See 3 
Comp. Gen. 854. 

4. The basis on which part-time employees should be paid is the 
compensation for full-time employees in a position with similar 
duties and responsibilities; that is, the part-time position should be 
allocated to the proper class and grade as determined by the duties 
and responsibilities of the position. The compensation should be 
fixed at a rate having the same relation to the rate fixed by the clas- 
sification act for full-time in a similar position which the time given 
to the bureau service bears to the time served by a full-time em- 
ployee. A part-time employee who does not work for the entire 
period for which he contracted should also be paid proportionately. 

5. As the general terms of the classification act have not been 
extended to the field service, this question is answered in the nega- 
tive. Attention is also invited to section 2 of the act of March 3, 
1925, 43 Stat. 1212, in which act the appropriations for the Veterans’ 
Bureau for the fiscal year 1926 appear, which provides that the 
average provision shall apply only to payments for personal services 
in the District of Columbia. 

6. The decision of May 27, 1925, 4 Comp. Gen. 1003, is in full 
force and effect. Therefore it must be held that an employee trans- 
ferred from the field to the central office of the Veterans’ Bureau 
must be transferred at the minimum salary of the grade to which 
transferred. 
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IMMIGRATION VISAS—REFUND OF FEES 


Fees paid a United States consular officer for visaing affidavits prior to July 1, 
1924, in the case of minor children and wife of a Chinese merchant, when 
insufficient time remained to make use thereof before July 1, 1924, effective 
date of the act of May 26, 1924, 48 Stat. 153, restricting immigration, may 
be refunded. Fees paid for executing identification affidavits may not be 
refunded, even though such affidavits may not serve the purpose for which 
they were intended. 


Comptroller General McCarl to the Secretary of State, October 30, 1925: 

There has been received your letter of July 10, 1925, requesting 
decision of a question presented as follows: 

The department encloses for consideration and appropriate action copies of 
correspondence, together with three affidavits, in regard to the application of 
Mr. ©. C. Wong, of Hongkong, for the refund of fees paid to the American 
Consulate General at Hongkong for administering the oaths to Ly Kim and 
Ly Foo and for visaing each of the documents. 

It may be said in this connection that prior to July 1, 1924, it was the prac- 
tice of the immigration authorities at the ports of entry to accept such affi- 
davits as evidence of the afliant’s right to enter this country, but it was not 
necessary that such documents be visaed by American consular officers. The 
statement of the consul in charge at Hongkong that the documents required 
visas under the regulations is erroneous. Of course it is the department's 
opinion that the fees paid for administering the oaths to Ly Kim and Ly Foo 
should not be refunded, because the documents, So executed and without visas, 
might have been used in effecting entry into the United States had it not been 
for certain provisions of the immigration act of 1924 as interpreted by the 
Department of Labor at the time that entry was refused. 

The fees in question were paid to the consular officer for taking 
acknowledgment of affidavits in the cases of Ly Foo and Ly Kim at 
$2 each and for visaing those affidavits and an aflidavit by Jew Te 
Due at $10 for each visa. The first two aflidavits were dated June 5, 
1924, and visaed the same date, and were for the purpose of identify- 
ing the affiants as minor children of Chinese merchants doing busi- 
ness in the United States. The aflidavit of Jew Te Due was executed 
January 9, 1923, before a notary public at San Francisco, and was 
to the effect that the affiant was a Chinese merchant domiciled in the 
United States and was going to China for the purpose of getting 
married and expected to bring his wife back with him; this affidavit 
was visaed June 30, 1924. 

Under the law in force prior to July 1, 1924, minor children and 
wives of Chinese merchants already domiciled in the United States, 
and the merchants themselves when returning to the United States 
after a temporary absence only, were entitled to admission to the 
United States without a visa or a certificate under section 6 of the 
act of July 5, 1884, 23 Stat. 115. United States v. Mrs. Gue Lim. 
176 U.S. 459. It was necessary, of course, that such persons produce 
some evidence of their right to exemption from the statutory require- 
ments, and, according to your statement, it was customary for the 
immigration authorities to accept affidavits such as were executed 
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in this case as evidence of the status of the affiants and their right 
to admission to this country, but such affidavits were not required to 
be visaed. 

Section 13 (c) of the act of May 26, 1924, effective on and after 
Jtly 1, 1924, provides: 

No alien ineligible to citizenship shall be admitted to the United States 
unless such alien (1) is admissible as a non-quota immigrant under the pro- 
visions of subdivision (b), (d), or (e) of section 4, or (2) is the wife, or the 
unmarried child under 18 years of age, of an immigrant admissible under 


such subdivision (d), and is accompanying or following to join him, or (3) 
is not an immigrant as defined in section 3. 


Persons of the Chinese race are not eligible to citizenship under 
section 2169, Revised Statutes, and if not born in this country have 
never been recognized as citizens. Fong Yue Ting v. United States, 
149 U.S. 716. The minor sons and the wife of Chinese merchants, 
who are not citizens of the United States, are not “ non-quota ” immi- 
grants under section 4 of the act of May 26, 1924. It is assumed 
therefore that the minor sons and wife of Chinese merchants were 
not admissible to the United States after July 1, 1924, upon a show- 
ing of their relationship to Chinese already domiciled in this country 
and that because of this no use was made of the visaed affidavits 
here involved. ‘ 

Irrespective of the rights of the persons to admission to this coun- 
try after July 1, 1924, it is apparent from your statements that the 
visaing of the aflidavits was not required or authorized. However, 
even had the visas been required on such affidavits, there remained 
insufficient time within which to make use of such visaed affidavits 
before the restrictions of the new act became effective July 1, 1924. 
Such visas were, therefore, improperly issued and the refund of the 
fees is authorized. 4 Comp. Gen. 518. 

The fees charged by the consul for the aflidavits of the two minors 
were for services requested by the affiants and rendered by the con- 
sul. The law authorized the consul to render such services upon 
request therefor and the fees charged were at the legal rate pre- 
scribed therefor. Accordingly, refund of the fees charged for the 
affidavits is not authorized. 

The $30 in fees paid for visaing the affidavits in question may be 
refunded by the consular officer direct to the persons from whom 
collected. 
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(A-—10801) 


INSURANCE—INDIAN PROPERTY 


Indian funds under the control of the Government may not be used to pay 
premiums on fire, murine, or tornado insurance carried on any Indian 
property unless and until express statutory authority for such expenditure 
has been provided. Payments of insurance premiums under existing 
policies appearing in the accounts of disbursing officers up to and including 
the current quarter ending December 31, 1925, will not be questioned if 
otherwise correct, but no payments may be allowed in the accounts ren 
dered thereafter in the absence of express statutory authority. 


Comptroller General McCarl to the Secretary of the Interior, October 31, 

1925: 

I have your letter of August 7, 1925, in which you state that the 
insurance policies (covering a period of three years) will expire 
shortly on the two dormitories and their contents at the Murray 
State School of Agriculture, Oklahoma, belonging to the Chickasaw 
Tribe of Indians; and that you propose to renew the insurance at 
the expiration of the present term, pay the premium thereon from 
tribal funds of the Chickasaw Nation, and also to renew insurance 
on other buildings and property purchased from funds of the Five 
Civilized Tribes if there is no legal objection thereto. You request 
to be advised whether you are authorized to make expenditures from 
the tribal funds to pay premiums on such insurance renewals. 

It is an established policy of the Government not to carry fire, 
marine, or tornado insurance on its property. The discretion vested 
in the Secretary of the Interior to expend Indian moneys for the 
benefit of Indians who are wards of the Government is a legal 
discretion limited generally as the expenditure of Government 
funds are limited. As a general proposition, and in the absence of 
express statutory authority otherwise providing, the policy of the 
Government with respect to the insurance of its own property must 
control with respect to the insurance of Indian property under the 
control of the Government, and that no fire, marine, or tornado in- 
surance should be carried on property belonging to individual In- 
dians or Indian tribes the premiums on which are proposed to be 
charged to Indian funds under the control of the Government. 

In addition to this general policy there are for consideration the 
specific restrictive statutes applicable to use of tribal funds. The 
act of May 18, 1916, 39 Stat. 159, provides: 

* * * That thereafter no money shall be expended from Indian tribal 
funds without specific appropriation by Congress.except as follows: Equaliza- 
tion of allotments, education of Indian children in accordance with existing 
law, per capita and other payments, all of which are hereby continued in full 


force and effect: Provided further, That this shall not change existing law 
with reference to the Five Civilized Tribes. 
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The act of May 24, 1922, 42 Stat. 575, provides as follows: 
* * * That hereafter no money shall be expended from tribal funds 
belonging to the Five Civilized Tribes without specific appropriation by Con- 
gem: * * * 

Insurance is not one of the express purposes enumerated in the 
act of March 18, 1916, supra, for which Indian tribal funds may be 
expended without specific appropriation, nor could insurance pre- 
miums be reasonably implied as coming within any of such express 
purposes, particularly in view of the settled policy of the Govern- 
ment which negatives carrying insurance on its own property. 
There exists no appropriation or other statutory provision expressly 
authorizing the use of the funds of the Chickasaw nation or funds 
of the other Five Civilized Tribes for payment of insurance pre- 
miums. 

Accordingly, it must be held that in no case may Indian moneys 
under the control of the Government be used to pay premiums on 
fire, marine, or tornado insurance carried on any Indian property 
unless and until express statutory authority for such expenditure is 
provided. 

The question submitted is answered in the negative. There will 
not be questioned payments of insurance premiums under existing 
policies appearing in the accounts of disbursing officers up to and 
including the current quarter ending December 31, 1925, if otherwise 
correct, but no payments of insurance premiums may be allowed in 
accounts rendered thereafter. 


(A-10942) 


PAY AND ALLOWANCES ON 31ST DAY OF MONTH—OFFICERS’ 
RESERVE CORPS 


Where a member of the Officers’ Reserve Corps was ordered to and _ per- 
formed active duty in training from July 17 to 31, 1924, both dates in- 
clusive, or for 15 days, he is entitled, under the provisions of the act of 
September 14, 1922, 42 Stat. 841, and section 3 of the act of March 4, 1923, 
42 Stat. 1508, to pay and allowances for the 31st day of the calendar 
month, regardless of the fact that by a subsequent order he was ordered 
to active duty as an instructor at a civilian military training camp from 
August 1 to 36, 1924, the first order being separate and distinct and in no 
way connected with or affected by the requirements of active duty under 
the subsequent order. 


Decision by Comptroller General McCarl, October 31, 1925: 

E. F. Ely, captain, Finance Department, United States Army, has 
requested a review of settlement No. M-14653-W, dated August 31, 
1925, by which was disallowed in his disbursing accounts the sum of 
$2 representing rental allowance paid to First Lieut. William Munro 
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Boyer, Infantry, Officers’ Reserve Corps, for July 31, 1924, the offi- 
cer having been regarded as on active duty for a continuous period 
of more than one month. 

The acts pertinent to a consideration of this case are as follows: 

Section 3, act of September 14, 1922, 42 Stat. 841, amending the 
act of June 30, 1922, 42 id. 749— 

* * * That members of the National Guard and Officers’ Reserve Corps 
who have or shall become entitled for a continuous period of less than one 
month to Federal pay at the rates fixed for the Regular Army, whether by 
virtue of a call by the President, of attendance at school or maneuver, or of 
any otber cause, and whose accounts have not yet been settled, shall receive 


such pay for each day of such period; and the thirty-first day of a calendar 
month shall not be excluded from the computation. 


Section 3, act of March 4, 1923, 42 Stat. 1508— 








That hereafter the paymerts authorized by section 3, Act of September 14, 
1922 (Public Numbered 299, Sixty-seventh Congress), may include the entire 
amount lawfully accruing to such officers as pay, aliowances, and mileage on 
account of such service, and, including pay and mileage for their return home, 
may be paid to the officers during said period and prior to their departure from 
the camp or other place at which such service is performed. 

Act of June 7, 1924, 43 Stat. 506 (appropriation for the military 
and nonmilitary activities of the War Department for the fiscal year 
ending June 30, 1925)— 

Officers’ Reserve Corps: For pay and allowances of members of the Officers’ 
Reserve Corps on active duty for not exceeding fifteen days’ training, $2,000,000 ; 
for pay and allowances of members of the Officers’ Reserve Corps on active 
duty for more than fifteen days in accordance with law, $400,466; for mileage, 
reimbursement of actual traveling expenses, or per diem allowances in lieu 
thereof as authorized by law, $397,666: Provided, That the mileage allowance 
to members of tha Officers’ Reserve Corps when called into active service for 
training for fifteen days or less shall not exceed 4 cents per mile; * * * 


»* 7 * + + * o 

No portion of this appropriation shall be expended for the pay of a reserve 
officer on active duty for a longer period than fifteen days, except such as 
* * * may be detailed for duty as instructors at civilian military training 
camps, °* ° *, 

Paragraph 1, Special Orders, 158, headquarters Seventh Corps 
Area, Omaha, Nebr., July 5, 1924, ordered First Lieut. William 
Munro Boyer, Infantry, Officers’ Reserve Corps, Omaha, Nebr., with 
his consent, to active duty for training at the training camp, Fort 
Des Moines, Iowa, for the period July 17 to 31, 1924, both dates 
inclusive, and upon completion thereof, if not sooner relieved, to 
return to his home so as to arrive thereat on July 31, 1924, and stand 
relieved from further active duty, Paragraph 47, Special Orders, 
171, same headquarters, dated July 21, 1924, ordered the officer, with 
his consent, to active duty as an instructor at the citizens’ military 
training camp, Fort Des Moines, lowa, for the period August 1 to 
30, 1924, both dates inclusive, and being already at Fort Des Moines, 
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to report on August 1, 1924, in person to the coni:manding officer 
thereat for the active duty designated, upon completion of which, 
if not sooner relieved, to return to his home so as to arrive thereat on 
August 30, 1924, and stand relieved from further active duty. 

Lieutenant Boyer was paid on voucher 862, August, 1924, accounts 
of KE. F. Ely, Finance Department, for the period July 17 to 31, 
1924, both dates inclusive, the sum of $83.34, pay, and $18, sub- 
sistence allowance, total $101.34, and on voucher 794, November, 
1924, accounts of Ely, rental allowance from July 17 to August 30, 
1924, including July 31, in the sum of $90. 

The question for consideration is the correctness of the payment 
made for July 31. The active duty ordered by Special Orders 158 
for training purposes was for a continuous period of 15 days, includ- 
ing the 31st of July, on which date the officer was ordered to return 
home and stand relieved from further active duty. The active duty 
required by Special Orders 171, issued several days subsequent to 
the first, was to commence August 1, terminating August 30, 1924, 
during which period Lieutenant Boyer was to perform the duties of 
instructor at the citizens’ military training camp. ‘The orders issued 
Lieutenant Boyer were separate and distinct, and the duties required 
were dissimilar and had no connection whatsoever with each other. 
Section 3 of the act of March 4, 1923, authorizes the payment to an 
officer of the Officers’ Reserve Corps on active duty for training for 
a period of 15 days of his pay and allowances, as well as mileage for 
his return trip, during the period of training and prior to his return 
home. ‘The act of September 14, 1922, provides that when a member 
of the Officers’ Reserve Corps shall become entitled for a continuous 
period of less than one month to Federal pay by virtue of attendance 
at a school or any other cause he shall receive pay for each day 
thereof, inclusive of the 3lst day of a calendar month. Lieutenant 

soyer’s active-duty period in training was from July 17 to 31, 1924, 
both dates inclusive, or 15 days, and he was therefore entitled to 


receive pay and allowances for the 3lst day of the month. 
Upon review credit in the sum of $2 is allowed Capt. E. F. Ely, 
Finance Department, in his disbursing accounts, 
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(A-11366) 
COMPENSATION, HOLIDAYS—PER DIEM EMPLOYEES 


Employees of the Government who come within the meaning of the statutes 
granting pay for certain holidays to per diem employees when not working, 
and entitling them to double pay when working on those statutory holidays, 
are those who are employed for substantially continuous indefinite periods 
and paid on a per diem basis for the days actually working, as distin- 
guished from those engaged from day to day or for a definitely fixed brief 
period. 

Employees of the Government whose contract of employment entit!:: them to 

pay for straight time; that is, including Sundays and holidays on which 

days no work is performed, are not per diem employees, notwithstanding 
their compensation may be stated at a per diem rate, and are not entitled 
to double pay when required to work on holidays. 


Comptroller General McCarl to the Secretary of the Interior, October 31, 
1925: 


There has been received your letter of September 29, 1925, request- 
ing decision whether certain employees of the Reclamation Service 
are entitled to double pay for work performed on May 30, 1925, 
Memorial Day; also whether circular issued by the Reclamation 
Service, May 15, 1925, copy of which you inclosed, meets the views 
of this office on the question of holiday pay for per diem workers. 

A comparison of the supplemental pay roll forwarded by you for 
the one day’s extra pay to the employees working on May 30, 1925, 
with the regular pay roll for that month shows that the employees 
on the supplemental pay roll worked practically all of the regular 
working days in the month and were paid on a per diem basis for the 
days they actually worked. The supplemental roll contains a cer- 
tificate by the superintendent of the project that the per diem em- 
ployees shown thereon are permanent employees of the United States 
within the meaning of the specified acts providing for holiday pay. 
This certificate, supported by the regular roll as indicated above, 
brings the employees within the definition of per diem employees 
given in my decision in 3 Comp. Gen. 411, and payment of the sup- 
plemental roll, herewith returned, is accordingly authorized. 

There appears to be some confusion as to the correct definition 
of per diem employees within the meaning of the acts of January 6, 
1885, 23 Stat. 516; February 23, 1887, 24 Stat. 644; and June 28, 
1894, 28 Stat. 96, providing for holiday pay to per diem employees. 
It was correctly stated in 3 Comp. Gen. 411 that said acts referred 
to employees paid on a per diem basis employed permanently as dis- 
tinguished from employment from day to day or for brief definite 
periods. The requirement that they be “employed permanently ” 
does not mean that they must be employed under such a contract 
or agreement that they would be entitled to pay without working 
for all Sundays or holidays irrespective of the acts above cited, but 
only that their employment must be substantially continuous for 
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an indefinite period, payment being made on a per diem basis for 
the days actually working. If entitled to payment for all Sundays 
and holidays whether working or not, they would be in fact annual 
employees, notwithstanding their salary might be stated on a per 
diem basis, and they would not be entitled to double pay when 
required to work on holidays. 

The circular of the Reclamation Service dated May 15, 1925, with 
reference to holiday pay for per diem employees, appears to inter- 
pret correctly the statutes and decisions of this office on that subject. 

Any pending suspensions or disallowances in the accounts of dis- 
bursing officers of the Reclamation Service involving holiday pay 
for per diem employees will be adjusted in the light of the fore- 
going. 


(A-8787) 


SUBSISTENCE, PER DIEM IN LIEU OF, AND ACTUAL EXPENSES— 
PANAMA CANAL EMPLOYEES 


Written travel orders issued to an employee of the Government are to be 
considered in connection with verbal instructions when authorized by the 
regulations and given at the same time, and when’ the combined instruc- 
tions disclose an intention to order the employee to another station for 
temporary duty only, and such intention is not inconsistent with the duty 
performed under such orders, the employee may be considered in a tem- 
porary duty or travel status, and entitled to actual expenses of subsistence 
or per diem in lieu thereof. 

The appropriations of the Panamu Canal providing for “every expenditure 
requisite for and incident to the maintenance and operation, sanitation, 
and civil government of the Panama Canal * * * including per diem 

* * * when prescribed by the governor,” do not preclude the allow- 
ance of actual expenses of subsistence to an employee of the canal in an 
authorized travel status, when no per diem allowance has been prescribed. 
24 Comp. Dec. 4; 1 Comp. Gen. 728, distinguished. 

The payment of per diem in lieu of subsistence to an employee of the Gov- 
ernment is not dependent upon the necessity of incurring expenses if the 
employee is in a bona fide travel status, and the fact that he may be tak- 
ing his meals with his family while in such status does not preclude the 
payment of per diem. 


Comptroller General McCarl to A. L. Flint, chief of office, the Panama Canal, 

November 2, 1925: 

There has been received your request of August 20, 1925, by direc- 
tion of the Governor of the Panama Canal, for reconsideration of 
decision of this office of June 22, 1925, sustaining settlement of April 

24, No. M-5581-PC disallowing credit in the accounts of Al- 
fred C. Whitton, disbursing clerk of the Panama Canal, for $976 
paid to Max Herz as per diem in lieu of subsistence from January 
1 to August 31, 1923, while in New York City. 

It appears from the record that Herz was on duty continuously 
in New York, N. Y., from May 20, 1922, to August 31, 1923. with 
the exception of June 12, 13, 14, July 13, and August 28 and 29, 
1922, when he traveled from that city to Washington and Phila- 
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delphia and return. The length of the stay in New York City 
considered in connection with his written travel orders, which were 
quoted in full in the decision of June 22, 1925, precluded any pre- 


ams 


sumption of an intention to return to the Panama Canal upon com- 
pletion of the duty at New York or that the duty at New York 
was other than duty at a permanent station. In a copy of a letter 
from the Governor of the Panama Canal dated August 4, 1925, the 
following explanation of the assignment of Herz to New York 
is made: 


During the early part of 1922 it was decided to ship large quantities of 
miscellaneous surplus material from the Canal Zone to the United States 
to be sold at the best prices obtainable. In order to insure best results, it 
was deemed essential that a competent man familiar with the material in 
question, and having.a thorough knowledge of the cost and market prices 
thereof, should be detailed from our organization here to handle the work 
under the jurisdiction of your office. Mr. Max Herz was chosen to handle 
this work, and it was offered to him on a verbal proposition, in which he 
was assured by the chief quartermaster that he would be allowed teim- 
bursement for personal expenses in accordance with the regulations and 
that it was definitely understood that he would return to the Isthmus as 
inspector in the supply department as soon as the work was completed. It 
was with this understanding that Mr. Herz agreed to accept the special detail. 

It was first necessary to arrange for a temporary storage place somewhere 
near the seaboard to meet the requirements of the class and quantity of 
materials involved, although it was not known at the time how long it would 
take to sell the large quantity of surplus material on hand at the Isthmus, 
por what arrangements could be made in the United States for best handling 
the sale of the material. Consideration was given to having the surplus ma- 
terial division of the Army handle the sales if such arrangements could be 
made satisfactorily to all concerned. At the same time the surplus material 
was listed and described in detail and circularized. These circulars were 
sent to all possibly interested parties in the United States and foreign 
countries and it was not known what results would be brought about. It 
was also thought that it might be advisable to maintain a permanent sales 
depot in the United States for the sale of canal surplus and obsolete material 
if the prices obtainable therefor on “spot” sales would justify the procedure. 
For these reasons the instructions given to Mr. Herz at the start were some- 
what indefinite. 

However, the travel order issued to Mr. Herz does not give the full details 
of the understanding had with him by the chief quartermaster as above de- 
seribed and this error or omission should be given due consideration. As an 
explanation of the intent of the second paragraph of the travel order, it may 
be stated that the clause “ pending the establishment of a sales organization 
or such other arrangements as may be effected for permanent duty” should 
be interpreted to mean that Mr. Hertz would handle the receipt of shipments 
and sale of surplus materials under such arrangements as might be effected 
by the Panama Canal, through its Washington office, and until such time 
as definite arrangements for the sale of this material might be made. If 
any such arrangements had been effected, it was intended to give Mr. Herz 
consideration for a permanent position in connection therewith in the United 
States. After some experience, however, it was decided to dispose of only 
the smaller miscellaneous items of surplus material by shipment to New 
York, for the reason that most of the large items were advantageously sold 
following the circular advertising and inspection of material on the Isthmus 
by representatives of the firms interested. During this time Mr. Herz was 
continued on travel order status at the instance of the Panama Canal, without 
change in the original order. 

When the sales of surplus material at New York were practically com- 
pleted it was intended to instruct Mr, Herz to return to the Isthmus to 
resume his regular duties as inspector on the Canal Zone; but before these 
final instructions were issued he indicated his intention to resign upon com- 
pletion of the work for which he was detailed in the United States. This 
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action on his part should not be interpreted to alter the original understand- 
ing with Mr. Herz, as he performed his duties on the special detail in a very 
satisfactory manner and remained at his temporary post until his services 
were no longer required there, and it is considered that his services to the 
canal in this connection were well worth the total cost thereof, including 
personal expense allowance. 

Although the travel order issued to Mr. Herz did not specifically state that 
upon the expiration of this temporary duty he was to return to his position 
as inspector, the circumstances above stated give sufficient evidence that he 
had the status of travel away from his designated post of duty and that his 
return was contemplated by the Panama Canal. However, the following 
additional facts are stated in support of his claim to travel status: 

(a) Mr. Herz was carried on the Isthmus pay roll during the entire period 
of his assignment to special duty. 

(b) On July 1, 1923, while detailed on special duty, his salary as _ in- 
spector in the supply department was increased from $262.50 per month to 
$270.00 per month, as per General Order No. 1740, signed by the governor 
on April 29, 1924. ‘ 

(c) The transportation authority issued to Mr. Herz covering his free trans- 
portation from Cristobal to New York bears the notation ‘Quarters will be 
held indefinitely.” 

(d) On July 28, 1923, a radiogram was sent to the Washington office of the 


canal, as follows: “ What are prospects of Max Herz returning to Isthmus 
about August 1st?” 


(e) The position of inspector, supply department, was occupied by Mr. 
Herz until his resignation was accepted. 


The regulations of the Panama Canal, circular No. 60, provide 
that travel orders may be either oral or written. The practice of 
issuing oral travel orders or supplementing written orders by oral 
instructions and understandings is objectionable as it is likely to 
result in confusion and leaves much that may be of importance to a 
proper audit of accounts dependent upon the memory of the parties 
concerned and which can not be properly verified by record evi- 
dence. In the the present case, however, the statements of the Gov- 
ernor of the Panama Canal will be accepted as setting forth the 
facts and conditions pertaining to the detail of Mr. Herz to New 
York. Therefore, it is now concluded from the additional evidence 
submitted that the duty performed at New York City, while cover- 
ing a somewhat longer period than usually designated as temporary 
duty, was in fact of a temporary nature and that his return to the 
Panama Canal was defeated only by his resignation at the conclu- 
sion of the temporary duty. The status of an employee with re- 
spect to his right to per diem in lieu of subsistence can not be deter- 
mined solely by the length of stay at the place to which assigned 
and where the duty is clearly of a temporary nature and contemplates 
a return to the former headquarters upon its completion, the length 
of the detail will not alone defeat the right which the employee may 
otherwise have to per diem allowance. 4 Comp. Gen. 32. 

It also appears from the letter of the governor that he had previ- 
ously, on May 8, 1915, delegated to the chief of office, the Panama 
Canal, the authority to prescribe per diem allowances in lieu of 
actual expenses of subsistence, which removes the objection to the 
changing of the travel orders, originally issued to Herz by the gov- 
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ernor, from an actual expense basis to a per diem allowance basis 
by orders from the general purchasing agent of your office, presum- 
ably acting in your behalf. 

It being concluded from the foregoing that Herz was in fact in 
a temporary duty or travel status and away from his designated 
headquarters while in New York City, the references in my previous 
decision to the rulings denying reimbursement for subsistence while 
at home or while absent from home only for short periods between 
the hours of 8 a. m. and 6 p. m. are not applicable to so much of 
the decision as has to do with per diem allowances, being applicable 
to cases where the presence in the home city was due to personal 
reasons and not to official duty, or where the employee’s short absence 
from home was not of sufficient duration to constitute a travel status. 
When an employee in an authorized travel status on a per diem basis 
has official duty to perform at the place where his family resides, 
he may be paid the per diem allowances notwithstanding that he 
may take his meals at home. 1 Comp. Gen. 120; 27 Comp Dec. 981. 

The foregoing leaves for consideration only the question of the 
availability of the appropriation for actual expenses of subsistence 
for the period prior to the change of Herz’s travel orders to a per 
diem basis. The appropriations for the Panama Canal from the 
fiscal year 1916, 38 Stat. 883, to the present year have all been in the 
following language, except that the word “construction” has been 
omitted from the later acts: 





For every expenditure requisite for and incident to the construction, mainte- 
nance, and operation, sanitation, and civil government of the Panama Canal 
and Canal Zone, including the following: * * * per diem allowance in lieu 
of subsistence when prescribed by the Governor of the Panama Canal to per- 
sons engaged in field work or traveling on official business, pursuant to sec- 
tion 13 of the sundry civil appropriation act approved August first, nineteen 
hundred and fourteen; * * *. 


















The provision of the act of August 1, 1914, 38 Stat. 680, referred 
to in the Panama Canal acts, is as follows: 

* * * the heads of executive departments and other Government establish- 
ments are authorized to prescribe per diem rates of allowance not exceeding $4 
in lieu of subsistence to persons engaged in field work or traveling on official 
business outside of the District of Columbia and away from their designated 
posts of duty when not otherwise fixed by law. 

In cases where the appropriation has been confined to authorizing 
a per diem allowance in lieu of subsistence in all cases of official 
travel with no available appropriation for actual expenses of sub- 
sistence, such provisions have been held exclusive and to bar the 
allowance of subsistence expenses upon other than a per diem basis. 
24 Comp. Dec. 4; 1 Comp. Gen. 728. The Panama Canal appropri- 
ations, however, do not provide for per diem in all cases of official 
travel but only “ when prescribed by the.governor.” The wording 
of the Panama Canal appropriation providing for “every expendi- 
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ture requisite for” the operation and maintenance, sanitation, and 
civil government, of the canal is broad enough to cover actual ex- 
penses of subsistence. It must be concluded, therefore, that the 
inclusion of per diems “ when prescribed by the governor” among 
the permissible expenditures was for the express purpose of extend- 
ing the provisions of the act of August 1, 1914, to the Panama 
Canal, its provisions being otherwise limited to per diems prescribed 
by “ heads of executive departments and other Government establish- 
ments.” It was evidently so considered by the administrative offices 
of the Panama Canal as circular No. 60, issued May 19, 1914, provid- 
ing for actual expenses of subsistence, is still being referred to in the 
travel orders issued by such officials. No objection will be made 
therefore to the payment of actual expenses of subsistence to em- 
ployees in an official travel status, when so provided in their travel 
orders, or when a per diem has not been prescribed, from the Panama 
Canal appropriations worded similarly to the language quoted above. 

Upon reconsideration in the light of the additional facts now 
appearing, $976 is certified for credit in the accounts of Alfred C. 
Whitton. 


(A-9820) 


MILEAGE—COAST GUARD OFFICER 


When an officer of the Coast Guard, authorized to act on his own initiative, 
moves from place to place within the district in which his duties lie, the 
travel performed is a necessary part of the normal duty to which he is 
assigned and he is not entitled to mileage under section 12 of the act 
of June 10, 1922, 42 Stat. 631. Such officer is entitled only to transporta- 
tion or reimbursement of the cost thereof. 


Decision by Comptroller General McCarl, November 2, 1925: 

There is for consideration the question whether Boatswain J. J. 
Glynn (L), United States Coast Guard, is entitled to mileage for 
travel performed under the following circumstances: 

Boatswain Glynn in execution of his duties as officer in charge of 
the North Scituate Coast Guard Station, Minot, Mass., under con- 
ditions which precluded the advance issuance of travel orders, 
proceeded on February 9, 1925, with a crew of men to Plymouth, 
Mass., seized a vessel and liquor that was being unloaded, and trans- 
ferred the liquor to Boston, Mass. Boatswain Glynn traveled to 
Plymouth in a hired automobile; from Plymouth to Boston in a 
seized truck conveying the liquor, and from Boston back to North 
Scituate by rail. The commandant, Coast Guard, approved the 
travel in question as required in the public interest. 

It appears that the North Scituate Station, Plymouth, Mass., and 
Boston, Mass., are situated in the same Coast Guard district; that 
Boatswain Glynn acted on his own initiative on information indicat- 
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ing that landing of liquor would be attempted, proceeded with 
members of his crew to Plymouth, and seized the liquor-laden craft 
and liquor that had been landed. Although assigned to and in 
charge of the North Scituate Station it is evident that Boatswain 
Glynn’s official duties required the performance of such duty as was 
involved in the seizure in question. Articles 1215 and 1216, Coast 
Guard Regulations, require the officer in charge to remain at the 
station premises except when “absolutely necessary to attend to 
official business.” The fact that Boatswain Glynn was authorized 
to act on his own initiative in such instance indicates that the travel 
in question was a necessary part of the normal duty to which he 
was assigned, and therefore not travel for the purpose of mileage 
within the meaning of section 12 of the act of June 10, 1922, 42 
Stat. 631. He is entitled to transportation or reimbursement of the 
cost thereof only. Decision A-10696, September 19, 1925, 49 MS. 
Comp. Gen. 808, Wood case. The claim for mileage will be dis- 
allowed. 


(A-11207) 
PERSONAL FURNISHINGS—RUBBER BOOTS, HATS, AND COATS 


Rubber boots, hats, and coats to be used by the regular custodian force of a 
post-office building during flood conditions may not be purchased from 
public funds, where it is shown that due to the location of the building 
such flood conditions are a regular yearly occurrence. The equipment 
constitutes personal furnishings such as the employees engaged in these 
duties may reasonably be required to supply themselves to equip them for 
the regular duties for which employed. 


Comptroller General McCarl to the Secretary of the Treasury, November 2, 

1925: 

Receipt is acknowledged of your letter of October 6, 1925, re- 
questing reconsideration of my decision of September 26, 1925, 
which held that the furnishing of rubber boots, hats, and coats to 
the custodian force of the post-office building at Galena, IIl., for 
use during flood conditions, was not authorized. The statements 
made in your former submission dated September 11, 1925, that the 
mail and employees had to be carried to and from the building in 
boats and the employees had to use boots in wading to and from the 
building during the flood season indicated that the flood conditions 
covered a large part of the city and that accordingly rubber boots, 
hats, and coats were personal furnishings such as all the people in 
that vicinity were necessarily required to furnish for their own 
personal protection and were not rendered necessary solely by reason 
of their employment in the flooded post-office building. 

In your request for reconsideration it is stated that the flood con- 
ditions do not necessarily affect all the citizens of Galena; that the 
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post-office building is situated virtually on the river bank and sep- 
arated therefrom under normal conditions only by Water Street 
running parallel therewith; that the boots are required in order to 
enable the employees to enter the basement submerged in water; 
and that the hats and coats are required for use while removing 
mud and filth from the basement in order to protect the workers 
from water dripping from the ceiling. 

While it may now be assumed from your statements that the 
flood conditions do not apply to all of the city of Galena, it is ap- 
parent that the conditions under which the equipment in question is 
to be used recur regularly each year and that the duty of cleaning 
out the basement at such times is a part of the regular duties of the 
custodian force employed to take care of this particular building. 
The rubber boots, hats, and coats are therefore to be used for the 
performance of regular duties for which the employees are hired. 
Under such circumstances they constitute personal furnishings such 
as, if necessary to the performance of such duties, the employees 
may reasonably be required to furnish to equip themselves for the 
regular duties for which they are employed, and may not be supplied 
from public funds. 3 Comp. Gen. 433. ; 

Upon reconsideration the decision of September 26, 1925, must 
be and is affirmed. 


(A-10493) 


SUBSISTENCE EXPENSES OF AN EMPLOYEE OF ONE DEPARTMENT 
DETAILED TO DUTY FOR ANOTHER DEPARTMENT 


Where an employee of one department is detailed to perform a service for 
another department, the extra expense of such detail, computed in ac- 
cordance with the laws and regulations applicable to the department in 
which the person is regularly employed, is payable from the appropria- 
tion of the department for which the service is performed notwithstand- 
ing the computation may be on an actual expense basis while the appro- 
priation from which it is to be paid is ordinarily limited to a per diem 
in lieu of subsistence basis. 

Where it is shown that an employee of the Government, who was absent from 

his official station on official business for only eight hours, had begun his 

trip before 8 a. m. due to the needs of the service, such employee is 
entitled to reimbursement for subsistence expenses covering regular meals 
taken during the period of absence. 


Decision by Comptroller General McCarl, November 3, 1925: 

Charles F. Herriman, inspector, Steamboat Inspection Service, ap- 
plied June 15, 1925, for review of settlement No. 079814, dated May 
13, 1925, whereby was allowed only $1.30 of his claim for $4.15 as 
reimbursement of expenses incurred while away from his official 
station on official business. 

The amount of $2.85 disallowed was for reimbursement of the 
cost of breakfast and lunch on June 9, 1925, on which day he went 
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from his official station to Mare Island for the purpose of inspecting 
the U. S. cutter /nspector, a vessel belonging to the Immigration 
Service, Department of Labor. 

It was held in decision of May 5, 1909, 15 Comp. Dec. 692, that 
the Secretary of Commerce and Labor was authorized to detail in- 
spectors in the Steamboat Inspection Service to make certain in- 
spection for the War Department, the appropriation for the Steam- 
boat Inspection Service to be reimbursed the expenses incurred ex- 
clusive of salaries of inspectors. The deputy supervising inspector 
general, in letter of September 8, 1925, states that many inspections 
are made for other branches of the Government, the expenses of 
which are paid by the branch for which the service is rendered. It 
was formerly the practice for the department performing the service 
to pay the extra expense incurred thereby and then obtain reimburse- 
ment. At the present time it is the practice of the Steamboat Inspec- 
tion service to prepare vouchers covering such extra expenses which 
are certified and approved by the Steamboat Inspection Service and 
then sent to the department for which the inspection was made for 
direct payment under the appropriation available for the activity 
in connection with which the inspection was made. Such was the 
procedure followed in the instant case but instead of paying the 
voucher, the Immigration Service, for which the inspection was 
made, forwarded it to this office for direct settlement as a claim. 

The part of the claim covering meals taken by the inspector who 
made the inspection was disallowed in the settlement on the ground 
that the inspector was not entitled to be reimbursed the cost of meals 
taken in the local inspection district. It now appears, however, that 
the inspector’s official station is San Francisco, Calif., and that the 
travel regulations of the Department of Commerce provide that the 
limits of an official station are the territorial limits of city in which 
the official station is located. The Mare Island Navy Yard, where 
the inspection was made, is outside the territorial limits of San 
Francisco, although within the local inspection district. 

While the inspector was absent from his official station only eight 
hours, it is shown that, due to the needs of the service, the absence 
began before 8 a. m. Under such condition the rule is that the 
employee is entitled to reimbursement for subsistence expenses cov- 
ering regular meals taken during such period of absence. See de- 
cision of January 12, 1925, A-7007. 

The regulations of the Department of Commerce allow only actual 
expenses of subsistence for absences of less than 24 hours; accord- 
ingly, the voucher herein considered was made out on the basis of 


actual expenses and the claim was properly allowable under the 
decision cited, 
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The fact that the regulations of the Department of Labor or the 
appropriation, “ Expenses of regulating immigration, 1925,” may 
provide for travel expenses only on a per diem basis would not pre- 
clude the use of said appropriation to pay the expenses involved in 
this case on an actual expense basis for the reason that the payment 
involved herein is in effect a reimbursement of the appropriation of 
the department performing service from the appropriation for the 
department for which the service was rendered, the laws and regu- 
lations pertaining to service in which the employee is regularly em- 
ployed being for application in determining the basis and amount of 
the allowance. 

Upon review an additional allowance of $2.85 is certified due 
claimant. 


(A-11134) 


COMPENSATION—SATURDAY AFTERNOONS—PER DIEM EM- 
PLOYEES 


Per diem employees of the Ordnance Department of the Army who worked on 
Saturday afternoons during the period from the second Saturday in June 
to the second Saturday in September, are not entitled to any extra pay 
therefor. 23 Comp. Dec. 394; 24 id. 100, distinguished. 


Decision by Comptroller General McCarl, November 3, 1925: 

Review was requested August 25, 1925, of settlement M-74006-W, 
dated July 27, 1925, wherein was disallowed credit for items amount- 
ing to $15.26 in the accounts of R. S. Offley. 

The items disallowed were payments to per diem employees of the 
Ordnance Department of the Army for work done at Curtis Bay, 
Md., Ordnance Reserve Depot, afternoon of June 14, 1924. 

It appears that at 12.55 p. m., on June 14, 1924, a telegram was 
received at the Curtis Bay depot stating that the Executive order 
making Saturday afternoon a half holiday during the summer 
period had been changed by the President to take effect the second 
Saturday in June of each year. The telegram having been received 
in the afternoon, the employees had performed one-half hour and in 
some cases one hour of work in excess of the four hours which con- 
stitute a day’s work on Saturday during the summer period, before 
they could be dismissed. 

Army Regulations 35-3920 provide as follows: 


4. (c) No extra pay for work on Saturday half holidays. There is no 
authority for payment of extra pay to per diem employees for work per- 
formed on Saturday half holidays from June 15 to September 15 of each year. 
MS. Comp. Dec. March 30, 1917. 


The decision cited in the Army Regulations embodies a correct 
statement of the rule which has been laid down in numerous deci- 
sions dealing with various situations arising under different Execu- 
tive orders and administrative regulations. See in this connection 
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decision of May 10, 1924, A-2534, and the decisions therein cited; 
also 4 Comp. Gen. 198. 

‘The Army regulation cited goes on in paragraph 5 to state the rule 
for computing overtime pay for pieceworkers generally as laid down 
in 23 Comp. Dec. 394 and also the rule in 24 Comp. Dec. 100 for 
determining the rates of pay for holidays, Saturdays, and periods of 
leave of absence with pay of pieceworkers in the Ordnance Depart- 
ment whose contract of employment provides for a per diem rate of 
compensation when not actually engaged on piecework. 

Apparently the rule last mentioned was understood to authorize 
payment of overtime for Saturday afternoons, but the decision did 
not so hold and it was not so intended. It was intended merely to 
state a rule for computing the overtime pay of pieceworkers in the 
Ordnance Department if and when they are entitled to overtime pay, 
but it was not intended to give any right to overtime pay that did 
not previously exist. é 

If the paying oflicer had submitted the question to this office pre- 
vious to making payment, as should be done in all doubtful cases, 
decision could have been obtained which would have prevented the 
payments and the consequent necessity for disallowances. Subpara- 
graph (c) of paragraph 4 of Army Regulations 35-3920 states the 
correct rule governing the payments herein considered, and accord- 
ingly the disallowance of said payments must be and is sustained. 


(A-11362) 


POSTAL FUNDS DEPOSITED BY POSTMASTERS IN INSOLVENT 
BANKS 


The relationship between a postmaster and an insolvent bank in connection 
with postal funds deposited with the bank is that of debtor and creditor, 
and although the money thus deposited is public money of the United 
States it is deposited at the risk of the postmaster. The United States 
may not withhold and apply as a set-off against the amount due from 
the insolvent bank, moneys accruing as rent for post-office quarters 
owned by the bank subsequent to the date it was placed in the hands of a 
receiver, nor has the postmaster the right as an individual depositor 
to a preferred claim against the assets of the bank as regards other 
creditors and depositors. The United States is merely the assignee of the 
postmaster’s claim and does not acquire a greater right than the post 
master had. 


Comptroller General McCarl to the Postmaster General, November 4, 1925: 
I have your letter of September 26, 1925, submitting for decision 
a question stated therein as follows: 


On January 8, 1924, the First National Bank of Coalgate, Oklahoma, closed 
its doors, at which time there were outstanding and unpaid drafts purchased 
by the postmaster at that place for the purpose of remitting funds to his 
State depository at Oklahoma City as follows: 


III UII a sauces cil ianeamenesbininieshinndin $100. 00 
nT cas sariediineiabenieiansnintennenielicbieaiina 2, 996. 00 
IY in, IN iach sik tn bite n teint bine wtenbinicin 8, 770. 00 


Total 
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The postmaster also had on deposit in the bank postal funds amounting to 
$309.18, making a total of $7,175.18 tied up through the failure of the bank. 
The quarters occupied by the post office are leased from the bank at an annual 
rental of $1,300, and at the time of closing this department was indebted to 
the bank for the rent of the quarters up to December 31, 1923 in the sum of 
$379.16. $309.18 was set off against the funds on deposit and $69.98 against 
the money-order draft for $100, leaving the indebtedness of the bank as follows: 

ae NAG) CUI si fas ie heb be ake ncn $30. 02 


IP ess eevee a biaiiananll 2, 996. 00 
NOE CNG 6 tne nbasienne 3, 770. 00 


‘Total ‘ si le tacit os huang 


The receiver has furnished certificates of proof of claim for these amounts 
which have been assigned to the Postmaster General and are in the possession 
of this office. The postmaster has requested the receiver to set off the accrued 
rent since January 1, 1924, against the indebtedness of the bank, and no pay- 
ment has been made for the rental since that date. 

This office is now in reecipt of a letter from the Comptroller of the Cur- 
rency, a copy of which is inclosed, in which he denies the right of set-off in 
this case and requests that the postmaster be directed to settle with the 
receiver for the rental of the post-office quarters since January 1, 1924. In 
view of your opinion set forth in your letter dated November 8, 1924, to the 
receiver of the Atle:ta, Birmingham & Atlantic Railway Company, file No. 
A-129 and your letter to the Postmaster General, dated November 18, 1924, file 
No. A-5764, it is requested that you advise this department whether the post- 
master is warranted under the law in withholding the accrued and accruing 
rental for the post-office quarters as a set-off against the indebtedness of the 
bank, and if so, that payment of the rental for the fiscal years 1924 and 1925 
be authorized from the appropriations for rent, light, and fuel for the re- 
spective years, and the amount applied pro rata in the postmaster’s money 
order, postal savings, and treasury savings accounts. 

It is assumed for the purpose of this decision that the funds in 
question were deposited in the bank by the postmaster under the 
authority of section 3847, Revised Statutes, as amended by the act 
of May 27, 1908, 35 Stat. 415, and regulations made in pursuance 
thereof, which provide that any postmaster having public money 
belonging to the Government may deposit same at his own risk in a 
national or State bank where his post office is located. The words 
“at his own risk” imply that the Government will look to him and 
his official bond for the payment of the money in case the bank 
fails. While apparently the postmaster has done all possible to keep 
the money safely, vet when a deposit is made the postmaster assumes 
all the risk in the matter. United States v. Fordyce et al., 122 Fed. 
Rep. 963; and decisions A-2329, May 24, 1924, and A-2267, May 27, 
1924. 

In a deposit such as involved here the relationship between the 
bank and postmaster is that of debtor and creditor and the liability 
of the bank to the postmaster is that which generally exists as 
between the bank and its depositors. 

The cases mentioned in your letter, to wit, A-129, November 8, 
1924, and A-5764, November 18, 1924, involved moneys due directly 
from the insolvent companies to the United States and in those 
cases it was held that earnings of railroads operated by receivers 
could be applied against the indebtedness of the company, regardless 
of the receiver’s authority to consent to such application, such 
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practice being fully warranted and necessary to protect the interests 
of the United States. In a case such as here in question where the 
money was placed in the bank by a postmaster at his own risk 
there appears to be no such privity between the bank and the 
Government as would authorize applying moneys to become due on 
rental of the post office against the amount due the postmaster 
from the insolvent bank. 

The postmaster being a mere depositor in the bank as an individual 
has no right to assert as against other creditors and depositors a 
preferred claim for the amounts of postal funds placed by him in 
such bank and the Government being the assignee of the claim of 
the postmaster can not acquire by virtue of such assignment a 
greater right to the assets of the insolvent bank than the postmaster 
himself has. 

Answering your question specifically, you are advised that the 
postmaster is not authorized under the law to withhold the accrued 
and accruing rental for the post office quarters from the time the 
receiver was appointed as a set-off against the indebtedness of the 
insolvent bank to him. 


(A-9521) 


NAVY PAY—COURT-MARTIAL CHECKAGES—REMISSION OF LOSS 
OF PAY 

























The action of the Secretary of the Navy in remitting so much of a summary 
court-martial sentence of an enlisted man of the Navy as involves the 
loss of pay restores the right to the enlisted man to the pay withheld in 
execution of the sentence prior to the remission. 19 Comp. Dec. 60 and 
3 Comp. Gen. 653, will not hereafter be followed in cases where the Secre- 
tary of the Navy in reviewing court-martial sentences remits the loss of 
pay under section 9 of the act of February 16, 1909, 35 Stat. 621. 


Comptroller General McCarl to the Secretary of the Navy, November 5, 1925: 

There was received May 5, 1925, your request for removal of the 
suspension of $23.10 in the accounts of A. S. Freedman, lieutenant 
(S. C.), United States Navy, first quarter, 1925, being the amount 
of pay forfeited by John J. Mullen, quartermaster, third class, 
United States Navy, under sentence of summary court-martial, prior 
to remission by the Secretary of the Navy of so much of the sen- 
tence as involves loss of pay. 

It appears that John J. Mullen, then quartermaster, second class, 
United States Navy, was tried June 14, 1924, by summary court- 
martial for absence over leave from 7.30 a. m. May 8, 1924, to 10.30 
a.m. May 12, 1924, and sentenced to lose $33 of his pay per month 
for four months, total $132; and to be reduced to the next lower 
rating; that the sentence was approved by the convening authority 
June 14, 1924, and by the immediate superior in command June 19, 
1924; that on July 10, 1924, the Secretary of the Navy directed that 
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so much of said sentence as involves loss of pay “be hereby re- 
mitted ”; that the loss of pay for the first month, $33, was checked 
against Mullen’ s account in June, 1924, and subsequently credited to 
him as having been remitted; that the sum of $23.10 was suspended 
in the disbursing officer’s accounts, as accrued and collected for- 
feiture of pay from June 19, 1924, the effective date of sentence, to 
July 9, 1924, the date prior to the date of the remission, the exe- 
cuted portion of the sentence not being affected by the remission. 

It has been uniformly held that the remission of court-martial 
sentences does not operate on the executed portion. See Vander- 
slice v. United States, 19 Ct. Cls. 480; 15 Op. Atty. Gen. 290; 12 
Comp. Dec. 276; 1 Comp. Gen. 291. 

In the Vanderslice case, supra, it appears that Vanderslice, an 
Army officer, was sentenced by a court-martial to be dismissed from 
the service, and to forfeit all pay and allowances then due or which 
may become due to him. The findings and sentence were approved 
by the President, the final reviewing authority, after which the sen- 
tence was carried into execution. About six months later the Presi- 
dent remitted the sentence, and reinstated the officer as of the date 
of his dismissal. 

The court held as to the pay forfeited that an order of the Presi- 
dent revoking his own approval of the sentence of a court-martial 
may operate as a pardon, but does not reinvest in the officer a right 
to forfeited pay. That right became vested in the Government, and 
its restoration is beyond the scope of the pardoning power. 

After referring to certain authorities the court said: 

The reasoning of these cases and the authoritative ruling of the Supreme 
Court establish the doctrine that property or interests forfeited to and vested 


in the United States can not be restored to the offender by the President's 
pardon. 

In the case before us the Government was released by the sentence from its 
promise to pay the accruing salary of the cluimant, and the pardon did not 
revive it. Congress gave the original promise, and that being extinguished, 
Congress alone can renewit. * * *, 


The act of February 16, 1909, 35 Stat. 621, 623, provides: 


Sec. 9. That the Secretary of the Navy may set. aside the proceedings or 
remit or mitigate, in whole or in part, the sentence imposed by any naval 
court-martial conyened by his order or by that of any officer of the Navy or 
Marine Corps. 


Sec. 17. That all sentences of summary courts-martial may be carried into 
effect upon the approval of the senior officer present. * * 


The act of August 29, 1916, 39 Stat. 586, provides: 


No sentence of a summary court-martial shall be carried into execution until 
the proceedings and sentence have been approved by the officer ordering the 
court, or his successor in office, and by his immediate superior in command: 
Provided, That if the officer ordering the court, or his successor in office, be 


the senior officer present, such sentence may be carried into execution upon 
his approval thereof. * * 


Prior to the act of February 16, 1909, no sentence of a summary 
court-martial involving the loss of pay could be carried into execu- 
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tion until the proceedings and sentence had been approved by the 
Secretary of the Navy. See Article 32, A. G. N., section 1624, Re- 
vised Statutes. 

Under and since the act of February 16, 1909, although the sen- 
tence of a summary court-martial involving the loss of pay may be 
carried into execution upon the approval of designated officers, the 
proceedings and sentence are not final, but are still subject to fur- 
ther review by the Secretary of the Navy. See Harris v. Daniels, 
279 Fed. Rep. 844; Lecorchick v. United States, decided by Court 
of Claims, December 1, 1924; Op. Atty. Gen. May 8, 1924; 4 Comp. 
Gen. 1021. The sentence as approved by the designated officers 
being conditional, so much of the loss of pay adjudged by the sen- 
tence as may be withheld in execution thereof is also conditional, 
and does not vest in the Government, but is merely withheld sub- 
ject to the action of the Secretary of the Navy; and when he, as in 
this case, remits so much of the sentence as involves the loss of pay, 
the right to the pay so conditionally withheld is thereby restored. 

This case is distinguished from the Vanderslice case in that the 
sentence as approved by the President under consideration in that 
case was final, and the pay forfeited thereunder was vested in the 
Government. 

The suspension in the present matter will be removed. 

In 19 Comp. Dec. 60, and 3 Comp. Gen. 653, the principle of the 
Vanderslice case was applied to sentences of courts-martial in which 
the losses of pay were remitted by the Secretary of the Navy under 
section 9 of the act of February 16, 1909. These decisions will not 
hereafter be followed in cases where the Secretary of the Navy on 
review of court-martial sentences remits loss of pay under that act. 


(A-11137) 


PROPERTY, PRIVATE—LOSS OF, OR DAMAGE TO, WHILE BEING 
USED BY FOREST SERVICE 


The authority, under the act of March 4, 1913, 37 Stat. 848, for the Secretary 

of Agriculture to reimburse owners of horses, vehicles, or other equip- 
ment lost, damaged, or destroyed while being used for necessary fire- 
fighting, trail, or official business, does not authorize reimbursement for 
damage to or loss of private property unless it can be shown that such 
damage was caused by, and as a direct result of, the actual use for the 
purposes specified in the act. Reimbursement for loss, damage, or de- 
struction of property, while under the control and available for use by the 
United States, may be allowed up to and including June 30, 1926, but after 
July 1, 1926, such reimbursement will not be allowed in the absence of the 
enactment of further legislation. 


Comptroller General McCarl to the Secretary of Agriculture, November 5, 
1925: 


There has been received your letter of September 5, 1925, transmit- 
ting with request for decision whether payment thereon is author- 
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ized a voucher for $40 in favor of Horace G. Burr, forest ranger, 
covering his claim for the loss of a horse as a result of its being 
injured while on a winter-feed lot rented by and under the control 
of the Forest Service. It appears that the horse referred to was 
hired by the payee of the voucher to the Government under contract 
dated March 17, 1924, which is in part as follows: 


The foregoing animals are furnished by the undersigned in accordance with 
Regulation A-—5 of the National Forest Manual. 

Liability for animals injured or killed during the period of hire is assumed 
by the Forest Service. The Forest Service will not compensate the owner for 
death occurring through disease or old age, or injury or death due to negligence 
by him. 

Reimbursement for animals injured or killed will be based upon considera- 
tion of the appraised value and any other factors which may be germane. 

Decision as to reimbursement under this contract and the amount thereof 
will be made by the district forester. 

Animals furnished under this contract must be serviceable and in healthy 
condition. 

This contract may be terminated at any time by the forester or his author- 
ized representatives. 


Regulation A—5 of the Forest Service Manual, referred to in the 
contract, provides: 


Officers or employees of the Forest Service of any grade or salary may, in 
the discretion of such officers as the forester may designate, be required to 
furnish saddle and other animals, or motor vehicles and equipment, necessary 
for the performance of their official duties. All animals, vehicles, and equip- 
ment so supplied will be furnished under a contract of hire which will be in 
writing. 

Should any emergency develop requiring the use thereof, any forest officer 
owning animals, motor vehicles, or equipment not covered by written contract, 
is required to furnish such animals, or equipment as may be necessary for 
emergency fire fighting, trail building or other official use, and in the event such 
animals, motor vehicles, or equipment are lost, damaged or destroyed while in 
such actual use, the owner, upon proper proof, may be reimbursed therefor 
under the provisions of the act of March 4, 1913. 

Forage, care, and housing for animals will be furnished and mileage and 
housing for motor vehicles will be allowed while in use on official business or 
held in readiness for such use. 


Reimbursement is proposed to be made to Mr. Burr under the 
authority vested in the Secretary of Agriculture by the act of March 
4, 1913, 37 Stat. 843, providing as follows: 

That hereafter the Secretary of Agriculture is authorized to reimburse 
owners of horses, vehicles, and other equipment lost, damaged, or destroyed 
while being used for necessary fire fighting, trail, or official business, such 
reimbursement to be made from any available funds in the appropriation to 
which the hire of such equipment is properly chargeable. 

In considering the respective jurisdictions of the accounting officers 
and the Secretary of Agriculture in connection with this act, the 
former Comptroller of the Treasury held in 21 Comp. Dee. 250, quot- 
ing from the syllabus: 

The Comptroller of the Treasury has jurisdiction to determine generally 
the scope and purposes of the act of March 4, 1913 (37 Stat. 843), authorizing 


reimbursement of owners of horses, vehicles, etc., lost, damaged, or destroyed 
in the Forest Service under certain conditions, but the Secretary of Agricul- 
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ture has the right, with respect to the facts in each case, to consider, deter- 
mine, and allow claims presented thereunder without reference to the ac- 
counting officers. 

In construing similar statutory provisions it has been consistently 
held that the authority thus vested in administrative officers rela- 
tive to the settlement of such claims does not operate to supersede or 
suspend the jurisdiction of the General Accounting Office to deter- 
mine whether any particular case came within the general scope of 
an act or within the jurisdiction so conferred upon an administrative 
official. 4 Comp. Gen. 713. There is, accordingly, for determina- 
tion by this office the question as to whether upon the facts as 
found by you the loss or damage for which reimbursement is pro- 
posed to be made comes within the purview of this statute. It ap- 
pears that the horse came into the possession or custody of the Gov- 
ernment on March 18, 1924, and remained continuously in its posses- 
sion or custody until the death of the horse resulting from a wire cut 
on or about April 10, 1925. These facts distinguish this case from 
the case of a horse returned to the possession and custody of its 
owner to be kept by him during an extended period of nonuse and 
injured or killed during such period, in which case there would be 
no liability on the part of the United States to reimburse the owner 
for the loss. 

The contract in the instant case provided for reimbursement for 
loss or damage—except under certain circumstances not here in- 
volved—occurring during the period of hire: such period of hire 
not being specified it was continuous until the contract was termi- 
nated either by formal notice of such termination or by the return 
of the horse to the owner. The claimant was not required to furnish 
a horse under the terms of his employment and the consideration for 
the use of his horse by the Government was the maintenance of such 
horse at the expense of the Government and the undertaking to pay 
the assessed valuation thereof if the horse should be killed under 
certain conditions. 

The proposed payment would appear to be fairly within the terms 
of the contract and the regulation, supra, but I am constrained to 
hold that the contract and the regulations have gone beyond the 
scope of the provision in the act of 1913 hereinbefore quoted, which 
authorizes reimbursing owners of horses lost, damaged, or destroyed 
only “while being used for necessary fire fighting, trail, or official 
business.” However, in view of all the circumstances appearing, 
reimbursement will be authorized under existing contracts during the 
remainder of this fiscal year where the loss or damage is shown to 
have occurred while the horse was kept under Government control 
and available for use. But unless further legislation in the matter 
is enacted in the meantime, no reimbursement will be authorized for 
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any loss, damage, or destruction occurring after June 30, 1926, unless 
shown to have been caused by, and as a direct result of, the actual 
use in connection with the work for which hired. 

You are accordingly advised that payment on the voucher is 
authorized. 


(A-11441) 
CONTRACTS—INCREASED COSTS—ITEMIZED PROPOSALS 


Where in response to a request for bids for coal to be delivered at destina- 
tion the bidder itemized his bid so as to show how the delivered price 
was arrived at; i. e., the price at the mine and the freight from the 
mine to destination, such bidder is not liable, after acceptance of his 
bid, for the handling and switching charges incurred in accomplishing 
delivery when it is clearly shown that such charges were not included in 
the price stipulated. 


Decision by Comptroller General McCarl, November 5, 1925: 

The Black Diamond Coal Mining Co. applied September 24, 
1925, for review of settlement No. 092529, dated September 1, 1925, 
disallowing its claim for $20.63, the amount paid by it as handling 
and switching charges on a car of coal furnished the War Depart- 
ment at Augusta Arsenal, Augusta, Ga., under contract No. 25-5, 
dated July 18, 1924. 

By the contract referred to the claimant agreed to furnish at 
its risk and expense at the place and within the time stated for 
each class and at the price set opposite each item the articles or 
services listed therein. It was further provided that the supplies 
purchased should be furnished in accordance with Schedule A, Cir- 
cular No. F. O. & P., 2433, and “ Instructions to bidders and con- 
ditions and specification under which proposals for fuel are invited 
and will be accepted,” all of which were attached to the contract 
and specifically made a part thereof. Schedule A stipulated that 
delivery should be made f. 0. b. cars destination Augusta Arsenal, 
Augusta, Ga. The price of the coal was “$2 per ton f. 0. b. mines; 
$3.27 freight; delivered price $5.27.” Payment for the coal was 
made at the price of $5.27 per ton and the contractor requested re- 
imbursement for the amount of $20.63 paid by it as handling and 
switching charges, which claim was disallowed for the reason stated 
that the terms of the contract provided for delivery f. o. b. Augusta 
Arsenal, and therefore the United States was not liable for any 
portion of the charges incurred in making delivery of the coal at 
that point. 

It is contended that the offer of the claimant was to furnish coal 
at a certain price f. o. b. mines plus charges if delivered at the con- 
tractor’s expense and that in fixing the delivered price the handling 
charge of $15 and switching charge of $5.63 per car were not in- 
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cluded, and therefore it is entitled to a price of $2 per ton net 
f. o. b. mines. 

Prospective bidders were informed by Circular No. F. O. & P 
2433, which was made a part of the contract, that Augusta Arsenal, 
the point of destination, was located on the Augusta-Aiken Railway 
& Electric Corporation, 314 miles from the railroad station, and a 
switching charge of $15 per car was made by this corporation for 
hauling cars to the arsenal. The statement as to this charge was in 
the form of information and was not stated in terms that bidders 
must assume such charge or as requiring bidders to include such 
charge in their bills, and the itemized bid of the claimant shows 
that it did not include such charge. If it be assumed that the pro- 
posals intended such a charge should be included, the claimant’s 
bid showed on its face that the charge was not assumed but at best 
the bid changed or departed therefrom, and the Government ac- 
cepted it in the terms as made. 

I am constrained to hold that under its bid the claimant was not 
liable for the handling and switching charges, and as it was estab- 
lished that it paid such charges it is entitled to reimbursement 
therefor. 

Upon review there is certified as due the claimant the sum of 
$20.63. 


(A-11757) 


ADVERTISING—ACCEPTANCE OF OTHER THAN THE LOWEST BID—- 
QUALITY 


The acceptance of other than the lowest bid is not authorized simply because 
the supplies or materials offered are of a better quality than those offered 
by the lowest bidder, unless quality was made the determining factor in 
the acceptance or rejection of the bids and it was so stated; i. e., the 
proposals specifying the quality required for Government needs in order 
that all bidders may have equal opportunity to offer supplies or materials 
which meet the specifications. Acceptance of other than the lowest bid 
may be authorized where the quality offered by the lowest bidder did 
not meet the requirements as specified. 


Comptroller General McCarl to the Postmaster General, November 5, 1925: 
I have your letter of October 28, 1925, as follows: 


Under date of August 15th last, this department issued an advertisement 
for the purchase of 1,002 feet of 114’’ radiator hose, specifying that the ma- 
terial was to be not less than three-ply, cut three feet to a section and requirinz 
the bidder to submit a four-inch sample on or before the time set for the 
opening of the bids. As a result of this advertisement, fourteen proposals 
were received at prices ranging from 13°%4¢ to 1944¢ per foot. The samples 
submitted by the various dealers were referred to the Bureau of Standards 
with the request that they make such tests as were found practicable, an1 
that they advise this Department of the result. The request on the Bureau 
of Standards was based on complaints received from postmasters that rad'- 
ator hose previously furnished had been very unsatisfactory, in many instances 
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lasting less than one day. A copy of the report submitted by the Bureau of 
Standards, in which it is indicated that only two samples were considered 
acceptable, is inclosed. 

The Cincinnati Rubber Manufacturing Company, whose sample received the 
best rating, is ninth on the list of bidders, while the United and Globe Rubber 
Company, whose material is rated as next best, is thirteenth on the list. 

It may be stated here that this hose is installed in small sections of approxi- 
mately four inches and that the cost of the material is negligible in com- 
parison to the labor involved in the removal and installation of same. 

It is requested that you advise this department whether under the circum- 
stunces an award may properly be made to the Cincinnati Rubber Manufac- 
turing Company. In view of the lapse of time occasioned to some extent by 
the test conducted by the Bureau of Standards, it would be appreciated if your 
decision in the matter can be expedited. 


The matter of the acceptance of other than the bid of the lowest 
responsible bidder has been the subject of numerous decisions by this 
office and the requirements with respect thereto were stated in deci- 
sion of March 8, 1924, 3 Comp. Gen. 604, as follows: 

The acceptance by an administrative officer of other than the lowest bid 
would ordinarily not be questioned if the reasons assigned for that action 
appeared satisfactory, but the action in that respect by administrative officers 
is not conclusive of the accounting office. It appears, therefore, that a sat- 
isfactory audit of the expenditures, whether pursuant to formal or informal 
contracts, requires at least an affirmative showing that the lowest bid was 
accepted, or, if otherwise, a detailed statement of the reasons for accepting 
other than the lowest bid. 

The information thus considered necessary may be provided either by 
furnishing the accepted proposal and all rejected proposals or copies thereof, 
or by furnishing the accepted proposal and an abstract of rejected proposals, 
or by a certificate on the voucher by one having knowledge of the facts that 
the lowest bid, attached or otherwise deposited, was the lowest bid, if that 
be a fact, or if the fact be otherwise, a detailed statement as to the reasons 
for accepting other than the lowest bid. Such requirement appears to be 
reasonable and is deemed necessary to a proper audit of the expendi- 
we. ° * 8 

The purpose of the statutes requiring competition is primarily to 
give the United States the advantage of the lowest available price 
for the material or the service desired and presupposes the accept- 
ance of the lowest bid conforming to the stipulated conditions. 
There may be reasons why the lowest bid is not desired to be ac- 
cepted. However, a higher bid may not properly be accepted and 
higher cost be thus paid unless the reasons for the rejection of a 
lower bid are of such material character as to fully warrant such 
action and support the higher amount to be paid. Competitive bid- 
ders as well as the public in general are concerned in the acceptance 
of the lowest bid and if it appears that the rejection is upon insuffi- 
cient facts, there arises a proper question for the consideration of 
this office of the administrative action in accepting the higher bid. 

There is no doubt that it would not be in the interest of the United 
States to purchase supplies of an inferior grade or supplies as to 
which there is doubt as of their quality or durability. But there 
must be equality of bidding—all bids must be asked upon the same 
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conditions to afford proper comparison of bids. The quality re- 
quired for Government needs should be specified in order that all 
bidders may have equal opportunity to offer supplies or materials 
which meet the requirements so specified. That is, if quality is to be 
a determining factor in the acceptance or rejection of a particular 
bid, it must be so stated and bids not fully offering the quality 
specified are not required to be accepted, but if the quality specified 
is offered, a higher bid may not be accepted on the ground that it 
offers a better quality than that specified. 

The facts as to this condition of bidding have not been given in 
the matter here presented. Apparently the number of ply of the 
hose was specified, and bids offering the stipulated ply are for con- 
sideration on this basis as to which is the lowest. If, however, 
quality of ply was for consideration aside from the ordinary re- 
quirements of a ply, quality in this respect was a determining factor, 
and if it was so specified, and the hose offered at the lower bid did 
not offer such quality, you are authorized to accept the lowest bid 
meeting the quality specified. If otherwise, as to quality having 
been specified, acceptance of other than the lowest bid is not author- 
ized, but there would be for administrative consideration the ques- 
tion of asking new bids under which the requirements as to quality 
will be fully specified. 


(A-9938) 


TRAVELING EXPENSES—EXCEPTIONS TO REGULATIONS 


Where the travel regulations of a department, providing for reimbursement 
on a per diem in lieu of subsistence basis, were not required by, nor issued 
in execution of, a specific statute but were issued merely for the purpose 
of avoiding the necessity for specifying a per diem in each travel order, 
such regulations are administrative rather than legislative in character, 
and exception may be made thereto at the discretion of the head of the 
department. 

The Secretary of Commerce may authorize, by an order issued in advance of 
the performance of travel, payment of actual expenses of subsistence not 
in excess of $5 per day to an employee traveling on official business, 
though the travel regulation applicable to the particular class of em- 
ployees in the Department of Commerce provides that per diem of $4 
shall be paid in lieu of reimbursement of actual expenses. 


Decision by Comptroller General McCarl, November 6, 1925: 

Request was received June 3, 1925, for review of settlement No. 
C-24117-C, dated April 9, 1925,. wherein credit was disallowed in 
the accounts of C. E. Molster, disbursing clerk, Department of Com- 
merce, for $26.96 as excess over $4 per day of a payment made by 
him to an employee of the Bureau of Foreign and Domestic Com- 
merce on voucher No. 189581 of December, 1923, as reimbursement of 
actual expenses incurred while traveling on official business. 
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It appears that on November 8, 1923, the employee in question 
was authorized to travel on official business. The travel order 
stated that the employee would be allowed actual subsistence not to 
exceed $5 per day. 

The appropriation involved in this case—act of March 4, 1923, 42 
Stat. 1536—provides in general terms for all necessary expenses in 
connection with the work appropriated for without specifying 
whether travel subsistence shall be on a per diem or actual expense 
basis. The rule in such cases is that in the absence of a statutory 
provision to the contrary, reimbursement of actual expenses of sub- 
sistence not exceeding $5 a day is authorized under the act of April 
6, 1914, 38 Stat. 318, except where a per diem in lieu thereof is spe- 
cifically prescribed under authority of the act of August 1, 1914, 38 
Stat. 680. Such per diem may be prescribed by orders in individual 
cases, or by regulations applicable to a class of employees or a par- 
ticular service. 

On August 10, 1916, the Secretary of Commerce issued an order 
providing that all officers and employees of the Bureau of Foreign 
and Domestic Commerce would be reimbursed for subsistence ex- 
penditures on the basis of a per diem of $4 as provided for by the 
act of August 1, 1914, 38 Stat. 680, in lieu of actual subsistence 
expenditures. 

The facts in the case are not in dispute. The claimant was in a 
travel status and there was a regulation of the department under 
which he was entitled only to a per diem of $4 in lieu of subsistence 
expenses. The only question for determination is whether the regu- 
lation granting employees of the Bureau of Foreign and Domestic 
Commerce per diem in lieu of actual expenses is of the class having 
the full force and effect of a statute and therefore precludes the 
allowance of actual expenses in an individual case. 

It is clear that said regulation was not required by, nor issued in 
execution of, a specific statute but was merely for the purpose of 
avoiding the necessity for specifying a per diem in each travel order. 
Such regulations are administrative rather than legislative in charac- 
ter and the travel order prescribing actual expenses in this case was 
authorized as being within the administrative discretion vested in 
the head of the department. See 21 Comp. Dec. 482; 4 Comp. Gen. 
767. The facts in this case are essentially different from the facts 
involved in the case decided in 2 Comp. Gen. 342. 

It is held therefore that the travel order issued to the employee 
in this case conferred on him the right to reimbursement of his actual 
expenses of subsistence not in excess of $5 per day and accordingly 
upon review a difference of $26.96 is certified for credit in the 
accounts of C. E, Molster. 
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(A-11562) 
COURT DECISIONS—RES JUDICATA 


Where an officer of the Navy had filed a claim against the United States for 
retired pay in the Court of Claims and the judgment rendered was adverse 
to him and was not appealed, the administrative officers of the Govern- 
ment are without authority to consider the claim and the accounting 
officers may properly apply the principle of res judicata thereto. 

Comptroller General McCarl to the Secretary of the Navy, November 6, 1925: 

By your indorsement of October 13, 1925, I have the request of 
Lieut. B. L. Lankford (S. C.), United States Navy, for decision 
whether he is authoribed to pay Commander Robert T. Jasper, 
United States Navy (retired), the retired pay of a captain in the 
Navy, that officer having been given, September 16, 1925, a commis- 
sion as captain in the Navy on the retired list from the 21st day of 
September, 1899, in accordance with section 11 of the act of March 3, 
1899, 30 Stat. 1007. 

Commander Jasper filed his petition for the difference in pay 
now claimed in the Court of Claims and his petition was dismissed 
on the court’s conclusion that he was not entitled to the pay claimed. 
43 Ct. Cls. 368. There had been prior consideration of his rights, 
38 Ct. Cls. 202 and 40 Ct. Cls. 76. The basis of the present claim is 
the action of the Supreme Court in the case of Moser v. United 
States, the facts of Moser’s case being for practical purposes identical 
with the facts in Jasper’s case. The claim of Moser was allowed in 
the Court of Claims, 42 Ct. Cls. 86. In the consideration of the 
Jasper claim, 43 Ct. Cls. 368, the court conceded the allowance in the 
Moser case was an error of law. Notwithstanding the erroneous 
judgment, recurring installments of additional pay were allowed to 
Moser by the Court of Claims, its view being that the matter was 
res judicata. 49 Ct. Cls. 285, 53 Ct. Cls. 639, and 58 Ct. Cls. 164. 
However, on the last consideration the court implied that the con- 
clusion of law in the Jasper case was probably erroneous and the con- 
clusion in the Moser case, 42 Ct. Cls. 86, correct. Jasper again filed 
his petition in the Court of Claims after the second Moser case, 
and apparently on the ground the matter was res judicata, the court 
dismissed the petition January 15, 1917, 52 Ct. Cls. 521. The last 
Moser case was appealed by the United States, and the Supreme 
Court, 266 U. S. 236, affirmed the Court of Claims. It, however, 
specifically declined to consider the merits of the case, as appears 
from the following statement in the opinion of the court: 

In the second and third Moser cases, however, the Court of Claims declined 
to follow the Jasper case, holding that, by reason of its decision in the first 
Moser case, the question was res judicata. The present suit was decided in 


Moser’s favor upon the same ground; and, in addition, the court reverted to 
the position taken in the first Moser case, abandoning as unsound its view as 
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expressed in the Jasper case, upon the ground that the right of the officer 
was saved by the proviso. 

We find it unnecessary to consider the latter ruling, since we are of opinion 
that the court was clearly right in its application of the doctrine of res 
judicata. 

If, under the doctrine of res judicata, Moser was entitled to re- 
cover, it must be obvious that under the same doctrine Jasper, 
whose right has been litigated in the Court of Claims and decided 
adversely to him on two occasions, is not entitled to recover. ‘That 
this is correct has been decided in this case by the Court of Claims, 
49 Ct. Cls. 292, where it was said, respecting the application of the 
doctrine of res judicata. 

* * * as this court is not infallible, we may have been wrong in the 
Jasper case, and right in the former Moser case. We could not have been 


right in both cases, but, right or wrong, we made the law in those two cases. 
This circumstance is noted as showing the reason for the rule of res judicata. 


The final judgment of the court is binding on both parties to the 
suit and administrative officers may not defeat a judicial judgment 
favorable to the United States, which is conclusive on the claim. 
The accounting otlicers may properly negative such claim upon the 
principle of res judicata. 7 Comp. Dec. 653. Lieutenant Lankford 
is not authorized to credit the additional pay claimed by Com- 
mander Jasper. 


(A-11742) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPROPRIATION 
UNIT—ADMINISTRATIVE REORGANIZATIONS 


The appropriation “ Enforcement of narcotic and national prohibition acts, 
internal revenue, 1926,” act of January 22, 1925, 43 Stat. 771, constitutes 
one “ bureau, office, or other appropriation \ :it” within the meaning of the 
average provision appearing in the same si.tute, restricting the payment 
for personal services in the District of Coluxw ia in accordance with the 
classification act of 1923. 

The administrative reorganization of the personnel under an appropriation 
unit, resulting in a reduction of the number of positions in the District of 
Columbia under that unit, does not necessarily require the dismissal, or 
reduction in the individual salary, of any person within the unit in order 
to bring the average of the salaries of the total number of persons re- 
maining under any grade in the unit down to the average of the compeusa- 
tion rates specified for the grade, but if the authorized average has been 
exceeded by reason of the reorganization, no increases in salary within a 
grade thereafter may be made in the unit until the proper average is 
effected. 


Comptroller General McCarl to the Secretary of the Treasury, November 6, 
1925: 


I received October 30, 1925, your undated letter as follows: 


A reorganization and decentralization of the prohibition activities of the 
prohibition unit of the Bureau of Internal Revenue of this department has 
been under way for some time and is now nearing completion. This reorgani- 
zation and decentralization makes necessary a considerable reduction in the 
personnel of the Washington office of that unit. Within the prohibition unit 
is the narcotic division, which carries out the provisions of the Harrison 
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Narcotic Act and other laws relating to narcotic drugs. This work is paid 
for from the appropriation for the “ Enforcement of the narcotic and national 
prohibition acts,” the appropriation item for the current fiscal year carrying 
the provision that not to exceed $1,829,440 of the total appropriation for en- 
forcement of the narcotic and national prohibition acts shall be expended in 
narcotic work. 

In making the necessary reduction in the personnel of the Washington office 
of the prohibition unit it is believed it would be in the interest of good ad- 
ministration and efliciency to consider the narcotic division as a separate 
entity and not disturb the personnel of that division. sefore proceeding 
further in the decentralization and reduction it is necessary for this depart- 
ment to have your advice as to whether or not we may consider the narcotic 
division as a separate appropriation unit, inasmuch as the narcotic work is 
conducted separately and distinctly from prohibition enforcement work and 
inasmuch as Congress specifies that a certain amount shall be used in narcotic 
work. 

In effecting the organization of the prohibition unit we desire to leave the 
personnel of the narcotic division intact. 


The appropriation “ Enforcement of narcotic and national pro- 
hibition acts, internal revenue, 1926,” act of January 22, 1925, 43 
Stat. 771, provides one lump sum of $11,000,000— 
of which amount not to exceed $1,300,000 may be expended for personal serv- 
ices in the District of Columbia: l’rovided, That not to exceed $1,329,440 of 
the foregoing sum shall be expended for enforcement of the provisions of the 
said acts of December 17, 1914, and May 26,1922: * * *, 

In decision of March 7, 1925, 4 Comp. Gen. 741, 742, it was held 
as follows: 

There is for consideration herein the phrase “ bureau, office, or other appro- 


priation unit.” The word “other” shows that there must be primarily an 
“appropriation unit”; that is, a heading or item specifically provided in the 


appropriation act, and that the words “ bureau” and “ office” are descriptive 
of appropriation units or headings or items. Accordingly, in the absence of 
separate appropriation units or headings or items in the appropriation act 
itself the average provision has no relation whatever to administrative divi- 
sions or units that may be created or established by administrative officers 
either under express statute or as a matter of administrative procedure or 
convenience. 

The appropriation act in this case does not specifically provide for 
separate units or headings or items for enforcement of national 
prohibition and enforcement of the narcotic acts, respectively. The 
sum of $1,300,000 fixed as the maximum amount available for per- 
sonal services in the District of Columbia, to which the average 
provision is applicable, is a common sum for expenditure in the en- 
forcement of the national prohibition act and the narcotic enforce- 
ment acts. The item of $1,329,440, mentioned by you, is the maxi- 
mum amount made available for enforcement of the narcotic acts, 
whether in the District of Columbia or elsewhere. It is a restriction 
on the use of the total appropriation item of $11,000,000, but may 


not be considered as creating a separate item of appropriation as 
construed in the quoted decision. 

Even if the appropriation in question could be considered as pro- 
viding a separate item for enforcement of the narcotic acts, there is 
such similarity between the enforcement of those acts and the na- 
tional prohibition act as to impel the holding that the aggregate 
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amount appropriated for enforcement of all said acts constitutes 
but one “bureau, office, or other appropriation unit.” In this con- 
nection see decision of April 14, 1925, 4 Comp. Gen. 852, wherein was 
considered the appropriations under the Department of Justice, 
holding as follows: 


There is unquestionably a common purpose in all the work provided for 
under each of the items that have to do with the enforcement of the laws ofe 
the United States. The difference in the laws to be enforced or violations 
thereof to be prosecuted does not justify or authorize a division of the per- 
sonnel into separate units. The restriction of the average provision may be 
applied properly only by grouping all the personnel engaged in the enforce- 
ment and prosecution of violations of all the laws provided in the several 
appropriation items into one unit, wherein comparison of efficiency may prop- 
erly determine promotions, demotions, and dismissals. 


You are advised therefore that the appropriation “ Enforcement 
of narcotic and national prohibition acts, internal revenue, 1926,” 
constitutes one “ bureau, office, or other appropriation unit” within 
the meaning of the average provision appearing in the same statute 
restricting payment of compensation in the District of Columbia in 
accordance with the classification act of 1923. 

There is noted your statement as to the desire of the department 
to leave the personnel of the narcotic division intact in effecting the 
reorganization of the prohibition unit. This would indicate an 
assumption that a decentralization of a part of the work under the 
appropriation unit would necessitate a readjustment of the salaries 
of the employees remaining in the District of Columbia to the basis 
of the new average established by the reduction of the number of 
positions in the District of Columbia under the appropriation unit. 
In this connection, you are advised that administrative reorganiza- 
tions of the personnel under an appropriation unit, such as you 
describe, do not necessarily require the dismissal, or reduction in the 
individual salary, of any person within the unit in order to bring 
the average of the salaries of the total number of persons remaining 
under any grade in the unit down to the average of the compensa- 
tion rates specified for the grade. However, if the authorized aver- 
age is exceeded by reason of the reorganization, no increases in sal- 
ary within a grade thereafter may be made in the unit until the 
proper average is effected. 

(A-10736) 
SUBSISTENCE, AT HEADQUARTERS—RETROACTIVE CHANGE OF 
ORDERS 


Where an agent of the Internal Revenue Service in charge of a certain field 
division was transferred to another field division as agent in charge, 
effective on a certain date, the headquarters of the division to which he 
was transferred became his regular post of duty from that date, and an 
order issued subsequent to that date, purporting to designate such new 
headquarters as the agent's post of duty effective from a still later date, 
is ineffective to place the agent in a travel status entitling him to subsist- 
ence expenses while at the new headquarters for any period subsequent to 
the effective date of the original change of station orders. 
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Decision by Comptroller General McCarl, November 7, 1925: 

Request has been made for review of settlemept C—28954-Ti, 
dated July 28, 1925, of the accounts of John R. Kirk, internal 
revenue agent in charge of the Pittsburgh division, wherein there 
was disallowed credit for subsistence expenses incurred by him in 
the sum of $39.35 during the period February 20 to 28, 1925, 
voucher 1292, and $99.59 during the month of March, 1925, voucher 
1461, while at Pittsburgh, Pa. 

Replying to request of this office to be furnished copy of travel 
order and with any evidence showing whether change of station 
was contemplated to be temporary or permanent, Mr. Kirk sub- ° 
mitted copy of letter of January 5, 1925, in which the Commissioner 
of Internal Revenue advised him as follows: 


You are hereby relieved from duty as internal revenue agent in charge 
of the Nashville division and assigned as internal revenue agent in charge 
of the Pittsburgh division, effective February 1, 1925, thereby relieving from 
duty Internal Revenue Agent in Charge Albert W. Smith, now in charge of 
that division. 

You will be relieved from duty in the Nashville division by Mr. John M. 
Roberts, who has been appointed internal revenue agent in charge of that 
division. 

You will direct all officers and employees assigned to duty in the Nashville 
division to report to Mr. Roberts for assignment to duty under his direction. 
Officers located at points outside of the city of Nashville need not report in 
person, but should be informed of this change and be given necessary instruc- 
tions regarding the handling of their work in the future. 

Upon reporting in Pittsburgh you are directed to receipt to Internal Revenue 
Agent in Charge Smith for all Government property pertaining to the Pitts- 
burgh division which is in his possession at the time of transfer. This receipt 
must be in triplicate, the original to be forwarded to this office, the duplicate 
to be given to Internal Revenue Agent Smith, and the triplicate to be retained 
by you. 

This receipt should include all synopses of corporation and individual in- 
come-tax returns sent by this office to the internal revenue agent in charge 
of the Pittsburgh division, both those in the office and those in the hands of 
the officers in the field. 

Internal Revenue Agent in Charge Smith has been directed to have all 
officers and employees assigned to duty in the Pittsburgh division report to 
you for assignment to duty under your direction. 


Mr. Kirk arrived at Pittsburgh on February 1, 1925. 

He also submitted copy of letter from the Commissioner of 
Internal Revenue addressed to him as internal revenue agent in 
charge at Pittsburgh, Pa., under date of February 20, 1925, reading: 


You are hereby advised that your designated post of duty has been fixed at 
Pittsburgh, Pennsylvania, effective April 1, 1925. 
























The disallowances were made on the ground that this letter of 
February 20, 1925, purporting to fix a future date when his status 
would change from a temporary to a permanent one, appeared to 
have been for the sole purpose of paying subsistence to him at his 
regular duty station, and that his status became permanent, as dis- 
tinguished from indefinite or temporary, upon promulgation of the 
letter of February 20, 1925, 
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In letter dated July 29, 1925, Mr. Kirk claims that his designated 
post of duty was Nashville, Tenn., during the months of February 
and March; and that during that period he was in a travel status 
under orders. 

li appears that the Seer: tary of the Treasury approved January 
13, 1925, a letter addressed to Mr. Kirk at Nashville, Tenn., under 
date of January 5, 1925, by the Commissioner of Internal Revenue, 
reading: 

You are hereby transferred, effective February 1, 1925, from the position of 
internal revenue agent in charge (Nashville division), at $4,600 per annum— 
i'11—-to that of internal revenue agent in charge (Vittsburgh division), with 
compensation at the rate of $5,200 per annum—F12—payable from the appro- 
priation “ Collecting the internal revenue. ” 

You will be allowed actual necessary traveling expenses, subject to the limi- 
tations prescribed by law and departmental regulations, when absent on official 
business from your designated post of duty. 

In 2 Comp. Gen. 757 it was held that the status of a deputy col- 
lector of internal revenue with respect to traveling and subsistence 
expens s should be determined by the actual facts or circumstances 
rather than by an arbitrary designation of his post of duty. 

In the instant case Pittsburgh, Pa., the headquarters of the divi- 
sion to which Mr. Kirk was transferred as internal revenue agent in 
charge, became his regular station and designated post of duty Feb- 
ruary 1, 1925, the date of his arrival there pursuant to the orders 
hereinbefore quoted transferring him to said station, and the pro- 
vision for traveling expenses in his order of transfer must be con- 
strued to have had reference to Pittsburgh as his post of duty. The 
letter of February 20, 1925, designating Pittsburgh as his post of 
duty, effective April 1, 1925, was therefore ineffective to put him 
in a travel status entitling him to subsistence expenses while at 
Pittsburgh from February 1 to April 1, 1925. 

Voucher 1292, covering traveling expenses claimed for the month 
of February, shows that Mr. Kirk left Pittsburgh, Pa., on February 
18 on official business at 5 p. m., and arrived at Erie, Pa., at 8.30 
p. m., incurring actual expenses for supper $2.15, tip $0.15, and 
lodging $4—total $6.30; and that he left Erie on February 19 at 
3.18 p. m., and arrived at Pittsburgh at 7.35 p. m., incurring expenses 
for subsistence for that day before arriving at Pittsburgh, for break- 
fast $0.65, dinner $0.45, tips $0.30, and supper $1.75—total $8.15. 

Upon review there is disallowed credit upon voucher 1292 in the 
sum of $131.20, representing total subsistence claimed in the amount 
of $139.35, less $8.15 for such expenses while away from his regu- 
lar post of duty (February 18, $5; February 19, $3.15); and the 
disallowance of $99.59 upon voucher 1464, covering subsistence ex- 
penses claimed for the month of March while at Pittsburgh, is 
sustained. 
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(A-10994) 


MEDICAL TREATMENT—VETERANS’ BUREAU BENEFICIARIES IN 
PRIVATE HOSPITALS 





Where a private hospital is authorized by the Veterans’ Bureau to furnish 
medical treatment to a veteran of the World War, said hospital is en- 
titled to payment for the cost of reasonable and necessary treatment 
furnished, nowithstanding the veteran may have, at a prior date, refused 
to accept treatment at a Government hospital. Payment, however, is 
limited to the necessary and authorized period of treatment, and the 
hospital may not be reimbursed for treatment furnished during the time 
the veteran elected to remain in the hospital after being authorized by 
the attending physician to return home. 


Decision by Comptroller General McCarl, November 9, 1925: 

There is for consideration the request of the Mayo Clinic for 
review of settlement No. 027064, of July 6, 1925, disallowing its 
claim for reimbursement for amounts paid the Colonial and Kahler 
Hospitals for services rendered Stuart Lake, beneficiary of the 
United States Veterans’ Bureau, during the period September 7, 
1922, to April 6, 1923. 

It appears from the record that in a letter of June 27, 1922, the 
beneficiary refused treatment by Government hospitals or surgeons, 
but that subsequently his hospitalization and treatment at Rochester 
were authorized by the Veterans’ Bureau and he was admitted to 
treatment by the Mayo Clinic at Rochester, Minn., by direct au- 
thorization of the medical officer in charge of the District 12 Sta- 
tion, United States Veterans’ Bureau, San Diego, Calif. 

The decisions of this office disallowing payment or reimbursement 
for medical and hospital treatment at private hospitals because the 
beneficiaries had refused treatment at Government hospitals were 
not intended to, and do not, apply to cases in which the treatment 
by private hospitals had been duly authorized by the Veterans’ 
Bureau. The treatment in this case having been furnished under 
authority of the Veterans’ Bureau, the claimant is entitled to pay- 
ment therefor in so far as such treatment was within the scope of 
the authorization. It appears from the record that the Mayo Clinic 
does not maintain its own hospitals but treats its patients at other 
hospitals, and that the hospitals involved in the present claim have 
been paid by the Mayo Clinic, as evidenced by receipted bills. 

With respect to that portion of the claim involving payment to 
the Kahler Hospital, the following statement, dated July 18, 1924, 
has been furnished by the doctor of the Mayo Clinic who authorized 
the transfer of the patient from the Colonial to the Kahler Hospital : 

I believe the only remaining point you wish information from me on concern- 


ing Stuart Lake is the difference in rates between the Colonial and the Kahler 
Hospitals. The situation is this: Mr. Lake was told he could go home, but he 


DECISIONS OF THE COMPTROLLER GENERAL 341 


asked permission to go over to the Kahler for possibly two or three weeks 
before leaving, so that he could get more strength and feel better. Accordingly, 
I dismissed him from the Colonial and he went over to the Kahler Hos- 
aa, * * *, 


* * - e * * + 

My reason for giving permission for Mr. Lake to change for the period men- 
tioned from the Colonial to the Kahler was that he had been so long a time at 
the Colonial, was dissatisfied with things in general, and as he being the type 
of individual he was, an educated man greatly depressed from his experience in 
the war and by his failure to obtain union in the fracture, I felt that he was 
entitled to some special concession. I am frank to say that I would not have 
given permission in the majority of instances, but it seemed to me that Mr. 
Lake's case is different from the average one. 

It thus appears that the hospitalization at the Kahler Hospital 
after the patient’s condition was such that he had been told by the 
medical officer in charge of his case that he could go home was not 
a real necessity in connection with the authorized treatment. The 
treatment or hospitalization at the Kahler Hospital not being neces- 
sarily incurred but due merely to the personal desires of the patient, 
can only be considered as a personal liability of the patient and not 
as creating any liability on the part of the Government therefor. 
The disallowance as to that portion of the claim must be and is 
accordingly sustained. 

The treatment or hospitalization in the Colonial Hospital was 
apparently a necessary part of the treatment authorized by the 
Veterans’ Bureau, and that portion of the claim has been reduced by 
administrative audit to $1,993 and forwarded to this office “ for con- 
sideration under decision of April 21, 1925.” Said decision of April 
21, 1925, A-8834, contained the following: 

Claims of individual physicians and contract hospitals furnishing medical 
and hospital treatment to persons not within the terms ot the controlling stat- 
utes sent them by the proper officials of the Veterans’ Bureau, where the indi- 
viduals or hospitals acted in good faith without any knowledge of administra- 
tive irregularity, are for submission to the Congress for legislation, or, in 
exceptional cases involving emergencies or an erroneous construction of doubt- 
ful provisions of law, for presentation to this office for consideration and 
direct settlement with administrative report and recommendation. 

The present case does not involve the treatment of a person not 
entitled to the benefits of the World War veterans’ act. The refusal 
of the beneficiary to accept treatment at Government hospitals would 
not forever bar him from treatment at Government expense if and 
when otherwise authorized by proper officials of the Veterans’ Bu- 
reau, the method and place of treatment of lawful beneficiaries 
of the bureau being primarily a matter for determination by the 
director of that bureau. 

Upon review there is certified due the Mayo Clinic $1,993. 
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(A-11048) 


CONTRACTS, CONSIDERATION—PURCHASE OF GASOLINE AND OIL 
BY THE POST OFFICE DEPARTMENT 


In view of the urgent needs and peculiar conditions affecting the vehicle 
branch of the Postal Service throughout the country, objection will not 
be made to the entering into of sliding-scale contracts for the purchase 
of gasoline and oil based on the current market prices at the time and 
place of delivery, where an ultimate differential is shown in favor of the 
United States below the ascertained tank wagon or market price, when 
the same or better results can not be otherwise obtained under flat-price 
contracts covering a reasonable period of time. 5 Comp. Gen. 186, modified. 
purchase of gasoline and oil by postmasters for the operation of post- 
office vehicles are expenses incurred by them for the maintenance of their 
offices, and such expenses may be retained out of or paid from the receipts 
of their respective offices, or they may be paid by postmasters designated 
as disbursing postmasters by the Post Office Department out of other 
funds allotted by the department, as provided in sections 198 and 206 of 
the Postal Regulations. 


Comptroller General MecCarl to the Postmaster General, November 9, 1925: 

There has been received your letter of October 9, 1925, requesting 
further consideration of the questions involved in decisions of this 
office, dated September 12, 1925, 5 Comp. Gen. 186, and May 20, 1925, 
A-8751, relative to contracts for purchases of gasoline and oil for 
various public services. 

In said decisions there was suggested the advisability of contract- 
ing for gasoline on the basis of a fixed price for a definite period. 
With reference to said suggestion you state— 
the sliding-scale contract with a differential based on market variations will, 
as in the past, enable us to secure gasoline at least $0.02 per gallon cheaper 


for the entire service than it can be secured on a consideration definitely fixed 
over a given period. * * * 


and you request decision whether— 


it would be legally possible and feasible to recognize a postmaster as an admin- 
istrative officer with sufficient authority to finally determine the current market 
price of a commodity on a given date on evidence secured by him, and effect 
payment from funds in his custody. * * * 


further stating that— 


Where gasoline has been been procured under contracts of this nature in the 
past, the “ market price” has been regarded as the current price charged the 
publie in the community. 

You further state that a number of postmasters last year were able 
to secure contracts allowing a discount of 1 per cent for payment 
within 10 days, resulting in a saving for this service of $1,835.73, 
and that the requirement of the submission of all vouchers to the 
General Accounting Office for direct settlement will result in the 


loss of such discounts. It is further represented by data which you 
submit that the so-called sliding-scale contracts with a differential 
based on current market prices will effect an average saving of at 
least $0.02 per gallon, which would result in a gross annual saving 
in the service affected of more than $162,000, based on last year’s 
consumption of gasoline, 
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The contract referred to in the decision of May 20, 1925, A-8751, 
was held to be legal but not desirable, because of the indefiniteness 
of price and the necessity of making proof of the market price at 
place and on the date of delivery, in order to establish the correct 
amount payable, and it was held that all such vouchers for future 
payments thereunder should be forwarded to this office for direct 
settlement accompanied by such evidence. | 

On the question of the legality of disbursements made by post- 
masters, in decision of June 9, 1925, A-8948, after quoting from 
sections 3674, 3860, and 3861, Revised Statutes, and section 3807 
of the act approved June 10, 1921, 42 Stat. 25, it was held that 
while section 3861, Revised Statutes, confers authority on post- 
masters to make certain expenditures, it is limited to such expenses 
as were incurred by him, and that such authority does not extend 
to contracts made by the Postmaster General or the purchasing 
agent of the Post Office Department. 

It seems clear, however, that purchases of gasoline and oil neces- 
sitated for the operation of the vehicle service by the different post- 
masters at their respective stations would fall within the definiton 
of “expenses * * * incurred by him” for the maintenance of 
their offices and which may be retained out of or paid from the 
receipts of such offices, or such expenses may be paid by such post- 
masters when designated as disbursing officers by the Post Office 
Department out of other funds alloted by the department in accord- 
ance with sections 198 and 206 of the Postal Regulations. In this 
connection, attention is invited to section 3834, Revised Statutes, 
which makes the bond of postmasters liable for the faithful per- 
formance of all duties and trusts imposed upon them either by law, 
or the rules and regulations of the department, and section 3862, 
Revised Statutes, provides that no deductions made by postmasters 
out of the receipts of their office “shall be valid unless found to be 
in conformity with law.” 

In view of the urgent and peculiar conditions which affect the 
vehicle branch of the Postal Service throughout the country as now 
shown to exist by the facts presented, namely: (a) The lack of 
storage facilities in many places; (b) the inability to secure flat- 
price contracts for future deliveries of gasoline and oil; (¢) that 
the so-called sliding-scale contracts can be secured by the depart- 
ment showing an ultimate differential in favor of the Government, 
below the tank-wagon market prices at the time and place of 
delivery of from $0.01 to $0.03 per gallon or an average of about 
$0.02 per gallon; and (d) that a saving of 1 per cent discount can 
be effected in many instances where payment can be made within 
10 days, no objection will be made by this office to the continuation 
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of the practice of entering into such sliding-scale contracts for the 
purchase of gasoline and oil, based on the current market tank- 
wagon prices at the time and place delivered, showing an ultimate 
differential in favor of the United States below the true and ascer- 
tained tank-wagon market price, upon an administrative finding 
to the effect that the same or better results can not be obtained by 
securing flat-price contracts covering a reasonable period of time. 

Payments may be made for purchases thus effected by such desig- 
nated disbursing postmasters under the contracts described when 
supported by satisfactory evidence of the true tank-wagon market 
price as of the date and place of delivery. Such evidence may be in 
the form of a certificate made by such disbursing postmaster stating 
the amount of the tank-wagon or market price at the time and place 
involved and the facts on which such price was determined by him. 

The questions submitted are answered accordingly. 

(A-11694) 
PURCHASES, MEDALS—CITIZENS’ MILITARY TRAINING CAMPS 


2 


As the provision in the appropriation “ Citizens’ military training camps, 1926, 
act of February 12, 1925, 48 Stat. 924, “for gymnasium and athletic sup- 
plies,” was intended to cover only supplies for athletic exercises or gym- 
nasium work, the purchase of medals from said appropriation to be 
awarded winners of athletic events at citizens’ military training camps 
is not authorized. 


Comptroller General McCarl to Capt. E. W. Wilson, United States Army, 

November 12, 1925: 

I have your letter of October 20, 1925, transmitted to this office by 
indorsement dated October 26, 1925, from the Chief of Finance, in 
which you request to be advised as to whether you are authorized to 
pay under the appropriation “ Citizens’ military training camps, 
1926,” a voucher for $360.39 presented by The Robbins Co., Attle- 
boro, Mass., covering the cost of certain medals furnished under 
War Department purchase orders No. 252 and No. 311, dated Sep- 
tember 16, 1925, and September 30, 1925, respectively. The voucher 
is stated to cover the following items: 


110 medals F 3537 CMC 25 Ster. 
medal . «ee 25 R. P. complete 
medals F Cit. Mil. Camp, Ster. lot 
medals - 2 - R. P. $5.00 ea 
medals “ PL BRZ $1.60 ea 


A memorandum accompanying the voucher, signed by F. W. 
Glover, lieutenant colonel, Cavalry (D. O. L.), C. M. T. C. officer, 


states: 


These medals are awarded to the winners of the various athletic events at 
the CMT camps in this corps area, and were purchased from funds specifically 
allotted under Army appropriation act, tiscal year 1926, for gymnasium and 
athletic supplies. $1,350.00 for this purpose was allotted this corps area. 
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The appropriation “ Citizens’ Military Training Camps, 1926,” 
43 Stat. 924, contains the following: 


* * * for gymnasium and athletic supplies (not exceeding $15,000) ; 
* 


This item was first included in the appropriation under “ Citizens’ 
Military Training Camps” for the fiscal year ending June 30, 1925, 
and the purpose and object of the language are stated in the testi- 
mony of Dr. George F. James, national executive secretary Citi- 
zens’ Military Camps Association, Chicago, Ill., and Col. R. E. 
Beebe, United States Army, before the subcommittee of the House 
Committee on Appropriations considering the War Department 
appropriation bill for 1925, as it appears on pages 848 and 849 of 
the hearings on said bill, as follows: 


There is just one point, Mr. Chairman, that I would like to add. 
PHYSICAL-TRAINING EQUIPMENT 


We have always emphasized the physical training given in the camps. We 
have encouraged sports of all kinds and have been giving a good deal of the 
month’s program to that sort of thing. It has tended to develop the physical 
health; it improves teamwork on the part of the boys there, and has tended to 
make them leaders in their own home groups when they go back there. We 
have been trying to set a standard of physical fitness for Young America. 

Now we need help in the form of a specific appropriation for physical-train- 
ing equipment for the boy who likes to play baseball or football. We are giving 
them training in that; and I do not know whether it meets with your approval 
or not, Mr. Chairman, but we also want to get some sets of boxing gloves. We 
believe in encouraging the manly sport there, because it makes the boys more 
self-reliant. 

Mr. ANTHONY. How do you secure athletic equipment, Doctor? 

Doctor JAMEs. I will ask Colonel Beebe to answer that. 

Colonel Berse. We have been purchasing that from the fund provided for 
citizens’ military training camps, but this fall the comptroller decided to stop 
that expenditure. Consequently we feel that we can no longer authorize that 
unless it is specifically incorporated. 

Mr. ANTHONY. Have you set up a specific item anywhere in the bill for 
that? 

Colonel BEEBE, No, sir; because that came out from the Comptroller’s office 
after the Budget was completed. 

Mr. ANTHONY, How much did you use for that purpose at the camps this 
year? 

Colonel Breese. This past year we authorized them to use as high as $1 
per man. That, however, was not expended. They spent somewhere between 
$15,000 and $20,000. 

Mr. ANTHONY. What language would you have to have, Colonel, in order 
to buy athletic equipment, just for athletic equipment for use of the camps? 
Would that be satisfactory? 

Colonel Breese. If we inserted after the words there “recruiting and adver- 
tising” the words “ gymnasium and athletic supplies,” that would cover it. 

Mr. Barsour. Have you estimated how much it will require for that purpose 
this year, Colonel? 

Colonel Breese. I think approximately the same amount as was spent last 
year—about $20,000. . 


In view of this testimony it would appear that the item “ gym- 
nasium and athletic supplies” was intended to cover only supplies 
for athletic exercises or gymnasium work. Medals are not gym- 
nasium or athletic supplies, and you are accordingly advised that 
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the appropriation sought to be charged does not make provision for 
the purchase thereof and is not available for the payment of the 
voucher submitted, 


(A-11744) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPROPRIATION 
UNIT—CIVIL SERVICE COMMISSION 


appropriation items provided under the Civil Service Commission for per- 
sonal services in the District of Columbia constitute one “ bureau, office, 
or other appropriation unit,” within the meaning of the average provision 
restricting payment of compensation in the District of Columbia in accord 
ance with the classification act of 1923, except the item for employment of 
expert examiners not in the Federal service, the hiring of whom need not 
be included in determining and maintaining the proper salary average of 
the grade. 


Comptroller General McCarl to the president, United States Civil Service 

Commission, November 13, 1925: 

I have your letter of October 29, 1925, requesting decision whether 
the appropriations under the Civil Service Commission are to be 
considered as providing one or more appropriation units within the 
meaning of the phrase “ bureau, office, or other appropriation unit ” 
appearing in the average provision restricting payments of com- 
pensation for personal services in the District of Columbia in accord- 
ance with the classification act of 1923. 

The decisions of this office have held that ordinarily the respective 
bureaus in a department are the units within the meaning of the 
average provision in the absence of a specific showing that the 
bureau is operating under two or more appropriations providing for 
dissimilar or unrelated activities. 4 Comp. Gen. 167, 168; ¢d. 342; 
id. 741. Where satisfactory evidence has been furnished that a 


« 


bureau is operating under more than one appropriation providing 
for separate and distinct activities, and separate appropriation 
items have been provided by statute, making it impracticable to 


compare the efficiency of employees under one appropriation item 
with employees under another appropriation item for the purpose 
of promotions, demotions, and dismissals, the decisions have recog 
nized and authorized more than one unit under the bureau or office. 
See 4 Comp. Gen. 456, and 817, modifying 4 Comp. Gen. 342. Under 
the Department of Justice, where there are no bureau organizations, 
the department was considered as a unit with the exception of two 
appropriation items. 4 Comp. Gen. 851. Additional amounts 
authorized under War Department field service appropriation for 
personal services in the District of Columbia were held to be sup- 
plemental to and for the same general purpose as the regular item 
for personal services in the District of Columbia. 4 Comp. Gen. 678. 
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Appropriations for the Civil Service Commission for the fiscal 
year 1926 are found in the act.of March 3, 1925, 48 Stat. 1200, 
wherein no provision has been made for bureau or oflice organiza- 
tions. There are four appropriation items which provide for per- 
sonal services in the District of Columbia, as follows: 

(1) Salaries: For three commissioners and other personal services in the 
District of Columbia in accordance with the classification act of 1923, $470,000, 

(2) For employment of expert examiners not in the Federal service to pre- 
pare questions and rate papers in examinations on special subjects for which 
examiners within the service are not available, $2,000, 

(3) To carry out the provisions of section 13 of the act entitled “An act 
for the retirement of employees in the classified civil service, and for other 
purposes,” upproved May 22, 1920, including personal services in the District of 
Columbia * * * $35,000, of which amount not to exceed $34,440 may be 
expended for personal services in the District of Columbia. 

(4) For examination of presidential postmasters, * * * $32,000, of which 
amount not to exceed $26,880 may be expended for personal services in the 
District of Columbia. 

The purposes for which provision is made under these items are 
similar and all relate to the regular work of the Civil Service Com- 
mission—that is, personnel matters of the Government and the 
keeping of personnel records. There appears no division of activity 
sufficiently marked to justify separation of the funds appropriated 
for personal services in the District of Columbia under the Civil 
Service Commission into more than one “ bureau, office, or other 


appropriation unit,” for the purpose of comparing efliciency of em- 


ployees in making promotions, demotions, or dismissals. 

As to item No. (2), it is understood that an expert examiner is 
hired to prepare questions and rate papers in examinations on special 
subjects and that they are never employed for the general work of 
the commission. Such hiring is comparable to the hiring of an ex- 
pert witness to testify in individual cases or class of cases, in regard 
to which it was held in decision of October 30, 1925, 5 Comp. Gen. 
302, as follows: 

* * * Jt is understood that an expert witness is hired to testify in 
individual cases or in a class of cases. Such hiring would not appear to be a 
“specific civilian office or employment” within the meaning of the classifica- 
tion act, which defines “ positions” as a “specific civilian office or employ- 
ment.” The hiring of an expert witness to testify in a specific cuse would not 


create a position or fill a position already existing. Therefore, there being no 
position to be allocated, the classificution act does not apply to such hiring. 


* * 

Accordingly, the hiring of expert examiners not in the Federal 
service need not be included in determining and maintaining the 
proper salary average of a grade. 

You are advised, therefore, that all funds providing for personal 
services in the District of Columbia under the Civil Service Com- 
mission, with the exception of the item for employment of expert 
examiners not in the Federal service, must be considered as one 
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“bureau, office, or other appropriation unit,” within the meaning 
of the average provision restricting, payments of compensation in the 
District of Columbia in accordance with the classification act of 
1923. 


(A-11248) 


CONTRACTS—MISTAKE IN BID 


Where the total price quoted in a proposal to furnish a Veterans’ Bureau hos- 
pital with 12 dozen cans of asparagus tips did not correspond with the 
unit price quoted per dozen the apparent mistake was sufficient to put 
the Government contracting officer on notice that either the unit price 
or the total price was in error, and as no price lower than the actual 
cost to the contractor for furnishing the asparagus was received from 
any other bidder, additional payment may be allowed it, under the contract 
as accepted, in an amount representing the difference between the price 
quoted per unit and the actual cost for furnishing the asparagus. 

Decision by Comptroller General McCarl, November 16, 1925: 

Clayton-Hughes Co. applied August 15, 1925, for review of settle- 
ment No. 091007, dated August 4, 1925, disallowing its claim for 
$29.70, representing the difference between $1.45 and $2.1214 per 
dozen for 44 dozen cans asparagus tips furnished United States 
Veterans’ Bureau Hospital No. 88, Memphis, Tenn., during October, 
November, and December, 1924. 

By circular proposal (Form 130—Rev. Mar., 1923) dated Sep- 
tember 4, 1924, subject to therein advertised condition, among others, 
that the bureau reserved the right to reject any part of a bid, claim- 
ant proposed to furnish to said hospital during the quarter ending 
December 31, 1924, certain supplies at the charges set opposite each 
item. Claimant’s proposal was accepted September 15, 1924, as to 
certain of the items as being the lowest of the bids received. In- 
cluded among those accepted was the item— 












* * 








* 





* 
Unit Price Total Price 
12 doz. Asparagus, #1 Libby or equal Del Monte__-.----_-_- $1. 45 $29. 40 
» ~ * 














To be delivered at such times and in such quantities as required. 
It appears that on December 18, 1924, claimant protested against 
filling a further order for asparagus under its contract, claiming that 
it had already furnished more than was called for therein, and con- 
tending also that the unit price $1.45 per dozen typewritten in its 
accepted proposal was a typographical error, its correct bid price 
being $2.45 per dozen. The hospital authorities contended that the 
contract bore on its face the qualification “ Estimate quantity,” and 
therefore that a quantity in excess of 12 dozen was within the pro- 
vision stated at the close of the items, “ To be delivered at such times 
and in such quantities as may be required.” The caption “ Estimate 
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quantity ” over the items does appear in claimant's contract for sup- 
plies for the quarter ending March 31, 1925, but not in the contract 
here in question, under which delivery appears to have been made of 
44 dozen cans of asparagus tips, for which payment was made at 
the rate of $1.45 per dozen, the contract price as interpreted by the 
hospital authorities. With reference to the quantity ordered and 
supplied the officer in charge states that several thousand more 
meals were furnished in October, November, and December, 1924, 
than had been the case in any previous quarter. 

The quoted unit price of $1.45 per dozen for the 12 dozen as it 
appears in the proposal would make the total price for the item 
$17.40, whereas the total price stated therein for the item is $29.40, 
which would be at the rate of $2.45 per dozen. There are therefore 
two prices stated in the contract for the item which results in an 
ambiguity in the contract terms, requiring an explanation, and suffi- 
cient to put the contracting officer on notice that one or the other 
of the prices quoted must be an error. The contractor contends 
that the unit price of $1.45 per dozen was a typographical error made 
in copying from its penciled figures and that the correct unit price 
bid is $2.45. This contention appears to be borne out by the total 
price stated. See decision of January 14, 1925, A-7101, and citations 
therein. In this connection it is noted that in the claimant’s pro- 
posal for supplies for the quarter ending June 30, 1924, the unit 
price for 12 dozen of like asparagus is $4.25, total price $57, and in 
its proposal for the quarter ending March 31, 1925, the unit price 
for 18 dozen is “$2.60 per dozen,” no total given, but that neither 
item in said proposals was accepted. 

The claim in the amount of $29.70 represents the difference be- 
tween the price $1.45 per dozen paid claimant for the 44 dozen cans 
of asparagus tips furnished the hospital during the quarter ended 
December 31, 1924, and the price of $2.1214 per dozen which claim- 
ant alleges was the actual cost to it for the same. It does not appear 
that any price lower than $2.1214 per dozen was received from any 
other bidder. 

Upon review $29.70 is certified due claimant. 


(A-11453) 
SALES, SURPLUS WAR SUPPLIES—AUCTIONEER’S FEES 


Where an auctioneer is employeed to conduct a sale of surplus property of 
the Government and payment for such services is to be made on a com- 
mission basis—i. e., a fixed per cent on the sales—the basis of arriving at 
the proper amount on which to compute the auctioneer’s fees under the 
contract, where there were canceled sales, refunds, defaults, forfeitures 
of deposits, and payments for overdeliveries, should be determined by 

(1) Adding to the total amounts paid on or before delivery as purchase 
price on sales actually consummated, (a@) the amounts subsequently paid 
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by purchasers to cover overages in quantities delivered, and (b) ths 
amounts of all sales in which the purchaser defaulted and there is 
shown to have been no fault or negligence on the part of the auctioneer. 
and 
(2) Deducting therefrom (a) the amount of refunds to purchasers to 

cover shortages in deliveries where payments were made at unit prices on 
estimated quantities subject to adjustment on determination of aciual 
quantities delivered, and (b) the amounts of refunds made to purchasers 
where there was no sale because of the nonexistence of the thing pur- 
p&ted to be sold, on account of goods not fit for consumption, because of 
goods stolen, ete. 

An auctioneer is not entitled to compensation for sales made to defaulting 
purchasers in cases in which the auctioneer had not required all the nee- 
essary deposits, etc. 


Comptroller General McCarl to Lieut. Col. S. B. McIntyre, United States 

Army, November 16, 1925: 

There has been received your letter of September 11, 1925, submit- 
ting, with request for decision as to whether you are authorized to 
make payment thereon, a voucher stated in favor of Samuel T. Free- 
man & Co. for $83.64, the alleged balance due for services as aue- 
tioneer in the sale of surplus property at a public auction sale held 
December 15, 1922, at the United States Army Quartermaster In- 
termediate Depot, at Philadelphia, Pa, 

It appears that the firm of Samuel T. Freeman & Co. was em- 
ployed as the auctioneer to conduct said sale, for which service the 
following commissions were to be paid: 


On sales up to and including $25,000, 644% on $25,000, or $1,625.00, this 
amount to be the compensation whether the amount of the sale actually 
reaches $25,000 or not. 

On sales in excess of $25,000 and up to and including $50,000, the sum of 
$1,625.00 plus 2% of the excess over $25,000, or a maximum of $2,125.00. 

On sales in excess of $50,000 and up to and including $75,000, the sum of 
$2,125.00 plus 114% of the excess over $50,000, or a maximum of $2,500.00. 

On sales in excess of $75,000 and up to and including $125,000, the sum of 
$2,500.00 plus 1% of the excess over $75,000, or a maximum of $3,000.00. 

On sales in excess of $125,000 and up to and including $200,000, the sum of 
$3,000.00 plus %4% of the excess over $125,000, or a maximum of $3,375.00. 

On sales of $200,000 and up to and including $500,000, the sum of $3,375.00 


plus 4% of the excess over $200,000, or a maximum of $4,125.00. 
On sales in excess of $500,000, the sum of $4,125.00 plus one-quarter of 1% 
of the excess over $500,000. 


In consideration of said compensation the auctioneer was to ren- 
der services, as follows: 


(1) To send a sufficient number of employees to the place of the sale prior 
to the date set for holding same to make necessary physical arrangements and 
to tag or otherwise suitably mark samples of all lots to be sold. 

(2) To provide such newspaper advertising as he may consider necessary 
to attract buyers, in addition to the advertising arranged for by the director 
of sales. 

(3) To arrange and print at his own expense all catalogues. 

(4) To mail catalogues in Government-franked envelopes to those persons 
whose names appear on his own mailing list, the mailing list furnished by the 
office in charge of the sale, and to such others as inquire for same. 

(5) To furnish competent persons to cry the sale. 

(6) To furnish the necessary clerical help to receive and turn over the 
funds at the time of the sale and to keep a complete record of all sales 
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made posted at all times to show that the deposits of the bidders cover the 
required percentages of the sales made to them, and in any case in which 
the required deposit is not secured, the auctioneer shall receive no commis- 
sion on the items involved. 

(7) To familiarize himself with the nature and uses of the property in 
order that he can intelligently describe the same to the buyers and be able to 
draw to the sale buyers for the various commodities. 

(8) To furnish the necessary expert help to assist in showing samples 
when the crier is offering the same and to do any necessary work usually 
required of an auctioneer. 

(9) To have a representative at the place of auction at least one day prior 
to the sale to answer questions, sell paddles, and accept deposits. 

(10) The auctioneer will make a careful cpeck of the inventory before 
the catalogues are printed. 

(11) To render a complete report in quadruplicate of the sale after having 
checked same as to prices received, with the separate record which will be 
kept by the office in charge of the sale. 

(12) To furnish such other services, although not herein expressed, as 
are usually provided by an auctioneer in a public auction sale. 


The question involved in the submission is the determination of 
the basis of arriving at the proper amount on which to compute 
the fees of the auctioneer under the contract, in view of the fact that 
there were certain canceled sales, refunds, defaults, forfeitures of de- 
posits, and payments for overdeliveries. 

Assuming that the amount of $1,161,410.22 shown on the “ Ac- 
count of sales ” represents the amount paid on or before delivery as 
purchase price on sales actually consummated, some of the said pay- 
ments being made at unit prices on estimated quantities subject to 
adjustment on determination of actual quantities, said amount is to 
be increased by the amount subsequently paid when the actual quan- 
tity exceeded the estimated quantity and reduced by the amount of 
refunds when the actual quantity was found to be less that the esti- 
mated quantity. The total of additional payments on account of 
such overages is stated to be $2,624.27, and the amount of the short- 
ages is stated as $5,340.68. This would make the amount of the 
sales on the basis of the goods actually delivered and paid for 
$1,158,693.81. Then, there appear to have been refunds amounting 
to $3,594.22 on account of goods not fit for consumption and $310 
because of goods stolen. Since these refunds were authorized only 
on the ground that as to these items there was no sale because of the 
nonexistence of the thing purported to be sold, and as the auctioneer 
was engaged to sell only such goods as were on hand at time of sale, 
the Government not guaranteeing to him that all articles listed in the 
catalogue were salable, he is entitled to no compensation on the 
amount of these refunds which further reduce the amount of the sales 
to $1,154,789.59. It appears that three purchasers defaulted in pay- 
ment on purchases aggregating $4,761.30, without fault or negli- 
gence on the part of the auctioneer, and as the fee was earned on 
these sales the amount of sales for purpose of computing fee was 
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thereby increased to $1,159,550.89. It also appears that there were 
two other sales on each of which the paddle fee of $200 was for- 
feited but as the auctioneer had neglected to collect the required 
20 per cent deposit, no fee is allowable with respect to either of 
these sales. Therefore, upon the facts appearing, the amount of 
sales on which the auctioneer’s fee in accordance with the stipulated 
schedule should have been computed is $1,159,550.89, making the 
amount of the fee $5,773.88 instead of $5,783.64 as stated on the 
voucher submitted. As $5,700 was paid in January, 1923, payment 
to the auctioneer of any additional amount in excess of $73.88 is 
not now authorized. 

This decision is not to be regarded as approving or indicating 
any opinion with respect to the legality of any of the refunds made 
to purchasers under the sale involved. 
























(A-11496) 
NAVY PAY—AVIATION DUTY 


Where the detail of an enlisted man of the Navy to flying duty by his com- 
manding officer was not made in accordance with regulations, or was in 
excess of the limits fixed by the department, and the department revoked 

the detail as of its effective date, either directly or in effect by approving 

the detail as effective at a later date, there is no detail to duty involving 
flying during the interim and the man is not entitled to the increased pay 
therefor. 





Decision by Comptroller General McCarl, November 17, 1925: 
There are before this office several claims of enlisted men of the 
Navy for flying pay between date of detail to flying duty by their 
commanding officers and date such orders were disapproved and 
revoked as of their date of issuance or approved effective at a later 
date by the Bureau of Navigation, the action of the bureau being 
with a view to confining enlisted personnel detailed to flying duty 
within the limits previously prescribed by the bureau and to conserve 
the pay appropriation. Although the orders of detail are as stated 
and payments seem not to have been made by disbursing officers of 
the Navy for flying pay during the interim indicated, it has been 
suggested that under the strict language of paragraph 8 of the 
Executive order of July 1, 1922, the men are entitled to the increased 
pay. Section 20 of the act of June 10, 1922, 42 Stat..632, provides: 







That all * * * enlisted men of all branches of the * * * Navy 
* * * when detailed to duty involving flying, shall receive the same in- 
crease of their pay and the same allowance for traveling expenses as are now 
authorized for the performance of like duties in the Army. * * * Regula- 
tions in execution of the provisions of this section shall be made by the Presi- 
dent and shall be uniform for all the services concerned. 
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Increase of pay for flying was authorized for enlisted men of 
the Army by section 13a of the national defense act as amended 
June 4, 1920, 41 Stat. 769, as follows: 

* * * enlisted men of the Army shall receive an increase of 50 per centum 
of their pay while on duty requiring them to participate regularly and fre- 
quently in aerial flights; * * * 


Paragraph 8 of the Executive order of July 1, 1922, provides: 


Each enlisted man who is serving in * * * any part of the aeronautic 
organization of the Navy, * * * and who is not a qualified aircraft pilot 
or observer, but assigned to duty that includes flights in aircraft, shall be 
detailed to duty involving flying by his commanding officer; such detail shall 
remain in force for the entire period of such assigument, except as hereinafter 
provide in paragraphs 9 and 10, or until revoked by his commanding officer ; 
such detail and its revocation shall be reported to * * * the Chief of Bureau 
of Navigation for the Navy, * * #* 


Paragraph 9 provides for suspension of detail where there is a 
failure to make flights therein prescribed and paragraph 10 provides 
for suspension of detail by a commanding oflicer of any enlisted man 
under his command who, in his opinion, is unfit for flying for any 
reason other than sickness or injury. 

Paragraph D 4570 Bureau of Navigation Manual provides: 


Flight orders will be issued to enlisted men detailed for duty involving 
actual flying in aircraft to enable them to draw 50 per cent additional pay 
upon approval by the Bureau of Navigation on Form N. Nav. 413. The au- 
thorized number of such flight orders for each aviation command will not 
be exceeded. The revocation of flight orders for any reason, including trans- 
fer, death, or discharge, will be reported to the bureau. 

Bureau of Navigation circular letters 54-24 of 1924, and 38-25 of 
July 10, 1925, prescribe the number of enlisted men that may be 
detailed to flying duty in the various organizations and at the various 
stations. In the case of Harry W. Rollins, A. M. M. 1c., the detail by 
the commanding officer of June 25, 1925, was indorsed by the Bureau 
of Navigation under date of September 2, 1925, as follows: 

1. Returned, disapproved. As no vacancy exists on U. 8S. 8S. Shenandoah, 
designation revoked from June 25, 1925. 

The question thus presented is whether the regulation of the 
President contained in the Executive order of July 1, 1922, permits 
commanding oflicers to make details notwithstanding the limitation 
in the number of details by the regulations of the department. The 
assignment of the personnel, the fixing of the complement, and the 
supervision of the activities of the Navy are functions appertaining 
to the Secretary of the Navy, and regulations to that effect are not 
inconsistent with the provisions of the Executive order. Under the 
act of June 4, 1920, the increased pay authorized is payable only 
while on duty requiring regular and frequent participation in aerial 
flights and the determination by the Secretary of the Navy through 
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the authorized bureau whether an enlisted man shall be assigned 
to such duty is controlling. 

There appears nothing in the provisions of the Executive order in 
providing for detail of enlisted men to flying duty by their com- 
manding officers which would permit details by the commanding 
officers independent of general regulations of the department not 
inconsistent with the Executive order. Such regulations are ad- 
ministrative. In a case of a detail made by a commanding officer 
not in accordance with such regulations and in excess of the limits 
fixed by the department, where the department revokes the detail 
as of its effective date, either directly or in effect by approving the 
detail effective at a later date, there is no detail to duty involving 
flying during the interim and the man is not entitled to the increased 
pay for flying duty. Claims of this character will be settled ac- 
cordingly. 















































(A-11397) 


MISCELLANEOUS RECEIPTS—RECEIPTS FROM PUBLIC TELE- 
PHONE STATIONS 


Receipts derived as commissions on colleciions from telephone pay stations in 
buildings in the District of Columbia under the control of the Post Offic 
Department, being in no way connected with the activities of the Postal 
Service nor with the sale of public property of the Post Office Department, 
contemplated by section 4050, Revised Statutes, should be covered into the 
general fund of the Treasury through the disbursing clerk, Treasury De- 
partment, as miscellaneous receipts. 


Comptroller General McCarl to the Postmaster General, November 18, 1925: 

I have your two letters of September 24 and October 22, 1925, 
requesting that the necessary action be taken to have the commis- 
sions on collections from telephone pay stations in the buildings 
under control of the Post Office Department in the District of 
Columbia, paid by the Chesapeake & Potomac Telephone Co. under 
an arrangement between that company and the chief coordinator, 
General Supply Committee, deposited in the Treasury of the United 
States to the credit of postal revenues, “Service of the Post Office 
Department,” instead of as “ Miscellaneous receipts,” the procedure 
now followed. 

Section 4050, Revised Statutes, provides: 

Unclaimed money in dead letters for which no owner can be found; all 
money taken from the mail by robbery, theft. or otherwise, which may come 
into the hands of any agent or employee of the United States. or any other 
person whatever; all fines and penalties imposed for any violation of the pos- 
tal laws, except such part as may by law belong to the informer or party 
prosecuting for the same: and all money derived from the sale of waste paper 
or other public property of the Post Office Department, shall be deposited in 


the Treasury, under the direction of the Postmaster General, as part of the 
postal revenue * * *, 
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It is clear that the receipts derived from the installation of pay 
telephones in buildings under the control of the Post Office Depart- 
ment are in no way connected with the activities of the postal service 
nor with the sale of public property of the Post Office Department ; 
therefore, the provisions above quoted have no application to said 
receipts which are in the nature of payments for a privilege and all 
collections received on account of public telephones in Government 
buildings in the District of Columbia should be covered into the 
general fund of the Treasury through the disbursing clerk, Treas- 
ury Department, as miscellaneous receipts. 


(A-11673) 
LEASES—TERMINATION AT END OF FISCAL YEAR 


As Section 3679, Revised Statutes, as amended, restricts the expenditures of 
Government departments or establishments to the appropriations for the 
fiscal year current and prohibits the execution of any contract or other 
obligation for the future payment of money by the United States in ex- 
cess of the appropriations made for the particular fiscal year, the execu- 
tion of a lease for a term in excess of the fiscal year is not authorized. 
Such a lease would be construed as binding only far the fiscal year cur- 
rent with an option of renewal from year to year to the end of the term. 


Comptroller General McCarl to the Secretary of State, November 18, 1925: 

There has been received your letter of October 23, 1925, request- 
ing decision whether you are authorized to enter into a lease of a 
building at Taihoku, Taiwan, for use of the consulate, extending for 
a term of 10 years with privilege of renewal. It is explained in 
your submission that the present quarters are in bad condition and 
unsafe for occupancy and that negotiations have been entered into 
for the construction of a building to meet the needs of the consulate 
but that the prospective lessors will not agree to a lease for one 
year with option to renew for nine years additional, being un- 
disposed to erect a building unsuited to native purposes so long as 
there exists any doubt as to the duration of the lease. 

Section 3732, Revised Statutes, provides that no contract on be- 
half of the United States shall be made unless the same is authorized 
by law or is under an appropriation adequate to its fulfillment, ex- 
cept in the War and Navy Departments in certain cases. Section 
3679, Revised Statutes, as amended by the act of March 3, 1905, 33 
Stat. 1257, and the act of February 27, 1906, 34 Stat. 48, contains 
the following provision: 


No Executive Department or other Government establishment of the 
United States shall expend, in any one fiscal year, any sum in excess of ap- 
propriations made by Congress for that fiscal year, or involve the Government 
in any contract or other obligation for the future payment of money in excess 
of such appropriations unless such contract or obligation is authorized by 
me eR Ss 
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It has been repeatedly held both by this office and by the courts 
that a lease executed by or in behalf of the United States for a term 
of years, in the absence of specific statutory authority therefor, is 
binding upon the United States only to the end of the fiscal year 
with an option in the Government of renewal from year to year until 
the end of the term. 1 Comp. Gen. 10; Chase v. United States, 155 
U. S. 489; Bradley v. United States, 98 U. S. 104; United States v. 
Doullut, 213 Fed. Rep. 729; Reed Smoot v. United States, 38 Ct. 
Cls. 418. It is of course needless to suggest to you the complications 
which might arise from the execution of a lease or contract with the 
subject of a foreign country contrary to the laws of the United 
States should Congress fail or refuse to appropriate the funds neces- 
sary for its fulfillment. See also section 312 (c) of the Budget and 
Accounting Act of 1921, 42 Stat. 26. 

Answering your question specifically, I have to advise that yor 
are not authorized to execute, or cause to be executed, a lease by or 
on behalf of the United States for a term in excess of one fiscal 
year, although a lease so made may properly contain provisions for 
renewal from year to year at the option of the United States condi- 
tioned upon appropriations being made available for the rental 
thereof. 


(A-9212), (A-11471) 


BURIAL EXPENSES—VETERANS OF ANY WAR 


The allowance for burial expense of a deceased veteran of any war made by 
a State is not to be considered as an asset of the estate of the deceased 
veteran, and where the veteran left no assets whatever, and the cost of 
the burial was in excess of $100 plus the amount allowed by the State, 
there is authorized to be paid by the Government of the United States 
the full amount of $100 without deducting the amount allowed by the 
State. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

November 19, 1925: 

Consideration has been given to your letter of October 21, 1925, 
directing attention to an apparent discrepancy between the syllabus 
and text of the decision of May 21, 1925, 4 Comp. Gen. 969, 971, in 
so far as same considered the allowances made by a State or other 
political subdivision for burial expenses of United States veterans, 
with their relation to claims against the United States for $100 
authorized for burial expenses by the World War Veterans’ act, 
as amended. 

In this connection you request review of settlement 089069 of July 
30, 1925, allowing Mrs. Minnie May Robertson only $25 of her claim 
for $100, representing reimbursement for burial expenses incident 
to the death of her veteran son, Vernon Robertson, who was a pri- 





DECISIONS OF THE COMPTROLLER GENERAL 357 


vate, first class, Battery E, Eighteenth Field Artillery, discharged 
June 4, 1920, and died in the city of Indianapolis, Ind., October 8, 
1920. Claimant has also requested review of the settlement. ‘The 
amount of $75 deducted in the settlement represents the allowance 
made by the State of Indiana under the State statute authorizing 
a specific allowance of $75 for the burial of any ex-service man 
dying within the State. 

This veteran is of the class specified in the World War Veterans’ 
act, as amended by the act of March 4, 1925, 43 Stat. 1305, made 
retroactively effective to April 6, 1917, for whose burial expenses 
an amount is authorized to be paid by the United States Government 
if the veteran leaves insufficient assets to meet the expenses of burial. 
The statute fixed $100 as the maximum authorized for the burial and 
where a veteran leaves assets the decisions of this office have held 
that the Government is obligated under the statute only for the 
difference between the amount of the assets left by the deceased and 
the maximum amount of $100. 

The veteran in this case left no assets whatever and the cost 
of his burial is shown by receipted bills to have been $438.50. In 
the settlement the amount of $75 authorized by the State of Indiana 
was considered as an asset of the estate of the veteran and deducted 
from the maximum amount of $100, allowing the net amount of 
only $25. This action was erroneous. 

In decision of May 21, 1925, 4 Comp. Gen. 969, 971, referred to 
by you, it was expressly held that allowances made for burial of 
ex-service men by a State or other political subdivision or by a 
national military home were not to be considered as assets of 
the estate of the decedent, and such items were directed to be treated 
separate and distinct from the assets, as follows: 

* * * ‘Items under (d) and (e) are not assets of the estate, it is true, 
but it must be borne in mind that a claim against the United States lies only 
for amounts actually expended on behalf of indigent veterans and no pay- 
ment is authorized merely upon the showing of death. If the burial has 
been taken care of free of charge by a State or other political subdivision 
of the United States, or by a national military home, no claim may be asserted 
against the United States by the relatives or personal representatives of the 
deceased, except for actual and necessary expenses over and above the amounts 
allowed by the State, other political subdivision, or home, and the amount 
of assets left by the deceased. ‘Therefore, the provision as to items (d) 
and (e) should be eliminated under paragraph (6) of section 8105, and there 
should be inserted under paragraph (3) of the same section, which includes 
the information to be furnished in the affidavit by relative or friend, the 
following : 

(h) Whether or not expenses of the burial were entirely or in part paid 
by a State or other political subdivision, or a national military home. 

The syllabus is perhaps too broadly stated, but it is the text of 
the decision that is to govern. 

As the total amount of burial expenses incident to the burial 
of Vernon Robertson was $438.50, and as he left no assets, the full 
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amount of $100 is properly payable to his mother, who bore the 
expense thereof, as shown by the receipted bills, without deducting 
the amount allowed by the State of Indiana. 

Accordingly there is certified due Mrs. Minnie May Robertson 
the amount of $75, representing the difference between $25 allowed 
by settlement 089069, and $100 the maximum amount authorized 
under the statute. 


(A-8972 


TRANSPORTATION—COAST AND GEODETIC SURVEY OFFICER AND 
DEPENDENTS TRAVELING FROM AN OVERSEAS STATION TO 
THE UNITED STATES 


Where an officer of the Coast and Geodetic Survey is relieved from duty at 
an overseas station and ordered to the United States, and is granted per- 
mission to travel by an indirect route, he may be paid as reimbursement 
of actual expenses only such amounts as are clearly shown would have 
been necessarily incurred by him for travel by the direct official route. 

Transportation requests may not be issued for travel via Europe to an officer 
of the Coast and Geodetic Survey relieved from duty in the Philippine 
Islands and assigned station at Washington, D. C., the issuance of trans- 
portation requests authorized by law being limited to transportation by, or 
substantially by, the official, direct, and shortest usually traveled route. 

The dependents of an officer of the Coast and Geodetic Survey must be trans- 
ported from an overseas station to the United States by Government trans- 
port if a regular service is maintained between such overseas station and 
the United States, unless it is shown that accommodations were not avail- 
able for such dependents on transports sailing at or about the time the 
officer was relieved from duty at his foreign station. 

Where an officer of the Coast and Geodetic Survey is relieved from duty in the 
Philippine Islands and assigned station at Washington, D. C., if no Gov- 
ernment transport is available he may be reimbursed the cost of commer- 
cial transportation of his dependents from the Philippine Islands to his 
station in the United States by the shortest usually traveled route, the 
route of actual travel of the dependents not being material. 


Comptroller General McCarl to the Secretary of Commerce, November 21, 
1925: 


There has been received your letter of April 8, 1925, as follows: 


Your ruling is requested on the following questions which have arisen in the 
administration of this department: 

(a) A commissioned officer in the Coast and Geodetic Survey is ordered by 
competent authority from Manila, P. I., to Washington, D. C., with a cor- 
responding change of permanent station. No Government transport is avail- 
able for his transportation across the Pacific. He has permission to travel via 
Surope and returns that route. What travel expenses will be allowed him 
upon his reporting at Washington, D. C.? 

(b) The Coast and Geodetic Survey regulations provide: “If delay en route 
is authorized in an officer's orders for his convenience, the officer issuing the 
transportation is authorized to issue separate transportation requests for the 
component parts of the journey, provided the distance thus involved does not 
exceed twice the distance by the direct route, as given by the War Depart- 
ment Official Table of Distances.” In view of this, may the Director of Coast 
Surveys issue a transportation request to the officer mentioned in (a) for all 
or any part of his travel between Manila and Washington via Europe? 

(c) Under the circumstances mentioned in (a), what travel allowances will 
be made for the dependents of a commissioned officer accompanying him? 





DECISIONS OF THE COMPTROLLER GENERAL o 


In the act of June 16, 1874, 18 Stat. 72, making appropriations for 
the Army for the fiscal year 1875, it was provided: 


* * * That only actual traveling expenses shall be allowed to any per- 


son holding employment or appointment under the United States, and all 
allowances for mileages and transportation in excess of the amount actually 
paid are hereby declared illegal; and no credit shall be allowed to any of the 
disbursing officers of the United States for payments or allowances in viola- 
tion of this provision. 

In the act of March 3, 1875, 18 Stat. 452, the foregoing provision 
was reenacted in the following language: 

* * * That hereafter only actual traveling expenses shall be allowed to 
any person holding employment or appointment under the United States, 
except marshals, district attorneys, and clerks of the courts of the United 
States and their deputies; and all allowances for mileage and transportation 
in excess of the amount actually paid, except as above excepted, are hereby 
declared illegal ; and no credit shall be allowed to any of the disbursing officers 
of the United States for payment or allowances in violation of this provision. 

This enactment prohibits reimbursement for constructive travel 
as well as prohibits payment of mileage or other forms of com- 
mutation of traveling expenses. Subsequently mileage was provided 
by law for officers of the Army, Navy, and Marine Corps, and more 
recently for officers of the Coast Guard, Public Health Service, and 
Coast and Geodetic Survey, and in the act of June 10, 1922, 42 Stat. 
631, section 12, provision was made for reimbursement for actual 
expenses for such officers when traveling outside the continental! 
limits of the United States. The 1875 statute has also been modi- 
fied by provision for the payment of per diem in lieu of subsistence 
when traveling, not only in the services mentioned but generally. To 
the extent that particular classes have been taken out of the statute 
by subsequent legislation it has been modified, but otherwise the act 
is subsisting law. It prohibits “reimbursement” of expenses not 
actually incurred, in the nature of commutation, and reimbursement 
for the cost of transportation not actually paid. 

Travel on public business is required to be by the most direct 
route, that is, promptly and at the lowest cost consistent with reason- 
able comfort to the traveler, or, as it is generally expressed, the 
travel must be by the shortest usually traveled route. Where travel 
is in the United States the accounting officers have not questioned 
reasonable deviation from the most direct route of official travel 
approved by the superior of the traveler for the private interests 
and convenience of the traveler upon payment by the traveler of the 
increased cost for transportation, reimbursement for subsistence be- 
ing necessarily stopped while the traveler is not on the direct route 
of travel and in the performance of his official duties. In this case 
there is no violation of the 1875 act, as the settlement is concerned 
with reimbursement to the Government of the increased cost of 
transportation. 
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The case you have presented is that of an officer relieved from duty 
in the Philippine Islands and ordered to a new station in the United 
States who is permitted to travel by way of the Suez Canal and 
Europe and is not similar to the reasonable deviations permitted 
in travel in the United States. No travel by the route selected in 
the case you have presented is required in the public service and none 
of the expenses of such travel are reimbursable. This seems to be 
understood, and your inquiry is as to what, if any, of the estimated 
expenses of the officer by the official route can be paid him where 
no travel by that route is performed. Section 12 of the act of June 
10, 1922, under which officers of the Coast and Geodetic Survey are 
entitled to be reimbursed their expenses of travel, provides: 

That officers of any of the services mentioned in the title of this Act, when 
traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of trans- 
portation requests to officers of the Army traveling under competent orders, and 
for deduction to be made from mileage accounts when transportation is fur- 
nished by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act, but in cases when orders are given for 
travel to be performed repeatedly between two or more places in the same 
vicinity, as determined by the head of the executive department concerned, 
he may, in his discretion, direct that actual and necessary expenses only be 
allowed. Actual expenses only shall be paid for travel under orders outside 
the limits of the United States in North America. Unless otherwise expressly 
provided by law, no officer of the services mentioned in the title of this Act 
shall be allowed or paid any sum in excess of expenses actually incurred for 
subsistence while traveling on duty away from his designated post of duty, 
nor any sum for such expenses actually incurred in excess of $7 per day. The 
heads of the executive departments concerned are authorized to prescribe per 
diem rates of allowance, not exceeding $6, in lieu of subsistence to officers 
traveling on official business and away from their designated posts of duty. 

In such a case as you have presented, for many years the account- 
ing officers have permitted payment of an amount which it is shown 
would, in any event, have been necessarily incurred by the direct 
route of travel (29 MS. Comp. Dec. 903, June 3, 1904, case of Major 
Houston, where the officer traveled by commercial vessel from Manila 
to the United States and was reimbursed for the expenses he would 
have necessarily incurred on an Army transport). While the prac- 
tice is open to question under the act of 1875, it will not now be dis- 
turbed. It should, however, be properly and carefully guarded by 
administrative officers, and the Government’s interests should be 
conserved. As to when Government transports are not available, 
see below. 

Answering your question (a) specifically, in the case you have 
presented, if Government transport is available the officer would be 
entitled to payment of what his expenses would have been on the 
Government transport, plus his mileage for ordered travel in the 
United States. If Government transport is in fact not available, 
he would be entitled to payment of what it would have cost the 
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Government to have transported him by commercial vessel by the 
direct route, the accommodations being limited to the lowest priced 
first-class rate, plus mileage for ordered travel in the United States. 

The act of June 12, 1906, 34 Stat. 246, provided mileage for officers 
of the Army at 7 cents per mile and actual expenses for sea travel, 
with a provision that “travel in the Philippine Archipelago, the 
Hawaiian Archipelago, the home waters of the United States, and 
between the United States and Alaska shall not be regarded as sea 
travel and shall be paid for at the rates established by law for land 
travel within the boundaries of the United States.”* Certain pro- 
visions of this act respecting the issuance of transportation requests 
have been extended to all the services mentioned in the title of the 
act of June 10, 1922, by section 12 of the act, quoted. These pro- 

ee e 
visions are as follows: 

* * * That officers who so desire may, upon application to the Quarter- 
master’s Department, be furnished under their orders transportation requests 
for the entire journey by land, exclusive of sleeping and parlor car accom- 
modations, or by water; and the transportation so furnished shall, if travel 
was performed under a mileage status, be a charge against the officer’s mileage 
account, to be deducted at the rate of three cents per mile by the paymaster 
paying the account, and of the amount so deducted there shall be turned over 
to an authorized oflicer of the Quartermaster’s Department three cents per 
mile for transportation furnished, except over any railrdad which is a free 
or fifty per centum land-grant railroad, for the credit of the appropriation 
for the transportation of the Army and its supplies: And provided further, 
That when the established route of travel shall, in whole or in part, be over 
the line of any railroad on which the troops and supplies of the United States 
are entitled to be transported free of charge, or over any fifty per centum 
land-grant railroad, officers traveling as herein provided for shall, for the 
travel over such roads, be furnished with transportation requests, exclusive 
of sleeping and parlor car accommodations, by the Quartermaster’s Depart- 
ment: And provided further, That when transportation is furnished by the 
Quartermaster’s Department, or when the established route of travel is over 
any of the railroads above specified, there shall be deducted from the officer's 
mileage account by the paymaster paying the same three cents per mile for 
the distance for which transportation has been or should have been fur- 
nished: * * *. 

For many years prior to this legislation the annual appropriation 
acts of the Army had contained the substance of this provision 
for furnishing transportation requests, and the design was to secure 
to the Government the benefit of land-grant deductions where officers 
were traveling in a mileage status. It will be observed that the 
authority to furnish transportation requests to officers is “ under 
their orders,” the transportation contemplated to be furnished is 
over the route the officer will be required to travel under those 
orders, and where travel does not entitle the officer to mileage the 
transportation furnished is the equivalent of reimbursement for 
transportation expenses to which he would have been entitled had 
the transportation not been furnished in kind. This provision does 
not, however, authorize the issuance of transportation to an officer 
to travel in a direction directly opposite to that required by his 
orders. 
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Question () is answered by saying that the issuance of transpor- 
tation for any portion of a journey via Europe on a change of station 
from Manila to Washington, D. C., is not authorized. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, authorized the 
furnishing of transportation for the wife and dependent child or 
children of an officer ordered to make a permanent change of station 
and provided: 

* * * That if the cost of such transportation exceeds that for transporta- 
tion from the old to the new station the excess cost shall be paid to the 
United States by the officer concerned: Provided further, That transportation 
supplied the wife or dependent child or children of such officer, to or from 
stations beyond the continental limits of the United States shall not be other 
than by Government transport, if such transportation is available: * * *, 

The issuance of transportation in excess of that required by 
travel from the old to the new station chafveable to the officer 
authorized in this act is to provide for situations where the depend- 
ents of the officer are not residing with him at his old station. It 
does not contemplate the issuance of transportation to any point 
selected to the amount in value of transportation between the old 
and the new station. Transportation from overseas stations is re- 
quired to be by Government transport. Where there is a regular 
service by Government transport between an overseas station and the 
United States, such transport is available unless it can be shown 
that on the vessel or vessels sailing at or about the time of the of- 
ficer’s relief from duty at the overseas station no accommodations 
were available for his dependents on such Government ‘transport. 
The mere difference between sailing dates of Government transports 
and commercial vessels will not constitute Government transports 
unavailable on the date of sailing of the commercial vessel; that 
is, there must be a genuine nonavailability of Government transport 
before there is a right to transportation by commercial vessel. 29 
MS. Comp. Dec. 903. 

The last paragraph of section 12 of the act of June 10, 1922, 
provides: 

In lieu of the transportation in kind authorized by section 12 of an Act 
entitled “An Act to [etc.]” approved May 18, 1920, to be furnished by the 
United States for dependents, the President may authorize the payment in 
money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall be such as are 
defined in section 4 of this Act. 

The right to reimbursement of commercial costs of transporta- 
tion authorized by this provision and the regulations issued there- 
under is applicable to transportation “from stations beyond the 
continental limits of the United States” only when Government 
transport is not available as herein indicated. If Government 
transport is actually available there is no right to reimbursement. 
Your question (c) is answered by saying that where Government 
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transport is shown to be not available, as herein indicated, reim- 
bursement may be made of the commercial cost of transportation 
between the overseas station and the new station by the shortest 
usually traveled route “ when such travel shall have been completed.” 


(A-11573) 
CONTRACTS—LIQUIDATED DAMAGES 


Where a contract providing for the deduction of liquidated damages by rea- 
son of delays in completion contains a further provision that the contrac- 
tor shall not be charged therewith when the head of the department cer- 
tifies that no actual damages were sustained by the United States on ac- 
count of such delays, such provision does not convert the liquidated-dam- 
age clause into one for a penalty. 

Where a contract for the construction of two iron fire escapes on a building 
occupied by a Veterans’ Bureau hospital provided that claims for exten- 
sions of time because of delays caused by changes must be submitted 
in writing within 10 days from the date the change is ordered and that 
notice in writing of other delays shall be given promptly by the contrac- 
tor and no such notices were given or extensions of time granted for such 
delays, the contractor is chargeable with liquidated damages therefor. 


Decision by Comptroller General McCarl, November 21, 1925: 

The Greeley Iron Works requested review of settlement No. 
US-877-W, dated February 21, 1925, wherein it was charged with 
$1,810 accrued liquidated damages for 181 days’ delay in the con- 
struction of two iron fire escapes on building No. 3 at the United 
States Veterans’ Bureau Hospital No. 81, Bronx, N. Y. 

Pursuant to contract dated September 26, 1923, the contractor 
agreed to complete the work within 75 calendar days from date of 
receipt of notice to begin work with a provision for the deduction of 
liquidated damages at the rate of $10 per day for each and every 
calendar day of delay in completion, subject to the stipulation that— 


* * * For any unavoidable delay in the completion of the work (not the 
result of the fault or negligence of the contractor) arising from causes beyond 
the control of the contractor, to be determined by the head of the department 
or independent establishment, or an authorized representative thereof, which 
causes shall include, but shall not be restricted to, acts of God, the Government, 
the public enemy or common carriers, fires, epidemics, quarantine restrictions, 
and strikes, wherever any of these causes of delay occur, there shall be 
allowed such extension of time for completion as may be found by the head 
of the department or independent establishment, or authorized representative 
thereof to be equivalent to the delay or delays so occasioned, not less, however, 
than one day for every day of such delay. If an extension of time shall be 
granted for any of the causes specified above, the new date established by 
such extension shall be the date for completing the work, and all of the pro- 
visions of this contract shall be enforceable as though such date had been 
originally specified: Provided, That notice in writing of the cause or causes 
of delay shall be given promptly by the contractor to the contracting officer: 
Provided further, That delay on the part of a subcontractor shall not entitle 
the contractor to an extension of time unless such delay arises from a cause 
herein specified and could not have been avoided by the contractor. No de- 
lay shall be charged against the contractor where the head of the department 
or independent establishment certifies that such delay has caused no damage 
to the United States. The extension of time provided in this article may be 
allowed or such certificate may be made at any time before final payment, but 
not thereafter. 


11273°—26——25 
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Receipt of notice to commence work was acknowledged by the 
contractor October 16, 1923, reckoning from which would make the 
authorized time for completion expire December 30, 1923. Conten- 
tion is made, however, that because of certain changes in specifica- 
tions, approval of which was given on October 23, 1923, work was 
not actually commenced until October 24, 1923. 

The contract provides in Article IV, with respect to changes, that: 


ArTICLE LV. Changes.— Changes in the drawings and specifications forming 
part of this contract and within the general scope of the work may be made 
from time to time by the contracting officer by giving written notice of 
such changes to the contractor without notice to the sureties on the con- 
tractor’s bond. The contract price or compensation of any article or work 
shall be modified to conform to any increase or decrease in the cost of manu- 
facture or performance due to such changes. ‘The contractor's time for per- 
formance of this contract shall be extended or diminshed on account of any 
difference in time of manufacture, performance, or delivery of any articles 
or work required by this contract as a result of any such changes. Any in- 
crease of cost or compensation and the approximate amount thereof or any 
extension of time claimed by the contractor owing to such changes must be 
asserted by written notice to the contracting officer within ten days from 
the date the change is ordered unless the contracting officer shall for proper 
cause extend such time, in which case the notice shall be filed within the 
extended time. The amount of such increase or decrease in price or compen- 
sation, as well as of any change in time for performance, shall be determined 
by agreement between the parties hereto, provided that no change involving 
an increase or decrease in price or compensation of more than five hundred 
dollars shall become effective unless approved by the head of the department 
or independent establishment or his duly authorized representative. If the 
parties can not agree the dispute shall be adjusted in the manner elsewhere 
provided in this contract for the adjustment of other claims and disputes. 
The failure to agree shall not relieve the contractor from his obligation to 
proceed with the prosecution of the work pending the settlement of the 
question involved. Changes in this contract shall be covered by supplemental 
agreement when such agreement is deemed necessary. 


The work appears to have been actually completed on June 28, 
1924, or after a delay of 181 days after December 30, 1923. The 
contractor submitted no written claim, promptly or otherwise, for 
extensions of time by reason of changes or by reason of any of 
the delay causes specified in the contract. As to the effect of such 
omission where the contract requires that such claims be submitted 
in writing within a certain period, see Plumley v. United States, 
226 U. S. 545. 

Subsequent to the completion of the work on June 28, 1924, the 
contractor submitted a voucher for $1,785 as the unpaid balance of 
the contract price, and by letter of August 15, 1924, the Veterans’ 
Bureau informed the contractor that the unpaid balance of the 
contract price would be withheld against the sum of $1,810 due the 
United States for liquidated damages, and requested the contractor 
to remit the sum of $25 to cover the balance due the United States 
on account thereof. This the contractor failed to do and submitted 
claim to this office for the unpaid balance of the contract price. 
Said claim was disallowed in the settlement under review and a 
balance of $25 was certified due the United States. 
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It is urged (1) that when the bid was submitted and accepted it 
was believed a notice to commence work would be given shortly 
thereafter and that the work would be completed within the follow- 
ing 75 days; that is, during the warm and favorable weather; and 
(2) that the United States suffered no actual damage and that the 
provision in Article X of the contract to the effect no delay should 
be charged against the contractor when the head of the department 
certified that such delay caused no damage to the United States and 
the provision in Article XI for the deduction of liquidated damages 
for delay converts the stipulation into one for a penalty which can 
not be enforced. These contentions will be considered in the order 
stated. 

It may be possible that the delay in signing the contract and in 
giving notice to commence work requiring performance during the 
late fall and winter months resulted in some of the delay, but no 
allowance on that account can now be made for two reasons—(1) 
such of the delay as occurred prior to the execution of the contract 
‘an not be considered, for no allowance therefor was made in the 
contract which merged all prior negotiations (see 3 Comp. Gen. 9), 
and there appears no unreasonable delay from September 26, 1923, 
date of the contract, and October 13, 1923, date of giving notice to 
commence work; (2) the contractor did not submit claim in writing 
for an extension of time by reason of such delays. United States v. 
Plumley, supra, and furthermore no extension of time was in fact 
granted by the Veterans’ Bureau. See AzAlberg v. United States, 
97 U.S. 398; United States v. Gleason, 175 U. S. 588. 

With respect to the second contention, swpra, the contractor seems 
to rely on Pacific Hardware & Steel Company v. United States, 48 
Ct. Cls. 399. The contract in that case contained provisions some- 
what similar to the provisions here, and the defendant interposed 
a demurrer to the petition. The court overruled the demurrer with 
leave to both parties to take further testimony if desired. The de- 
fendant moved for a new trial, and in 49 Ct. Cls. 327 the court 
granted same, sustained the demurrer, and dismissed the petition, 
stating that the provision with respect to remission of liquidated 
damages when no damage had been caused to the United States— 


was inserted for the benefit of the contractor, as the prior clause secured the 
basis of deduction allowed the Government, and the defendants are not now 
attacking the proviso. But the claimant’s contention that the proviso is con- 
trary to public policy and therefore void may ignore a well-established prin- 
ciple in the construction and enforcement of contracts, namely, that where 
a contract contains distinct and separable stipulations some of which are valid 
and others illegal or contrary to public policy, and they are not so inter- 
dependent as that the one can not stand without the other, the illegal or void 
parts will not necessarily vitiate the parts which are good, but may themselves 
be discarded. 
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The contract here under consideration more clearly provides for 
liquidated damages than did the contract before the court in that 
case. As the Director of the Veterans’ Bureau did not certify that 
the delay in this case caused no damage to the United States, it is 
not necessary at this time to determine the validity or effect of the 
clause in Article X of the contract that “no delay shall be charged 
against the contractor where the head of the department or inde- 
pendent establishment certifies that such delay has caused no damage 
to the United States,” other than to hold that said clause does not 
affect the validity of the liquidated damage provision. 

The settlement must be, and is, sustained. 


(A-11788) 


LEASES—IMPROVEMENTS TO RENTED PREMISES 


The building by the Government of an office on the first floor of a garage, 
occupied under a lease, to take the place of an office on the mezzanine 
floor in the rear of the building, which had proved to be inadequate for 
the purpose for which the building was rented, is in the nature of a 
permanent improvement of the property and, in the absence of a provi- 
sion in the lease agreement for the making of such improvements by the 
United States as a part of the rental consideration, the cost thereof is not 
chargeable to public funds. (Reversed by 5 Comp. Gen. 696.) 


Comptroller General McCarl to the Postmaster General, November 21, 1925: 
I have your letter of October 29, 1925, as follows: 


This department is advised by the postmaster of Newark, New Jersey, that 
he is in receipt of a notice from the General Accounting Office, dated Septem- 
ber 12th, suspending credit on the following items, with accompanying com- 
ment: 

$79.20—Triebe & Tucker: Expenditure for building office in connection with 
post-office garage suspended in the absence of a showing that the disbursement 
is properly chargeable to the appropriation for motor vehicle service. Under 
the terms of contract for rental it would appear that the office was to be pro- 
vided by the lessor. 

$10.00—Joseph A. Burke: Bill of May 11, 1925, for work in removing fuse 
box and controller switch from post-office garage to the new office in the 
garage. The contract for garage quarters also requires lessor to furnish 
equipment, etc. 

$76.08 and $8.57—Clark & Co.: Bills dated April 30th and May 18th, for 
lumber. Credit suspended awaiting information as to the purpose for which 
lumber was bought. 

$16.00—Frederick Schill & Co.: Bill of May 13, 1925, for window sash and fir 
door. Credit suspended awaiting information as to the purpose for which the 
sash and door were bought. 

The facts of the matter are that this department entered into a lease effec- 
tive December 1, 1921, for a post-office garage at Newark, the contract being 
on file in your office. Under the terms of the contract the lessor was required 
to provide office space in the building and an office was located on a mezzanine 
floor in the rear of the building, in accordance with plans submitted to the 
department for approval prior to executing the lease. Subsquently, the 
requirements of the Newark garage were greatly changed, as the garage at that 
point was designated as the central repair unit to overhaul trucks for thirty- 
five post offices in the vicinity of Newark. This necessitated employing a force 
of mechanics for overhaul work and made it imperative that the supervisors 
be located on the ground floor, where the employees in the shops could be under 
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observation at all times. After investigation by representatives of the depart- 
ment, it was decided to erect a temporary frame partition with necessary glass 
sash, doors, ete., at a suitable location on the first floor, and the suspended 
items constitute the bills for labor and material incident to this work. 

Inasmuch as the premises in question had been accepted as complying with 
the terms of the lease, it is not believed that the department could legally 
insist on the lessor locating an additional office on the first floor, and the post- 
master was, therefore, authorized to proceed with the installation of this very 
necessary facility, under the terms of the appropriation for “ vehicle service,” 
which specifically provides for garage facilities. 

It is requested that the matter be reconsidered in the light of the facts 
related above and that credit be restored in the account of the postmaster of 
Newark for the above-listed items. 


The appropriation act of April 4, 1924, 43 Stat. 86, provides: 


For vehicle allowance, the hiring of drivers, the rental of vehicles, and the 
purchase and exchange and maintenance, including stable and garage facilities, 
of wagons or automobiles for, and the operation of, screen-wagon and city 
delivery and collection service, $15,400,000: Provided, That the Postmaster 
General may, in his disbursement of this appropriation, apply a part thereof 
to the leasing of quarters for the housing of Government-owned automobiles 
at a reasonable annual rental for a time not exceeding ten years. 


Under the terms of the lease entered into the lessor, the party of 
the first part, agreed to furnish a building with space partitioned off 
“by the said party of the first part” for office for the use of the 
United States, party of the second part, as an automobile garage, 
for, during, and until the full end of the term of 10 years from 
December 1, 1921, at an annual rental rate of $15,400, payable 


monthly. The lease also provided that the lessor would at all times 
keep said premises, fixtures, and equipment, including space parti- 
tioned off for an office, in good repair and condition, to the satisfac- 
tion of the party of the second part. 

It appears that the space which had been partitioned off for an 
office on the mezzanine floor in the rear of the building proved to be 
unsatisfactory; but instead of requiring the lessor to build an office 
which would be satisfactory in accordance with the terms of the con- 
tract, and to maintain same, the department decided to do the work, 
and accordingly erected frame partitions, with necessary glass, etc., 
at a suitable location on the first floor to be used as an office. Pay- 
ment of the bills incident to the work, material, mechanics, labor, etc., 
caused the case to come to this office for decision. 

It is noted that the usual authority in leases of this kind for the 
Government to make alterations of the premises and construct and 
remove partitions, etc., at its own expense, does not appear in the 
lease in question. 

It has been held repeatedly that Government funds may not be 
used to make improvements to private property held under lease in 
the absence of a specific provision in the lease obligating the Govern- 
ment to make such improvements as a part of the rental considera- 
tion. The building of the office on the first floor of this building to 
take the place of an office on the mezzanine floor in the rear of the 
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building, which had proved to be inadequate for the purpose for 
which the building was rented, appears to be in the nature of a 
permanent improvement to the property; and as no provision was 
made in the lease of the premises for the making of such improve- 
ment by the United States as a part of the rental consideration, the 
payment of the cost of such improvement is unauthorized. 6 Comp. 
Dec. 9438. 
Credit for the payments on these vouchers is unauthorized. 


(A-8647) 


SALES, SURPLUS WAR SUPPLIES—REFUNDS ON ACCOUNT OF 
FAILURE IN DELIVERY 


Where, under the conditions of a sale of surplus property sold by “lot” for 
a lump-sum price without warranty or guaranty, title was not to pass 
to the purchaser until delivery had been made by the Government f. o. b. 
storage point, the purchaser is entitled to refund of the purchase money 
deposited when the Government fails to accomplish delivery as agreed. 
Decision by Comptroller General McCarl, November 23, 1925: 

H. A. Reetz applied October 15, 1925, for review of settlement No. 
096650, dated October 9, 1925, disallowing his claim for refund of 
$78, being the purchase money paid for a certain lot of goods pur- 
chased January 14, 1925, at a negotiated sale of Army surplus 
property at Fort Snelling, Minn., which goods were never delivered 
to purchaser. Also, under date of September 3, 1925, Capt. R. G. 
Jenks, F. D., disbursing officer of the Army, Chicago, Ill., sub- 
mitted a voucher, stated in favor of claimant for $78, and covering 
the same transaction, with request for decision as to whether pay- 
ment thereof was authorized. The two requests will be considered 
together. 

It appears that on December 13, 1924, the medical section of the 
Quartermaster Intermediate Depot, United States Army, Chicago, 
Ill., issued circular proposal No. 1, advertising and listing for sale 
certain surplus property located at Fort Snelling, Minn., in accord- 
ance with the requirements therein announced, and requested bids 
thereon, by way of sealed proposals, to be opened January 14, 1925. 
The terms and conditions of the sale here material are as follows: 

Bids for any one lot or for all lots will be considered. 


Material will be delivered f. o. b. at Fort Snelling, Minn. 
> a > . * * +. 


The material listed is now on display at Fort Snelling, Minn., under the 
charge of the medical supply officer, Fort Snelling, Minn. 

All material is sold “as is" and “ where is,” and under no circumstances 
will a refund be made on account of goods not coming up to standard of 
expectation. 

The quality of the property to be sold is to be determined by each bidder 
to his satisfaction by inspection, and no person is authorized to bind the Gov- 
ernment by any statement or representation as to the quality, quantity, char- 
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acter, size, color, weight or kind of property offered at this sale, and any such 
statements or representations will be made without authority of the Govern- 
ment, and will not be considered as grounds for claim by any purchaser for 
an adjustment or rescission of any sale. 

The shipping officer is acting as agent for the purchaser and will not be 
responsible for demurrage, freight, or storage charges. 

No deliveries will be made until full payment has been made. 

Among the property offered for sale was a lot of slippers desig- 
nated in the list of articles advertised for sale as follows: 


Item No. Spd. No, Material Unit Qty. Condition 
o * * . - * 


37 10-94 = Slippers, unused ea. 300 New 


Claimant bid $78 for said lot of 300 slippers so advertised for sale, 
and such bid was accepted and the property awarded to the bidder 
January 14, 1925, and letter of acceptance was subsequently pre- 
pared and forwarded to purchaser, who thereafter paid the $78 bid 
for the property. 

It appears that claimant also purchased at said sale certain other 
lots of the surplus property so sold; that when such property was 
being repacked and prepared for shipment to the purchaser, it was 
found that the lot of 300 slippers (excepting 10 pairs) were so 
worn as to be practically worthless and they were not shipped to 
purchaser, but are still retained in storage at place of sale; and that 
the officer in charge of the sale thereupon requested authority to 
cancel the sale of the lot of 300 slippers to claimant and to refund 
the purchase price because the slippers were not “new” and “un; 
used” as described in the advertisement of the sale. Claimant 
states that he paid the balance of the purchase price due on his 
purchases within the period prescribed by the terms of the circular 
proposal, but upon later making inquiry as to when delivery would 
be made, was informed that, owing to shortage of funds for boxing 
purposes, prompt delivery could not be made and it was not until 
March 4, 1925, that the property purchased, other than the lot of 
slippers in question, was delivered to him upon his personally call- 
ing therefor at Fort Snelling, at which time he was advised that he 
would get a refund for the slippers as they were not new as had been 
represented. The Surgeon General’s Office, in view of the facts in 
the matter, has recommended that refund be made as claimed. 

The sale of the property in question was by the “ let,” for a lump- 
sum price, without warranty or guaranty, but under the conditions 
of sale title to the surplus supplies being sold was not to pass to 
the purchaser until delivery thereof had been made by the Govy- 
ernment f. o. b. storage point. The ordinary rules applicable to 
auction sales of surplus property when purchased by the “lot,” 
which are, in effect, that title to the thing purchased passes to the 
bidder when knocked down by the auctioneer, do not apply in the 
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instant matter. Here the condition precedent to the consummation 
of the sale—that is, delivery by the Government of the supplies pur- 
chased—was not fulfilled; consequently title thereto never passed to 
the purchaser, and the sale has, to all intents and purposes, been 
abrogated by the action of the Government. 

In view of the fact that under the conditions of the sale deliveries 
of the goods sold were to be made * f. 0. b. at Fort Snelling, Minn.,” 
and it appearing that the lot of slippers awarded to claimant and 
for which he paid $78 was never so delivered, the sale was not. com- 
pleted. Inasmuch as the sale of the lot of slippers was not completed 
by delivery as agreed, there is no authority of law to retain the pur- 
chase money paid therefor. 

Upon review the settlement is revised, and the voucher submitted 
by the disbursing officer will be returned to him, and he is hereby 
authorized to pay claimant the sum of $78 out of the proceeds of 
said sale now being held in his special deposit account. No further 
action looking to the payment of this claim by settlement of this 
office will be taken. 


(A-11228) 


GENERAL ACCOUNTING OFFICE, JURISDICTION—CLAIMS FOR 
REFUND OF IMPORT DUTIES 


The General Accounting Office has jurisdiction to consider and settle claims 

. for the refund of duties erroneously imposed and collected on goods that 
are not “imported ” within the meaning of the tariff laws. 

The island of Porto Rico is a port of the United States in so far as the imposi- 
tion of duties under the tariff laws is concerned, and refund of import 
duties erroneously collected therein on goods reshipped from the United 
States, after having been imported into the United States and the necessary 
import duties collected, is authorized. 


Comptroller General McCarl to the Secretary of the Treasury, November 23, 
1925: 


There has been received your letter of September 11, 1925, your 
file 111056, transmitting a communication addressed to the President 
by James L. Gerry, together with other correspondence relative to 
claim for $821.70 for duties on a shipment of cement paid to the 
deputy collector of customs at Mayaguez, P. R., duties on the same 
shipment having been previously paid to the deputy collector of 
customs at the port of Malone, N. Y., upon its entry into the United 
States from Canada. 

It appears that the shipment was made by the Canada Cement Co., 
of Montreal, and was entered for consumption at the port of Malone, 
N. Y., and duty paid thereon in the sum of $821.70. Subsequently 
the goods were reshipped to Mayaguez, P. R., and upon their arrival 
at that point in January, 1923, duty was again collected in the same 
amount as had been paid at Malone, N. Y., the shipment being 
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classed as an “ import.” On December 22, 1924, application was filed 
with the Treasury Department for refund of the amount paid at 
Mayaguez, which was denied for the reason that inasmuch as section 
521 of the tariff act of 1922, 42 Stat. 973, provides that whenever 
duties upon any imported merchandise have been liquidated and 
paid and the merchandise delivered to the consignee or his agent, 
such settlement of duties shall, after the expiration of one year from 
date of entry, be final and conclusive in the absence of a protest, the 
Treasury Department was precluded from directing a refund of 
any part of the duties paid. 

It was then suggested on behalf of claimant that the matter be 
referred to the General Accounting Office for settlement, but by 
letter dated March 7, 1925, the Assistant Secretary of the Treasury 
advised the attorneys for the claimant that the matter was not a 
proper one for transmission to the Comptroller General for consid- 
eration, and under date of May 8, 1925, reference to the General 
Accounting Office was again refused. A letter was addressed the 
President setting forth the contentions of the claimant in the matter, 
which letter was referred to you and transmitted to this office with- 
out recommendation. . 

There is understood to be no question as to the collection of duty 
being made both at Malone, N. Y., and at Mayaguez, P. R., the 


question for determination being as to whether there is any legal 
procedure by means of which the amount illegally or erroneously 
collected in this case may be refunded. Sections 520 and 521 of the 
tariff act of 1922, 42 Stat. 973, provide that: 


Sec. 520. Refund of excessive duties—(a) The Secretary of the Treasury 
is hereby authorized to refund duties and correct errors in liquidation of 
entries in the following cases: 

(1) Whenever it is ascertained on final liquidation or reliquidation of an 
entry that more money has been deposited or paid than was required by law 
to be so deposited or paid; 

(2) Whenever it is determined in the manner required by law that any 
fee., charges, or exactions, other than duties, have been erroneously collected; 

(3) Whenever a manifest clerical error is discovered in any entry or liquida- 
tion within one year after the date of entry, or within sixty days after 
liquidation when liquidation is made more than ten months after the date 
of entry; and 

(4) Whenever duties have been paid on household or personal effects which 
by law were not subject to duty, notwithstanding a protest was not filed 
Within the time and in the manner prescribed by law. 

(b) The necessary moneys to make such refunds are hereby appropriated, and 
this appropriation shall be deemed a permanent and indefinite appropriation. 

Sec. 521. Reliquidation of duties —Whenever any merchandise hus been en- 
tered and passed free of duty, and whenever duties upon any imported mer- 
chandise have been liquidated and paid, and the merchandise has been delivered 
to the consignee, or his agent, such entry and passage free of duty and such 
settlement of duties shall, after the expiration of one year from the date of 
entry, or after the expiration of sixty days after the date of liquidation when 
liquidation is made more than ten months after the date of entry, in the 
absence of fraud and in the absence of protest by the consignee, or his agent, 
or by an American manufacturer, producer, or wholesaler, be final and con- 
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clusive upon all parties. If the collector finds probable cause to believe there 
is fraud in the case, he may reliquidate within two years after the date of 
entry, or after the date of liquidation when liquidation is made more thaa 
ten months after the date of entry. 

And since the authority thus vested in the Secretary of the Treas- 
ury to make refund is limited to cases in the classes enumerated, the 
decision that the provisions just quoted do not authorize you to direct 
a refund in this case was correct. 

It does not follow, however, that the claimant is therefore without 
remedy. The matter here presented does not involve a question as 
to whether the amount collected by the collector at Mayaguez was 
the proper amount due under the tariff laws, but rather a mistake 
of fact in assuming that the goods were imported. Had they been 
imported, the failure to file a protest within the prescribed time 
would have been a bar to recovery, since the liquidation would have 
been final and conclusive on all parties. 

In the case of Fassett v. United States, 142 U.S. 479, a vessel was 
seized by the collector of customs in New York under the authority 
of the Assistant Secretary of the Treasury on the ground that she 
was liable to duty. The owner filed a libel in the United States 
District Court, averring that the vessel was not an imported article, 
and therefore not liable for duty. It was contended on the part 
of the United States that the district court had no jurisdiction, since 
the possession of the collector on behalf of the United States was 
provided for in the revenue laws of the United States; and it was 
further contended that when the collector decided that the vessel 
was dutiable the only remedy open to her owner was to pay under 
protest the duties assessed upon her and to proceed under the 
customs administrative act to obtain a refund of duties by taking 
an appeal from the decision of the collector to the board of general 
appraisers and appealing, if necessary, to the Circuit Court of the 
United States. In deciding this case the court held that the decision 
of the collector from which appeals were provided for in the customs 
administrative act were only decisions as to the rates and amount 
of duties to be charged upon imported merchandise and decisions 
as to dutiable costs and charges, and that the collector had no 
authority to make any determination regarding any article which 
was not imported merchandise. It necessarily follows that if the 
collector has no authority to make any decision relative to merchan- 
dise not imported there can be no liquidation by the officers of the 
Treasury Department nor any decision by them which will deprive 
the owner of his right to recover from the United States an amount 
wrongfully collected by an officer or employee of the Government 
while acting in his official capacity. In order to have the benefit 
of proceedings under the customs administrative act or under sec- 
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tion 521 of the tariff act of 1922, supra, the claimant would have 
been forced to concede that the articles here in question were 
imported merchandise, the denial of which is the basis of the claim. 

Not being able to proceed under the customs administrative act 
his remedy lies either in the courts or in the General Accounting 
Office, the jurisdiction of the latter being based on section 236, 
Revised Statutes, as amended by the act of June 10, 1921, 42 Stat. 
24, which provides that: 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government is concerned, 
either as debtor or creditor, shall be settled and adjusted in the General 
Accounting Office. 

Accordingly, the matter appears to be properly for consideration 
by this office, since the claimant has elected to have the claim con- 
sidered here instead of in the courts. 

There is no contention that the collection made by the deputy 
collector of customs in Porto Rico was not unlawful, and there 
would appear to be no room for doubt in the matter in view of the 
decisions of the Supreme Court in the /nsudar cases, it being held in 
the case of DeLima v. Bidwell, 182 U. S. 1, quoting from the 
syllabus, that, “ With the ratification of a treaty of peace between 
the United States and Spain, April 11, 1899, the Island of Porto 
Rico ceased to be a foreign country within the meaning of the 
tariff laws.” See also Goetze v. United States and Crossman v. 
United States, 182 U. S. 221; Dooley v. United States, id, 222, and 
Armstrong v. United States, id. 243. 

The amount having been unlawfully collected and the right of the 
claimant to refund thereof established, there remains for consider- 
ation the question as to the fund, if any, from which such refund can 
be made. Under section 4 of the act of April 12, 1900, 31 Stat. 
78, all moneys collected as duties in Porto Rico are paid into the 
treasury of Porto Rico and not into the Treasury of the United 
States. Hence settlement certificate and warrant may not issue in 
this case under the authority for refunding moneys erroneously 
received and covered into the Treasury, but as it is obvious that the 
deputy collector has paid into the Treasury of Porto Rico an amount 
in excess of that legally due, he is now authorized to withhold or de- 
duct the amount of said excess from any funds in his possession 
otherwise payable to the Treasury of Porto Rico and to draw a 
check against his special deposit account in which his collections 
are carried before being paid to Porto Rico for the refund of the 
amount illegally collected, taking a properly receipted voucher there- 
for to be submitted with regular accounts covering the period in 
which such refund is effected and this decision will be his authority 
therefor. 
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(A-11707) 





COMPENSATION, DOUBLE—APPROPRIATIONS, COURT-MARTIAL 
EXPENDITURES 


Civilian employees of the Quartermaster Corps of the Army are not entitled to 
extra compensation for services rendered as court-martial reporters when 
such extra compensation, combined with their regular salary, exceeds the 
rate of $2,000 per annum. 

The fact that a civilian employee of the Quartermaster Corps of the Army 
may render service in connection with a court-martial during a period 
for which his regular salary is payable from an appropriation other than 
“Pay of the Army,” does not require or authorize the reimbursement of 
his salary appropriation from the appropriation “ Pay of the Army,” for 
all or any part of the period engaged on such court-martial work. 

The appropriation “Pay of the Army, 1926,” is sufficiently specific to preclude 
the payment of expenses of a court-martial from the appropriation “ Citi- 
zens’ Military Training Camps, 1926.” 










































Comptroller General McCarl to Capt. H. G. Rice, United States Army, Novem- 
ber 23, 1925: 


There has been received your request of October 21, 1925, for de- 
cision whether payment is authorized on six vouchers in favor of 
Mrs. Ella L. Reavis for services on July 16 and 27, 1925, as a reporter 
at a general court-martial convened at Jefferson Barracks, Mo. 

It appears that the payee named in the vouchers was an employee 
of the Quartermaster Corps and was paid $45 for her services dur- 
ing the regular working hours of the period from July 16 to 31, 1925; 
that is, at the rate of $1,080 per annum. 

Section 1764, Revised Statutes, provides that “no allowance or 
compensation shall be made for any extra services whatever, which 
any officer or clerk may be required to perform, unless expressly 
authorized by law.” 

Section 1765, Revised Statutes, forbids payment of extra compen- 
sation to any person whose compensation is fixed by law or regula- 
tions for any service unless the extra compensation is authorized by 
law and the appropriation therefor explicitly states that it is for 
such extra compensation. 

It has been repeatedly held that said sections 1764 and 1765, 
Revised Statutes, have no application to the case of two distinct 
offices, places, or employments, if the compensation of each is fixed 
by law or regulation. 

It does not clearly appear from your submission how the compen- 
sation of Mrs. Reavis was fixed as a civilian employes of the Quar- 
termaster Corps. But even if such employment and the employ- 
ment as ‘a court-martial reporter should be regarded as two distinct 
employments, each with its own compensation fixed by law or regu- 
lation, payment for the services as reporter would be in violation of 
the act of May 10, 1916, 39 Stat. 120, as amended by the act of August 
29, 1916, id. 582, which prohibits payment “to any person receiving 
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more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum.” 

It has been held uniformly that the act cited refers to the rate of 
the combined salaries rather than to the aggregate amount received 
during the year, and that no payment of part of a salary is author- 
ized if the whole taken with the salary of the other position or posi- 
(ions held exceeds the limitation fixed by the statute. See 4 Comp. 
Gen, 737. 

The proposed payments, in addition to the payee’s salary of $1,080 
per annum, would greatly exceed the rate of $2,000 per annum, and 
you are accordingly advised that payment of the vouchers submitted 
is not authorized. 

Paragraph 115 of the Manual for Courts-martial, United States 
Army, provides for the detail of a soldier as a stenographic reporter 
for general court-martial, pursuant to the provisions of the act of 
August 24, 1912, 87 Stat. 575, and paragraph 118 of the Manual pro- 
vides in part as follows: 

* * * end, except as authorized in paragraph 115, no person in the civil 
or military service will be entitled to extra compensation for service as a re- 


porter unless such service is rendered in time outside of the business hours 
02: his regular employment and does not interfere with his performance of his 


regular duties. 

It was held in decision of January 14, 1922, Review No. 381, that 
so much of paragraph 118 of the Manual for Courts-martial quoted 
above as purports to authorize extra compensation to civilian em- 
ployees in cases such as the one here presented is contrary to law, 
and therefore of no force or effect. 

You also request decision whether the appropriation “Pay of the 
Army, 1926,” is sufficiently specific to preclude payment of expenses 
of court-martial from the appropriation “ Citizens’ military training 
camps, 1926.” The appropriation “Pay of the Army, 1926,” 43 Stat. 
896, provides— 

For expenses of courts-martial, courts of inquiry, military commissions, re- 


tiring boards and compensation of reporters and witnesses attending same 
and expenses of taking depositions and securing other evidence for use before 


the. same, * * *. 

The language quoted is such as to make the appropriation exclu- 
sive for the uses set forth, and you are advised that the appropria- 
tion “Citizens’ military training camps, 1926,” is not available for 
payment of expenses of courts-martial. 

The fact that a civilian employee may render service in connection 
with a court-martial during a period for which the regular salary is 
payable from an appropriation other than Pay of the Army does 
not require or authorize reimbursing the salary appropriation from 
the appropriation for Pay of the Army for all or any part of the 
period engaged on such court-martial work. 
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CONTRACTS, INFORMAL—REPAIRS TO PUBLIC BUILDINGS AND 
PUBLIC WORKS 


Minor repairs or additions to public buildings or public works, under the 
control of the Department of Agriculture, may be made by a proposal 
and acceptance agreement without the execution of a more formal con- 
tract and bond where the cost of such repairs or additions does not exceed 


$500. 
Comptroller General McCarl to the Secretary of Agriculture, November 23, 

1925: 

I have your letter of October 30, 1925, transmitting three bids for 
repair work on an instrument tower at the Weather Bureau station 
in Indianapolis, Ind., and requesting decision whether, notwith- 
standing the provisions of paragraph 73 of the Fiscal Regulations of 
the Department of Agriculture, requiring that a formal contract 
and bond be executed for all construction work for which bids are 
accepted, the work involved in this instance may be permitted to be 
performed by the lowest bidder without formal contract or bond in 
view of the fact that the amount involved is only $65 and the bidder 
refuses to enter into a formal contract and execute a bond for the 
performance of the work on the ground that the amount of the con- 
tract is entirely too small in proportion to the trouble and expense 
involved in executing such papers. You also request decision as to 
whether the provisions of paragraph 73, supra, may be amended to 
provide for acceptance of bids on construction or repair work of 
$500 or less without execution of formal contract or requirement of 
bond, the provisions thereof to remain the same as to work costing 
more than $500. 

The act of August 13, 1894, as amended by the act of February 24, 
1905, 33 Stat. 811, provides in part: 


That hereafter any person or persons entering into a formal contract with 
the United States for the construction of any public building or the prosecu- 
tion and completion of any public work, or for repairs upon any public build- 
ing or public work shall be required before commencing such work, to execute 
the usual penal bond, with good and sufficient sureties, with the additional 
obligation that such contractor or contractors shall promptly make payments 
to all persons supplying him or them with labor and materials in the prosecu- 
tion of the work provided for in such contract; * * * 


As indicated in 4 Comp. Gen. 208, the bond which is provided for 
by the act was intended to perform a double function—in the first 
instance, to secure to the Government the faithful performance of all 
obligations which a contractor might assume toward it; and, in 
the second place, to protect third persons from whom the contractor 
obtained materials or labor. 

The act of August 13, 1894, supra, as amended, does not specifi- 
cally require that a formal contract be entered into in all cases of 
construction of public buildings or repair work on such buildings 
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or repairs on public works. However, for the obvious reasons, such a 
contract should be entered into in all cases of construction or major 
repairs of public buildings or public works. 

This office fully realizes the impracticability of requiring the 
execution of a formal contract and a bond in all cases of minor 
repairs to public buildings or public works, etc., and in the absence 
of specific legislation to the contrary, and in view of your state- 
ment that considerable difficulty has been encountered in placing 
orders for repair work on public buildings and public works under 
the control of the Agricultural Department and that the reluctance 
to give bond is almost universal, it would seem that the rights of the 
United States would be fully protected and that it would be to the 
interest of the Government to make such minor repairs, etc., to 
publie works or public buildings, not to exceed $500, by proposal and 
acceptance without the execution of a more formal contract and a 
bond, the proposal and acceptance to form the agreement in the 
absence of the more formal instrument. 

Accordingly, I have to advise that a formal contract and bond 
need not be required in the specific case presented, and that you are 
authorized to amend paragraph 73, Fiscal Regulations, as indicated 
in your submission. 5 Comp. Gen. 138. 


(A-11916) 


RED RIVER OIL WELLS—DISTRIBUTION OF SURPLUS—INTEREST 


Under the provisions of the act of March 4, 1923, 42 Stat. 1448, the moneys 
earned and accumulated from oil wells in the Red River district during 
the two periods of operation by the Government, i. e., under the juris- 
diction of the receiver appointed by the Supreme Court of the United 
States and under the jurisdiction of the Secretary of the Interior, con- 
stitute one fund, and one distribution shall be made of the entire net 
amount due each lessee subsequent to the date the wells and land are 
turned over to the lessees, when all of the authorized debit items set 
forth in the statute, incurred during both periods, shall have been deducted. 

Interest accrued on the amount represented by the royalties due the United 
States from oil wells in the Red River district during operation by the 
receiver appointed by the Supreme Court of the United States and turned 
over to the Secretary of the Interior at the termination of the receivership 
shall be held as a part of the royalties. 


Comptroller General McCarl to the Secretary of the Interior, November 25, 

1925: 

I have your letter of November 10, 1925, submitting for considera- 
tion and approval your plan, under the provisions of the act of 
March 4, 1923, 42 Stat. 1448, for the distribution to persons deter- 
mined to be entitled to leases of oil wells and lands in the area com- 
prising the south half of the Red River, of the funds derived from 
the operation of the oil wells during the receivership period created 
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by the Supreme Court of the United States which terminated June 
30, 1924, and also during the period subsequent thereto and prior to 
December 1, 1925, by which time it is proposed to turn the wells 
and land over to the lessees. 

Pursuant to the provisions of the act of March 4, 1923, the funds 
derived from the operation of oil wells during the receivership 
period were turned over to the Secretary of the Interior and placed 
in a special deposit account to which have been added the funds 
derived from the operation of oil wells by the Secretary of the Inte- 
rior under authority of the statute subsequent to June 30, 1924, 
termination of the receivership. 

Sections 4 and 5 of the act of March 4, 1923, 42 Stat. 1448-9 pro- 
vide as follows: 


Sec. 4. That each lessee shall be required to pay as royalty to the United 
States an amount equal to the value at the time of production of 12% per 
centum of all oil and gas produced by him prior to the issuance of the lease, 
except oil or gas used on the property for production purposes or unavoidably 
lost; and shall be required to pay to the United States a royalty of not less 
than 12, per centum of all oil and gas produced by him after the issuance of 
lease, except oil and gas used on the property for production purposes or un- 
avoidably lost. Of the proceeds of the oil and gas that have been produced or 
that may hereafter be produced by the receiver of said property, appointed by 
the Supreme Court of the United States, 124% per centum as royalty shall be 
paid to the United States, and the residue after deducting and paying the 
expenses of the litigation incurred by the United States and the expenses of 
the receivership shall be paid to the person or corporation to whom may be 
granted a lease of the land on which said oil and gas were produced: Pro- 
vided, That the Secretary of the Interior is authorized and directed to take 
such legal steps as may be necessary and proper to collect from any person or 
persons who shall not be awarded a permit or lease under this Act an amount 
equal to the value of all oil and gas produced by him or them from any of 
said lands prior to the inclusion of said property in the receivership, except 
oil or gas used on the property for production purposes or unavoidably lost 
and except other reasonable and proper allowances for the expenses of produc- 
duction: Provided further, That of the amount so collected, 12144 per centum 
shall be reserved to the United States as royalty and the balance after de- 
ducting the expense of collection shall be paid over to the person or persons 
awarded permits or leases under this Act, as their interests may appear. 

Sec. 5. That except as otherwise provided herein the applicable provisions 
of the Act of Congress approved February 25, 1920, entitled “An Act to permit 
the mining of coal, phosphate, oil, oil shale, gas, and sodium on the public 
domain,” shall apply to the leases and permits granted hereunder, including 
the provisions of sections 35 and 36 of said Act relating to the disposition of 
royalties: Provided, That after the adjudication and disposition of all appli- 
cations under this Act any lands and deposits remaining unappropriated and 
undisposed of shall, after date fixed by order of the Secretary of the Interior, 
be disposed of in accordance with the provisions of said Act of February 25, 
1920: Provided further, That upon the approval of this Act the Secretary of 
the Interior is authorized to take over and operate existing wells on any of 
such lands pending the final disposition of applications for leases and permits, 
and to utilize and expend in connection with such administration and opera- 
tion so much as may be necessary of moneys heretofore impounded from past 
production or hereafter produced, and upon final disposition of applications 
for and the issuance of leases and permits, after deducting the expenses of 
administration and operation and payment to the United States of the royalty 
herein provided, to pay the balance remaining to the person or company en- 
titled thereto: And provided further, That out of the 10 per centum of money 
hereafter received from royalties and rentals under the provisions of this act 
and paid into the Treasury of the United States and credited to miscellaneous 
receipts, as provided by section 35 of the said Act of February 25, 1920, the 





a ed 


~~ ou a ws Fee 


DECISIONS OF THE COMPTROLLER GENERAL 3879 


Secretary of the Interior is authorized to use and expend such portion as may 
be required to pay the expense of administration and supervision over leases 
and permits and the products thereof. 


After referring to the provisions of the statute quoted and to the 
action heretofore taken pursuant thereto, your submission continues 
as follows: 


I submit herewith a copy of a report made to me on the Red River situation 
and invite your particular attention to pages 79 to 81 thereof. From this 
report it will be observed that according to the audited report of the receiver 
on operations from April 1, 1920, to June 30, 1924, oil and gas were produced 
having a total value of $5,253,041.97, that the fund held by the receiver as of 
June 30, 1924, was $3,025,196.23, from which there is deducted a total of 
$1,023,297.30, comprising royalty, certain receivership expenses including debit 
balances of unremunerative wells, costs of litigation, etc., leaving a surplus 
of $2,001,898.96. The plan of procedure outlined in this report distributes to 
each well having a credit balance a portion of the above total deduction pro 
rata to its credit balance and proposes a similar distribution of the surplus. 
In this connection see note A, page 81, of the report. Under this plan the item 
of royalty due to the United States is computed on the total production of the 
oil and gas without regard to the interest obtained on the funds and a sub- 
sequent and separate disbursement of the surpl&s under the Secretary’s opera- 
tions in a similar manner is presupposed. 

You have heretofore ruled with respect to funds held under the act of 
March 4, 1923, that they constitute an appropriation in general terms and 
in consequence I assume that your approval of the final adjustment and pay- 
ment of the impounded moneys is required. I therefore submit the following 
matters for your opinion and advice. 

1. Whether the plan for prorating the deductions and accumulations, as 
heretofore recommended, is in accordance with the statute and meets with 
your approval. 

2. Whether the same plan should be followed in the final adjustment of the 
Secretary's operation of the field since June 30, 1924. 

3. Whether there may not be paid soon after December 1, 1925, the credit 
balances which will accrue to each lessee out of funds secured by the Federal 
receiver and appropriated to the lessees by section 4 of the act, leaving for 
future adjustment and payment accounts arising from operations by the 
Secretary pursuant to section 5 of the act. This is feasible as operations since 
June 30, 1924, have resulted in a profit which will certainly exceed $250,000 
so that there is no question of looking to the receivership funds for payment 
of any deficit under operations pursuant to section 5 of the act. 

4. Whether interest upon the royalties reserved to the United States shall 
be deducted from the receivership funds and held as a part of such royalties. 

The disbursement plan stated in the recommendation inclosed herewith was 
served upon each prospective lessee under the act and has not been objected to 
by any of them. As you know, every effort is being made to bring this matter 
to a close at the earliest possible moment and an early opinion upon the mat- 
ters herein presented will be greatly appreciated. 


1 and 2. In so far as here concerned, the statute fixes two specific 
periods of operation, viz, operation under the court receivership and 
operation by the Secretary of the Interior between the date of the 
termination of the court receivership, June 30, 1924, and the date the 
wells and land are turned over to the lessees, proposed as December 
1, 1925. In your accounting you have separated the funds earned 
by each well during these two periods, respectively, and it is proposed 
to make two distributions of the fund to the lessees based on the 
separate and distinct accounting. While the separate accounting 
during the two periods is proper, there is no provision for two dis- 
tributions to the lessees based on separate accounting, but on the con- 
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trary, the language of the statute shows an intent that the moneys 
earned from the wells and accumulated during the two periods con- 
stitute one fund and that one distribution shall be made of the entire 
net amount due each lessee when all of the authorized debit items 
set forth in the statute, incurred during both periods, shall have 
been deducted. 

For instance, in section 5 of the statute, second proviso, the Secre- 
tary of the Interior is authorized to use moneys “ impounded from 
past production ”"—that is, during the receivership period—for all 
necessary expenses of administration and operation. It is noted 
from the itemization by wells on page 81 of your report that 35 wells 
show a credit balance at the termination of the receivership period, 
on the basis of which the lessees thereof would share in the disposi- 
tion of the surplus as of the termination of the receivership, whereas 
the itemization on page 82, note B of your report, as of March 31, 
1925, shows that wells Nos. 156 and 168, having a credit belance at 
the end of the receivership period, then had a debit balance. Wells 
Nos. 179, 195 and 205, showing a credit balance at the end of the 
receivership period, do not appear in the report as of March 31, 
1925, and wells Nos. 155, 163, 198, 200, 201, and 226, appearing in the 
report as of March 31, 1925, do not appear in the report covering the 
receivership period. This is not explained, but as to all wells in 
existence and operated during the two periods, the distribution of 
surplus should be based on the debit and credit items for the com- 
bined period. Losses sustained by a particular well during oper- 
ation by the Secretary of the Interior should be paid from “ moneys 
heretofore impounded from past production ” on that well during the 
receivership period, and not charged to other wells, which would be 
the result if a distribution were made of the funds derived from the 
operation of such well during the receivership period only. While 
there would appear to be no objection to the general plan for de- 
termining the amount due each lessee, the distribution of the sur- 
plus will be authorized only on the basis of the accounting as of the 
date the wells are relinquished by the Government and turned 
over to the lessees. 

There has been submitted nothing showing it in the interest of 
the United States to make what may be classed a partial distribu- 
tion. The reason does not appear to be in any need connected with 
making the leases beginning December 1, 1925. Apparently complete 
distribution is not possible by that time and in the absence of any 
facts showing the need no distribution would seem proper. until 
complete distribution can be made. 

There is expressed no opinion on the correctness of the accounting 
represented in the submission, that necessarily being a matter for 
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audit under customary procedure, and nothing herein stated is to 
be understood as expressing approval of that accounting. 

3. This question has been answered. It is assumed your statement 
that operations since June 30, 1924, show a profit, refers to the aggre- 
gate and not to all individual wells. 

4. If the receivership funds earned interest prior to transfer to 
the Secretary of the Interior, the interest earned on the amount rep- 
resented by the royalties due the United States should be held as 
a part of such royalties. 


(A-11481) 


NAVY PAY, LONGEVITY—ACTIVE SERVICE AFTER RETIREMENT 


Section 3 of the act of March 4, 1925, 43 Stat. 1271, authorizing retired com- 
missioned and warrant officers of the Navy and Marine Corps to count 
certain active duty service performed during the World War in computing 
their longevity pay, contains no expressed provision that it should operate 
retrospectively, and a retired warrant officer of the Navy who has had 
active service between April 6, 1917, and March 3, 1921, is entitled under 
said section to credit therefor in the computation of his longevity pay on 
the retired list only from the date of said act. 


Decision by Comptroller General McCarl, November 27, 1925: 
There is for settlement the claim of William C. Staufer, machinist, 


United States Navy (retired) for the difference in retired pay be- 
tween $125 per month, the pay of the fourth three years’ service, 
and $140.625 per month, the pay for after 12 years’ service, covering 
the period November 30, 1919, to June 30, 1923, under section 3 of 
the act of March 4, 1925, 43 Stat. 1271, which with its title provides: 


TO CREDIT CERTAIN OFFICERS WITH ACTIVE DUTY PERFORMED SINCE RETIREMENT 


Sec. 3. That all retired commissioned and warrant officers of the United 
States Navy and Marine Corps who served on active duty in the Navy and 
Marine Corps of the United States during the World War shall be credited 
with all active duty performed since retirement during the period from April 
6, 1917, to March 3, 1921, in the computation of their longevity pay. 

The records show that Staufer enlisted in the United States Army 
June 30, 1898; discharged October 20, 1898; . enlisted in the United 
States Navy September 26, 1903; discharged September 25, 1907; 
reenlisted December 9, 1907; appointed acting machinist December 
30, 1909; executed oath of office January 6, 1910; warranted machin- 
ist July 7, 1911, from December 30, 1909; transferred to the retired 
list of officers of the Navy from December 31, 1912, under section 
1453, Revised Statutes; reported for active duty April 7, 1917, and 
served on active duty as machinist, retired, temporary lieutenant 
(j. g.) and temporary lieutenant from this date to date of detachment 
November 29, 1919. He reverted to machinist on the retired list on 
November 30, 1919. 
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Accordingly, claimant had 9 years 4 months and 13 days’ service 
on the date of his retirement December 31, 1912, and had 2 years 7 
months and 23 days’ active service during the period from April 7, 
1917, to November 29, 1919, making his total service 12 years and 6 
days on November 29, 1919. 

The question for determination is whether section 3 of the above 
quoted act is designed to operate retrospectively. The general rule 
for the construction of all statutes is that they apply only to future 
cases unless otherwise expressly stated or unless it appears by neces- 
sary implication from the nature and words of the statute that a 
retrospective effect was intended. See 2 Comp. Gen. 267; 26 Comp. 
Dec. 40: White v. United States, 191 U.S. 545. 

The statute in question indicates no intention to operate retro- 
spectively so as to entitle retired commissioned and warrant officers 
of the Navy and Marine Corps who performed active duty in said 
service during the period April 6, 1917, to March 3, 1921, to credit for 
such active service in the computation of their longevity pay on the 
retired list prior to its date. On the contrary, the language of the 
statute is that such officers “shall be credited with all active duy 
performed since retirement during the period from April 6, 1917, to 
March 3, 1921, in the computation of their longevity pay.” Such 
language may not be construed as conferring any right to credit 
prior to the date of said statute. 

Accordingly, the claim for difference in retirement pay between 
the pay of the fourth three years’ service and the pay for after 12 
years’ service for the period November 30, 1919, to June 30, 1923, will 
be disallowed. 

As it appears that claimant was allowed credit in his account for 
the longevity pay in question for the period from July 1, 1923, to 
June 30, 1925, in the accounts of Lieutenant Commander E. H. Bar- 
ber (S. C.), United States Navy, eleventh naval district, during the 
period April 1, 1925, to July 31, 1925, a disallowance will be made 
in the audit of the said supply officer’s accounts for the longevity 
pay credited for the period from July 1, 1923, to March 3, 1925. 


(A-11529) 
PERSONAL SERVICES—ATTORNEYS 


As the appropriations of the United States Railroad Labor Board do not 
specifically authorize the employment of attorneys as required by section 
365, Revised Statutes, the appointment by the Attorney General of private 
attorneys to represent the Railroad Labor Board in a pending proceeding, 
such appointments providing that they were to “serve without compensa- 
tion other than that paid * * * by the United States Railroad Labor 
Board,” does not entitle such attorneys to any compensation from public 
funds. 
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Decision by Comptroller General McCarl, November 27, 1925: 

Robert N. Golding requested August 24, 1925, for and as a member 
of the firm of McCormick, Kirkland, Patterson & Fleming, attorneys, 
review of settlement No. 099905 of August 17, 1925, disallowing 
their claim for $5,155.70 for professional service as attorneys ren- 
dered in the case of the Railroad Labor Board v. D. B. Robertson & 
McGuire. 

The claim was disallowed upon the ground that the employment 
was in contravention of section 189, Revised Statutes. There is now 
filed with the record appointments by Attorney General dated Sep- 
tember 13, 1924, and December 2, 1924, of Weymouth Kirkland and 
Robert N. Golding, respectively, as special assistants to the Attor- 
ney General. The appointments which are identical in terms are 
worded as follows: 

You are hereby appointed a special assistant to the Attorney General of the 
United States, under the authority of the Department of Justice, to assist 
in certain contempt proceedings that are about to be brought in a Federal 
district court against witnesses in a dispute which is styled, Atchison, Topeka 
& Santa Fe Railroad (eastern, western, and coast lines) et al, vs. Brother- 
hood of Locomotive Engineers and Brotherhood of Locomotive Firemen and 
Enginemen, in which proceedings the Government is interested; and in that 
connections you are specifically directed to conduct, in any judicial district 
where the jurisdiction thereof lies, any kind of legal proceedings, civil or 


criminal, including grand jury proceedings and proceedings before committing 
magistrates, which district attorneys are authorized by law to conduct. 


You are to serve without compensation other than that paid you by the 
United States Railroad Labor Board as the attorney representing the board 


in a contempt proceeding brought by the board against two witnesses in 
docket No. 4055. 


Please execute and return the enclosed oath of office. 


Section 189, Revised Statutes, provides: 


No head of a Department shall employ attorneys or counsel at the expense 
of the United States; but when in need of counsel or advice, shall call upon 
the Department of Justice, the officers of which shall attend to the same. 


Sections 365 and 366, Revised Statutes, provide: 


Sec. 365. No compensation shall hereafter be allowed to any person besides 
the respective district attorneys and assistant district attorneys for services 
as an attorney or counselor to the United States, or to any branch or 
Department of the Government thereof, except in cases specially authorized 
by law, and then only on the certificate of the Attorney-General that such 
services were actually rendered, and that the same’ could not be performed 
by the Attorney-General, or Solicitor-General, or the officers of the Department 
of Justice, or by the district attorneys. 

Sec. 366. Every attorney or counselor who is specially retained, under the 
authority of the Department of Justice, to assist in the trial of any case in 
which the Government is interested, shall receive a commission from the 
head of such Department, as a special assistant to the Attorney-General, or 
to some one of the district attorneys, as the nature of the appointment may 
require; and shall take the oath required by law to be taken by district 
attorneys, and shall be subject to all the liabilities imposed upon them by law. 


The formal appointments issued by the Attorney General to 
attorneys Kirkland and Golding evidently were intended merely 
to give said attorneys a proper official status in the court as contem- 
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plated under the provisions of sections 366, Revised Statutes, supra; 
and in view of the provision therein relative to compensation, it is 
apparent that said appointments were issued under the erroneous 
assumption that said attorneys were at that time regularly author- 
ized employees of the Railroad Labor Board. The only authority 
vested in the Railroad Labor Board relative to the employment of 
personal services is that conferred by section 314 of the act of 
February 28, 1920, 41 Stat. 473, providing that said board may 
appoint a secretary and, “subject to the provisions of the civil- 
service laws, appoint and remove such officers, employees, and 
agents” as are necessary for the efficient execution of the functions 
vested in the board and as may be provided for by Congress from 
time to time. It is clear that the services here in question were 
not engaged pursuant to and in accordance with the authority thus 
vested in the board. 

The act of June 7, 1924, 43 Stat. 527, providing for the activities 
of the board for the fiscal year 1925, makes an appropriation for the 
salaries of the nine members and the secretary and further provides: 

For all other authorized expenditures of the Railroad Labor Board in per- 
forming the duties imposed by law, including personal and other services in 
the District of Columbia and elsewhere, supplies and equipment, law books 
and books of reference, periodicals, travel expenses, per diem in lieu of sub- 
sistence, rent of quarters in the District of Columbia, if space is not provided 


by the Public Buildings Commission, rent of quarters outside of the District 
of Columbia, witness fees, and mileage, $215,200. 


This appropriation does not provide specifically or otherwise for 
the payment of legal services and as section 365, Revised Statutes, 
prohibits the payment of compensation for such services “ except in 
sases specially authorized by law,” it is not available therefor. 27 
Comp. Dec. 1019. As their respective appointments provided that 
they were to “serve without compensation other than that paid 
* * * by the United States Railroad Labor Board,” it is not 
necessary to consider whether any other appropriations would have 
been available to pay for the services in question if said services had 
been legally and properly engaged. 

It is noted that the claim is stated in the name of the firm of 
McCormick, Kirkland, Patterson & Fleming, without specifying 
the amounts claimed personally by Golding or Kirkland, respec- 
tively, who, it would appear, were the only members of the firm ren- 
dering service in the matter. It is noted, also, that the claim covers 
services from August 20, 1924, to March 18, 1925, while the respec- 
tive appointments of Kirkland and Golding as hereinbefore stated 
were dated September 13, 1924, and December 2, 1924, and specifi- 
cally worded so as to confer no rights to compensation thereunder. 

Upon review the disallowance must be and is sustained. 
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(A-11651) 


CONTRACTS, PROPOSAL AND ACCEPTANCE—FOREIGN PURCHASES 


Contracts for the purchase of supplies for the United States naval service in 
foreign countries, composed of a proposal and acceptance embodied in 
a single written instrument, which, though not strictly in the customarily 
prescribed form of a formal contract, are to be signed by both parties at 
the end thereof after all negotiations with respect thereto are completed, 
may be accepted as a practical compliance with the provisions of section 
3744, Revised Statutes, upon a satisfactory showing as to compliance with 
all applicable statutory requirements relative to advertising, lowest price 
available, ete. 


Comptroller General McCarl to the Secretary of the Navy, November 27, 1925: 


I have your letter of October 21, 1925 (file 16801-1660-P), as 
follows: 


In your decision of 19 November, 1923, directed to the Interior Department 
(3 Comp. Gen. 314), it was held that— 


“Purchase of supplies for the Interior Department by proposal and accept- 
ance without a formal contract, under section 3744, Revised Statutes, is not 
authorized even though delivery is to be made immediately. Formal contracts 
are necessary except in those cases in which the thing purchased and the 
money in payment therefor passes between the vendor and vendee at the 
same time.” 


Purchases of supplies and procurement of services for the naval service are 
governed by section 3744, Revised Statutes, as follows: 

“It shall be the duty of the Secretary of War, of the Secretary of the Navy, 
and of the Secretary of the Interior to cause and require every contract made 
by them severally on behalf of the Government, or by their officers under them 
appointed to make such contracts, to be reduced to writing, and signed by 
the contracting parties with their names at the end thereof,” 
excepting matters which do not exceed $500.00, in value, which are governed by 
that part of the act of 2 March, 1907 (34 Stat. 1193), which reads as follows: 

“ Hereafier the purchase of supplies and the procurement of services for all 
branches of the naval service may be made in open market in the manner 
common among business men without formal contract or bond, when the aggre- 
gate of the amount required does not exceed $500.00, and when in the opinion 
of the proper administrative officers such limitation of amount is not designed 
to evade purchase under formal contract or bond and equally or more advan- 
tageous terms can thereby be secured.” 

In making purchases of supplies afloat and in foreign countries difficulty is 
experienced in making formal written contracts, especially with foreign com- 
pradors or ship’s chandlers in ports where a foreign language is spoken. 

It is believed that the requirements of the law and the intention of your 
decision would be met and the finality of a contract secured when purchases 
are made afloat or in foreign countries after submission of competitive pro- 
posals in the regular manner and after award has béen made by the insertion 
at the end of the accepted proposal over the signatures of the contracting 
officer and of the contractor of the following: 

“The above offer is made and accepted for Items - — on the terms and 
conditions stated hereon and acknowledged by the following signatures, it 
being a condition hereof that no member of or delegate to the Congress of the 
United States shall be admitted to any share or part of this agreement or to 
any benefit to arise therefrom, ” 
and that such document be the contract to cover the purchase concerned. 

It is requested that you advise this department whether the execution of a 
contract by the Navy fiscal officers afloat or in foreign countries in the manner 
described above will be acceptable to your office in the audit of the accounts 
covering such purchases. 
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The question presented by your submission is as to whether the 
proposed procedure in the matter of evidencing contracts under the 
circumstances stated may be accepted as a substantial compliance 
with requirements of section 3744, Revised Statutes, relative to the 
reduction of contracts to writing and the signing at the end thereof 
by the contracting parties. 

It is assumed for the purpose of this decision that the term “ afloat 
and in foreign countries” used in your submission relates to pur- 
chases to be made in foreign countries and not within the territorial 
jurisdiction of the United States. 

The purchase of supplies by contract and in the open market for 
the naval service is governed by the provisions of sections 3709, 
3718-3731, 3739-3747, Revised Statutes, and the act of March 2, 1907, 
34 Stat. 1193. 

The provisions of section 3744, Revised Statutes, are clear, and it 
has been repeatedly held that the requirements of the act are man- 
datory and in effect prohibit and render unlawful any other mode of 
making contracts to which the section is applicable. See Hrie Coal 
dé Coke Corporation v. United States, 266 U. S. 518. In South 
Boston lron Works v. United States, 18 Ct. Cls. 165, in discussing 
the words “reduced to writing and signed by the contracting parties 
with their names at the end thereof” it was said: 

* * * Congress inserted these words for a purpose, and courts must give 
them effect. * * * These additional words can not mean less than that 
the contract shall be so full and complete before signing that it can be signed 
in whole by both parties. It excludes the idea that one party may sign one 
part of the contract and the other party another and leave the courts to 
arrange a contract by collecting and joining the pieces. 

The present submission proposes to meet the requirements of sec- 
tion 3744, Revised Statutes, with respect to purchases of supplies in 
foreign countries by incorporating at the end of the instrument 
comprising the proposal and acceptance a statement to be signed by 
both the contracting officer and the bidder acknowledging and ac- 
cepting all the terms contained therein, together with a statement 
as to the nonparticipation therein by any member or delegate of 
Congress as required by section 3741, Revised Statutes. 

The present form of proposal for supplies afloat, S. and A. Form 
No. 106, signed by the party states as follows: 


PROPOSAL FOR SUPPLIES AFLOAT 


Bid on all or any items as you see fit. If not prepared to submit a bid, 
please so state over the firm signature and return this paper so that it may 
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be known that it was brought to your attention; otherwise your name may be 
dropped from the list of prospective bidders. 


SupPLy OFFICER. 


(No. of Reg. ------ ) 


To the Saonly Olieor. U. &. &B. ....06-<0-6- 
Sir: I hereby offer to deliver alongside the U. 

within days after receiving notice of award, at my own 
expense and at the prices stated, any item or items below enumerated as may 
be directed ; my offer on each individual item to be treated as a complete and 
separate bid; all deliveries to be strictly first class in quality and subject to 
inspection according to Navy Regulations; this action to be final and bind- 
ing upon me, and I being obligated to pay the difference in cost if any of my 
deliveries are replaced by open purchase made at the option of the Supply 
Officer and said officer being at liberty to go into the local market and buy 
for my account any items that I fail to satisfactorily deliver on time. 


| 
Total 
Price of amount 
leachitem of each 
item 


| 
Quantity Articles required Per 
| 
! 


| | 
| 


It is understood that under present procedure acceptance of the 
offer is made by typing thereon in substance the following— 


Accepted as to items checked thusV 


Lt. U. 8. N.—Divn. Sup. Off. 

Under the proposed procedure this would be omitted. 

It would appear that with the matter stated in your submission 
added permanently to the form below the signing by the party 
as an offer, so that there will be a signing by the supply officer and 
again by the party under the added matter, also there dating the 
signing, there will be a contract in reasonably proper terms signed 
at the end by the parties thereto. ‘ 

It may be concluded that since the terms of the contract are thus 
to be embodied in a single written instrument which, though not 
strictly in the customarily presented form of a formal contract, is 
to be signed by both parties after all negotiations with respect there- 
to are completed, I have to advise that having regard to foreign 
purchasing conditions the procedure proposed may be accepted as 
a practical compliance with the provisions of section 3744, Revised 
Statutes, in the matter of these foreign purchases upon a satisfactory 
showing as to compliance with all applicable statutory requirements 
relative to advertising, lowest price available, etc. 

The question presented is answered accordingly. 
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VETERANS’ BUREAU, TRAINEES’ MAINTENANCE AND SUPPORT 
ALLOW ANCE—DEPENDENT CHILD 


A minor child of a vocational trainee, living with its mother in France, who is 
divorced from the trainee, is not entitied to the maintenance and support 
allowance authorized by section 401 of the World War veterans’ act of 
June 7, 1924, 43 Stat. 627, where the facts fail to show actual dependency 
of the child upon the trainee, the presumption of dependency ordinarily 
existing between parent and minor child not being sufficient under this sec- 
tion of the act. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 27, 1925: 


I have your letter of October 26, 1925, as follows: 


An apportionment of maintenance and support allowance has been made by 
this bureau to Irving Lycett Hale, the minor child of Roy E. Hale; this minor 
living with his mother the divorced wife of the veteran, who resides in the 
Republic of France. It appears that there is no provision of the Frenci law 
whereby the mother may be appointed as guardian of the child, as under the 
laws of the Republic she is the natural guardian of the child. It further ap- 
pears that the determination of the question of the responsibility and care of 
the child in this instance is one for determination by the Comptroller General 
in accordance with his decision of November 21, 1922. Accordingly, the at- 
tached statement of facts, dated September 28, 1925, prepared by the chief, 
claims division of the Dallas regional office of this bureau, and copies of docu- 
ments appearing in the file are submitted, with the finding of the following 
facts: 

That Roy E. Hale is entitled to maintenance and support allowance under 
section 401 of the World War veterans’ act, 1924; that Irving Lycett Hale, his 
minor son, lives separate and apart from him and is entitled to an appor- 
tioned share of such maintenance and support allowance; that no guardian, 
curator or conservator has been appointed for the child and that none can be 
appointed for the child or his estate under the laws of the Republic of France, 
which is the child’s present domicile; that the minor child is now in the cus- 
tody of Marguerite Lycett Hale, his mother, and that said custody has extended 
continuously from July 2, 1921. 

With your approval of a finding that the mother is legally responsible for 
the care and custody of the child, payment of the apportioned award in this 
case will be made by the regional office of the bureau at Dallas, Texas, and 
original documents submitted in usual course. 


Under section 401 of the World War veterans’ act of June 7, 
1924, 43 Stat. 627, authorizing payment of maintenance and support 
allowance to vocational trainees, the additional allowance for per- 
sons depending upon the trainee is authorized only if dependency in 
fact is shown. Generally, it may be presumed that a child under 
16 years of age is depending upon its father for support. Under 
this statute, however, mere relationship or even a legal liability 
for support is not enough, but the actual dependency of the child 
must be established, and this is understood to be the basis upon which 
the Veterans’ Bureau has administered this statute. 

The facts in this case do not show that the father has ever con- 
tributed or been required to contribute to the support of the child 
in France at any time after he abandoned the wife, and it has not 
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been shown that at the time the veteran entered training the child 
was “depending upon him” for its “maintenance and support.” 
It would appear to be doubtful that the mother and child in France 
could enforce support in this country against the father. The ad- 
ditional allowance for dependents under this statute must be based 
on the need of the trainee and no such need has been shown in this 
case. 

You are advised, therefore, that the maintenance and support 
allowance as for a dependent child may not be paid in this case. 


(A-11848) 


MISCELLANEOUS RECEIPTS—PROCEEDS FROM SALE OF ELECTRIC 
POWER AT MUSCLE SHOALS 


The proceeds from the sale of electric power developed during the course of 
testing the hydroelectric plant at Muscle Shoals, Ala., may not be used for 
the operation of the plant, but must be deposited in the Treasury as miscel- 
laneous receipts under the provisions of section 3618, Revised Statutes. 


Comptroller General McCarl to the Secretary of War, November 27, 1925: 

I have your letter of November 3, 1925, requesting decision 
whether the proceeds from the sale of electric power developed dur- 
ing the testing of the hydroelectric power plant at Muscle Shoals, 
Ala., may be used to pay for the operation of the plant until Con- 
gress shall have taken action, “ it being understood that any funds 
received from the sale of power over and above that necessary for 
operation shall be turned into the Treasury as ‘ Miscellaneous re- 
ceipts *.” 

Section 3618, Revised Statutes, provides: 

All proceeds of sales of old material, condemned stores, supplies, or other 
public property of any kind, except the proceeds of the sale or leasing of 
marine hospitals, or of the sales of revenue-cutters, or of the sales of com- 
missary stores to the officers and enlisted men of the Army (or of materials, 
stores, or supplies sold to officers and soldiers of the Army) or of the sale 
of condemned Navy clothing, or of sales of materials, stores, or supplies to 
any exploring or surveying expedition authorized by law, shall be deposited 
and covered into the Treasury as miscellaneous receipts, on account -of “ pro- 


ceeds of Government property,” and shall not be withdrawn or applied, ex- 
cept in consequence of a subsequent appropriation made by law. 


Construction of the power plant at Muscle Shoals was initiated 
as incident to the nitrate plants authorized under section 124 of the 
national defense act of June 3, 1916, 39 Stat. 215. The act of June 
30, 1922, 42 Stat. 760, provided under the heading “ Muscle Shoals ” 
an appropriation “ For the continuation of the work on Dam Num- 
bered Two on the Tennessee River at Muscle Shoals, Alabama, but 
not to become available until the 1st day of October, 1922, $7,500,- 





890 DECISIONS OF THE COMPTROLLER GENERAL 


000.” The act of March 2, 1923, 42 Stat. 1421, provided under the 
heading “ Muscle Shoals” as follows: 


For the continuation of the work on Dam Numbered 2 on the Tennessee 
River at Muscle Shoals, Alabama, $6,998,800: Provided, That the Secretary 
of War may enter into a contract or contracts for such machinery, gates, or 
other metal parts and for such materials to be used in the construction of 
the locks, dam and powerhouse as may be necessary to prosecute the said 
project, to be paid for as appropriations may from time to time be made by 
law, not to exceed in the aggregate $10,501,200, exclusive of the amounts 
herein and heretofore appropriated. 


The act of June 7, 1924, 43 Stat. 516, provided under the heading 
“Muscle Shoals,” as follows: 


For the continuation of the work on Dam Numbered 2 on the Tennessee 
River at Muscle Shoals, Alabama, $7,000,000, to be immediately available, 
and to apply on the contract authorization for this project carried in the 
War Department Appropriation Act for the fiscal year 1924: Provided, That 
the Secretary of War may enter into a contract or contracts for such ma- 
chinery, gates, or other metal parts and for such materials to be used in 
the construction of the locks, dam, and powerhouse as may be necessary to 
prosecute the said project, to be paid for as appropriations may from time 
to time be made by law, not to exceed in the aggregate $3,040,390, exclusive 
of the amounts herein and heretofore appropriated. 


The deficiency act of January 20, 1925, 43 Stat. 757, appropriated 
“For the continuation of the work on Dam Numbered 2, on the 
Tennessee River at Muscle Shoals, Alabama, $3,501,200.” The act 
of February 12, 1925, 43 Stat. 930, provides under the heading 


“ Muscle Shoals,” as follows: 


For the continuation of the work on Dam Numbered 2 on the Tennessee 
River at Muscle Shoals, Alabama, $3,040,390, to be immediately available, 
and to apply on the contract authorization for this project carried in the 
War Department Appropriation Acts for the fiscal years 1924 and 1925. 

All of the appropriations for the project are for construction 
purposes. 

The national defense act of June 3, 1916, 39 Stat. 215, authorized 
the construction and operation of power houses and other plants 
and equipment for the generation of electrical or other power and 
for the production of nitrates or other products needed for muni- 
tions of war and useful in the manufacture of fertilizers and other 
useful products, and that the products of such plants shall be used 
by the President for military and naval purposes to the extent that 
he may deem necessary, and any surplus witich he shall determine is 
not required shall be disposed of by him under such regulations as 
he may prescribe. 

The testing of an untried plant or of portions thereof, by the 
operation thereof for a reasonable time and to the extent neces- 
sary to ascertain that the parts thereof acquired pursuant to con- 
tracts meet the contract requirements, to determine that in general 
there has been a proper construction, and that the plant is workable. 
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would appear proper. It is understood the different units of this 
plant have been, for the most part, duly tested, and it is proposed 
now to conduct what may be termed a supertest, involving a tem- 
porary operation of the completed plant with the result therefrom 
of a product, power, as a surplus. Such a temporary operation 
adequate for test purposes would appear permissible in the circum- 
stances, without more specific legislative authority, and in such 
connection it may be said the administrative view is correct that 
such surplus should be disposed of to the best advantage of the 
United States rather than be permitted to go to waste, but in such 
connection the question arises whether the proceeds of the sale 
of such surplus may be applied to the expenses of the test opera- 
tion or must go into miscellaneous receipts. The enactment of 1916 
gives authority to the President to sell surplus and dispose of it 
under regulations as he may prescribe. There is no provision there- 
in for disposition of the proceeds from such sale. It thus follows 
therefrom that general statutory provisions are applicable thereto 
and that the disposition of the proceeds of the sale must be pursuant 
to the provisions of section 3618, Revised Statutes. 

It would seem also that the national defense act had reference to 
the use of the appropriation therein made, which was strictly for 
war purposes, and could not be held to apply to peace-time projects 
such as here involved. Decision of December 10, 1924. A-5842. 

You suggest also as authorization the following provision in the 
rivers and harbors act of June 13, 1902, 32 Stat. 373: 

Sec. 5. That when any land or other property, which has been heretofore or 
may be hereafter purchased or acquired for the improvement of Rivers or Har- 
bors is no longer needed, or is no longer serviceable, it may be sold in such 
manner as the Secretary of War may direct, and the proceeds credited to the 
appropriatien for the work for which it was purchased or acquired; * * * 

Dam No. 2 at Muscle Shoals is not an “ improvement of rivers or 
harbors” within the meaning of this act. That phrase has refer- 
ence to improvements in aid of navigation. The appropriations 
for this Muscle Shoals project have not been provided under the 
heading of “ Rivers and harbors improvements” but under a sep- 
arate and distinct heading and are essentially for development of 
electric power from the Tennessee River. Any improvements in 
the river in aid of navigation would be incidental. Notwithstand- 
ing that the digest of appropriations and the books of the Treasury 
Department classify these appropriations for Dam No. 2 at Muscle 
Shoals as a river and harbor improvement appropriation, the project 
is not of such class, within the meaning of the rivers and harbors 
act, as would authorize credit to the appropriations of the pro- 
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ceeds of sales of unnecessary land or unserviceable supplies. If 
the appropriation has been so considered and proceeds of unser- 
viceable Government property credited to the appropriations, the 
practice must be discontinued and such proceeds deposited in the 
Treasury as miscellaneous receipts, unless and until express statu- 
tory authority otherwise has been provided. Furthermore, electric 
power developed during the course of testing the power plant could 
not reasonably be construed as “ property which has been heretofore 
or may be hereafter purchased or acquired.” 

Congress has expressly limited the amount to be appropriated 
for this project at Muscle Shoals. The exact amount thereof has 
been appropriated. The use of the proceeds from the sale of elec- 
tric power, or from unserviceable material, or from any other source, 
for the operation of the plant incident to the completion of the con- 
struction, would permit the maximum amount to be exceeded, con- 
trary to the plain intent of the Congress. 

Answering your question specifically, you are advised that the 
proceeds of sales of electric power developed during the course of 
testing the power plant at Muscle Shoals are not available for use 
in the operation of the plant, but must be deposited in the Treasury 
as miscellaneous receipts under the provisions of section 3618, Re- 
vised Statutes. 


(A-9079) 
PURCHASES—CITY DIRECTORIES 


As the restrictions of the act of March 15, 1898, 30 Stat. 316, upon the pur- 
chase of law books. books of reference, and periodicals are expressly 
applicable where they are “for use of any executive department or other 
Government establishment not under an executive department,” and the 
act has no terms to embrace the judicial branch of the Government, the 
use of the appropriations for the judicial branch is not restricted there- 
by. Accordingly, the appropriation for “ Salaries and expenses of clerks, 
United States Courts,” is available for the purchase of a city directory for 
use in the office of the Clerk of the Supreme Court of the District of 
‘Columbia, when authorized by the Attorney General in accordance with 
the act of February 26, 1919, 40 Stat. 1182. 


Comptroller General McCarl to the Attorney General, November 30, 1925: 

There has been received your letter of August 25, 1925 (file JDH 
9 X 441), requesting decision of the question whether city directories 
may be purchased for the use of the law, equity, and lunacy divi- 
sions of the office of the clerk of the Supreme Court of the District 
of Columbia. 

A city directory has been heretofore considered as a book of refer- 
ence within the purview of statutes prohibiting the purchase of books 
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of reference without specific statutory authority or appropriations 
specifically providing for the purchase of books of reference. 6 
Comp. Dec. 311; 3 Comp. Gen. 665. 

Section 3 of the act of March 15, 1898, 30 Stat. 316, contains the 
following provision: 

That hereafter law books, books of reference, and periodicals for use of any 
Executive Department or other Government establishment not under an Execu- 
tive Department, at the seat of Government, shall not be purchased or paid for 
from any appropriation made for contingent expenses or for any specific or 
general purpose unless such purchase is authorized and payment therefor 
specifically provided in the law granting the appropriation. 

The question of the applicability of this statute to the Supreme 
Court of the District of Columbia was considered by the former 
Comptroller of the Treasury and in 14 Comp. Dec. 562 it was held 
that the Supreme Court of the District of Columbia was not a 
Government establishment at the seat of Government “not under 
an executive department ” within the meaning of the act of March 
15, 1898, supra, the reason assigned for such conclusion being the 
opinion that the words “ other Government establishment not under 
an executive department ” did not apply to or include the judicial 
branch of the Government. 

As the directories are desired for use in the office of the clerk of 
the Supreme Court of the District of Columbia, the appropriation 
to be considered is that in the act of February 27, 1925, 43 Stat. 
1030: 

For salaries of clerks of * * * United States district courts, their 
deputies, and other assistants, expenses of travel and subsistence, and other 
expenses of conducting their respective offices, in accordance with the provi- 


sions of the Act approved February 26, 1919, and the Act approved June 1, 
1922, * * * $1,758,000: * * * 


The act of February 26, 1919, 40 Stat. 1182, provides: 
Sec. 5. That the necessary office expenses of the clerks of the district courts 


of the United States shall be allowed when authorized by the Attorney 
General. 


Said act of February 26, 1919, was specifically extended to the 
clerk of the Supreme Court of the District of Columbia by the act 
of March 4, 1921, 41 Stat. 1412. While the appropriations for the 
salaries of the judges and for other expenses of the Supreme Court 
of the District of Columbia are carried in the appropriation act for 
the District of Columbia, the salaries and expenses of the clerk are 
appropriated for in the judicial appropriations in the act of Feb- 
ruary 27, 1925, under the provision quoted, supra. 

With respect to the application of general laws and annual appro- 
priations to the United States Courts and officers belonging to the 
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judicial branch of the Government, it was stated by the former 
Comptroller of the Treasury in 27 Comp. Dec. 113: 

General laws and annual appropriation acts distinguish between the 
Department of Justice, which is part of the executive branch of the Gov- 
ernment, and United States Courts and their officers belonging to the judicial 
brauch. However, in the matter of administration of their appropriations and 


general supervision of their expenditures, and for the purposes of administra- 


tive accounting, the courts and their officers are placed under the Department 
of Justice. 


A purchase made or service rendered for an official of the United States 
court may fairly be said to be a purchase or service for the Department of 
Justice, and I think that the statute was intended to be so construed. You 
are accordingly advised that it [Sec. 3709, Revised Statutes] is applicable to 
purchases made for court officials of articles authorized by the Department of 
Justice under any appropriation administered by the Department of Justice. 


The ruling in 27 Comp. Dec. 113, is not necessarily in conflict 
with the ruling in 14 Comp. Dec. 562, the one relating to administra- 
tive procedure in the use of judicial appropriations and the other to 
the application to judicial appropriations of statutory restrictions 
imposed on executive departments and other Government establish- 
ments not under executive departments. 

The placing under the administration of the Department of Jus- 
tice the appropriations for the judicial branch of the Government 
does not require that the uses of the appropriation are limited to 
such uses as the Congress may have only placed upon appropria- 
tions for the executive branch of the Government. General restric- 
tive legislation is applicable to the uses of appropriations of all the 
branches of the Government; so also where the use of an appro- 
priation is negatived by an interpretation of the terms of the ap- 
propriation, such interpretation is applicable to and for observance 
in the use of appropriations by all branches of the Government. 
But statutory enactments which name only a particular branch of 
the Government are not necessarily restrictive upon or available in 
the uses of appropriations for other than the particular branch of 
the Government named in the enactment. 

The restrictions of the act of 1898 upon the purchase of books 
and periodicals are expressly where they are “ for use of any execu- 
tive department or other Government establishment not under an 
executive department.” The enactment concerns the executive 
branch of the Government, its departments and independent estab- 
lishments, and has no terms to «mbrace the judicial branch. The 
use of the appropriations for the judicial branch is not restricted 
thereby. 

Answering your question specifically, the appropriation for “ sala- 
ries and expenses of clerks, United States Courts,” is available for 
the purchase of directories if and when authorized by you in accord- 
ance with the act of February 26, 1919, supra. 
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(A-11120) 


LEASES—RENEWAL 






Where the Government entered into a lease agreement for the rental of a part 
of a stable and specifically reserved the right to renew the lease at the 
same rental upon expiration thereof, conditioned upon the giving of 30 
days’ notice in writing to the lessor of its intention to renew, the failure 
to give such notice precludes the renewal at the old rental, if objected to by 
the lessor, and payments made to the lessor at an increased rate under a 
new lease are valid. 1 Comp. Gen. 579; 2 Comp. Gen. 66; id. 812, distin- 

guished. 




































Decision by Comptroller General McCarl, November 30, 1925: 

The Chief of Finance, War Department, requested, September 4, 
1925, review of settlement No. M-11464-W, dated February 10, 1925, 
wherein was disallowed the sum of $48 in the accounts of Col. 
R. S. Offley, Finance Department, for payments made on vouchers 
344 and 471, June, 1924, to Robert Walker, under contract of rental 
dated November 1, 1923. 

Under date of July 1, 1923, the United States, acting through the 
camp quartermaster, Camp Holabird, Md., leased a part of a stable 
from Robert Walker for the purpose of stabling and foraging the 
private mount of Capt. G. H. Totten, Quartermaster Corps, for the 
period July 1, 1923, to October 31, 1923, at a monthly rental of $24, 
which included the following: 


For bedding, $4 per month. 

For stall room, $10 per month. 

For forage, $10,per month. 

Care of one mount (to be paid by owner), $6. 

The United States expressly reserved the right in paragraph 5, to 
renew the lease at the expiration thereof for the period November 1, 
1923, to June 30, 1924, at the rental of $24 per month provided 
notice of the Government’s intention to so renew be given in writ- 
ing to the lessor at least one month prior to the expiration of 
said lease. It appears that the Government did not give the 
required notice to the lessor; that upon tender of a new lease to the 
lessor at the same rates contained in the old lease the lessor refused 
to execute same claiming that the rates governing the old lease were 
not commensurate with the prevailing rates for similar services in 
the vicinity. A new lease was prepared covering the period begin- 
ning November 1, 1923, and ending with February 29, 1924, with 
privilege of renewal until June 30, 1924, at a monthly rental of $85 
per month, which was to include the following: 


For bedding, $5 per month. 

For stall room, $15 per month. 

For forage, $15 per month. 

Care one mount (to be paid by the owner), $5. 
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The lease was approved by the Quartermaster General. The 
premises were occupied and used during the period stipulated in 
the lease and the lease was renewed in accordance with the terms 
thereof for the months of March and April, 1924. The lessor was 
paid the increased rental, but credit for the amount in excess of the 
rental specified in the lease of July 1, 1923 ($24 per month), was 
disallowed in the disbursing officer’s accounts for the reason that the 
lease of November 1, 1923, was in reality a renewal of lease of 
July 1, 1923, which contained a provision that at the option of the 
Government it might be renewed at a rental of $24 per month. 

As previously noted, the Government specifically reserved the 
right to renew the lease of July 1, 1923, at the expiration thereof 
conditioned, however, upon giving the lessor 30 days’ notice of its 
intention. The Government failed to give the notice. The ques- 
tion for consideration, therefore, is whether or not the failure to 
give the required notice deprived the Government of its right to 
renewal of the lease at the monthly rental agreed upon in the lease 
of July 1, 1923. 

It has been uniformly held that formal notice of election is not 
necessary under a lease giving an option for an extension or renewal 
in the absence of a provision in the lease or of some special statute 
requiring notice. Brown v. Sanders, 70 8. W. 1047; Cusack v. Gun- 
ning System, 109 Ill. 588. 

In the absence of a specific provision in a lease fixing a time for 
exercise of an election to renew, the option continves during the 
whole of the original term or tengncy, but where the tenancy or the 
right of exercising an option to take a renewal is dependent upon the 
performance of a condition, performance of such condition is a 
prerequisite to the exercise of the right to require a renewal and non- 
performance will defeat the right. In other words, where the option 
to continue or renew is expressly conditioned upon a request or notice 
as in the instant matter, the right can not be enforced over an objec- 
tion of a failure or omission to so do. Donovan Motor Car Co. v. 
Niles, 140 N. E. 304; Atlantic Product Company v. Dunn, 142 N. C. 
471; Klein v. Auto Parcel Delivery Co., 192 Ky. 593. 

The Government having failed to give the notice as required by the 
lease thereby lost its right to renewal thereof, and it must be held 
that the payment to the lessor at the increased rental was legal. 

The decisions of this office with reference to the Government’s 
right to the renewal of a lease—1 Comp. Gen. 579; 2 Comp. Gen. 66; 
id. 812—are to be distinguished from the lease in question in that in 
said decisions there was no provision requiring that notice be given 
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as a condition precedent to the exercise of the option as in the case 
herein presented. 


Upon review the sum of $48 is certified for credit in the accounts 


of Col. R. S. Offley. 


(A-11853) 


VETERANS’ BUREAU—INSURANCE—PAYMENTS TO ESTATES OF 
INSURED 


In making payments under a policy of United States Government term insur- 
ance to the estate of the insured, pursuant to the provisions of section 303 
of the World War veterans’ act as amended by the act of March 4, 1925, 
43 Stat. 1310, the letters of administration, issued by a court of competent 
jurisdiction in a State where a limit of time is fixed by statute for admin- 
istration of estates, need not be questioned merely on the length of time 
since the death of the insured, but payment to the administrator, in the 
absence of other objection, will constitue a proper acquittance to the 
Government. When administration of an estate is refused by the State the 
Veterans’ Bureau may properly determine the individual heirs, but where 
there are contlicting interests payment should be made only on the basis 
of a decree of court. Doubtful cases, with the record of administrative 
action thereon, should be submitted to the General Accounting Office for 
consideration and a decision in advance of payment by a disbursing officer. 


Comptroller Genera! McCarl to the Director, United States Veterans’ Bureau, 
November 30, 1925: 


I have your letter of November 5, 1925, requesting decision 


whether, in complying with the provisions of section 303 of the 
World War veterans’ act as amended by the act of March 4, 1925, 
43 Stat. 1810, the Veterans’ Bureau may determine the individuals 
entitled to the estate of an insured under a policy of term insurance 
whose domicile was Texas in cases where administration of the 
estate is applied for more than four years subsequent to the death 
of the insured, a State statute providing that application for admin- 
istration filed more than four years subsequent to the death of an 
intestate “shall be refused and dismissed.” 

The material portion of section 303 of the World War veterans’ 
act as amended by the act of March 4, 1925, supra, is as follows: 

If no person within the permitted class be designated as beneficiary for 
yearly renewable term insurance by the insured eitlier in his lifetime or by his 
last will and testament or if the designated beneficiary does not survive the 
insured or survives the insured and dies prior to receiving all of the two hun- 
dred forty installments or all such as are payable and applicable, there shall be 
paid to the estate of the insured the present value of the monthly installments 


thereafter payable, said value to be computed as of date of last payment made 
under any existing award: * * * 


You state the facts in the case of James Davis as follows: 


James Davis while in service applied for $10,000 insurance in favor of his 
father, William Davis. The insured died on July 24, 1918. Upon proof of 
relationship an award of insurance was approved and paid in favor of the 
designated beneficiary, William Davis. The beneficiary died May 23, 1925, 
before all of the two hundred forty monthly installments of insurance had been 
paid. 
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Section 303 of the World War veterans’ act as now amended re- 
quires the “ present value of the remaining unpaid monthly install- 
ments,” not payable to the father of the insured, to be paid to the 
estate of the insured, James Davis, who has been dead for more than 
four years. You quote the following provisions from the Texas 
Code, article 3247, Chapter IV, title 52, page 687, of the Revised 
Civil Statutes of Texas, 1911: 

All applications for the grant of letters testamentary or of administration 
upon an estate must be filed within four years after the death of the testator 
or intestate; and if four years have elapsed between the death of such testator 
or intestate and the filing of such petition such application shall be refused and 
dismissed. 
The attention of this office has been directed to the case of Nelson 
v. Bridges, 98 Texas Supreme Court Reports, page 523, in which it 
would appear that the court recognized an administrator appointed 
more than four years subsequent to the death of the intestate. And 
I am advised that a court of competent jurisdiction in the State of 
Texas has actually appointed an administrator of the estate of James 
Davis for the purpose of complying with the provisions of section 
303 of the World War veterans’ act. If you find this to be the 
situation, the legality of the letters of administration need not be 
questioned merely on the length of time since the death of the in- 
sured, and payment to such administrator, in the absence of other 
objection, will constitute a proper acquittance to the Government. 

When administration is refused under the quoted provision of the 
State statute, the duty none the less is upon the Government to 
properly dispose of the proceeds of the insurance policy, so that 
the parties entitled may actually receive the same and the Govern- 
ment receive a lawful acquittance. While the accounting officers of 
the Government, in the absence of express authority of law, have 
consistently refused to authorize payment to individual heirs of an 
amount due from the Government to a decedent in excess of $300 
or $500, I am constrained to hold that for the present and until 
further legislation in the matter may be obtained, the Veterans’ 
Bureau may properly consider all facts and ascertain and deter- 
mine therefrom the heirs entitled to the estate of an insured whose 
domicile at death was in a State the laws of which preclude the 
granting of letters of administration and the amount due under the 
provisions of section 303 of the World War veterans’ act to such 
individual heirs. Where conflicting interests appear or from the 
facts known would seem reasonably likely, payment of the amount 
due under the policy should be made only on the basis of a decree 
of court to determine the person or persons entitled to the proceeds 
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of the estate of the insured. See section 19 of the World War 
veterans’ act. 

Such a determination as here contemplated by an administrative 
officer of the United States is so contrary to the usual procedure in 
such matters and so susceptible of error in the absence of court 
action that the utmost care should be exercised and the closest safe- 
guards adopted to insure accurate determination of parties entitled 
to take under the estate of the insured, in order that any payment 
made by the Government pursuant thereto will constitute a complete 
acquittance. If the result of such consideration in any case discloses 
any doubt whatever, the record, with the administrative action 
thereon, should be submitted to this office for consideration and a 
decision in advance of payment by a disbursing officer. 


(A-10786) 


MILEAGE—APPROPRIATIONS, SPECIFIC v. GENERAL 


Officers of the Navy are entitled, under the act of June 10, 1922, 42 Stat. 631, 
to receive mileage allowance at the rate of 8 cents per mile when travel- 
ing under competent orders without troops. As this is the only form 
of reimbursement to which such officers are entitled while in a mileage 
status, the entire cost of transportation must be borne by them and they 
may not be furnished Pullman or stateroom accommodations in addition 
to the mileage allowance. 

An appropriation for specific purposes is exclusively applicable thereto and 
prohibits the use therefor of an appropriation more general in terms 
and which might have been available for the expenditures but for the 
specific appropriation. 


Comptroller General McCarl to Commander G. M. Adee, United States Navy, 

December 1, 1925: 

There has been received your request for review of settlement 
No. M-14271-N, dated August 8, 1925, wherein was disallowed in 
your disbursing account certain items paid on _ transportation 
vouchers representing Pullman and stateroom accommodations fur- 
nished on transportation requests to certain officers of the Navy 
serving on the Board of Survey, Appraisal and Sale, Navy Yard, 
Washington, D. C., while traveling in a mileage status during the 
period September 1, 1923, to May 31, 1924. 

Under the act of June 10, 1922, 42 Stat. 631, officers of the Navy 
are entitled, when traveling under competent orders without troops, 
to receive a mileage allowance at the rate of 8 cents per mile, dis- 
tance to be computed by the shortest usually traveled route. This 
is the only form of reimbursement to which such officers are en- 
titled while in a mileage status and the entire cost of their travel- 
ing expenses must be borne by them. The law, however, authorizes 
the furnishing to such officers transportation requests (specifically 
excluding transportation requests for sleeping and parlor car) in 
which case 3 cents per mile for each mile for which transportation 
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is furnished is deducted from the mileage account. Accordingly, 
the cost of the Pullman and stateroom accommodations which in 
this instance has been furnished should have been paid by the 
officers in question. 36 MS Comp. Gen. 279, August 8, 1924; 26 
Comp. Dee. 172; 25 id. 473, 532; 20 id. 45, 203, 282, 356; 19 id. 699; 
5 Lawrence, Comp. Dec. 500. 

It is a well-established rule of construction that an appropriation 
for specific purposes is exclusively applicable thereto and prohibit« 
the use therefor of an appropriation more genera! in terms and which 
might have been available for the expenditures, but for the specific 
appropriation. 1 Comp. Dec. 126, 236, 317, 417, 563; 3 id. 83, 
439; 4 id. 594, 649; 5 id. 102, 181, 838; 6 zd. 126; 7 id. 665; 17 id. 
910. 

Accordingly “ Pay Miscellaneous” being a specific appropriation 
for mileage, the payment of mileage or expenses in connection there- 
with from the proceeds of sales of condemned Government property 
is not authorized. 

Upon review the settlement disallowing the items in question is 
sustained. 


(A-11495) 
SUBSISTENCE, AT HEADQUARTERS—DESIGNATION OF POSTS OF 
DUTY 


The written order of the Commissioner of Internal Revenue issued under the 
provisions of the act of May 10, 1916, 39 Stat. 87, purporting to fix the 
designated post of duty of a field employee of the Internal Revenue Sery- 
ice, will not necessarily be accepted by the General Accounting Office in 
the audit of accounts as conclusive evidence of that fact, where other ad- 
ministrative orders and actions of the employee pursuant thereto and cir- 
cumstances incident thereto are so inconsistent with the order purporting 
to fix the post of duty as to show beyond a reasonable doubt that the post 
of duty is not the place designated in the written order. 


Comptroller General McCarl to the Secretary of the Treasury, December 1, 

1925: 

Consideration has been given to your letter of October 10, 1925, 
in which you quote from the act of May 10, 1916, 39 Stat. 87, pro- 
viding that the Commissioner of Internal Revenue shall determine 
and designate the posts of duty of all employees of the Internal 
Revenue Service engaged in field work or traveling on official busi- 
ness outside of the District of Columbia, and state that in the process 
of auditing Internal Revenue accounts this oflice is determining and 
designating the posts of duty of such employees. 

You request decision—* Whether the General Accounting Office 
may properly determine and designate the posts of duty of the class 
of employees in question, or does the statute, which is clear and spe- 
cific in its terms, vest this authority solely in the Commissioner of In- 
ternal Revenue. ” 





DECISIONS OF THE COMPTROLLER GENERAL 401 


There is no doubt but that the act of May 10, 1916, supra, vests in 
the Commissioner of Internal Revenue the duty of determining and 
designating the posts of duty of field employees of the Internal 
Revenue Service. The evident intent and purpose of the provision 
was to relieve the Secretary of the Treasury, the head of the de- 
partment, of the detail involved in the designation of posts of duty 
of internal-revenue employees. It granted to the Commissioner of 
Internal Revenue no greater power or authority with respect to 
the matter than is ordinarily vested in the head of a department 
or other Government establishment relative to fixing the posts of 
duty of field employees. Judging from numerous cases that have 
come to the attention of this office it would seem that the Commis- 
sioner of Internal Revenue has construed the provision in question 
as authorizing him to confer upon an employee a right to subsistence 
or per diem in lieu thereof at his regular or permanent post of duty 
merely by naming some other place as “designated post of duty.” 
The authority to determine and designate a post of duty includes 
only the authority to fix the place at which the employee should 
actually establish official headquarters and from which he should 
in fact operate. Attention is invited to the closing paragraph of 
decision dated March 6, 1925, A-4945, as follows: 

It is reasonable to assume that the Congress, in authorizing the Commis- 
sioner of Internal Revenue to determine and designate the posts of duty of 
employees, contemplated that he would be guided by the interests of the 
service in making such determination and designation, and ordinarily such 
interests would dictate that the place where the employee would be required 
to spend most of his time should be designated as his post of duty, and in 
such cases the designation of any other place for the purpose of giving the 
employee a per diem for the greater portion, or all, of his time would appear 


to be an improper exercise of the authority vested in the Commissioner by the 
statute. 


The uniform rulings of the accounting officers of the Govern- 
ment have been that in determining the legality of payments made 
by disbursing officers for subsistence of employees as in a travel 
status, the actual facts and circumstances incident to each case must 
govern, rather than the written order of the administrative officer 
purporting to fix a post of duty; that is to say, the written order 
of an administrative officer can not be accepted as conclusive of 
the rights of an employee to subsistence or per diem in lieu thereof 
where other orders of the administrative officer, actions of the em- 
ployee pursuant thereto, and the circumstances appearing are so 
inconsistent with the written order purporting to fix the post of 
dluty as to show beyond a reasonable doubt that the post of duty 
actually determined and designated was not at the place designated 
in the written order purporting to fix the same, but that such order 
was issued for the sole purpose of attempting to create a basis for 
payment of subsistence allowance not authorized by law. 
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This office does not assume the authority to determine and desig- 
nate posts of duty of employees in the Internal Revenue Service, 
but its duties and responsibilities under the law in the matter of 
auditing accounts involving payments to employees for subsistence 
or per diem in lieu thereof are plain and are in no way circum- 
scribed by the provision in the act of May 10, 1916, here in question. 

As an instance of the Commissioner’s apparent misconception of 
his authority under said provision attention is invited to the facts 
set forth in decision of November 7, 1925. 5 Comp. Gen. 337. 


(A-11519) 


SUBSISTENCE ALLOWANCE—NAVY ENLISTED MEN ON DUTY IN 
THE REPUBLIC OF PANAMA 


Under the provisions of section 11 of the act of June 10, 1922, 42 Stat. 630, and 

the Executive order promulgated in pursuance thereof, only those enlisted 
men of the Navy stationed in the 15th Naval District on duty at Cape 
Mala, La Palma, and Puerto Obaldia, in the Republic of Panama, are 
entitled to a money allowance for subsistence at the rate prescribed by 
regulations for men on duty in South America. 


Comptroller General McCarl to the Secretary of the Navy, December 1, 1925: 
I have your letter of October 15, 1925, as follows: 


I have noted the exception taken by your office in the audit of the accounts 
of Commander C. G. Mayo, Supply Corps, U. S. Navy, to money sllowances 
credited in lieu of rations in kind to enlisted men stationed in the 15th Naval 
District during the period 1 January to 31 March of this year. The allowances 
paid were in excess of $1.20 per diem and it is stated that rates in excess of 
that amount cannot be allowed because a decision of your office holds the 
Canal Zone is not a part of South America. 

I am not in possession of the decision to which reference is made and there- 
fore cannot ascertain the particular factors upon which the action in audit is 
based. The situation in this naval district, however, with regard to allowances 
in lieu of rations in kind has presented such unusual features that possibly 
a review of the administrative action which has been taken 
prove helpful in effecting a settlement of these exceptions. 

Under section T1 of the act of 10 June, 1922, an allowance not to exceed $4.00 
per day, the value of which shall depend on the conditions under which the 
duty of the man is being performed, may be granted men not furnished quar- 
ters or rations in kind. The law provides, moreover, that the allowances 
granted shall conform to regulations prescribed by the President, which shali 
be uniform for all the services covered by the Act. 

The Executive order promulgating these regulations provided for payment 
of an allowance in lieu of rations in kind, in general at the rate of $1.00 per 
diem, if cooking and serving facilities were available, or at the rate of $1.20 
per diem, if the men were required to obtain subsistence without such facili- 
ties. Provision was made, however, in special cases where the general rates 
would not suffice (notably stations in Alaska, Europe and South America) 
for the payment of rates in excess of $1.00 and $1.20, not to exceed, however, 
a2 maximum of $1.90 where cooking and messing facilities were available, or 
$2.10 where cooking and serving facilities were not provided. 

The amount allotted under the annual appropriation for these allowances 
is such that it is necessary to restrict them to cases approved by the Bureau 
of Navigation and such requests receive the most searching scrutiny before 
they are granted. Frequently it has been necessary to deny ullowances where 
manifestly the best interests of the personnel affected would be served were 
they permitted to subsist and quarter themselves, merely because of insufficient 
funds. 

The situation at the Fifteenth naval district has presented difficulties of ad- 
ministration from the very beginning because conditions differed at the va- 


thereon will 
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rious stations within the district and yet the men rotaied constantly between 
stations. In the application of the new regulations under the Act of June, 
1922, it was first concluded that the conditions under which duty was _ per- 
formed in this district were such as to merit consideration as special cases, 
and the allowance was fixed at $1.90 per diem. The matter was given careful 
study, however, and it was found that the maximum rate was not needed for 
men on duty at the district headquarters at Balboa and at the Navy Radio 
Station at Balboa and a rate of $1.20 per diem was then determined to be 
adequate. Conditions at the other duty stations within the district, how- 
ever, pointed to a continuation of the $1.90 rate. 

A recent detailed comparative study of these stations has shown, however, 
that the situation within the Canal Zone had clarified to such an extent that 
in view of he commissary facilities and other conveniences available to men 
stationed at the Navy radio stations at the harbor opposite Colon and at 
Darien (half way across the Isthmus) it was deemed expedient and proper to 
reduce the allowance for these stations to the general rate and this was done, 
effective with payments beginning 1 October of this year. 

For the stations outside the Zone, however, the conditions of duty unques- 
tionably merited a continuation of the maximum rate. These stations are 
located at Cape Mala, La Palma, and Puerto Obaldia—all in the Republic of 
Panama, remote from the Canal Zone and inaccessible to ordinary sources 
of supply. They are dependent almost entirely upon such service as the Navy 
is able to give them from intermittent trips of district vessels. 

Under these circumstances the subsistence of these men presents practical 
difficulties not encountered within the Zone. It is necessary that they re- 
strict their use of fresh meats and vegetables to such amounts as may be con- 
sumed shortly after receipt. Tinned meats and vegetables, which are more 
costly than the fresh product, are largely used. ‘The small number of men 
at each station is likewise a factor in the higher cost of subsistence. For 
these reasons it was considered that they came well within the special class 
of cases covered in the Executive order, and the conditions under which they 
were required to perform duty merited the maximum rate authorized under 
the general regulations. They have therefore, been permitted to continue at 
the rate of $1.90 per diem, as messing facilities are available. 

I have presented the situation at this length in order that you may know 
the study that has been given the matter by the Navy Department and the 
difficulties which have been encountered in the adminisiration of these al- 
lowances. I would appreciate consideration of these facts in connection with 
the exceptions taken by your office and request that you advise me in the 
event that further information is deemed necessary. 


The decision referred to, A-7399, dated June 23, 1925, held that 
the rate for subsistence allowance for duty in South America is not 
applicable to men on duty at Balboa, Canal Zone. Based on that 
decision allowances credited in excess of $1.20 per diem for sub- 
sistence of men in the fifteenth naval district have been disallowed 
in Commander Mayo’s disbursing account. 

In view of the difficulties encountered, relative to subsisting men 
on duty at points outside the Canal Zone, and the fact that there is 
no well-defined boundary line between South and Central America, 
the disallowances of apparent overcredits to men for subsistence 
allowances in question will be removed, and, beginning October 1, 
1925, right to such allowance in the fifteenth naval district in excess 
of the general rate will be recognized only in case of men located 
at Cape Mala, La Palma, and Puerto Obaldia, in the Republic of 
Panama. For the reasons stated in your letter payments to men on 
those stations at the rate prescribed by regulations for men on duty 
in South America, when otherwise properly authorized by the De- 
partment will be passed to the credit of the disbursing oflicers. 
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(A-11576) 
DAMAGES—PERSONAL INJURIES 


Awards made by the Postmaster General to persons damaged by operation of 
the Post Oflice Department in any branch of its service may not include 
compensation for physical pain and suffering traceable to a personal 
injury. 

Comptroller General McCarl to the Postmaster General, December 1, 1925: 

Receipt is acknowledged of your letter of October 14, 1925, 
requesting a decision upon the question whether in cases where you 
find a claim for personal injuries by a motor vehicle to be a proper 
charge against the United States there may be granted to the claim- 
ant an amount which would include an allowance for the pain and 
suffering undergone by the claimant. 

ry” 1 - - . . . os . . 

The authority to pay damages for personal injuries is found in 
the act approved June 16, 1921, 42 Stat. 63, as follows: 

When any damage is done to person or property by or through the opera- 
tion of the Post Office Department in any branch of its service and such 
damage is found by the Postmaster General upon investigation to be a proper 
charge against the United States, the Postmaster General is hereby invested 


with power to adjust and settle any claim for such damage when his award 
for such damage in any case does not exceed $500 * * *, 


The appropriation made by Congress for the payment of such 
claims for the fiscal year 1926 is found in the act of January 22, 


1925, 43 Stat. 784, in the following language: 


To enable the Postmaster General to pay claims for damages to persons or 
property in accordance with the provisions of the Deficiency Appropriation 
Act approved June 16, 1921, $10,000. 

The statutory authority given the Postmaster General is to settle 
and adjust claims “ when any damage is done to person or property.” 
It means an apparent damage done, the amount of which is sus- 
ceptible of definite ascertainment, and the inducement of the com- 
pensation or damages to be awarded is the expenditure incurred by 
the injured person to make whole or repair, and not the intangible 
element of pain or suffering. There is no established rule by which 
to measure damages or compensation for pain or suffering, and 
there appears no intendment in the statutory authority here involved 
to include such elements in making the award. I am constrained, 
therefore, to advise that an allowance as for such damage would 
not be proper. 


(A-10969) 
LEAVE OF ABSENCE—NAVY YARD EMPLOYEES 


Where an employee of a navy yard was separated from the service between 
two periods of employment, by discharge and reemployment, only the 
latter period of employment may be counted for leave purposes under the 
act of August 29, 1916, 39 Stat. 617, notwithstanding the employee may 
have received disability compensation during the period between employ- 
ments. 
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Comptroller General McCarl to the Secretary of the Navy, December 2, 1923: 
I have your letter of August 20, 1925, which reads: 


Your advance decision is requested upon the following state of facts: 

Mr. Edward F. Parker was employed as a helper, machinist, in the Navy 
Yard, Boston, Mass., on March 26, 1923, and was discharged because of lack 
of work on February 20, 1925. He was again certified for employment as a 
helper, machinist, by the Labor Board at the Yard and reemployed April 6, 
1925. During the period of his nonemployment, from February 20, to April 5, 
1925, he was carried on the rolls of the Compensation Commission for dis- 
ability resulting from injury received at the Yard February 4, 1925. 

Is Mr. Parker entitled to continuous service for leave purposes under the 
act of August 29, 1916, from the date of his original appointment, March 26. 
1923, or from the date of his reemployment, April 6, 1925, in view of the de- 
cision of the Comptroller of the Treasury of December 1, 1913 (20 Comp. Dee. 
358), that the leave allowed certain employees of the Government by the act 
of February 1, 1901 (31 Stat., 746), accrues during the period such an employee 
is disabled and receiving pay under the act of May 30, 1908, (35 Stat. 556) 
the same as if he worked? 


The leave legislation of August 29, 1916, 39 Stat. 617, provides: 
* * * That each and every employee of the navy yards, gun factories, 
naval stations, and arsenals of the United States Government is hereby granted 
thirty days’ leave of absenee each year, without forfeiture of pay during such 
leave: Provided further, That it shall be lawful to allow pro rata leave only 
to those serving twelve consecutive months or more: And provided further, 
That in all cases the heads of divisions shall have discretion as to the time 
when the leave can best be allowed: And provided further, That not more than 
thirty days’ leave with pay shall be allowed any such @émployee in one year: 
Provided further, That this provision shall not be construed to deprive em- 
ployees of any sick leave or legal holidays to which they may now be entitled 
under existing law. 

It has been held that an absence on account of an injury such as 
would entitle the employee to the benefits of the act of September 
7, 1916, 39 Stat. 742, does not ipso facto break the continuity of serv- 
ice for leave purposes under the act of August 29, 1916, supra, of 
an employee who thereafter returns to duty. 26 Comp. Dec. 763. 
It has been held also that when an employee is furloughed for the 
convenience of the Government, the period of absence by permission 
is to be counted as service within the requirements of said act of 
August 29, 1916, 25 Comp. Dec. 437; see also 15 id. 5. In 27 Comp. 
Dec. 100, in holding that an employee who was absent because of 
sickness for more than thirty days “ and was continued upon the rolls 
as an employee during said period,” should ‘be regarded as in con- 
tinuous service for leave purposes under the act of August 29, 1916, 
it was said: 

Where an employee is sick for a long continued period the question whether 
he be continued on the rolls as in service, or be dropped as an employee, is 
one primarily of administration. * * * 

In the case here presented the employee was not continued on the 
rolls as in service, but “ was absolutely separated from the service 
February 20, 1925, because of the lack of work.” Therefore, his 
service after his reemployment on April 6, 1925, can not be regarded 


as continuous with the service which began March 26, 1923, and 
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ended February 20, 1925, but must be regarded as a new period of 
service. 15 Comp Dec. 118; id. 778; 26 id. 27. 
The question submitted is answered accordingly. 


(A-11278) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—CORRECTION IN 
REPORT OF PERSONNEL CLASSIFICATION BOARD 


Where the report of the Personnel Classification Board to the administrative 
office giving the grade to which the position of an employee had been 
allocated was either erroneous or misunderstood by the administrative 
office and resulted in payment to the employee of compensation at a rate 
in a lower grade than that to which the employee’s position had actually 
been allocated, the employee is entitled, for the entire period involved, 
to the difference in pay between the amount actually received and the 
proper salary rate in the grade to which the position was actually allo- 
cated as shown by a corrected report of the Personnel Classification Board. 


Decision by Comptroller General McCarl, December 4, 1925: 

Mrs. Nora N. Gillespie, an employee in the Prohibition Unit, 
Treasury Department, has requested review of the disallowance of 
her claim for difference in pay between $2,300 per annum, a salary 
rate in P. & S. 1, and $2,400 per annum, the minimum salary rate 


in P. & S. 2, for the period July 1, 1924, to June 30, 1925. 
The report of the chairman, Personnel Classification Board, dated 
November 7, 1925, is as follows: 


The facts in Mrs. Gillespie's case as shown by the records of this board are 
as follows: 

(1) Mrs. Gillespie was certified to this board in May, 1923, as a law 
examiner, and the board at that time allocated her position to grade 7 of the 
subprofessional service. The Treasury Department was notified of this action 
April 12, 1924. 

(2) In March, 1924, Mrs. Gillespie was made an assistant attorney and her 
position was allocated to grade 2 of the professional and scientific service, and 
we notified the Treasury Deparment of this action on June 19, 1924. Accord- 
ing to the records of this board, Mrs. Gillespie has held this position con- 
tinuously since that time, and there has been no change in the allocation of 
this position. 

(3) During the review which this board was making of all allocations which 
it had made upon the original sheets submitted, we discovered that the position 
which Mrs. Gillespie originally occupied as a law examiner had been errone- 
ously allocated to 8S. P.-7, and should have been allocated instead to 
grade 1 of the professional and scientific service. This was merely an adjust- 
ment of a previous erroneous allocation and had no bearing upon the position 
Mrs. Gillespie occupied at the time. We notified the Treasury Department 
of our action in this case-on June 30, 1924. 

(4) The Treasury Department was under the impression that the latest 
allocation for Mrs. Gillespie’s position was P-1 and accordingly paid her at 
$2,300 until the error was called to the attention of this Board in July, 1925, 
when the grade of the position which she was holding on July 1, 1924, was con- 
firmed as professional grade 2. 

From: the foregoing you will note that since July 1, 1924, when the provi- 
sions of the classification act went into effect, Mrs. Gillespie has held continu- 
ously a position in grade 2 of the professional and scientific service. 


The Commissioner of Internal Revenue has reported that claim- 
ant has been paid at the rate of $2,300 per annum as in P. & S. 1 
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for the period July 1, 1924, to July 31, 1925, and at the rate of $2,400, 
the minimum salary rate in grade P. & S. 2, from August 1, 1925. 

Accordingly, there is due claimant the difference between $2,300 
per annum, the rate in P. & S. 1 actually received, and $2,400 per 
annum, the minimum salary rate in P. & S. 2, for the period July 1, 
1924, to July 31, 1925, or 13 months, a total of $108.33, less $2.71 
retirement deduction. 

Upon review the settlement is reversed and the amount of $105.62 
is certified due claimant. 


(A-10062) 
CONTRACTS, LIQUIDATED DAMAGES—SUBCONTRACTORS 


Where a contract for the furnishing of lathes‘to the Government, the electrical 
equipment for which was required to be procured from certain electrical 
manufacturers designated by the Government, contained a provision for 
the deduction of liquidated damages for delays in deliveries occasioned by 
reasons other than those specified in the contract, the contractor is not 
chargeable with liquidated damages resulting from his inability to secure 
the required electrical equipment on time from the subcontractors. 


Decision by Comptroller General McCarl, December 5, 1925: 
The Secretary of the Navy requested June 10, 1925, review of 
settlement No. M-11753-N, dated June 26, 1925, of the accounts of 


Commander C. G. Mayo, wherein credit was denied for the sum of 
$3,012.72 as a payment made on voucher 2491, third quarter, 1922, 
under contract No. 30562, dated June 29, 1917, to Niles-Bennett- 
Pond Co. for lathes with electrical motors, said sum representing 
liquidated damages for delays in delivery. It is contended that the 
delays in delivery resulted from causes entitling the contractor to 
an extension of time with remission of liquidated damages. 

The contract for the three lathes required them to be equipped 
with electrical equipment as manufactured by “either the General 
Electric Co., of Schenectady, N. Y., or the Westinghouse Electric 
and Manufacturing Co. of East Pittsburgh, Pa.,” and to be delivered 
in 380, 400, and 420 days respectively from the date of the contract 
with a stipulation for deduction of liquidated damages from the 
contract price of $15,450 for each lathe at the rate of one-twentieth 
of 1 per cent of the contract price for each day’s delay; but with the 


further stipulation that: 

no liquidated damages shall be deducted for such period after the 
expiration of the time or times prescribed for delivery or performance, as, in 
the judgment of the party of the second part, shall equal the time that, either 
in the beginning or in the prosecution of the deliveries or services contracted 
for, shall have been lost on account of any cause for which the United States 
is responsible, or on account of strikes, riots, fire, or other disaster, delays in 
transit or delivery on the part of transportation companies, or any other 
circumstances beyond the control of the contractor, but such circumstances 
shall not be deemed to include delays on the part of subcontractors in fur- 


* * * 
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nishing materials when such delays arise from causes other than those herein 
specified: And provided further, That the question whether delays are due to 
causes herein specified shall be determined by said party of the second part. 

The contractor placed its order with the Westinghouse Electric 
and Manufacturing Co. for the electrical equipment required for 
the three lathes and the record discloses that there was delay in de- 
livery of all the machines; liquidated damages in the aggregate sum 
of $3,012.72 were deducted from the contract price for the lathes, but 
subsequently paid to the contractor by Commander Mayo upon a 
finding of the administrative officers of the Navy that the delay re- 
sulted from failure of the subcontractor to furnish electrical equip- 
ment as ordered and that this delay was due to priority orders of 
the War Industries Board. 

The contract required the lathes to have electrical equipment 
manufactured by either of (wo specified electrical equipment manu- 
facturing concerns, and under date of November 23, 1925, the Sec- 
retary of the Navy reported that: 

The records of the department do not indicate that the contractor made an 
effort to obtain the electrical equipment covered by the contract from the Gen- 
eral Electric Company. 

The conditions prevailing in the plant of the General Electric Company 
were similar to those in the works of the Westinghouse Electric and Manu- 
facturing Company, as the former company also was extensively engaged in 
work for the Government. The facilities of both companies were taxed to the 
utmost capacity to furnish electrical equipment for destroyers and other ves- 
sels under construction, in addition to supplying other electrical equipment so 
urgently needed during the period of the war. 

The contract having specified two subcontractors, the obligation 
was that of the contractor to secure, if possible, delivery from either 
of the two subcontractors in sufficient time to enable it to complete 
its contract with the Government within the contract period. It 
now appears as a fact that the contractor could not have secured 
earlier delivery from the other subcontractor. The delays in de- 
livery may be considered as coming within the rule that contractors 
are not chargeable with liquidated damages for delays resulting 
from actions of subcontractors designated by the Government. See 
24 Comp. Dec. 566, with which compare 26 id. 275; id. 328. 

Upon review $3,012.72 is certified for crediting in the accounts of 
Commander Mayo. 


' (A-11459) 
ARMY PAY, RETIRED ENLISTED MAN—DOUBLE COMPENSATION 


Where a retired enlisted man of the Army is detailed to active duty pursuant to 
law and is in receipt of active-duty pay he may not, at the same time, be 
paid from Federal funds the pay and allowances of any other military 
office. 

Where a retired enlisted man of the Army is ou active duty and is granted 
a furlough from his station he is not entitled to the allowances for 
quarters and subsistence during the furlough period. 
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Where a retired enlisted man of the Regular Army on active duty under a 
proper detail pursuant to law is granted a furlough from his Regular 
Army duty station and attends an encampment under section 94 of the 
act of June 3, 1916, 39 Stat. 206, as a captain, Federally recognized in the 
National Guard, he is not entitled to pay as an oflicer of the National 
Guard, the performance of duty under his National Guard commission 
being incompatible with his Regular Army status. 


Comptroller General McCarl to Capt. F. J. Baker, United States Army, 

December 5, 1925: 

There was received by your indorsement of September 29, 1925, 
voucher of Joseph W. Hesse, technical sergeant, Quartermaster 
Corps, United States Army, retired, for allowance for quarters and 
subsistence July 12 to 26, 1924, submitted as to whether payable in 
the circumstances hereafter described. 

The voucher shows that Sergeant Hesse, retired, was placed on 
active duty with the Reserve Officers’ Training Corps at the Chat- 
tanooga High Schools pursuant to War Department Special Orders, 
No. 104, of May 38, 1923, and the payment of allowance for quarters 
and subsistenve was authorized for him by Special Order No. 61, 
Headquarters Fourth Corps Area, May 11, 1928. Subsequently 
Sergeant Hesse was commissioned by the Governor of Tennessee : 
captain of the One hundred and ninth Cavalry, Tennessee National 
Guard, and was Federally recognized as such. It is stated that 
Sergeant Hesse was granted a “ pass” by the professor of military 
science and tactics under whom he was serving while detailed to 
active duty to enable him to attend the annual encampment of the 
One hundred and ninth Cavalry at Knoxville, Tenn., July 12 to 26, 
1924; that he has not been paid as a National Guard officer attending 
an encampment and has not been paid the allowance for quarters 
and subsistence while on furlough from his active duty station as 
an enlisted man, presumably because of decision of March 3, 1924, 
3 Comp. Gen. 579. ; 

As the “ pass” issued to Sergeant Hesse was in fact a furlough, 
notwithstanding the terminology employed, the decision cited is de- 
cisive of the question you have presented. However, the papers 
indicate some doubt as to the propriety of withholding from Cap- 
tain Hesse pay as a duly appointed and federally recognized cap- 
tain of the National Guard attending an encampment under section 
94 of the national defense act, 39 Stat. 206. 

The commissioning of retired enlisted men of the Army in the 
National Guard was held to be legal in decision of May 23, 1925, 
4 Comp. Gen. 987, and it was there said with respect to the pay 
rights of such retired enlisted men under such commission that they 
were— 

* * * entitled to any pay properly accruing under their appointment or 
enlistment in the National Guard when not in Federal service and such pay- 


ments will not affect their retired pay. 23 Comp. Dec. 444 and 649; 27 id., 995. 
Where, however, organizations of the National Guard of which retired of- 





410 DECISIONS OF THE COMPTROLLER GENERAL 


ficers, warrant officers, or enlisted men of the Army are members are called 
into the actual service of the United States or are drafted into the Army of 
the United States under section 111 of the national defense act and become 
enitled to receive by reason of such entry into the Federal service, the full 
pay and allowances prescribed by law for their rank or grade in the National 
Guard in the actual service of the United States, they will not be entitled to 
their retired pay. 23 Comp. Dec. 344. * * *., 

This consideration, as the language plainly indicates, was entirely 
with respect to retired personnel, who, under their Regular Army 
status, were inactive—that is, were in the normal situation of re- 
tired personnel. It did not embrace retired personnel on active duty 
with the Regular Army pursuant to law. 

In the absence of a statute specifically so providing, an enlisted 
man on the active list of the Regular Army can have no right to 
pay or allowances from Federal funds in any other military office. 
This fact was recognized during the World War where the invari- 
able practice was to discharge an enlisted man from his enlistment 
before his acceptance of office as a commissioned officer or his re- 
porting for active duty as a member of the Officers’ Reserve Corps. 
It is only by this method that the objection of incompatibility can 
be overcome, for obviously a person can not at one and the same time 
perform duty as an enlisted man and as an officer. So long as a 
man is in an inactive status under his commission there is no incom- 
patibility, but immediately upon reporting for active duty as an 
officer, whether for a short or long period of service, the incompat- 
ibility arises and the enlisted status must terminate. The situation 
of an enlisted man on the retired list detailed to active duty pur- 
suant to the law is the same as that of an enlisted man on the active 
list of the Regular Army. The detail of a retired enlisted man to 
active duty under a statute authorizing it, within the limits of his 
orders and the statute under which detailed to acive duty, returns 
him to a qualified status on the active list of the Regular Army, and 
if while so detailed to active duty he attends an encampment under 
a National Guard commission, the National Guard not being in the 
actual service of the United States, his National Guard status is as 
incompatible as it would be were he on the active list of the Regular 
Army. 

Sergeant Hesse was properly denied pay and allowances as a 
National Guard officer attending an encampment under section 94 
of the national defense act. He is not entitled to the allowances 
for quarters and subsistence because he was on furlough from his 
Regular Army station. 3 Comp. Gen. 579. You are not authorized 
to pay the voucher. 
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(A-8356) 
PRINTING AND BINDING—UNITED STATES COURTS 


In view of the provisions of paragraphs 101 and 126 of Regulations No. 17, 
of the Joint Committee on Printing, issued pursuant to the act of March 
1, 1919, 40 Stat. 1270. printing for United States courts may be done 
elsewhere than at the Government Printing Office upon a certificate by 
the court that “in his opinion such work was urgent or necessary to have 
done elsewhere than in the District of Columbia” for the exclusive use 
of the court; or upon a certificate similarly worded by a United States 
attorney, clerk of court, or special assistant to the Attorney General, 
if accompanied by a showing that “in the opinion of the court” it was 
impracticable to have such printing done at the Government Printing 
Office. 

Comptroller General McCarl to the Attorney General, December 7, 1925: 

I have your letter of October 28, 1925, relative to the matter of 
printing for United States courts done,elsewhere than at the Gov- 
ernment Printing Office and requesting decision as to who may be 
regarded as the “responsible officer” authorized to certify as to 
the necessity for having such printing done elsewhere than at the 
Government Printing Office. 

You state that it would be difficult in many instances to secure a 
certificate from the judge and that it seems unxeasonable to require 
a United States attorney to take a case or group of cases, which he 
has been handling, to the judge or judges of his district and request 


them to make a certificate of the impracticability of having the 
necessary printing done at the Government Printing Office. 

With respect to field printing, the act of March 1, 1919, 40 Stat 
1270, provided: 


* * * That on and after July 1, 1919, all printing, binding, and blank- 
book work for Congress, the Executive Office, the judiciary, and every execu- 
tive department, independent office, and establishment of the Government, 
shall be done at the Government Printing Office, except such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or 
necessary to have done elsewhere than in the District of Columbia for the 
exclusive use of any field service outside of said District. 


Pursuant to this provision of law the Joint Committee on Print- 
ing has promulgated regulation? from time to time setting forth 
what classes of work could be done elsewhere than at the Govern- 
ment Printing Office under certain limitations and prescribing the 
manner in which this could be accomplished. Regulations No. 17, 
published by the committee as of July 1, 1925, provided in para- 
graph 101, as follows: 

That the departments hereinafter mentioned are authorzed to procure 
such field printing as may be impracticable to have done at the Government 
Printing Office and necessary for the exclusive use of any field service out- 
side of said District, provided the same is within the limitations of available 
appropriations and the regulations of this committee, and the responsible 


officer in the field under whose authority such printing is purchased or 
obtained shall certify with respect to each job, except those hereinafter 
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authorized to be performed at Government plants, that in his opinion such 
work was urgent or necessary to have done elsewhere than in the District of 
Columbia for the exclusive use of that field service, as follows: 

Under Department of Justice, it is provided in paragraph 126: 


United States courts—Such records, transcripts, briefs, and other neces- 
sary papers required for official use as in the opinion of the court it is 
impracticable to have done at the Government Printing Office, except records 
prescribed by the Attorney General, which shall be procured from the Govern- 
ment Printing Office. The printing and binding of records where the cost 
is divided between the Government and the private litigant may also be 
done elsewhere than at the Government Printing Oflice. For the fiscal year 
1926, not to exceed $60,000. 

Considering these two paragraphs in relation to each other, it 
will be seen that in the first it is provided that the “ responsible 
officer” in the field shall certify with respect to each job that in 
his opinion such work was urgent and necessary to have done else- 
where than in the District-of Columbia for the exclusive use of 
that field service. In paragraph 126, it is provided that such print- 
ing “ for official use as in the opinion of the court it is impracticable 
to have done at the Government Printing Office ” may be done else- 
where. The effect of these two paragraphs is that printing for a 
United States court is authorized to be done elsewhere than at the 
Government Printing Office only upon a showing that “in the 
opinion of the court ” it was impracticable to have it done at the 
Government Printing Office and a certificate from the responsible 
officer in the field, with respect to each job, that “in his opinion 
such work was urgent or necessary to have done elsewhere than 
in the District of Columbia” for the exclusive use of the court. 
If the certificate required under paragraph 101, supra, is made by 
the court, it will meet the requirements of paragraph 126 also; but 
if said certificate is made by a United States attorney, a clerk of 
court, or a special assistant to the Attorney General, there must be 
furnished in addition thereto a showing that “in the opinion of 
the court ” it was impracticable to have such printing done at the 
Government Printing Office. 

If, as you state in your letter, tlfe requirement of having the court 
execute such certificate would be difficult and unreasonable and 
more or less a perfunctory procedure, the matter is properly for 
the consideration of the Joint Committee on Printing in the issuance 
of its regulations. The act of March 1, 1919, supra, is mandatory 
in its provisions that all printing, binding, etc., shall be done at the 
Government Printing Office except such classes of work as shall 
be deemed by the Joint Committee on Printing to be urgent or 
necessary to have done elsewhere, and the regulations prescribed 
by said committee must be accepted as its determination of what 
it considers urgent and necessary. Accordingly, in the settlement 
of accounts and claims credit may be allowed on account of printing 
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done elsewhere than at the Government Printing Office only upon a 
satisfactory showing that said regulations have been complied with, 
and that under said regulations the work was authorized to be done 
elsewhere than at the Government Printing Office. 

The question submitted is answered accordingly. 


(A-11242) 


STATE FEES FOR WATER CERTIFICATES—PERSONAL FURNISH- 
INGS, RUBBER BOOTS 


Fees charged the United States by the State of Idaho for the issuing of water 
appropriation certificates, to secure to the United States a right or privilege 
as against other water users in the State, constitute payments for services 
rendered und are not objectionable as a State tax 

Rubber boots for use by a small portion of a force of transient laborers hired 
by the Forest Service for road construction, to enable them to work at 
irregular times in the bed of running streams in connection with bridge 
construction, such work not being confined to particular laborers but being 
done by those who are available at the time and place, are not personal 
furnishings and may be purchased from public funds. 


Decision by Comptroller General McCarl, December 7, 1925: 

Lee Stratton, district fiscal agent, Forest Service, has requested 
review: of the action taken in disallowing credit ‘for the sum of $5 
in settlement C-19785-A, voucher 12475, in his accounts for the 


quarter ending June 30, 1924, and the sum of $30 in settlement 
C-23355-A, voucher 952, in his accounts for the quarter ending 
September 30, 1924. 

The $5 item disallowed on voucher No. 12475 represents a payment 
to the Department of Reclamation of the State of Idaho for a water- 
appropriation certificate, under the following circumstances: 


On the South Fork Ranger Station within the Idaho National Forest, em- 
bracing a total of 104.19 acres, there are approximately 42 acres of land which 
can be cultivated. The balance of the Ranger Station is used for pasture pur- 
poses. The records show that under normal conditions about 30 tons of hay 
may be raised on that part of the station which can be cultivated, if irrigated. 
This hay is used for feeding Government horses and forest officers’ hurses 
which are used in official work. If the hay could not be used on the ranger 
station it would, of course, be necessary to purchase such hay as is needed, 
either from some of the few ranchers who have surplus hay, or have it trans- 
ported in by railroad and over a long road by automobile and wagon. The 
latter method would, of course, be very expensive and it is not always that the 
ranchers in that vicinity have sufficient hay to supply the Forest Service needs. 
The water for irrigating this station is taken from Carrey Creek, a small 
tributary of the South Fork of the Salmon River. It appears also from the 
records that the water right on this particular creek had been applied for by 
another party even before application was made by the Forest Service. but 
that at the time the Forest Service application was filed certificate of comple- 
tion of works had not been issued by the Department of Reclamation for the 
State of Idaho because the party had not actually completed the necessary con- 
struction work. The supervisor of the Idaho forest advised, therefore, that it 
was very important that the Forest Service comply with the State law in pro- 
tecting this water right at this particular ranger station, otherwise it might be 
necessary to expend considerable Government funds in purchasing hay for use 
at this station. 
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It is understood that it is a constitutional right of the State to control the 
water where navigability of the streams is not involved * * * 


The State fee is not a tax upon a Federai instrumentality but the 
payment for a service rendered by the State to secure to the United 
States a right or privilege as against other water users in the State 
and as such will not be questioned. See 1 Comp. Gen. 560; 4 id. 366. 

With respect to the disallowance of credit for $30 paid on voucher 
No. 952 of the September quarter for four pairs of rubber boots, there 
are for consideration the two main questions indicated in 3 Comp. Gen. 
433. First, could the object for which the appropriation involved 
was made be accomplished as expeditiously and satisfactorily from 
the Government’s standpoint without such equipment? Second, is 
the equipment such as the employees reasonably could be required to 
furnish as part of the personal equipment necessary to enable them 
to perform the regular duties of the position to which they were ap- 
pointed or for which their services were engaged ? 

The district fiscal agent makes the following explanation of the 
necessity for the purchase of the boots: 


In constructing the Soda Springs—Freedom Road on the Caribou National 
Forest during the season of 1924, the forest supervisor advises that there 
were a large number of laborers employed at $2.50 per day to do the work. 
During the course of the construction, which lasted during the entire field 
season, there was a large turnover in the laborers employed. The course of 
the road followed Tin Cup Creek, and in order to take advantage of easy 
grades it was necessary to cross the creek five times, thus necessitating the 
construction of five bridges. These bridges were built with log abutments 
and in preparing for the construction of abutments, it was necessary for the 
laborers to get into the bed of the stream in order to clean out a solid foun- 
dation for the base logs and to put these base logs in place. To get these 
logs firmly placed in the bed of the stream in order that the current in the 
stream would not wash under them, it was necessary that the laborers re- 
main in the stream for several hours at a time, which is practically impos- 
sible without rubber boots, since these mountain streams are fed from snow 
and cold springs which make the water very cold. To properly handle these 
logs, of course, necessitated several men working in the water at the same 
time. This particular part of the work, however, was only a small part of 
the work in constructing such bridges, and the work of these five bridges was 
only a very small part of the total work performed by the laborers in the 
construction of this road. To build this class of abutments, it was not neces- 
sary to employ other than the ordinary laborer. The different bridges were 
built at various times during the season of 1924, the first one being con- 
structed during the latter part of June and the last one being built in No- 
vember. As the work on each of the bridges required only a few days at a 
time, and as the bridges were widely separated and had to be built from 
successive camps as the work progressed on the road, it was impracticable to 
make a continuous job of the bridge work and employ special men for this 
class of work. Even had this been practicable, considerable time would 
necessarily have been required to find men especially equipped with rubber 
boots, and the wages for such men so equipped, would, of course, have been 
considerably higher than the wages of the laborers who performed the work. 
The ordinary laborer does not carry rubber boots in the course of his reg- 
ular employment in this region. Furthermore, had it been possible to find 
men who were so equipped, the time which would have been lost by the fore- 
man in charge of the road work in seeking such men during the course of the 
entire season would no doubt have amounted to considerably more than the 
actual cost of these boots. The four pairs of boots were used by a large 
number of different men during the season and for only a comparatively short 
period of time by any one laborer. 
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The supervisor further advises that as these boots were purchased by the 
Government, they are being accounted for on the property records as non- 
expéndable equipment and that they are again being used on the same project 
during the present season in placing culverts and building small bridges 
which are required on the portion of the project being constructed this season. 

It appears from the foregoing statement of facts that the con- 
struction of bridges did not constitute the regular duty of any 
particular employees and that the portion of the work requiring 
the use of boots necessitated the use of but a small number of the 
men and was performed by whatever laborers were available at the 
time and place. The laborers, being of the transient variety and 
employed at low wages, could not reasonably be required to supply 
themselves with rubber boots for such limited use when their reg- 
ular duties were on dry land and could not be required to work in 
cold water without such protection. The showing made brings the 
case within the rule laid down in 3 Comp. Gen. 433. See also 
A-11025, October 23, 1925; and A-11367, October 29, 1925. 

Upon review $35 is certified for credit in the accounts of Lee 
Stratton. 


(A-11892) 
APPROPRIATIONS—TRANSFER 


The appropriation made for the care of the dead under the Bureau of Medi- 
cine and Surgery of the Navy Department is not available for transfer 
to the War Department for the purpose of taking care of expenditures 
incurred, or to be incurred, for maintaining an Army post cemetery 
in which Navy and Marine Corps dead are buried, the Congress having 
made proper and adequate appropriation under the War Department 
for the upkeep and maintenance of Army post cemeteries. 


Comptroller General McCarl to the Secretary of the Navy, December 7, 1925: 


I have a letter dated November 7, 1925, signed by the Surgeon 
General, United States Navy, presumably by your direction, sub- 
mitting for decision three questions stated therein as follows: 


(a) Is the appropriation “Care of the dead” available for expenditures 
covering a proportionate share of the cost of maintaining an Army post ceme- 
tery in which Navy and Marine Corps dead are buried? 

(b) If answer to question (a) be affirmative, may a stated estimated amount, 
to be determined between the two departments, be transferred in advance of 
the actual expenditures by the War Department for maintaining the ceme- 
tery, as annually at the beginning of the fiscal year? 

(c) If answer to question (a) be affirmative, and to question (b) be nega- 
tive, how may the required adjustment between appropriations be effected? 


These questions arise from conditions in connection with the Army 
post cemetery at Fort Rosecrans, Calif. It appears that for some 
time in the past the cemetery has been used for burials of Navy and 
Marine Corps dead as well as for Army dead by arrangements 
between the Navy and War Departments. In a letter dated Septem- 
ber 5, 1925, it is stated by the harbor defense commander at San 
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Diego, Calif., that there are at present available in the cemetery 29 
officer and 59 enlisted men’s grave sites, which will be ample for all 
Army personnel on active duty in the vicinity of San Diego for the 
next 25 years. He recommends that the burials in this cemetery 
be restricted to the Army personnel and that the site adjoining 
and about the size of the present cemetery be turned over to the 
Navy for a cemetery, and that the Army reserve the same rights 
to burials as have been extended to the Navy in the present Army 
cemetery. . 

In corroboration of these statements and recommendations, there 
is also submitted copy of letter from the commandant of the 
Eleventh Naval District and Naval Operating Base, San Diego, 
Calif., dated September 15, 1925, in which it is alleged that the 
Navy personnel at or near San Diego is much greater than that of 
the Army and that Navy and Marine burials in this cemetery during 
the recent past have been greatly in excess of the Army burials, and 
it is stated that the number of Navy and Marine interments is ex- 
pected to increase in the future while no such increase is anticipated 
in so far as the Army interments are concerned. 

The recommendation of the harbor defense commander that the 
site adjoining the cemetery be turned over to the Navy does not 
appear to have been looked upon with favor by the Secretary of 
the Navy, who suggests instead, in a letter to the Secretary of War, 
dated September 29, 1925, that should it be deemed necessary for 
the Army to withdraw the privilege extended the Navy to bury its 
dead in the cemetery because of lack of space, legislative authority 
be obtained for conversion of the present post cemetery and appro- 
priate adjacent ground into a national cemetery. 

In reply to this letter the Secretary of War stated, in a letter 
dated October 22, 1925, that it is not believed to be in the best 
interests of the War Department to obtain legislative authority for 
conversion of the post cemetery into a national cemetery for the 
reason that national cemeteries are maintained solely from War 
Department appropriations and that should this cemetery be turned 
into a national cemetery, its maintenance would devolve solely upon 
the War Department. It is suggested by the Secretary of War as 
an alternative that if the Navy Department will contribute a pro- 
rata share of the expenses involved in the maintenance of the post 
cemetery, the present arrangement may continue and the present 
cemetery be enlarged by taking in adjacent ground so as to take 
care of the burials of both departments. 

The basis proposed for contribution by each department to the 
upkeep and maintenance of the cemetery is upon the present number 
of interments already made, stated to be 223 Army and 118 Navy 
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and Marine Corps, upon which it is estimated that the Navy share 
would be $900 a year and that of the Army $1,700. It is in con- 
nection with the transfer of funds from Navy appropriations to 
Army for such purpose that decision is requested. 

There appears to be no doubt that the appropriation made for 
the care of the dead under the Bureau of Medicine and Surgery of 
the Navy is available for the burial expenses of the personnel of 
both the Navy and Marine Corps, but the question here involved is 
as to whether it is available to cover expenses for the maintenance 
of an Army post cemetery in which Navy and Marine Corps dead 
ure buried. 

There is appropriated each year under the War Department such 
sums as are necessary for the upkeep and maintenance of Army post 
cemeteries under the appropriation “Incidental expenses of the 
Army,” such sums being included in the item “and such additional 
expenditures as are necessary and authorized by law in the move- 
ments and operation of the Army and at military posts, and not 
expressly assigned to any other department.” The question whether 
the War Department should or should not permit the use of the 
Army post cemetery for the burial of Navy and Marine Corps dead 
is not for determination by this office. But so long as the cemetery 
remains under the jurisdiction and control of the War Department 
and an appropriation for its upkeep and maintenance is available 
under said department, it devolves upon such department to perform 
the duty within the limits of that appropriation. It is understood 
that the Navy Department bears the actual expenses of interment 
of its dead in this cemetery and it does not appear that the expenses 
of upkeep and maintenance, which are proper charges against the 
War Department appropriation, are materially increased by reason 
of the burial of the Navy dead in the cemetery. 

Therefore, it must be held that the use of Navy Department ap- 
propriations for any part of the expenses of such upkeep and 
maintenance is not authorized. 

The questions submitted are answered accordingly. 


(A-11842) 


PERSONAL SERVICES—BOARDS OF ARBITRATION 


« 

The payment of compensation for services rendered by a board of arbitration 
in connection with a dispute between the United States and a manufac- 
turer as to the amounts of royalty payable by the United States under a 
eontract for the manufacture of a patented article, when neither the 
creation of the board of arbitration nor payment of its members has been 


specifically authorized by statute, is prohibited by the act of March 4, 
1909, 35 Stat. 1027. 
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Decision by Comptroller General McCarl, December 9, 1925: 

F. G. Pyne, commander (S. C.), United States Navy, applied 
September 16, 1925, for review of settlement No. M-—14087-N, dated 
July 30, 1925, wherein credit was disallowed for the sum of $1,000 
paid by him on vouchers 4213, August, and 11688, October, 1924, to 
Henry Moakley for services rendered in connection with an arbitra- 
tion between the United States and the E. W. Bliss Co. as to the 
amounts of royalty payable by the United States to the latter under 
contract No. 2815, dated January 1, 1920. 

The contract between the United States and the E. W. Bliss Co. 
provided for the manufacture of torpedoes, a part of which were 
to be manufactured by the contractor and the rest by the Govern- 
ment, and for the payment of certain royalties on those manufac- 
tured by both, the amount of royalties payable on each torpedo 
being dependent, among other things, on the number manufactured 
in a year and upon the lapsing or expiration of patents or patent 
rights, said to number over 60, which were owned or controlled by 
the E. W. Bliss Co. 

In so far as the amount of royalties to be paid was affected by the 
number of torpedoes manufactured in a year, the amounts payable 
were expressly stipulated in the contract, but the adjustments to be 
made on account of the expiration of patents and patent rights 


were provided for in paragraph 5 of the contract, reading as 
follows: : 






When any patent owned or controlled by the E. W. Bliss Company and 
used by the department in the manufacture of torpedoes shall have lapsed or 
expired, a board of arbitrators shall be appointed, consisting of three (3) 
members, one named by the Bureau of Ordnance of the Navy Department, one 
by the E. W. Bliss Company, and the third by the two first named, a decision 
by any two of whom shall be conclusive, the duty of which board shall be to 
determine (1) whether the lapsing or expiration of said patent has di- 
minished the effective patent protection enjoyed by the torpedo and if so, (2) 
the proportion of such diminution and the amount by which the total royalty 
should be reduced in consequence thereof. 

In order to carry out the provisions of this paragraph the con- 
tractor named a representative, as did the Navy Department, and 
Henry Moakley, the payee of the vouchers here in question, was 
selected as the third member of the board. The first formal meeting 
of the board is said to have been held in Washington on June 25 
and 26, 1924, the next shortly after July 4, 1924, in New York, and 
meetings were held alternately in New York and Washington until 
some time in September, 1924. 

The sum of $2,000 was decided to be the fair value of the services 
rendered by Mr. Moakley. One half of this amount was paid by 
the E. W. Bliss Co. and the other half by Commander Pyne under 


the appropriation “Ordnance and ordnance stores” on the vouch- 
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ers hereinbefore mentioned and for which credit was disallowed in 
the audit of the officer’s accounts. 
Section 3681, Revised Statutes, reads as follows: 


No accounting or disbursing officer of the Government, shall allow or pay 
any account or charge whatever, growing out of, or in any way connected with, 
any commission or inquiry, except courts-martial or courts of inquiry in the 
military or naval service of the United States, until special appropriations 
shall have been made by law to pay such accounts and charges. * * * 

While section 9 of the act of March 4, 1909, 35 Stat. 1027, pro- 
vides— 

That hereafter no part of the public moneys, or of any appropriation here- 
tofore or hereafter made by Congress, shall be used for the payment of com- 
pensation or expenses of any commission, council, board, or other similar 
body, or any members thereof, or for expenses in connection with any work 
or the results of any work or action of any commission, council, board,. or 
other similar body, unless the creation of the same shall be or shall have 
been authorized by law; nor shall there be employed by detail, hereafter or 
heretofore made, or otherwise personal services from any executive depart- 
ment or other government establishment in connection with any such commis- 
sion, council, board, or other similar body. 

There is no contention that the creation of the board of arbitra- 
tion was specifically authorized by law or that the appropriation 
sought to be charged or any other appropriation under the control of 
the Navy Department provides for the payment of a member of 
such board. Accordingly, it must be held that the payments here 
in question were not authorized and the settlement disallowing 
credit therefor is sustained. See decision of January 31, 1923, A. 
D. 7305, and decision of December 10, 1924, A—5842. 


(A-10889) 


FLEET NAVAL RESERVE—TRANSFERRED MEMBERS COMMIS- 
SIONED 


Members of the Fleet Naval Reserve, transferred thereto after 16 years or 20 
or more years of naval service, who are commissioned in the Naval Re- 
serve, created by the act of February 28, 1925, 48 Stat. 1080, are entitled 
to pay only as commissioned officers of the Fleet Naval Reserve. 


Comatuetier General McCarl to the Secretary of the Navy, December 10, 
oO: 

There has been received your letter of August 11, 1925, with which 
you inclose and opinion of the Judge Advocate General of the Navy 
that transferred members of the Fleet Naval Reserve who were under 
the department’s construction of a provision of the act of August 
29, 1916, 39 Stat. 590, given commissions in the Fleet Naval Reserve, 
are entitled under section 1 of the act of February 28, 1925, 43 Stat. 
1080, to be transferred to the Fleet Naval Reserve created by that 
act July 1, 1925, both as transferred members of the Fleet Naval 
Reserve and as commissioned officers therein; and further that trans- 
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ferred members of the Fleet Naval Reserve may be appointed officers 
of the Fleet Naval Reserve on and after July 1, 1925. In accordance 
with his suggestion you request decision as to the pay of such trans- 


ferred members of the Fleet Naval Reserve who are given commis- 
sions in the new Fleet Naval Reserve. 

The Fleet Naval Reserve created by the act of August 29, 1916, 
was to be composed of former officers of the naval service who had 
left the service under honorable conditions; citizens of the United 
States who had been or thereafter would be entitled to honorable 
(discharge from the naval service after not less than one four-year 


enlistment or from an enlistment for minority, enrolled therein; 
and in addition to the enrollments, of enlisted men of the naval 
service transferred thereto after 20 or more years’ naval service; 
or enlisted men who at expiration of an enlistment might be then 
entitled to honorable discharge after 16 years’ naval service. Trans- 
ferred members were to be “ governed by the laws and regulations 
for the government of the Navy,” were not to be discharged with- 
out their consent except by sentence of a court-martial, were re- 
quired to keep on hand such part of the uniform as might be pre- 
scribed by the Secretary of the Navy, and upon their own request, 
upon completing 30 years’ service, including naval and naval re- 
serve service, might be placed on the retired list of the Navy with 
the retainer pay they were then entitled to receive and the allow- 
ances payable to retired enlisted men. That act contained the fol- 
lowing provision: 

Members of the Fleet Naval Reserve who have established their qualifica- 
tions by examination to the satisfaction of the Secretary of the Navy may 
be given warrants or commissions in the Fleet Naval Reserve in the grades 
of boatswain, gunner, carpenter, machinist, pharmacist, pay clerk, ensign for 
deck or engineering duties, or in the lowest grades of the staff corps: Pro- 
vided further, That those so warranted or commissioned shall not be deprived 
of the retainer pay, allowances, or gratuities to which they would be other- 
wise entitled. 

Section 3 of the act of February 28, 1925, specifically repealed 
all provisions of law relating to the Naval Reserve Force contained 
in the act of August 29, 1916, and the new law contains no provision 
similar to that quoted above. The following provisions of the act 
of February 28, 1925, are proper for consideration: 

Sec. 4.*% * * That no officer or man of the Naval Reserve shall be a 
member of any other naval or military organization except the Naval Militia: 
And provided further, That no existing law shall be construed to prevent any 
member of the Naval Reserve from accepting employment in any civil branch 
of the public service, nor from receiving the pay and allowances incident to 
such employment in addition to any pay or allowances to which he may be 
entitled under the provisions of this Act. 

Sec. 6. * * * That enlisted men heretofore or hereafter transferred to 
the Fleet Naval Reserve from the regular Navy in accordance with law shall 
at all times be governed by the laws and regulations for the government of 
the Navy aud shall not be discharged from the Naval Reserve without their 





DECISIONS OF THE COMPTROLLER GENERAL 421 


consent except by sentence of a court-martial or in accordance with the pro- 
visions of section 23 of this Act: * * * 

Sec. 24. All enlisted men who heretofore have been transferred from the 
regular Navy to the Fleet Naval Reserve established by the Act of August 29, 
1916, and who by section 1 of this Act are transferred to the Fleet Nuval 
Reserve herein created, shall receive the rate of pay they were legally entitled 
to receive in the Naval Reserve Force: Provided, That such enlisted men so 
transferred to the Fleet Naval Reserve herein created shall, upon completing 
thirty years’ service, including naval service and time in the Fleet Naval 
Reserve of the Naval Reserve Force and in the Fleet Naval Reserve herein 
created, be transferred to the retired list of the regular Navy with the pay 
they were then legally entitled to receive, plus the allowances to which 
enlisted men of the regular Navy are entitled on retirement after thirty years’ 
naval service. 


Section 26 provides for the transfer of men serving in the regular 
Navy on the date of the approval of the act, or who reenter the 
regular Navy as therein provided, to the Fleet Naval Reserve after 
completion of service in the regular Navy required, and section 
27 provides: 


That in time of peace all enlisted men so transferred to the Fleet Naval 
Keserve in accordance with the preceding section may be required to per- 
fourm not more than two months’ active duty in each four-year period and 
shall be examined physically at least once during each four-year period, and 
if upon such examination they are found not physically qualified they shall 
be transferred to the retired list of the regular Navy, with the pay they are 
then receiving, and upon the completion of thirty years’ service, including 
naval service, time in the Fleet Naval Reserve and time on the retired list 
of the Navy, they shall receive the allowances to which enlisted men of the 
regular Navy are entitled on retirement after thirty years’ naval service: 
Provided, That all enlisted men so transferred to the Fleet Naval Reserve 
who are not transferred to the retired list pursuant to the foregoing pro- 
visions of this section shall, upon completion of thirty years’ service, including 
naval service and time in the Fleet Naval Reserve, be transferred to the 
retired list of the regular Navy with the pay they were then receiving, and 
the allowances to which enlisted men of the same rating are entitled on 
retirement after thirty years’ naval service. 


It will thus be seen that transferred members of the Fleet Naval 

Reserve although members of the reserve, have a status somewhat 

BS 

different from other members of the reserve. Their situation ap- 
proximates that of a member of the regular Navy in that they are 
subject to the laws and regulations for the government of the Navy 
at all times, including court-martial jurisdiction. Other members 
of the Naval Reserve are not so circumstanced generally—section 
10 provides as to them: 

Officers and men of the Naval Reserve, when employed on active duty, 
authorized training duty, with or without pay, drill, or other equivalent 
instruction er duty, or whep employed in authorized travel to and from such 
duty, drill, or instruction, or during such time as they may by law be required 
to perform active duty in accordance with their obligations, or while wearing 


a uniform prescribed for the Naval Reserve, shall be subject to the laws, 
regulations, and orders for the government of the Navy: * * * 


If a dual status such as is presented by a transferred member 


of the Fleet Naval Reserve who is also a warrent or commissioned 
officer in the Naval Reserve is authorized by the law, it should be 
and in the past has been clearly expressed by the language of the 
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statute. The incompatibility of the dual status is self-evident. 
a men can not at one and the same time render service in an enlisted 
rating as a transferred member of the Fleet Naval Reserve and as 
a warrant or commissioned officer of the Naval Reserve. It was 
said by the Supreme Court in Badeau v. United States, 130 U. S. 
439, 451: 


* * * Tt has been decided that a person holding two offices or employ- 
ments under the government, when the services rendered or which might be 
required under them, were not incompatible, is not precluded from receiving 
the salary or compensation of hoth. Converse v. United States, 21 How. 463: 
United States v. Brindle, 110 U. S. 688. But the Treasury Department did 
not apparently regard this case as falling within that exception, and we agree 
with that conclusion. United States v. Shoemaker, 7 Wall. 338; Stansbury 
v. United States, 8 Wall. 33; Hoyt v. United States, 10 How. 109, 141. 

Under the act of 1875 retired officers situated as therein described, are 
so far taken out of the operation of the act of 1868 as not to be held, if they 
accept or hold diplomatic or consular appointment, to have resigned their 
places in the army; but this does not change the general policy of the law, 
and does not entitle them to pay as army officers during the period of time 
when they are absent from their country in the discharge of continuous 
cfficial duties inconsistent with subjection to the rules and articles of war, 
and the other incidents of military service. Notwithstanding Sec. 1223, such 
officers, when in the diplomatic or consular service, may still be borne on the 
retired list, but can not receive double compensation. 


It will be observed that incompatibility between two offices or 
employments is established, in the language of the court, “when the 
services rendered or which might be required under them” conflict, 


or, as stated by the Court of Claims in Crosthwaite v. United States, 
30 Ct. Cls. 300, 308: 


Two offices are incompatible when a performance of the duties of one will 
prevent or conflict with a performance of the duties of the other; as in 
Webster's Case (28 C. Cls. R. 25), where the offices were those of engineer 
in the Navy and paymaster; and inWinchell’s Case (ib. 30), where the offices 
were that of engineer in the Navy and that of draftsman in the Hydro- 
graphic Office; or when the holding of two offices is contrary to the 
policy of the law, as in Badeaw v. The United States (130 U. 8. R. 439), 
where the one office was that of a retired Army officer and the other one 
in the consular service. * * * 

It is I think clear that no provision of the Naval Reserve law in 
terms or by reasonable implication authorizes the dual status pro- 
posed. The only suggestion that the law contemplates such an 
anomaly in time of peace is that section 1 of the act transfers all 
officers and men who on the date of approval of the act are members 
of the Fleet Naval Reserve to the Fleet Naval Reserve created by 
that act; that certain of the transferred members were also commis- 
sioned in the old Fleet Naval Reserve under the provision quoted 
from the act of August 29, 1916; that as they are so transferred they 
have a status as officers and also as members of the Fleet Naval 
Reserve and, presumably, as this is authorized for such transferred 
members other similar appointments may be made subsequent to 


July 1, 1925. 
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So far as pay is concerned this reasoning can not be adopted by 
this office. If such appointments are made either of transferred 
members who on June 30, 1925, held commissions in the old Fleet 
Naval Reserve, or, who are apppointed to such commissioned grades 
subsequent to July 1, 1925, and they accept such commissions it will 
be necessary to apply to such cases the rule applicable to incompat- 
ible offices, succinctly stated in paragraphs 728-730, vol. 2, Digest 
of Decisions of the Second Comptroller as follows: 

728. When an incumbent of an office accepts a position incompatible with 
the one held by him, the acceptance of the new position is an abandonment 
or resignation of the office theretofore held.—January 19, 1881, vol. 43, pp. 
514-519. (U.) 

729. The office becomes vacant upon the acceptance of the incompatible posi- 
tion. 2 Hill, 98; 2 Term Reports, 87; 9 Gill and Johnson, 365; Angel & Ames 
on Corporations, par. 484; 1 Dillon on Corp., par. 164. Ibid. 

730. Where both offices are conferred by the same appointing power, the 
appointment to an incompatible office has the effect to remove from the former 
position. Rex. v. Pateman, 2 Term Rep., 777. Ibid. 


Your question is answered accordingly. 


(A-11889) 


FLEET NAVAL RESERVE—ACTIVE DUTY PAY OF TRANSFERRED 
MEMBERS 


Members of the Fleet Naval Reserve transferred thereto from the regular 
Navy under the provisions of the act of July 1, 1922, 42 Stat. 799, who had 
not completed 16 years’ service for pay purposes may he credited with 
active service rendered after transfer in computing their longevity increase 
of pay when on active duty. Such service after transfer, however, does 
not affect their retainer pay. 


Comptroller General McCarl to the Secretary of the Navy, December 11, 

1925: 

I have your letter of November 7, 1925, referring for decision 
the question whether transferred members of the Fleet Naval 
Reserve, transferred thereto with less than a total of 16 years’ 
service for pay purposes, pursuant to the act of July 1, 1922, 42 
Stat. 799, are entitled in computing their pay while on active duty 
to credit for active duty performed after transfer. 

The act of February 28, 1925, 43 Stat. 1080, abolished the Naval 
Reserve Force established by the act of August 29, 1916, 39 Stat. 
588, and created in lieu thereof the “ Naval Reserve ” as a component 
part of the United States Navy. 

While section 11 of the act provides the same pay and allowances 
for members of the Naval Reserve when on active duty as received 
by officers and enlisted men of the regular Navy of the same rank, 
grade or rating, and the same length of service, section 24 of the 
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act applicable to transferred members of the class here considered 
provides: 


All enlisted men who heretofore have been transferred from the regular 
Navy to the Fleet Naval Reserve established by the Act of August 29, 1916, 
and who by section 1 of this Act are transferred to the Fleet Naval Reserve 
herein created, shall receive the rate of pay they were legally entitled to 
receive in the Naval Reserve Force: Provided, That such enlisted men so 
transferred to the Fleet Naval Reserve herein created shall, upon completing 
thirty years’ service, including naval service and time in the Fleet Naval 
Reserve of the Naval Reserve Force and in the Fleet Naval Reserve herein 
created, be transferred to the retired list of the regular Navy with the pay 
they were then legally entitled to receive, plus the allowances to which enlisted 
men of the regular Navy are entitled on retirement after thirty years’ naval 
service. 


In sections 23 and 26 other classes of transferred members of the 
Fleet Naval Reserve are provided for and a retainer pay is estab- 


lished in each case to be payable “except when on active duty.” 


It seems evident that it was the purpose of section 24 to preserve 
to transferred members coming within its terms the same pay rights, 
both as to retainer pay and when on active duty as existed under 
prior law. Under the prior laws it was held that transferred mem- 
hers of the Fleet Naval Reserve of the Naval Reserve. Force when 
on active duty were entitled to increase for continuous service and 
under General Order No. 34 of 1906, when the conditions for those 
increases were met subsequent to transfer, 25 Comp. Dec. 186. To 
accord to them the same rights to active duty pay they had under 
prior laws, if upon their transfer they had not yet attained the 
maximum of longevity increase authorized by section 10 of the 
act of June 10, 1922, 42 Stat. 630, it is proper when their active 
service both before and after transfer to the Fleet Naval Reserve 
shall equal another lustrum of service that their active duty pay at 
the rates established under the act of June 10, 1922, be increased 
pursuant to section 10 of that act. Such additional service, however, 
has no application to their retainer pay. 4 Comp. Gen. 345. 


(A-12113) 


PERSONAL SERVICES, ATTORNEY’S FEES—INDIAN SERVICE 
CONTRACTS 


In view of the provisions of section 2103, Revised Statutes, there is no author- 
ity to pay a claim for legal services rendered a tribe of Indians in the 
absence of a contract formally executed and approved as provided in said 
section. The fact that the employment of legal services was authorized 
by the Indians in council and that the services rendered were approved 
by the Commissioner of Indian Affairs does not fulfill the requirements 
of the statute. 


Decision by Comptroller General McCarl, December 11, 1925: 

Charles J. Kappler, attorney at law, has filed a claim in the sum 
of $250 for legal services rendered the Sac and Fox Indians during 
the period September 17, 1924, to January 15, 1925. 
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It appears that the Indians comprising the Sac and Fox Tribes 
in council on August 4 and September 4, 1924, passed resolutions 


authorizing the business committee of the said tribe to employ 
counsel in a matter concerning a certain oi! and gas mining lease 
covering the school reserve lands of the said tribe executed Septem- 
ber 15, 1917, to one Lee Patrick. with which the Indians were dis- 
satisfied and which they desired to have canceled on the ground of 
fraud; that in accordance with this authority the business com- 
mittee without authorization from the Interior Department or with- 
out any formal or written contiact approved by the said department, 
employed the firm of Embry, Johnson & Tolbert. of Oklahoma 
City, Okla., and the claimant, Charles J. Kappler, to represent the 
said tribe in securing cancellation of the lease; that services were 
actually rendered by claimant; that after the services had been 
rendered, the business committee of the said tribe took the matter 
up with said department, requesting that payment be made to the 
attorneys for their services from funds to the credit of the Sac and 
Fox Tribes. 

Section 2103, Revised Statutes, provides in part that: 

Sect 2103, Revised Statutes, provides 1 rt that 

No agreement shall be made by any person with any tribe of Indians, or 
individual Indians not citizens of the United States, for fhe payment or delivery 
of any money or other thing of value, in present or in prospective, or for the 
granting or procuring any privilece to him, or any other person in consider- 
ation of services for said Indians relative to their lands, or to any cliims 
growing out of, or in reference to, annuities, installments, or other moneys, 
claims, demands, or thing, under laws or treaties with the United States, or 
official acts of any officers thereof, or in any way connected with or due from 
the United States, unless such contract or agreement be executed and approved 
as follows: * * * 

Claimant admits in his letter of November 21, 1925, that there 
was no contract executed as required by section 2103, supra. How- 
ever, it appears that he is not claiming payment under a contract 
with the Indians either in conformity with or in disregard of the 
statute supra, but by virtue of the declaration of the Indians by 
proper council proceedings, that they wish the amount paid to him. 

In considering the said section 2103, Revised Statutes, Attorney 
General Garland in 18 Op. Atty. Gen. 497, said in part: 

The question now presented is whether the approval of the contract by 
the business committee of the citizen Pottawatomies supplies the defect on 
which the opinion above referred to was given. The law (Rev. Stat., see. 
2103) under which this whole proceeding is supposed to have been carried 
on is very explicit and leaves no margin of discretion to the Secretary of 
the Interior. The law must be literally complied with, and nothing can be 
taken by intendment, nor can the Secretary dispense with any of its require- 
montis. © © °© 

In decision of May 11, 1900, 6 Comp. Dec. 853, it was stated, 
quoting in part from the decision, that: 


The equity of their claim because of meritorious service, or length or value 
of service as measured by results, can not properly be considered by the 
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officers of the Government to whom the duty of making payments thereunder 
is entrusted when considering the question as to the payment of such fees. 

It is provided by said section 2103 and following sections that no moneys 
shall be paid by [to] any persons as attorneys’ fees on account of the per- 
formance of the class of services for noncitizen Indians, as is therein set 
forth, unless the provisions of said section 2103 have been fully complied 
with; that all contracts not made in conformity with the provisions of said 
section shall be held to be null and void. 











The fact that the Indians in council authorized the employment 
and wish the amount paid and that the Commissioner of Indian 
Affairs has approved the claim does not fulfill the requirements 
of the statute. 

For the reasons herein stated, the claim must be and is disallowed. 







(A-8132 


CONTRACTS, INCREASED COSTS—CUSTOMS DUTIES 











Where gasoline is furnished the War Department at Manila, Philippine 
Islands, under a contract providing that delivery was to be made “ ex- 
bonded tank” at the port of entry, title to the gasoline did not pass to 
the United States until the gasoline had been removed from the tanks 
and passed into the possession of the United States. Accordingly the 
customs duties are payable by the vendor in accordance with the general 
rule that in the absence of an express agreement to the contrary cus- 
toms duties are chargeable to the owner of the goods at the time they 
are imported. 




























Decision by Comptroller General McCarl, December 12, 1925: 
The Asiatic Petroleum Co. has applied for review of settlement 
No. W-02193, dated February 13, 1924, disallowing claim for 
$4,222.49 as reimbursement of the amount paid by it to the Phil- 
ippine government as customs duties on gasoline furnished the 
War Department at Manila, Philippine Islands, under contracts 
No. 11077, dated July 7, 1922, and No. 7484—A, dated October 3, 
1922, and presents an additional claim for $1,354.69 as reimburse- 
ment of the amount paid as customs duties on other gasoline deliv- 
ered to the War Department under purchase order 1060-23, dated 
April 26, 1923. Neither the contracts nor the purchase order con- 
tains any provision or stipulation as to payment of customs duties, 
it being provided in each contract and in the purchase order that 
the claimant should receive the price stipulated therein for the 
gasoline delivered “ex-bonded tank,” Manila, Philippine Islands. 
The gasoline purchased under the contract of July 7, 1922, was 
shipped to Manila in bulk, consigned to the claimant’s agents and 
stored in the bonded tanks of the claimant from which it was 
delivered as needed to the Government’s drums and lorries, purchase 
orders being issued to cover the actual amounts withdrawn from 
time to time. Before the gasoline could be withdrawn from the 
bonded tanks it was necessary that the Philippine customs duties 
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on the quantity withdrawn be paid, which payment was made by 
the claimant and charged to the United States. The gasoline pur- 
chased under contract No. 7484-A was shipped to Manila, consigned 
to the claimant’s agents, and as the drums in which it was shipped 
were not stored in a bonded warehouse but in the open, it was 
necessary that the duty be paid immediately upon arrival of the 
consignment. Delivery of this gasoline was also made to the 
Government representatives upon receipt of telephone orders there- 
for and purchase orders issued in each instance to cover the actual 
quantity received. 

The gasoline furnished under purchase order No. 1060-23 was 
delivered in the same manner as that purchased under contract No. 
7484—A. 

Payment was made in full at the contract price for all gasoline 
received, but the disbursing officer refused to reimburse the claimant 
for the amount paid by it as customs duties and claim for the 
amount paid on the deliveries under contracts dated July 7 and 
October 3, 1922, was filed in this office where it was disallowed on 
the ground that payment of duty by the United States was not 
stipulated in the contracts. 

The claimant in requesting review of the disallowance presents 
an additional claim for the amount of duty paid on the gasoline 
delivered under purchase order No. 1060-23 and asks that decision 
also be rendered as to this claim. 

It is contended by the claimant that the provisions in the con- 
tracts and purchase orders as to delivery “ ex-bonded tank ” rendered 
the purchaser and not the seller liable for payment of customs 
duties and there are submitted copies of certain letters in which 
is expressed the opinion that such is the commercial use of that 
phrase. 

As heretofore stated the contracts and purchase orders are silent 
as to payment of customs duties, and it would seem to be apparent 
that the term “ ex-bonded tank,” as used in these contracts, related 
to delivery and must be construed as imposing on the seller not 
only the expense of delivering the gasoline into the tanks but also 
out of the tanks. In other words, delivery to the Government was 
not accomplished until it had been removed from the tanks and 
had passed into the possession of the Government. 

The general rule is that in the absence of an express agreement to 
the contrary customs duties are payable by the owner of the goods 
imported. In the instant case there would appear to be no question 
but that the gasoline continued to be the property of the seller until 
it was delivered ex (out of) the bonded tanks. The contractor had 
not complied with its obligations until the gasoline had been actually 

11273°—26 29 
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delivered to the Government’s representatives and as it was impossible 
to make the delivery stipulated until the customs duties had been paid 
the obligation to pay the duties as well as all other expenses and costs 
incurred before delivery was made rested upon the claimant. 

The deliveries made in drums were not made in strict compiiance 
with the terms of the contract, but as payment of the duty was ueces- 
sarily made on this gasoline before it could be delivered the same 
rule is applicable to this shipment. Title did not pass to the Govern- 
ment until the gasoline was delivered to the Government in drums, 
lorries, or trucks, and at the time the duty was payable this gasoline 
was the property of the seller; and in accordance with the general 
rule as to payment of customs duties stated above, it was chargeable 
to the claimant as the owner. 

It is, therefore, concluded that the claimant is not entitled to reim- 
bursement of the amount paid by it as customs duties under the con- 
tracts and purchase orders referred to herein. 

The settlement of February 13, 1924, is sustained and the claim 
for $1,354.69 is disallowed. 


(A-9914) 
ACCOUNTING—SPECIAL DEPOSIT ACCOUNTS 


Good accounting requires that all moneys received by Government officers as 
such must be accounted for in accounts submitted for audit to the General 
Accounting Office, whether the funds involved be strictly public moneys or 
moneys of a private character obtained and held for some particular 
purpose sanctioned by law. 

Funds contributed by private individuals for the purpose of decorating the 
graves of American soldiers buried in France and held in a special deposit 
account by a finance officer of the Army for such purpose must be accounted 
for tu the General Accounting Office, and the accounts submitted should be 
supported by schedules showing the amount and source of each cuntribu- 
tion and to whom and for what purpose expended. 


Comptroller General McCarl to the Secretary of War, December 14, 1925: 

I have your letter of September 5, 1925, relative to the account 
carried by Capt. E. J. Heller, finance officer, United States Army, 
with the Paris branch of the Bankers Trust Co. of New York for 
the custody and disbursement of moneys contributed by private 
individuals for the purpose of decorating graves of American sol- 
diers buried in France, wherein you furnish certain information 
requested in my letter to you dated July 16, 1925, with respect 
thereto. Your letter states: 

The opening of this account by Captain Heller, which although his own ac- 
tion in the first instance, was promptly reported to the Chief of Finance, met 
with his approval and mine, and the account has been the subject of corre- 
spondence between this department and the Secretary of the Treasury, as well 
as of informal communications between the office of the Chief of Finance and 


your office, since a time shortly after it was opened. Such correspondence 
and communications, however, have not related to any authority to carry 
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and use such an account for such a purpose, but have related merely to the 
handling of the account, the propriety of which has not heretofore been ques- 
tioned. 

While 1 am not aware of the existence, or the need, of any express au 
thority of law for the opening and use of such an account for such purpose, 
| am not aware of the existence of any law forbidding it. If there be any 
such law, or any law requiring that such transactions shall be covered by for- 
mal accounts subject to the ordinary audit of the General Accounting Office it 
will probably be necessary to discontinue the rendering of this service, because 
to do so under such restrictions will impose additional administrative labor 
which can not be performed without additional expense to the United States, 
tor which there is no adequate appropriation available. 

It is proper to state in this connection that the United States does not as- 
sume or incur any liability in connection with the decorating of these graves 
in this manner. The War Department, through the officers of the Graves Reg- 
istration Service in France, simply undertakes to apply the funds thus privately 
contributed to the purposes designated by the contributors. The funds in 
juestion have come into the custody of Captain Heller as adjutant of the 
Graves Registration Service in the following manner: 

a. From relatives in the United States by checks and currency, in dollars, 
approximately 10%. 

b. From relatives in the United States by international money orders and 
bank drafts, in francs, approximately 25%. 

ec. From relatives, ete., while visiting the various cemeteries and the head- 
quarters, A. G. R. S., Quartermaster Corps in Europe, Paris, in French cur- 
rency and checks for frances, approximately 65%. 

The funds in dollars are converted into francs immediately upon their re- 
ceipt at the rate of exchange prevailing at the time of conversion. All pur- 
chases made from these funds must necessarily be paid in francs and the 
form in which the remittances are received makes the accounting therefor in 
dollars impracticable. As these remittances are received almost daily, it can 
readily be seen that the rates of exchange would be numerous dependent upon 
the rise and fall of the French france. The necessary routine of administration 
is therefore vastly simpler by accounting in francs than it would be if it were 
necessiry to carry the funds in an official account in dollars. The amount in 
the account at any one time is comparatively small, varying according to 
time of year and averaging approximately $590 in value, and the administration 
of it is covered by informal accounts rendered to the Chief of Finance. 


There appears to be no reason from the foregoing quotation why 
an accounting should not be rendered covering all transactions in- 
volving the receipt and disbursement of moneys thus received and 
handled by this officer. The interests of the Government require that 
all moneys received by Government officers as such be accounted for 
to the General Accounting Office irrespective of whether they be 
strictly public moneys or moneys of a private character obtained and 
held for some particular purpose sanctioned by law. 19 Comp. Dec. 
142; 21 id. 374. 

The funds here in question are ent: sted to Captain Heller. not 
as an individual, but as an officer of the Government, and the Govern- 
ment would be held at least morally responsible for any irregularities 
in the handling of such funds. It follows, therefore, that in the 
interests of the Government, a proper accounting of such moneys 
should be made to this office to become a part of the permanent 
records of the Government. 

Considering the circumstances under which these funds are re- 
ceived, held, and disbursed, however, and the fact that no part thereof 
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belongs to the Government, there appears to be no legal objection 
to permitting the account to be kept and rendered in terms of francs 
as a special deposit account in the bank in Paris. An account thus 
rendered should not impose additional labor involving additional ex- 
pense to the United States as appears to be feared from the tenor of 
your letter. 

It is accordingly requested that the officer be instructed to submit to 
this office for proper audit accounts supported by itemized schedules 
showing amount and source of each contribution and to whom and 
for what object the funds were expended with respect to all moneys in 
his possession under this special deposit account, one account to 
cover from the date the same was established until December 31, 1925, 
and monthly accounts thereafter until closed. 


(A-11877) 
NAVY (INSULAR FORCE)—EXTRA DUTY PAY 


Enlisted men of the insular force of the Navy are not entitled to the extra 
pay provided by Executive order of October 17, 1901, as amended by 
7, 1902, when detailed to duty as messmen. 





Executive order of January 7, 









Decision by Comptroller General McCarl, December 14, 1925: 

There is for consideration the question whether Alejandre Riva- 
monte, native seaman, first class (insular force), United States 
Navy, is entitled to extra pay of $5 per month by reason of detail 
duty as messman from May 1, 1922, to February 28, 1925. Extra 
pay for men detailed as messmen was provided by Executive order, 
October 17, 1901, as amended by Executive order, January 7, 1902, 
providing that: 

Enlisted men detailed as crew messmen, shall. while so acting, except when 


assigned as reliefs during the temporary absence of the regular crew mess- 
men, receive extra compensation at the rate of $5.00 per month. 


The insular force of the Navy was established by Executive order 
of April 5, 1901. Decisions of the Comptroller of the Treasury held 
that men of the insular force were entitled in addition to the pay 
fixed by said Executive order to extra pay provided by statute for 
enlisted men, but not to extra pay provided by other Executive 
orders for enlisted men, the reason therefor being that it was within 
the power of the Executive prior to May 13, 1908, to expressly extend 
to them benefits of such extra pay and failure to do so should be 
construed as an intent that such benefits should not apply to them. 
12 Comp. Dec. 189; 26 id. 428. 

The act of May 13, 1908, 35 Stat. 127, took from the President 
power to fix rates of pay and extra duty pay for enlisted men by 
providing that existing rates of pay should remain in force until 
changed by act of Congress. By that act all regular and additional 
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pay became statutory. However, the mere fact of making said pay 
statutory did not necessarily extend the benefits thereof to men who 
theretofore were not entitled to such benefits, and in view of the 
previous limitations placed on such rights under Executive orders, 
the presumption is that if Congress had intended that such benefits 
should extend to men in the insular force, it would have so pro- 
vided. The act of June 10, 1922, 42 Stat. 633, in providing that 
“nothing in this act shall operate to change in any way existing 
laws, or regulations made in pursuance of law, governing * * * 
extra pay to enlisted men * * * employed as cooks or mess- 
men,” did not extend application thereof to men not entitled to such 
pay under prior laws. Accordingly, under existing laws enlisted 
men of the insular force of the Navy are not entitled to extra pay 
for service as messmen. 


(A-11878) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—MARRIAGE 
OF WIDOW 


The widow of a deceased veteran of the World War who had remarried prior 
to receipt, collection, or negotiation of a check issued in payment of one 
of the quarterly installments of adjusted service credit under the pro- 
visions of the World War adjusted compensation act of May 19, 1924, 
43 Stat. 129, is not entitled to the amount of the check nor to the 
remainder of the adjusted service credit. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

December 14, 1925: 

I have your letter of November 5, 1925, requesting decision 
whether, under the provisions of the World War adjusted compen- 
sation act, payment of the amount of adjusted service credit based 
on the service of a deceased veteran may be made to his widow 
who made lawful application as a dependent prior to her remarriage 
but who received check in payment of the first quarterly installment 
subsequent to her remarriage. 

You present the case of Clinton Hearne, deceased, whose widow 
made application for adjusted service credit as a dependent of the 
deceased veteran, the claim being approved in the amount of $620 
payable in 10 equal quarterly installments. The first quarterly 
payment was due April 1, 1925, in accordance with the decision of 
this office dated February 27, 1925, A-8036. Check No. 502115, 
drawn to the order of Blanche M. Hearne, widow of the deceased 
veteran, in the amount of $62, the first quarterly installment, was 
dated April 1, 1925, and mailed to her April 11, 1925. There ac- 
companied the check a notice to the payee as follows: 

This check can not lawfully be cashed by a payee if she has remarried, 


in which case check should be immediately returned to Adjusted Compensation 
Division, U. S. Veterans’ Bureau, Washington, D. C., 
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In compliance with this request the check was returned by the 
payee with the notation that she had remarried April 4, 1925, which 
was prior to her actual receipt of the check. 

Section 601 of the World War adjusted compensation act, dated 
May 19, 1924, 43 Stat. 128-129, provides as follows: 

(a) If the veteran has died before making application under section 302, 
3 then the amount of his adjusted service credit shall (as soon as 
practicable after receipt of an application in accordance with the provisions 
of section 604, but not before March 1, 1925) be paid to his dependents, in 
the following order of preference: 

(1) To the widow or widower if unmarried; 

Section 602 provides as follows: 


(a) No payment shall be made to any individual under this title unless 
at the time of the death of the veteran such individual was dependent. 
(b) For the purposes of this section: 


* » ~ » o * * 

(2) The widow or widower shall be presumed to have been dependent 
apon the veteran upon showing by them, respectively, the marital cohabita- 
may + f= 

Section 603 provides: 


The payments authorized by section 601 shall be made in ten equal quarterly 
installments. * * *. No payments under the provisions of this title shall 
be made to the heirs or legal representatives of any dependents entitled thereto 
who die before receiving all the installment payments, but the remainder of 
such payments shall be made to the dependent or dependents in the next order 
of preference under section 601. * * * 

Application by the widow of Clinton Hearne was approved prior 
to her remarriage and the sole question is, therefore, whether such 
approval of the application vested in her an absolute right to the 
full amount of the adjusted service credit, or whether her remarriage 
subsequent to the approval of the application but prior to the actual 
receipt of the first installment check and collection or negotiation 
thereof defeated her rights. 

The conditions relative to dependency, the marital status, the 
provisions for installment payments, and the disposition to be made 
upon the death of the dependent before receiving all of the install 
ments show conclusively that there exists no vested right in a de- 
pendent of a deceased veteran to the full amount of his adjusted 
service credit upon approval of an application. 

Title VI of the statute, including the quoted provisions, is en- 
titled “ Payments to Veteran’s Dependents.” The direction in sec- 
tion 601 is that the adjusted service credit shall be paid to the de- 
pendents. This section fixes an order of preference whi: has rela- 
tion to the time of payment and not to the date of the approval 
of the application. As to the widow, payment is conditional upon 
her being unmarried at date of payment. 

It is well settled that the issuance of a check by the Government 
does not constitute payment, but that actual payment is not con- 
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summated until the check has been collected or negotiated by the 
payee. 16 Comp. Dec. 151; 24 id. 735; 26 id. 855; id. 1035; 1 Comp. 
Gen. 146. If a widow has remarried prior to receipt, collection, or 
negotiation of a check issued in payment of one of the 10 quarterly 
installments, she is disqualified as a “dependent” of the deceased 
veteran and is not entitled to the amount of the check or to the re- 
mainder of the adjusted service credit. 

You are advised, therefore, that the amount of the check issued 
to Blanche M. Hearne must be covered into the Treasury to credit 
of the appropriation under which drawn. In the absence of facts 
relative thereto there is not considered in this decision the*right of 
other dependents, if any, to the amount of the adjusted service credit 
where the widow has remarried. 


(A-12001) 


TRAVELING EXPENSES—NATIONAL GUARD MEMBERS PARTICI- 
PATING IN NATIONAL MATCHES 


Members of a National Guard rifle team who used a federally owned automo- 
bile, issued to the State for the training of its National Guard, to make a 
journey to a distant point outside of the State to ‘participate in National 
rifle matches may not be reimbursed for expenses incurred by them for 
gasoline, oil, storage charges, and toll charges, such use of the automobile 


not being contemplated nor authorized under the law providing for its 
issue. 


Comptroller General McCarl to Maj. Benjamin L. Jacobson, United States 
Army, December 15, 1925: 


I have your letter of November 14, 1925, requesting decision 
whether you are authorized to pay a voucher therewith submitted, 
constituting the joint claims of Maj. Albert T. Callicott, Thirty- 
first Division Train, Mississippi National Guard, and Sergt. James 
C. Manning, One hundred and twenty-second Motor Transport Com- 
pany, Mississippi National Guard for reimbursement of expenses in 
the amount of $48.20 incurred from August 26 to 29, 1925, for gaso- 
line, oil, storage charges, and toll charges, while traveling from Sen- 
atobia, Miss., to Camp Perry, Ohio, in a Government-owned auto- 
mobile. \ 

By Special Orders, No. 85, Headquarters Mississippi National 
Guard, dated Camp McClellan, Ala., August 22, 1925, the members 
of the rifle team selected to represent the National Guard of Mis- 
sissippi at the National matches held at Camp Perry, Ohio, consist- 
ing of the team captain, team coach, range officer, 10 shooting mem- 
bers and 2 alternates, were directed to proceed from their homes on 
August 27, 1925, the train schedule being arranged for all the mem- 
bers to arrive at Camp Perry August 29, 1925, and upon completion 
of the national matches to return to their homes. 
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The United States property and disbursing officer was directed 
to issue the necessary transportation requests covering rail and 
Pullman transportation, and paragraph 10 thereof provided further 
as follows: 

The following officers and enlisted men of the team are hereby authorized 
to travel by automobile from their home stations to Camp Perry, Ohio, and 
return : 

Major A. T. Callicott, 31st Div. Train, Senatobia, Miss. 

Captain Allan McCluer, 155th Infantry, Jackson, Miss. 

Sergeant James C. Manning, Motor Transport Co. #122, Senatobia, Miss. 

Reimbursement will be made for gasoline, oil, storage charges, and toll 
charges in an amount not exceeding the cost to the Government of railroad 
and authorized Pullman transportation charges. Reimbursement vouchers 
accompanied by two copies of orders and receipts for the above will be settled 
by the disbursing officer, Militia Bureau, Washington, D. C. 

Notation on the voucher shows that the journey in question was 
made in a “ White Staff car” carrying the two claimants and four 
others who were not in any way connected with the rifle team, and 
the receipts for storage of the car referred to it as “U. S. A. 
201432.” 

All of the items of expense are supported by receipts issued to 
Maj A. T. Callicott. The claims cover only the journey to Camp 
Perry; the manner in which the return journey was made and the 
expenses connected therewith are not indicated. 

It has been informally ascertained from the Quartermaster De 
partment of the Army that the White Staff car here in question was 
shipped from Columbus, Ohio, to Senatobia, Miss., June 20, 1924, 
for use at that place by the Mississippi National Guard. National 
Guard Regulations, 1922, paragraphs 811 and 812, provide that 
property issued to the National Guard remains the property of the 
United States and can not be loaned or used for any purpose other 
than that for which issued. Whether the use of the automobile in 
the instant case for the transportation of two members of the rifle 
team and four persons not connected therewith to a distant point 
outside of the State was a proper use of such Government property 
is not a matter for determination by this office. 

It is assumed the authority for transportation for the journey is 
believed to be found in section 97 of the national defense act, 39 
Stat. 207, 4 Comp. Gen. 65. That section provides that officers and 
enlisted men shall be entitled to— 

* * * pay and transportation, and enlisted men to subsistence in addi 


tion, at the same rates as for encampments or maneuvers for field or coast- 
defense instruction. 


Section 94, providing for encampments, authorized— 


* * * the same * * * transportation «as officers and enlisted men of 
corresponding grades of the Regular Army are or hereafter may be entitled 
by law. 
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The latter authorization applies only to transportation with 
organizations attending encampments. It is travel with troops, and 
authorizes transportation by the usual modes of travel—that is, 
by rail, or by marching. It is not authority for reimbursement 
of traveling expenses. 2 Comp. Gen. 420. This apparently is 
understood and what is asked is reimbursement of the cost of gas, 
oil, storage, and tolls, not exceeding the cost to the Government for 
rail transportation; authorized where an officer or employee entitled 
to reimbursement of traveling expenses is permitted to use his own 
automobile in lieu of traveling by rail. In this case it was a Gov- 
ernment-owned car and the wear and tear in the comparative case 
contributed by the traveler, where he is permitted to select this 
means of transportation, is borne by the Government. 

The voucher does not indicate the appropriation under which 
it is believed to be payable; 25 Comp. Dec. 653; presumably it is 
“Arming, Equipping, and Training the National Guard, 1926,” 
contained in the act of February 12, 1925, 43 Stat. 901. That act, 
under “ Army Transportation ” contains the following provision: 

No money appropriated by this Act shall be expended for the hire, opera- 
tion, maintenance, or repair of any motor-propelled vehicle which shall be 
employed wholly or in part for personal, social, or similar use except such 
use as is prescribed by order for the transportation of Army personnel in 
sonnection with the recreational activities of the’ Army. 

This military property belongs to the United States and was 
issued to the State of Mississippi for the training of its National 
Guard; it was used for a journey to a distant point outside of the 
State of Mississippi by two members of the National Guard and 
four other persons. Such use of the equipment furnished for the 
training of the National Guard was not contemplated nor authorized 
under the law providing for its issue, and reimbursement of the 
amount expended by the occupants for gasoline, oil, etc., may not 
be made. 


(A-10286) 


CONTRACTS, INCREASED COSTS—ADDITIONAL PAYMENTS FOR 
DELIVERY BY EXPRESS 


Where a contract required delivery of material to the Government at the con- 
tractor’s own risk and expense, a request made by the Government for 
shipment by express at a time when the contractor was in default as to 
time of shipment must be considered as a proper demand upon the con- 
tractor and not one as favoring the United States as requesting something 
which the contractor would not otherwise have been required to do under 
the terins of the contract. As the contract did not provide for liquidated 
damages the additional cost incident to the more expeditious means of 
delivery constitutes actual damages resulting from the contractor’s delay 
in the matter of shipment and for which the contractor is liable. 
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Decision by Comptroller General McCarl, December 17, 1925: 


The Crucible Steel Co. of America, by letter dated June 13, 1925, 
applied for review of settlement No. 021828, dated June 17, 1924, 
disallowing its claim for $5,917.94, deducted by F. G. Pyne, Navy 
disbursing officer, from payments made under contracts Nos. 57478 
and 57482, dated April 4, 1923 (deductions. respectively, of $2,008.04 
and $3,909.90), to cover the amount of a disallowance in the accounts 
of Commander C. G. Mayo of credit for $5,917.94 paid under contract 
No. 34480, dated January 22, 1918, as difference between express 
charges and freight rates on a quantity of steel forgings shipped by 
express from claimant’s plant to the Mare Island Navy Yard. 

By the contract of January 22, 1918, the contractor was required 
to furnish and deliver at Mare Island Navy Yard, at its own risk and 
expence, 30 forgings under item 2 and 14 forgings under item 4, ship- 
ments to be made as follows: 
Deliveries : 
To make the first shipment of one-third, or 10 forgings, 1 March, 1918, and 
10 forgings each thirty days thereafter. Item $4 to be furnished 1 March, 
1918. 

The liquidated damage provision conta’ «| in paragraph 3 of the 
printed form of contract appears to have been eliminated prior to 
execution of the contract; therefore the contractor was chargeable 
with actual damages resulting from any delay in making shipments 
in accordance with the contract stipulations, supra. 

By letter dated February 23, 1918, the Navy Department informed 
the contractor of the urgent need for the forgings under the contract, 
referred to information given an assistant inspector by contractor 
that the forgings would be ready for inspection April 1, 1918, and 
requested to be advised whether that date could be expedited. It is 
to be noted that these forgings which the contractor stated, late in 
February, would be ready for inspection April 1, 1918, were required 
under the plain terms of the contract to be shipped March 1, 1918; 
ai.| it was with reference to this delinquency that the contractor 
replied March 1, 1918, that while it could not then give a definite 
date of shipment it would “do everything possible to anticipate the 
promise originally given.” Under date of March 5, 1918, the Navy 
Department advised the contractor as follows: 

Referring to my letter 16790-WBP-ES of February 23, 1918, and your reply 
to it, dated March 1, 1918. 

I have received another telegram from the Mare Island Navy Yard, advising 
me that delivery of forgings by April 1st is the latest date possible, which will 
not delay completion of the destroyers for which these forgings are required. 

TI am requested to have shipment made by express. Please therefore ship 
this material via express after it has been inspected and passed. 

Kindly inform me whether or not you can promise to have these forgings 
ready in time, so that, if accepted, they can be shipped and reach the Mare 


Island Navy Yard by April Ist. 
Please give this your immediate attention. 
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Shipments were made by express, but of the 24 forgings which the 
contract required to be shipped March 1, 1918. none was shipped 
until April 6, 1918, and the last of said forgings was not shipped 
until May 18, 1918. Of the 10 forgings required to be shipped 
March 31, 1918, none was shipped until May 21, 1918, and none of 
the last 10 of the forgings which were required to be shipped April 
30, 1918. was shipped until July 23, 1918, and said shipments were 
not completed until August 21, 1918. It is evident, therefore, that 
the necessity for the shipments by express instead of freight was 
caused by the failure of the contractor to have the forgings ready 
for shipment on the dates stipulated therefor in the contract. The 
request for shipment by express was not made until four days after 
more than one-half of the forgings should have been shipped, and no 
actual shipments were made by the contractor for more than 30 days 
thereafter, and no deliveries were effected by the express shipments 
at an earlier date than they would have been effected if shipments 
had been made by freight on the dates stipulated in the contract. 
Accordingly, the contractor being in default as to time of shipment, 
the request of the Navy Department for shipment by express must be 
considered as a proper demand upon the contractor and not one as 
favoring the United States as for something that the contractor 
would not otherwise have been required to do. And the additional 
cost incident to the more expeditious means of delivery constitutes 
actual damages resulting from the contractor’s delay in the matter 
of shipment and for which the contractor was liable under the 
contract. 

The so-called supplementary agreements of July 3, July 20, and 
August 15, 1918, purporting to authorize payment to the contractor 
of the difference between freight and express charges on the ship- 
ments, were without consideration moving to the United States and 
could not operate to impose any legal obligation on the Government. 
See 2 Comp. Gen. 69; 26 Comp. Dec. 87. 

Upon review the disallowance must be and is sustained. 


(A-11813) 


TELEPHONES IN PRIVATE RESIDENCES—VETERANS’ BUREAU 
In view of the provisions of section 7 of the act of August 23, 1912, 37 Stat. 
414, payment for telephone service in private residences of medical officers 
of the Veterans’ Bureau may not legally be made unless and until “ author- 
ized under regulations established by the director” as provided for in 
section 32 of the World War veterans’ act, as amended by the act of 
March 4, 1925, 43 Stat. 1304. Neither said provision nor the regulations 
made or to be made in pursuance thereof can be given effect retroactively. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 21, 1925: 


I have your letter of November 23, 1925, forwarding a letter from 
the manager of the Chesapeake & Potomac Telephone Co. addressed 
to the property custodian, United States Veterans’ Bureau, under 
date of November 5, 1925, requesting to be advised as to whether 
there is authority to pay for the service of a telephone which it is 
proposed to install in the private residence of the medical officer in 
charge of hospital at Perry Point, Md. 

In reply you are advised that in view of the provisions of section 
7 of the act of August 23, 1912, 37 Stat. 414, payment for such 
service may not legally be made unless and until “ authorized under 
regulations established by the director,” as provided for in section 
32 of the World War veterans’ act as amended by the act of March 
4, 1925, 43 Stat. 1304. Neither said provision nor the regulations 
made or to be made in pursuance thereof can be given effect retro- 
actively. See decision of December 8, 1925, A-11813; 2 Comp. 
Gen. 342. 


(A-9660) 


NATIONAL GUARD DRILL PAY 





An officer of the National Guard belonging to one organization who partici- 
pates in drills with another organization is not entitled to credit for pay 
purposes for the drills so attended. 






Decision by Comptroller General McCarl, December 22, 1925: 

There is for consideration payments of armory drill pay to cer- 
tain officers of the National Guard belonging to one organization 
and participating in drills with other organizations. 

Voucher No, 823, accounts of Capt. W. D. Dabney, F. D., United 
States Army, October, 1924, covers the payment of armory drill 
pay to.the officers and enlisted men of Howitzer Company, One 
hundred and eightieth Infantry, Oklahoma National Guard, for 
the period from July 1 to September 30, 1924. On this voucher 
appears the name of First Lieut. Bryan W. Nolen, with the fol- 
lowing remarks: 

Attended 8 drills in July, 3 in August, and 9 in September; 50 per cent 
commissioned and 60 per cent enlisted strength present at drills credited in 
column 6. In field service from August 3, 1924, to August 18, 1924. Attached 
to headquarters, 45th Division Special Troops, Stillwater, Oklahoma, 
for drill, per S. 0. 158, A. G. O., 9-38-24. Attd. dr. Sept. 4, with How. Co. 
Sept. 5-8-12-15-19-22-26-29 with Haqrs. Det. 45 Div. per statement attached. 

He was paid for this period $81.85, computed apparently on the 
basis of drills attended during July and August as a first lieutenant 
belonging to an organization, and from September 3 to 30, 1924, as 
a first lieutenant not belonging to an organization. 
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It is apparent that the attaching of Lieutenant Nolen, who be- 
longed to the Howitzer Company, to Headquarters Special Troops, 
another organization, for drill did not change his status from that 
of an officer belonging to an organization to that of an officer not 
Lelonging to an organization. The said attachment was not a 
transfer, so he continued to be a member of the Howitzer Company. 
The question then arises as to whether an officer belonging to one 
organization is entitled to credit for drills attended with another 
organization. 

Section 109 of the national defense act of June 3, 1916, as 
amended, and as further amended by the act of June 3, 1924, 43 
Stat. 364, provides: 


Under such regulations as the Secretary of War may prescribe, captains, 
outenants, and warrant officers belonging to organizations of the National 
(;uard shall receive compensation at the rate of one-thirtieth of the monthly 
base pay prescribed for them in sections 3 and 9 of the Pay Readjustment 
Act of June 10, 1922, for each regular drill or other period of instruction 
uuthorized by the Secretary of War, not exceeding eight in any one calendar 
month and not exceeding sixty in one year, at which thy shall have been 
officially present for the entire required period of not less than one and one- 
half hours. Officers above the grade of captain shall receive not more than 
$500 a year, and officers below the grade of major, not belonging to organiza- 
tions, shall receive not more than four-thirtieths of the monthly base pay 
prescribed for them in section 3 of said Pay Readjustment Act for satisfactory 
performance of their appropriate duties under such regulations as the Secre- 
tary of War may prescribe. * * * 


Article 12, National Guard Regulations, 1922, provides: 


442. Company officers and enlisted men belonging to organizations of the 
National Guard will receive credit for drill attendance and compensation for 
drills and duties when they have complied with the requirements of this 
article and the provisions prescribed in paragraph 928. 

445. In order to receive credit for drill, a member of an engeabiation must 
drill or participate in exercises with his own organization. * * * 


Paragraph 928, of the Regulations, as amended by Changes No. 9, 
October 30, 1923, and Changes No. 14, June 3, 1924, provides that 
in order for captains and lieutenants belonging to organizations to 
receive pay for attendance at assemblies for drills, the following 
conditions must be met for each drill: 

(a) (1) At least 50 per cent of the actual commissioned strength of the 
organization must attend and participate for not less than one and one-half 
hours, exclusive of rests and interruptions. 

2. In all organizations, except service companies, at least 60% of the actual 
enlisted strength of the organization must attend and participate for not less 
than one and one-half hours, exclusive of rests and interruptions, that actual 
enlisted strength being not less than the minimum required by paragraph 110 
of these regulations. * * 

Paragraph 928 of the Regulations as amended, quoted above, 
evidently contemplates that the drills attended by an officer for 
which he shall receive credit are drills with his own organization. 
It makes the officers of an organization responsible for each other’s 


attendance as well as the attendance of the enlisted men. No re- 
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sponsibility is attached to the officers of one organization for the 
attendance at drills of other organizations, and besides paragraph 


445 of the Regulations, quoted above, expressly provides that in 
order to receive credit for drill, a member of an organization must 
drill with his own organization. 

As the drills attended by Lieutenant Nolen with the Headquar- 
ters Special Troops were not drills of his own organization, he is 
not entitled to credit therefor. 

Voucher No. 437, accounts of Maj. F. J. Baker, F. D., United 
States Army, November, 1924, covers the payment of armory drill 
pay to the officers and enlisted men of Company “A,” One Hundred 
and Twenty-first Infantry, Georgia National Guard, for the period 
from July 1 to September 30, 1924. On this voucher appears the 
na.ue of Capt. Olin B. Howell, with the following remarks: 

Attended 5 drills in July, 2 in August and 5 in September; attached to Co. 
“A,” 12ist Inf., Ga. N. G., from Hospital Co.; 114 Ga. N. G. since Mar. 31st, 
1924, ESS per S. O. 90 A.G.O. Ga., May 16/24. 50% commissioned and 60% 
enlisted strength present for all drills credited in column 6. 

Attached to the voucher is the following certificate, dated Sep- 
tember 24, 1924: 

I, Arthur K. Maddox, captain of Hq. Co. & Det. 30th Inf. Div. Ga. N. G., 
at Griffin, Georgia, do hereby certify that Dr. O. B. Howell, Capt. Med. Corps. 
Ga. N. G., attended drills with Hq. Co. & Det. 30th Inf. Div., Ga. N. G., on the 
following dates, to wit: August Ist, 1924, and August 8th, 1924. 

It thus appears that Captain Howell attended five drills each in 
July and September, 1924, with said Company “A,” and two drills 
with said headquarters company and detachment, Thirtieth Infan- 
try Division, in August, 1924, for which drills he was credited and 
paid on said voucher. 

As Captain Howell was a member of Hospital Company 114, 
Georgia National Guard, he is not entitled to credit for drills at- 
tended with other organizations. Furthermore, as he is a medical 
officer and as it does not appear that he was attached to the said 
line organizations for the performance of Medical Corps duties, he 
is not entitled to credit for attending the drills of such line organi- 
zations. See decision of November 18, 1925, A—11639. 

Voucher No. 164, accounts of Capt. L. P. Worrall, F. D., United 
States Army, November, 1924, covers the payment of armory drill 
pay to the officers and enlisted men of the One hundred and seventh 
Ordnance Company, Michigan National Guard, for the period from 
July 1 to September 30, 1924. On this voucher appears the name 
of First Lieut. Joseph W. Gable, with the following remarks: 

Attended 8 drills in July, 1 in August, and 6 in September; 50 per cent com- 
missioned and 60 per cent enlisted strength present at drilis credited in column 
6. Attached to 107th Ord. Co. fr. Hq. Spec. Trps., 32nd Div. 3/25/24 for drill, 
instruction and pay, pp. 1, 8. O. 7, Hq. Spec. Trps., 32nd Div., dated 4/1/24 


Vomdg. Org. Sept. 1/24 to Sept. 30/24, due class “ A” administrative pay as p: 
certificate attached. Dr. atnd. Aug. 4. 
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As Lieutenant Gable was a member of Headquarters Special 
Troops of Thirty-second Division, he is not entitled to credit for the 
drills attended with the One hundred and seventh Ordnance Com- 
pany. 

The question also arises whether this officer is entitled to adminis- 


trative pay while in command of this company during September, 
1924. 


Section 109 of the national defense act of June 3, 1916, as 
amended, and as further amended by the act of June 3, 1924, 43 
Stat. 364, provides: 


* * * In addition to pay hereinbefore provided, officers commanding 
organizations less than a brigade and having administrative functions con- 
nected therewith, shall, whether or not such officers belong to such organiza- 
tions, receive not more than $240 2 year for the faithful performance of such 
administrative functions under such regulations as the Secretary of War may 
prescribe ; and for the purpose of determining how much shall be paid to such 
officers so performing such functions, the Secretary of War may, from time to 
time, divide them into classes and fix the amount payable to the officers in 
each class. * * *, 





Paragraph 22, 
amended, and as further amended by Changes No. 16, June 21, 1924, 
provides that officers commanding organizations less than a brigade 
and having administrative functions connected therewith, shall, 
whether or not such officers belong to such organizations, receive 
additional pay for the faithful performance of such administrative 
functions, and further: 


928 (d), National Guard Regulations, 1922, as 


(1) Such commanding officers having administrative functions are hereby 
divided into classes A, B, C, D, E, F, and G, as indicated below. The officers 
of each class shall, for the faithful performance of their administrative func- 
tions, be paid at the following yearly rates: * * * Class E, $120; * * * 

Commanding officers of the following organizations are in the classes indi- 
cated after the names of the organizations. 

* 2 * . 7 o * 

Ordnance Department: 

Ordnance companies of Infantry and Cavalry divisions—Class E. 

* ” * + * * * 

(3) * * * The faithful performance of such administrative duties will 
be established by the certificate of the next superior commanding officer having 
administrative functions, or by the adjutant general of the State when there 
is no such superior commanding officer, that the officer claiming administrative 
pay was actually and properly in command of the organization and faithfully 
performed the administrative functions in connection therewith during the 
period for which administrative pay is claimed. 


Attached to the voucher is the following certificate, dated October 
20, 1924, and signed by Claude L. Allen, captain, Ordnance Corps, 
regular commanding officer of the company : 


I certify that First Lieutenant Joseph W. Gable, Infantry, was in command 
of the 107th Ordnance Co., during the absence of the company commander, 
period Sept. 1st-30th. Due Class A administrative pay. 

As shown above, commanding officers of Ordnance companies 
are placed in Class E and not Class A. 
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It is apparent that said certificate is not such as required to 
establish the claim of Lieutenant Gable for administrative pay. 











































—_ —_———— 


(A-11936) 


GRATUITIES, UNIFORM—NAVAL RESERVE 





An officer of the Naval Reserve Force who was entitled to credit of the 
uniform gratuity of $50 upon first reporting for active duty for training, 
under the provisions of the act of August 29, 1916, 39 Stat. 589, who 
was issued in kind only a portion of the gratuity, and who subsequently 
was appointed in the Fleet Naval Reserve created by the act of February 
28, 1925, 438 Stat. 1083, may be paid the balance due on the uniform 
gratuity to which entitled in his enrollment in the Naval Reserve Force. 
Such officer is not entitled to any further gratuity as a member of the 
Naval Reserve until four years from the date that partial credit for the 
uniform gratuity was originally made in his enrollment in the Naval 
Reserve Force. 


Comptroller General McCarl to Capt. George G. Seibels, United States Navy, 
December 22, 1925: 


There has been received by reference from the Secretary of the 
Navy your request of November 3, 1925, for decision as to the uni- 
form gratuity which may be credited Lieut. (Junior Grade) Samp- 
son Scott (D-F), U. S. N. R. It is stated that Lieutenant Scott 
enrolled as an officer of class 2 of the Naval Reserve Force February 
26, 1923, and was appointed September 10, 1925, an officer of the 
Fleet Naval Reserve of the Naval Reserve created by the act of 
February 28, 1925, 43 Stat. 1083, and that he has executed oath 
and acceptance of the office. During his enrollment in the Naval 
Reserve Force there was issued to Lieutenant Scott uniform cloth- 
ing to the value of $15.75, and the question now arises as to what, 
if any, gratuity may be credited under the provisions of section 
12 of the act of February 28, 1925, as follows: 

That upon being appointed in the Fleet Naval Reserve an officer shall be 
paid a sum of $100 for purchase of required uniforms and thereafter he shall 
be paid an additional sum of $50 for the same purpose upon completion cf 
each period of four years in the Fleet Naval Reserve: Provided, That any 
officer who has heretofore received a uniform gratuity shall not be entitled to 
either of the above-mentioned sums until the expiration of four years from the 
date of the receipt of such gratuity: Provided further, That in time of war 
or national emergency a further sum of $150 for purchase of required uniforms 
shall be paid to officers of all classes of the Naval Reserve when they first 
report for active duty. 

The act of August 29, 1916, 39 Stat. 589, had provided a uniform 
gratuity for members of the Naval Reserve Force as follows: 


Members of the Naval Reserve Force shall, upon first reporting for active 
service for training during each period of enrollment, be credited with a 
uniform gratuity of $50 for oflicers and of $30 for men. 

Upon reporting for active service in time of war or national emergency the 
uniferm gratuity shall be $150 for officers and $60 for men, or the difference 
between these amounts and any amounts that may have been credited as a 
uniform gratuity during the current enrollment. * * *. 
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Sections 1 and 7 of the act of February 28, 1925, provide: 


That the Naval Reserve Force, established under the Act of August 29, 
1916, is hereby abolished, and in lieu thereof there is hereby created and 
established, as a component part of the United States Navy, a Naval Reserve 
which shall consist of three classes namely: The Fleet Naval Reserve, the 
Merchant Marine Naval Reserve, and the Volunteer Naval Reserve: Provided, 
That all oflicers and men who on the date of this Act are members of the 
Fleet Naval Reserve, the Naval Reserve, or the Naval Reserve Flying Corps of 
the Naval Reserve Force, are hereby transferred to the Fleet Naval Reserve 
created by this Act, * * *: Provided further, That such transfers of officers 
and enrolled men shall be for the unexpired period of their current enrollment 
in the Naval Reserve Force: And provided further, That within three months 
ufter the date of this Act any officer so transferred pursuant to this section 
may make application to the Secretary of the Navy for appointment in the 
Naval Reserve herein created, and such officer shall, if found physically 
qualified for appointment, be appointed in accordance with section 7 of this 
Act in the confirmed grade or rank held by him in the Naval Reserve Force 
with date of precedence in accordance with section 15 of this Act: * * *. 


* * * * * * * 


Sec. 7. Commissioned and warrant officers appointed or transferred to the 
Naval Reserve shall be commissioned or warranted to serve during the pleasure 


of the President, * * *. 

The purpose was that the Naval Reserve Force should merge into 
the new Naval Reserve the personnel serving out their enrollments; 
oflicers upon application might be appointed in the Naval Reserve 
thus terminating their enrollments. The proviso of section 12 was 
designed to prevent in the latter case of an appointment before the 
expiration of enrollment a doubling of the uniform gratuity, the 
ofticer having theretofore received a uniform gratuity provided for 
a four-year enrollment. That ‘proviso does not, however, deprive 
any officer so transferred and appointed of an accrued credit only 
partially liquidated at date of appointment in the Naval Reserve. 
In the case you have submitted the officer was entitled to be credited 
with $50 upon first reporting for training during his enrollment 
and against this credit there was issued to him clothing in kind 
to the value of $15.75; the balance of $34.25 may now be paid to him 
in cash, or clothing to that value issued. The four years during 
which this credit will apply will run from the date he was credited 
with, or (where only a portion of the credit was paid) was entitled 
to be credited with, $50 under his enrollment in the Naval Reserve 
Force. Your question is answered accordingly. 


(A-8694) 


QUARTERS, RENTAL ALLOWANCE—MARINE CORPS OFFICER ON 
FIELD DUTY 


An officer of the Marine Corps, without dependents, who as a member of a 
Marine detachment on board a naval vessel served with a landing force 
to protect and defend the international settlement at Shanghai, China, 
against possible attack by Chinese warring factions is, while performing 
such duty, on “ field duty” within the meaning of section 6 of the act of 
June 10, 1922, as amended by the act of May 31, 1924, 43 Stat. 251, and 
is not entitled to rental allowance. 


112738°—26 30 
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Decision by Comptroller General McCarl, December 23, 1925: 

There is before this office for consideration the question as to 
whether Capt. William P. Richards, United States Marine Corps, 
having no dependents, is entitled to rental allowance claimed for the 
period from September 9 to October 22, 1924. 

It appears that pursuant to verbal orders of the commander in 
chief of the Asiatic Fleet, Captain Richards, one other officer, and 
69 men of the Marine detachment of the U. S. S. Huron were 
landed at Shanghai, China, as a part of the American landing force, 
to guard the boundaries of the international settlement of Shanghai 
during fighting in the vicinity between two opposing Chinese fac- 
tions; that this Marine detachment returned to the U. S. S. Huron 
on October 23, 1924, and that while on this duty the officers and men 
were furnished quarters without expense to them by the municipal 
authorities. 

Section 6 of the act of June 10, 1922, as amended by the act of 
May 31, 1924, 43 Stat. 251, provides that no rental allowance shall 
accrue to an officer, having no dependents, while he is on field or 
sea duty. . 

Captain Richards while on sea duty was assigned to a temporary 
duty on shore during said period, and the question presented is 
whether this temporary duty was field duty within the meaning of 
said act of May 31, 1924. 

The Executive order of August 13, 1924, issued under the pro- 
visions of the act of May 31, 1924, defines the term “field duty” as 
follows: 












































































(c) The term “ field duty” shall be construed to mean service under orders, 
with troops operating against an enemy, actual or potential. 


The United States Navy Landing Force Manual, 1920, provides: 


1095. Landing and expeditionary operations in the naval service partake 
iargely of the nature of minor warfare. * * * 
1088. Minor warfare embraces both regular and irregular operations. 
Regular operations consist of minor actions involving small bodies of trained 
and organized troops on both sides. 
- * * az * » e 


1089. Irregular operations consist of actions against unorganized or par- 
tially organized forces acting in independent or semi-independent bodies. * * * 


Apparently the duty of this landing force was to protect and 
defend by force of arms if necessary this international settlement 
sgainst possible attack by the Chinese warring factions. Whether 
it was actually necessary to use force is immaterial. Operations 
against an enemy, actual or potential, may be offensive or defensive. 

The said service having been performed under orders, with troops 
operating against a potential enemy was “field duty” within the 
meaning of the law and regulations made in pursuance of law, and 
therefore no right to rental allowance accrued to Captain Richards 
while on this duty. 
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(A-9255) 


CONTRACTS—SURETY BONDS—LIABILITY OF SURETY FOR 
DESTROYED GOVERNMENT PROPERTY 


Where a contractor agreed tu manufacture tents for the United States out of 
materials furnished by the Government, assuming liability for any loss 
or damage to said materials, and the materials were destroyed by fire 
while in his possession, aud a supplemental contract was entered into 
whereby the contractor acknowledged his indebtedness on account of such 
destruction, agreeing to a deduction of 10 per cent from payments due or 
to become due, to be applied as a credit to such indebtedness, the surety 
on the contractor’s bond is entitled to credit against its liability for 
amounts so recovered from the contractor. 


Decision by Comptroller General McCarl, December 23, 1925: 

The New Amsterdam Casualty Co. (surety for Victor W. Mor- 
vay) requested review of settlement No. U. S. 829-W, dated January 
14, 1925, wherein it was found that the said Victor W. Morvay is 
indebted to the United States in the sum of $28,615.85 on account of 
materials unaccounted for under contracts Nos. 774-P and 1211-P, 
dated January 29, 1918, 4nd March 11, 1918, respectively, and P. O. 
No. 3776-2881, dated November 11, 1918. 

Pursuant to the terms of contracts Nos. 774—-P and 1211-—P, Victor 
W. Morvay, hereinafter designated as the contractor, agreed to make 
up and deliver a number of shelter-tent halves in accordance with 
certain specifications furnished. The United States was to furnish 
the necessary duck and the contractor was to furnish all other mate- 
rials incident to the manufacture thereof. It was also provided that 
the contractor would be responsible for any loss of or damage to any 
materials furnished by the United States from any cause whatso- 
ever A surety bond was furnished in the sum of $5,000 for the 
faithful performance of contract No. 774-P with the Aetna Casualty 
& Surety Co. as surety thereon. A similar bond was furnished 
under date of July 5, 1918, in the sum of $8,000 for the faithful 
performance of contract No. 1211-P, with the New Amsterdam 
Casualty Co. as surety. 

On April 16, 1918, before completion of the contracts there was 
a fire in the contractor’s plant at Tuckerton, N. J., which destroyed 
a quantity of duck material furnished by the United States An 
investigation was made subsequent to the fire to determine the loss, 
and as a result thereof a supplemental contract was entered into 
under date of August 9, 1918, which acknowledged the contractor’s 
indebtedness to the United States in the sum of $35,552.61 on account 
of the destroyed materials and provided for deduction of 10 per 
cent from all future payments due or to become due under contracts 
Nos. 774-P and 1211-P, or any other contracts or orders now or 
hereafter existing between the Government and the contractor. to 
apply on the said indebtedness. The agreement was todesed by 
both bonding companies (the Aetna Casualty & Surety Co. and the 
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New Amsterdam Casualty Co.). It appears that the contractor 

continued performance of his contract after the fire until the ar- 

mistice, November 11, 1918, at which time the work was suspended. 
The administrative audit report furnished by the chief of finance 

shows that the contractor is entitled to the following credits rep- 

resenting deductions made in accordance with the supplemental 

agreement and the amount recovered from the Aetna Casualty & 

Surety Co., surety on contract No. 774-P: 

10 per cent deducted on contract No. 774-P 

10 per cent deducted on contract No, 1211-P 

10 per cent deducted on contract No. 3776-2881 ___-_- 9. 40 


Amount due contractor on Vou. 1475, Mar. 1921, accts. Ss. B. Me Intyre_ 8. 77 
Amount received from Aetna Casualty & Surety Co 


8, 018. 30 


Under date of February 21, 1925, demand was made upon the New 
Amsterdam Casualty Co., surety under contract No. 1211—P, for the 
full amount of the surety bond ($8,000). _The surety refused pay- 
ment thereof and contends that there is no liability under the bond, 
for the reason that at the time of the execution thereof the property 
had been actually destroyed by fire: that if it had known of the de 
struction thereof it would not have executed the bond; that if the 
Government should insist upon enforcement of the bond, only $2,788.04 
of the full amount due under the contracts in question is chargeable 
to contract No. 1211—P; that the credit of 10 per cent on the said con- 
tract amounts to $2,017.16; and that the possible maximum recovery 
would not exceed the sum of $770.88, being the difference between the 
value of the goods destroyed and the 10 per cent deducted on con- 
tract No. 1211-P. 

There have been numerous decisions with reference to liability of 
a surety and it has been uniformly held that as a general principle 
and in the absence of express terms stipulating otherwise, the measure 
of liability is strictly limited to that of the principal, the surety 
being answerable for the default of the principal. The surety is 
entitled against its liability to credit for any payments made by the 
principal or arising from any proceeds from security received by the 
creditor. An arrangement in good faith whereby the obligation is 
to be paid by the deduction of a stipulated percentage from pay- 
ments due or to become due, as in the instant matter, is sufficient. 
32 Cyc. 116; Jn re Pulsifer and others, 14 Fed. Rep. 247; United 
States Fidelity & Guaranty Company v. Board of Commissioners, 
Woodson County, 145 Fed Rep. 144-148; American Bonding Com- 
pany of Baltimore v. Pueblo Inv. Company, 150 Fed. Rep. 17-24; 
United States Fidelity & Guaranty Company v. Lichel, 219 Fed. 
Rep. 203. 

The facts of records show (see audit report furnished by chief of 
finance) that 6,94914 yards of duck were destroyed, which is charge- 
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able to contract No. 1211—P, at 40 cents per yard amounts to a total 
of $2,779.70, to which should be applied a credit of $2,017.16, the 
amount deducted from payments due the contractor in accordance 
with the terms of supplemental contract of August 8, 1918, leaving 
a balance due the United States for which the surety is liable under 
its bond, of $762.54, which amount should be remitted to this office 
at once, 


(A-9868) 
REWARDS—ARMY DESERTERS 


Where a patrol inspector of the Immigration Service, in his capacity as a 
private citizen and outside the scope of his official duties, arrested a 
deserter from the Army and delivered him to military control, the $50 
reward provided therefor may be paid. 


Comptroller General McCarl to Maj. G. F. Humbert, United States Army, 

December 24, 1925: 

I have your letter of May 19, 1925, requesting decision whether 
you are authorized to pay a voucher transmitted therewith in favor 
of E. A. Wright, United States Border Patrol, El Paso, Tex., for 
$50 reward for the apprehension and delivery on February 17, 1925, 
at Fort Bliss, Tex., of Private Donovan B. Barfield, R-6440021, 
a deserter from Company G Ninth Infantry, United States Army, 
stationed at Fort Sam Houston, Tex. 

It appears that Wright is a patrol inspector in the Immigration 
Service, Department of Labor, and his regular duties consist of 
patrolling the international boundary and the highways adjacent 
thereto for the purpose of detecting and preventing the illegal entry 
of aliens, and to apprehend those who have entered surreptitiously. 

It is stated by the patrol inspector in charge of the El Paso patrol 
district that the arrest of Private Barfield was made by Patrol 
Inspector Wright while the latter was off duty and not in the dis- 
charge of his regular duties, and that he conveyed such deserter 
from Hachita, N. Mex., the place where he was apprehended, to 
El Paso (Fort Bliss), Tex., on his own time and paid the expenses 
incident thereto from his personal funds. 

Funds for the payment of the reward have been provided by a 
clause in the successive appropriation acts for the support of the 
Army during the past number of years, it being provided in the act 
of June 7, 1924, 43 Stat. 485, as follows: 


* * * for the apprehension, securing, and delivering of deserters, includ- 
ing escaped military prisoners, and the expenses incident to their pursuit; and 
no greater sum than $50 for each deserter or escaped military prisoner shall, 
in the discretion of the Secretary of W ar, be paid to any civil officer or citizen 
for such services and expenses; * * 


Pursuant to appropriation, the Secretary of War promulgated 
regulations authorizing the payment of a reward of $50 to any civil 
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officer or civilian, except United States marshals, United States 
deputy marshals, and special agents of the Department of Justice, 
for the apprehension and delivery to the proper military authorities 
at a military post,.of a deserter from the military service. Changes 
\rmy Regulations No. 67, dated January 31, 1918, paragraph 121. 
The employment of Mr. Wright as a patrol inspector in the Immi- 
gration Service is not such as to preclude him from the reward pro- 
vided by the appropriation for the arrest of deserters from the 
Army. 
You are advised that the voucher may be paid if otherwise correct. 


(A-11931) 


PURCHASES—GAS FOR USE OF PUBLIC BUILDINGS 


The restriction in the act of September 1, 1916, 39 Stat. 716, as to the payment 
of a higher rate than that specified therein to the Washington Gas Light 
Company or the Georgetown Gas Light Company for gas furnished for 
use in any of the public buildings of the United States or the District 
of Columbia, is applicable to gas furnished by subsidiary companies of 
the two named companies for use in public buildings situated outside of 

the District of Columbia. 

Decision by Comptroller General McCarl, December 28, 1925: 

In connection with the settlement of the accounts of the disbursing 
clerk, Department of Agriculture, there is for consideration whether 
the provision in the act of September 1, 1916, 39 Stat. 716, herein- 
after quoted is applicable to gas furnished the Bureau of Animal 
Industry in Montgomery County, Md., near the District of Columbia. 
The provision in question reads: 

That hereafter no part of any money appropriated by this or any other act 
shall be used for the payment to the Washington Gas Light Company or the 
Georgetown Gas Light Company for any gas furnished by said companies for 
use in any of the public buildings of the United States or the District of 
Columbia at a rate in excess of 70 cents per one thousand cubic feet. 

The contention has been made that because the gas in question is 
furnished by the Georgetown Gas Light Co. of Montgomery County, 
Md., the provision above quoted is not applicable. 

The address of the Georgetown Gas Light Co., as well as that of 
the Georgetown Gas Light Co. of Montgomery County, Md., is 
given as at 1339 Wisconsin Avenue NW., Washington, D. C., and 
Mr. F. K. Heuple signs as secretary of both companies. During the 
year 1924 the Georgetown Gas Light Co. reported to Congress (see 
p. 168, Report Public Utilities Commission) as follows: 

Corporations controlled by respondent: Georgetown Gas Light Co. of Mont- 
gomery County, Md.; sole control; established through title to all securities 
of the company and all property of the company; whole and direct. 

Control of the respondent: Sole control by the Washington Gas Light Co. 


through purchase of all capital stock, authorized by Public Utilities Comm\s- 
sion of the District of Columbia. 
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For many years the Washington Gas Light Co. and the George- 
town Gas Light Co. manufactured and sold gas within the District 
of Columbia under two separate District charters. Later the George- 
town Gas Light Co. of Montgomery County, Md., was incorporated 
under the laws of Maryland to sell gas within that State. It ap- 
pears that the Georgetown Gas Light Co. of the District of Colum- 
bia at all times controlled the stock of the Maryland company and 
furnished it with all its gas until both companies were taken over 
by the Washington Gas Light Co., with offices at 411 Tenth Street 
NW., Washington, D. C., which has since furnished the gas for 
all three companies. While the Washington Gas Light Company 
owns all three companies, by owning all the stock of each, it appears 
to operate under three charters, two in the District of Columbia 
under the Public Utilities Commission of the District and one in 
Maryland under the Maryland laws. It also appears that each com- 
pany continues to enter into contracts with users of gas within its 
respective district the same as before the purchase of its stock by 
the Washington company. 

It is a rule of law that where a corporation is so organized and 
controlled and its affairs are so conducted as to make it merely an 
instrumentality or adjunct of another corporation, the two may be 
treated as one, in disregard of fictional legal distinctions. See 34 
Op. Atty. Gen. 353. And particularly is such rule for application 
in matters involving contractual relations with the Government. 
Accordingly, in view of the facts and circumstances hereinbefore 
stated it must be held that the statutory provision, supra, is ap- 
plicable to gas furnished the Government through the agency of the 
Georgetown Gas Light Co. of Montgomery County, Md., and the 


accounts and claims involving payments therefor will be settled on 
that basis. 


(A-12118) 
SUBSISTENCE—FRACTIONAL DAYS 


An employee of the Department of Agriculture who was absent on official 
business from his station on daily automobile trips may not be reimbursed 
for the cost of midday meals on days when he left his station prior to 
8 a. m., nor for the cost of evening meals on days when he returned to his 
station after 7.30 p. m., in the absence of evidence tending to show that the 
leaving before 8 a. m. and returning after 6 p. m. were necessary in the 
interest of the Government. 


Decision by Comptroller General McCarl, December 28, 1925: 

Robert J. Robertson, inspector, Bureau of Animal Industry, 
requested November 4, 1925, review of settlement 067179, dated 
December 18, 1924. whereby was disallowed his claim for $18.75, 


reimbursement of expenses incurred by him for subsistence during 
October, 1924. 
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The expenses in question were for midday meals and on six 
occasions for evening meals taken while on official trips away from 
the inspector’s official station for short periods of less than one 
day each. 

On each occasion where a charge was made for a midday meal 
the inspector left the official station before 8 a. m. Where the 


evening meal wes taken he arrived at the official station after 
7.30 p. m. 

It appears, however, that the trips in each instance were made 
in an automobile, and no evidence has been submitted tending to 
show that the leaving before 8 a. m., and returning after 6 p. m. 
were necessary in the interest of the Government. See 5 Comp. Gen. 
215, 217; also decision of November 24, 1925, A-11404. 

Upon review the disallowance is sustained. 


(A-11609) 


ARLINGTON MEMORIAL BRIDGE COMMISSION—CONTRACTING 
FOR PERSONAL SERVICES 


The employment of personal services by contract, in connection with the 
Arlington Memorial Bridge Commission as authorized by section 3 of 
the act of February 24, 1925, 43 Stat. 975, constitutes the persons so 
contracted with employees of the United States subject to the same 
statutory limitations on traveling and subsistence expenses as are applica- 
ble to regular employees of the United States. 

Contracts containing provisions obligating the United States to pay unlimited 
or indefinite amounts are not authorized. 

In view of the prohibition contained in section 3737, Revised Statutes, the 
right to transfer or assign may not be included in a formal contract. 
The authority to determine what evidence shall be required to support pay- 
ments under a contract and what audit shall be made of the accounts and 
records of the contractors is vested by law in the General Accounting 
Office, and that office may not, in the absence of specific statutory authority 
therefor, be divested of its jurisdiction by any contractual agreement 

entered into by administrative officers of the Government. 


Comptroller General McCarl to Lieut. Col. C .0. Sherrill, Executive and 


Disbursing Officer, Arlington Memorial Bridge Commission, December 31, 
1925: 


Consideration has been given your letter of October 17, 1925, re- 
questing decision upon a matter presented as follows: 


Under authority contained in section 3 of the act approved February 24, 
1925, contracts have been entered into with McKim, Mead and White, architects, 
and with Mr. W. J. Douglas, consulting engineer, for professional services in con- 
nection with the design and construction of the Arlington Memorial Bridge. 

Paragraph 6 of the former contract provides as follows: 

“6. In consideration of the complete and faithful performance by the archi- 
tects of the covenants agreed to in this contract, the architects shall be paid by 
the contracting officer the aggregate of the following: 

+ * * * * * . 

“(b) All necessary traveling expenses of the architects and those of their 
employees while engaged in making visits or inspections in connection with the 
work of this contract, plus.” 

The contract with Mr. Douglas provides as follows: 

“4. For the services of the consulting engineer, as specified above, the con- 


tracting officers will make the following described payments to the consulting 
engineer : 
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“(c) The actual amount disbursed by the consulting engineer for traveling 
expenses outside of the metropolitan district of New York, when authorized by 
the contracting officer, provided, however, that no payment will be made for 
expenses incurred by the consulting engineer in traveling between New York and 
Washington. 

“(d) The actual amount disbursed by the consulting engineer for traveling 
expenses outside of the metropolitan district of New York incurred by the 
engineers, computors, or draftsmen, in the employ of the consulting engineer, 
while actually engaged upon this work.” 

The foregoing provisions were included in the contracts, in order to keep 
the payments of these special professional services down to a minimum and 
prevent the contractors in each case from increasing the item of salaries to in- 
clude a high allowance for traveling expenses. Under the contracts as entered 
into the amount of travel performed is within the control of the contracting 
officer and can be kept down to a minimum. 

However, the representatives of the contractors in both cases are men of 
unusually high professional standing, who are accustomed and expect to stop at 
first-class hotels and to use the most convenient transportation. When entering 
into the contracts it was understood by both parties thereto that the quoted sec- 
tions fully covered actual expenses, including hotel rates at first-class hotels 
and occasional taxicab or automobile hire, and that payment for these would not 
be limited by the general provisions of other appropriation laws effecting the 
payment of travel expenses to Government employees and limiting the same to 
a maximum of $5.00 a day. 

It is, therefore, proposed to say, under the terms of the contracts, as quoted, 
full amount of all actual and reascnable travel expenses; and it is understood 
that the terms of the contracts themselves require this and that the act for the 
construction of the memorial bridge authorizes such contracts to be made. 
However, the possibility was foreseen that your office might raise a point in 
this regard and take exception to travel expense vouchers paid in accordance 
with the terms of the contracts. It is, therefore, thought advisable to place the 
ease before you in advance and obtain your concurrence in the views of the 
contracting officer, in order to avoid possible misunderstanding and corre- 
spondence in the future. 

Information is also requested as to whether you will require the traveling 
expenses incurred under these contracts to pe supported by sworn affidavits, as 
is required for the traveling expenses of Government employees, or whether 


accounts certified to by a properly authorized agent of the contractor will be 
acceptable. 


The act of February 24, 1925, 43 Stat. 974, authorizing the con- 
struction of the memorial bridge, provides: 


That the commission created by section 23 of the Act approved March 4, 1913 
(Thirty-seventh Statutes, page 885), is hereby authorized and directed to pro- 
ceed at once with the construction of a memorial bridge across the Potomac 
River from the vicinity of the Lincoln Memorial in the city of Washington to an 
appropriate point in the State of Virginia, including appropriate approaches, 
roads, streets, boulevards, avenues, and walks leading thereto on both sides of 
said river, together with the landscape features appertaining thereto, all in 
accordance with the design, surveys, and estimates of cost transmitted by said 
commission to Congress under date of April 22, 1924: Provided, That said com- 
mission may make such changes in design and location of said bridge with- 
out increasing the total cost of the project as in its discretion may be found to 
be necessary or advisable. 

Src. 2. That the execution of the project herein and hereby authorized shall 
be carried out under the general supervision of the Arlington Memorial Bridge 
Commission in the immediate charge of the executive officer of the said commis- 
sion, and that said construction shall be entered upon as speedily as practicable 
in accordance with the plans submitted by the said commission and shall be 
prosecuted to completion by contracts or otherwise, as may be most economical 
and advantageous to the Government and approved and ordered by the said 
commission in a total sum not to exceed $14,750,000. * * * 

Sec. 3. That the said executive officer of the said Arlington Memorial Bridge 
Commission is hereby authorized, with the approval of the said commission, 
to employ the services of such engineers, architects, sculptors, artists, and other 
personnel as shall be determined to be necessary without reference to civil 
service requirements and at rates of pay authorized by suid commission; 
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Provided, That such officers of the United States Corps of Engineers as may be 
considered necessary by said commission may be detailed by the President on 
this work for such periods as the commission may require. 


An appropriation for commencing the construction of the bridge 
was made in the act of March 4, 1925, 43 Stat. 1316, in the following 
terms: 


For commencing the construction of the Arlington Memorial Bridge across 
the Potomac River at Washington, authorized in an Act entitled “An Act to 
provide for the construction of a memorial bridge across the Potomac River 
from a point near the Lincoln Memorial in the city of Washington to an appro- 
priate point in the State of Virginia, and for other purposes,” approved Feb- 
ruary 24, 1925, to be expended in accordance with the provisions and conditions 
of the said Act, $500.000, to remain available until expended. 


Pursuant to these acts contracts have been entered into for personal 
services to be furnisherd by the firm of McKim, Mead & White, as 
architects, and by W. J. Douglas, as consulting engineer. The con- 
tract for architectural services provides: 


1. That said architects shall furnish such services in connection with the 
artistic and architectural features of the Arlington Memorial Bridge project 
as may be required from time to time by the contracting officer. These serv- 
ices will include all necessary conferences, studies, and modifications required 
of the preliminary plans heretofore made, the preparation of working draw- 
ings, large scale and full-size detail drawings, the preparation of specifications, 
the preparation or checking of shop details, the inspection of architectural 
work and material, recommendations as to materials best fitted for different 
parts of the structure, and, in general, advice on all matters usually left to 
the supervision of architects. 

2. All maps, drawings, descriptions, etc., executed and delivered under the 
terms of this contract shall become the property of the United States. 

3. The architects shall be responsible for and pay all liabilities incurred by 
them for services, labor, and material in the prosecution of the work. 

4. The architects shall hold and save the United States, and all officers and 
agents thereof, harmless from and against all and every demand, or demands, 
of any nature or kind for, or on account of, the use of any patented invention, 
article, or process included in the materials hereby agreed to be furnished 
and work to be done under this contract. 

5. The architects shall utilize in carrying out the terms of this contract 
such of their regularly employed technical personnel as may be necessary, 
and such professional personnel not in their regular employ whose employ- 
ment may be authorized in advance by the contracting officer. To insure 
proper cooperation between the architectural and engineering design forces, 
the architects shall maintain in the city of Washington, in office space to 
be provided by the contracting officer, such representatives as may be con- 
sidered necessary or requested by the contracting officer. 

6. In consideration of the complete and faithful performance by the archi- 
tects of the covenants agreed to in this contract, the said architects shall be 
paid by the contracting officer an amount equal to their costs made up of the 
wages and salaries paid by them to such of their draftsmen, specification 
writers, and others of their regularly employed technical personnel for such 
times as they may be engaged solely upon this work; plus 60 per centum 
(60%) of such wages and salaries for overhead expenses; plus the actual 
sums paid to other professional personnel not in the regular employ of the 
architects whose employment may be authorized by the contracting officer as 
provided in paragraph 5 above; plus necessary traveling expenses of said 
“other professional personnel” and those of their employees while engaged 
in making inspections as provided in paragraph 1 above; plys a professional 
fee for the architects of $15,000 for the first year; $15,000 for the second year; 
$15,000 for the third year; $10.000 for the fourth year, and $5,000 in all for 
the fifth to tenth years, inclusive, provided that if the project is not complete 
at the end of the tenth year from this date that a per diem fee of $100 per 
day shall be paid to the said architects for their professional services when- 
ever required by the contracting officer; provided, also, that if the said project 
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shall be completed in less than ten years that the total professional fee to the 
architects shall be $60,000 for all services rendered as required hereon on the 
complete project. 

7. Payments of the amounts as specified in paragraph 6 above will be made 
each month upon certified statements rendered by the architects, supported 
by receipted subvouchers, unless such subvouchers are specifically excepted by 
the contracting officer. and such audits of the accounts and records of the 
architects as the contracting oflicer may consider necessary, covering the 
amounts expended by or due to the architects for the preceding month for the 
various items, i. e., salaries of regularly employed personnel, overhead expenses, 
amounts paid to other professional personnel, traveling expeuses, and profes- 
sional fee, as stipulated in paragraph 6. 


* * - * * * * 


12. Any qualified architect with whom the architects may establish origi- 
nal partnership relations in good faith during the life of this contract shall 
be entitled, in case of the death or disability of the architects originally 
executing the contract, to continue and complete the execution thereafter as 
a surviving partner of the firm. 


The contract for the services of the consulting engineer provides: 


2. The consulting engineer, in consideration of the payments to be made 
by the contracting officer, more particularly specified in paragraph 4, agrees 
to supply the contracting officer with his best services as follows: 

3. The consulting engineer will serve and report and be responsible to the 
contracting officer for the following engineering services, and as such will— 

(a) Act as consultant to the contracting officer on all matters relating to 
the engineering design, or to the construction, or to both engineering design 
and construction, of the Arlington Memorial Bridge at Washington, D. C., 
which the contracting officer may lay before him; 

(b) Supply the services of such engineers, computers, or draftsmen, as may 
be in his employ, and as may be requested by the contracting officer, to assist 
him on this work; 

(c) Make such visits to Washington. to confer with the contracting officer, 
or to inspect the work, as may be requested by the contracting officer; and 

(d) Make such visits or inspections to other points than Washington, for 
purposes connected with the Arlington Memorial Bridge, as may be requested 
by the contracting officer. 

4. For the services of the consulting engineer, as specified above, the con- 
tracting officer will make the following-described payments to the consulting 
engineer : 

(a) For services rendered inside the metropolitan district of New York, two 
hundred dollars ($200.00) per day, and for the services rendered in Washington, 
D. C., or other points outside of the metropolitan district of New York, two 
hundred fifty dollars ($250.00) per day, provided, however, that no payment 
will be made for such small services as may involve not more than one-half 
hour in any one day, and provided also, that the total amount of the per diem 
payments just described shall not exceed seven thousand five hundred dollars 
($7,500.00) in any one year. 

(b) For such services as may be rendered by the engineers, computers, 
or draftsmen in the employ of the consulting engineer, who may be employed 
upon the work of the Arlington Memorial Bridge, the actual pay roll cost 
to the consulting engineer for these engineers, computers, or draftsmen, plus 
an amount equal to sixty-five per cent (65%) of that cost for overhead. 

(c) The actual amount disbursed by the consulting engineer for traveling 
expenses outside of the metropolitan district of New York, when authorized 
by the contracting officer, provided, however, that no payment will be made 
for expenses incurred by the consulting engineer in traveling between New 
York and Washington 

(d) The actual amount disbursed by the consulting engineer for traveling 
expenses outside of the metropolitan district of New York incurred by the 
engineers, computers, or draftsmen, in the employ of the consulting engineer, 
while actually engaged upon this work. 

5. Payments of the amounts as specified in paragraph 4 above will be 
made each month upon certified statements rendered by the consulting en- 
gineer and supported by receipted subvouchers, unless such subvouchers are 
specifically excepted by the contracting officer, and by such audits of the 
accounts and records of the consulting engineer as the contracting officer 
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may consider necessary, covering the amounts expended by or due to the 
consulting engineer for the preceding month for the various services ¢numer- 
ated in paragraph 4. 

6. All maps, drawings, descriptions, etc., executed and delivered by the 
consulting engineer, under the terms of this contract, shall become the prop- 
erty of the United States. 

The authority in section 3 of the act of February 24, 1925, supra, 
is “to employ the services of such engineers, architects, sculptors, 
artists, and other personnel as shall be determined to be necessary 
without reference to civil service requirements and at rates of pay 
authorized by said commission.” Persons employed under this sec- 
tion of the act, whether by contract or otherwise, are nevertheless 
employees of the United States for the period of such employment. 
Their traveling expenses and subsistence, are, therefore, subject to 
the limitations prescribed by the acts of April 6, 1914, 38 Stat. 318, 
and August 1, 1914, 38 Stat. 680, and reimbursement therefor can 
be made only on properly itemized vouchers executed under oath and 
supported by subvouchers receipts, etc., as in the case of other em- 
ployees of the Government. Furthermore, said provision contem- 
plates a direct employment of the personal services of the characte 
indicated, and not an agreement or contract with an outside xgency to 
furnish such services on a cost-plus basis, as is provided for under 
the two contracts here in question. 

The contracts are also objectionable in the following particulars: 

1. The architectural service contract in paragraph 12 would per- 
mit the transfer or assignment of the contract to any architect who 
may thereafter become a partner and continue as a surviving member 
of the firm. This is in direct contravention of section 3737, Revised 
Statutes. 

2. This contract also provides for a “ professional fee” at a flat 
rate per annum without specifying the number of persons whose 
services are to be furnished. If it contemplates the services of only 
one member of the firm at a time it exceeds the maximum salary 
authorized by the classification act of March 4, 1923, 42 Stat. 1488. 
4 Comp. Gen. 1077; 5 id. 73. 

8. Both contracts purport to authorize the contractors to utilize 
their present office forces and to employ additional personnel in con- 
nection with the subject matter of the contracts, reimbursement to 
be made to the contractors for all wages and salaries paid by them 
to such employees for the time engaged solely on such work, plus 
60 and 65 per cent, respectively, of such expenditures, as overhead. 
no limit being prescribed to the amount for which the United States 
might be obligated under such provisions. No contracting officer 
of the Government is authorized thus to incur obligations involving 
payment of an indefinite and uncertain sum that may exceed th 
appropriation and which is incapable of definite ascertainment from 
the terms of the contract. *15 Comp. Dec. 407; 3 Comp. Gen, 117, 
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140. Also, what overhead expense justifies such a high percentage 
does not appear. In addition the architects are to receive fees 
scaled at $15,000 annually over 10 years, to a total of $60,000. 

4. Notwithstanding the contracts presumably were intended to 
obtain personal services of a high grade involving special technical 
training and professional qualifications, they do not specify the 
persons who are to render the service, nor is there any provision 
in the contracts prescribing a standard or basis by which the suf- 
ficiency as to character or extent of services required may be de- 
termined. 

5. Paragraphs 7 of the architectural contact and 5 of the en- 
gineering contract purport to vest in the contracting officer the 
authority to determine the evidence that shall be required to sup- 
port payments under the contracts and the audit that shall be made 
of the accounts and records of the contractors. In the absence of 
specific statutory authority therefor such provisions in a contract 
are void for the reason that the duties and responsibilities of de- 
termining the sufficiency of evidence in support of payments made 
by disbursing officers and of adjusting and settling claims arising 
under Government contracts involving payments from appropriated 
moneys are vested by law in the General Accounting Office, and 
such matters can not properly be made the subject of contract. The 
jurisdiction and authority of administrative officers in the matter 
of obligating appropriated moneys by contract extended only to 
such provisions as may be necessary to obtain, in the manner pre- 
scribed by law, the materials, services, and supplies for which the 
appropriation sought to be obligated is available, and such officers 
can not by contract acquire jurisdiction or authority to determine 
the legality of payments under said contracts or to adjust and 
settle claims arising thereunder. 

Accordingly, I am constrained to hold that the contracts in 
question are not authorized under existing law. 


(A-12259) 
TRAVELING EXPENSES—ENTERTAINING 


The appropriation contained in the act of June 7, 1924, 43 Stat. 491, of $50,000 
for contingent expenses in connection with an aerial flight around the 
world “for purposes as may be approved or authorized by the Secretary 
of War,” is not available to reimburse an officer of the Army for expen- 
ditures made in the entertainment in foreign countries of officials of 
various governments while making arrangements for the around-the-world 
flight. 


Comptroller General McCarl to Capt. Carl Halla, United States Army, 
December 31, 1925: 
There has been received your letter of December 3, 1925, request- 
ing decision whether payment is authorized on three vouchers which 
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you submit, regularly certified and approved covering expenses 
aggregating $1,265, alleged to have been incurred by Lieutenants 
Halverson and Lawton during the period from April to September, 
1924, “ in entertaining officials of various governments while making 
arrangements for the around-the-world flight,” and also $32 as 
“extraordinary expenses incurred” by Lieutenant Halverson “ in 
getting airplane radiator through customs and transported from 
Constantinople to Paris for which vouchers could not be obtained.” 

It is proposed to pay the claims in question from the appropria- 
tion made in the act of June 7, 1924, 43 Stat. 491, in the following 
terms: 

* * * and not exceeding $50,000 may be used for all contingent expenses 
in connection with an aerial flight around the world, for such purposes as 
may be approved or authorized by the Secretary of War, to be immediately 
available; * * * 

In decision of October 8, 1925, A—10221, on a similar submission 
by you, it was held in effect that the appropriation contained in the 
act of June 7, 1924, 43 Stat. 491, of $50,000, for contingent expenses 
in connection with an aerial flight around the world “ for such pur- 
poses as may be approved or authorized by the Secretary of War” 
is not available to reimburse an officer of the Army for expendi- 
tures made in the entertainment in foreign countries of officials of 
foreign governments, or employees of oil, steamship and aircraft 
companies. 

You request consideration of said decision and as a basis there- 
for you submit copies of certain communications from which it 
appears that the Chief of Air Service, in estimating the cost of 
the proposed flight around the world, included with other items in 
a letter to The Adjutant General of the Army, that of “ entertain- 
ment.” 

An examination of the records discloses that such an item was 
not mentioned at the hearings before the subcommittee of House 
Committee on Appropriations. The project was thoroughly dis- 
cussed in the committe room of the Congress, but not a word is 
reported as having been said about entertainment in foreign coun- 
tries of officials of foreign governments by anyone. 

The Chief of Air Service in a memorandum of November 1, 1923, 
addressed to the Director of the Budget, with reference to the object 
and purpose of the appropriation here involved, said: 


* * * On page 5 of the estimate it is provided that the sum of $50,000 
may be used for “ contingent ” expenses for an aerial flight around the world. 
The phraseology as submitted by this office was approved by the War Depart- 
ment. It is earnestly requested that no change be made therein. This author- 
ization is intended to meet entirely unforseen and unforeseeable expenses, 
the preparation of emergency landing fields, hire of services or material for 
rescue purposes, incidental expenses of the personnel not covered otherwise, 
and for all such as may properly be classed as “ contingent.” 
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There appears nothing in this statement to indicate an intent to 
use any part of the appropriation for entertainment purposes. 

The proposed legislation passed through the office of the Director 
of the Budget and was incorporated in the appropriation act in 
the exact language as submitted by the War Department. Even 
in the department where the question of entertainment was con- 
sidered, no item therefor was included in the estimate of expenses 
of advance officers as are here involved. 

For reasons stated herein and in the decision of October 8, 1925, 
supra, I am constrained to hold that this payment of items in the 
vouchers for entertainment is not authorized. The item of $32 for 
transporting airplane radiator may be paid. 


(A-10719) 


PROPERTY, PRIVATE—DAMAGED WHILE BEING USED ON OFFICIAL 
BUSINESS 























An employee of the Forest Service, whose privately owned automobile was 
damaged while being used by him on official business as the result of a 
collision and who had accepted payment of an amount tendered by the 
person injuring his machine, is not entitled to any reimbursement under 
the provisions of the act of March 4, 1913, 37 Stat. 843. 





Decision by Comptroller General McCarl, January 2, 1926. 

A. Zappone, disbursing clerk, Department of Agriculture, has 
requested review of the action of this office disallowing credit for 
& payment made by him on voucher 57774, amounting to $77.45, 
accounts for October, 1923, to A. C. Pagter, an employee of the Forest 
Service, for damage to his personally owned automobile while being 
operated by him on official business. 

The authority relied upon for the payment is the act of March 
4, 1913, 87 Stat. 843, relative to payment of damages to private 
property under hire to the Government. The facts are stated by 
the disbursing officer as follows: 


Mr. Pagter was in charge of the Colville National’ Forest, which is located 
in the State of Washington. This forest extends to the international boundary 
between the United States and Canada. On July 21, 1921, Mr. Pagter’s work 
carried him across the border line to the Canadian side and while in Canada 
his automobile was struck by another machine, damaging it to a considerable 
extent. From the details of the accident and the offer of the owner of the 
car to make some reimbursement, it is clear that the collision occurred 
through no fault of Mr. Pagter. This is also borne out by the statement of 
Mr. Waha, assistant district forester, who accompanied Mr. Pagter at the 
time of the accident. Mr. Pagter states he had no idea he could receive reim- 
bursement from the Government for any damages. He expected to pay any 
repair bills himself, as he knew nothing of Canadian court procedure, and 
did not want to become involved in an action at law in Canada, nor did he 
eare to hire a lawyer and stand any further expense on his part not knowing 
whether if he did secure a verdict in his favor he could actually recover 
anything from the party. Furthermore, at the time of accepting the $10.00, 
he was not, so far as he knew, compromising a claim in which the Department 
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might have an interest. The $10.00 was accepted because of the inadvisability 
of taking from his official duties the time necessary to protect his own inter. 
ests at the season of the year when the protection of the forest in his charge 
demanded his full attention, the uncertainty of the outcome of the suit, and 
the cost incident thereto. Later when he learned that a claim for property 
damaged while in official use could be presented to the department, for pay- 
ment, he submitted his claim, less the $10.00 he had received. 


Assuming the facts to be as_stated, it is unnecessary to de ermine 
whether they would have entitled the employee to reimbursement 
from the United States under the provisions of the act of March 
4, 1913, cited, if the employee had not effected a settlement with the 
owner of the other automobile. 

The primary liability was upon the other party with whom the 
employee was in collision. The employee apparently enforced that 
liability and accepted from him $10 offered in settlement of the 
damage. The acceptance divested the employee of all further rights 
and remedies against the wrongdoer. The employee can assert 
no claim for reimbursement by the United States of further amount 
in addition to what the other party reimbursed, even if the act 
of 1913 is applicable when such damage results from an ordinary 
traffic accident such as a collision with an automobile not owned, 
operated, or controlled by the Government. As to this, however, 
compare with decisions of November 5, 1925, 5 Comp. Gen. 326, and 
December 11, 1925, A-12064. 


It may be added that the reasons given by the employee for accept- 
ing the money tendered in settlement of the damage are not suffi- 
cient in law to excuse him from the legal consequences of his accept- 
ance. As a consequence of his act the Government stands relieved 
from any obligations it may have had in the matter under the 
reimbursement act. 

On review, therefore, the settlement must be and is sustained. 


(A-11926) 


INTERNAL REVENUE, PROHIBITION ENFORCEMENT—EXPENSES 
INCIDENT TO SEIZURE AND FORFEITURE OF AUTOMOBILES 


Actual costs, such as expenses incurred by a United States marshal and fees 
earned by a marshal or a clerk of a United States court, incident to the 
seizure and forfeiture of an automobile turned over to the Treasury 
Department, under authority of section 3 of the act of March 3, 1925, 
48 Stat. 1116, are chargeable to the appropriation for the enforcement 
of the national prohibition act. 


Comptroller General McCarl to the Attorney General, January 4, 1926: 
There has been received your letter of November 6, 1925, file 
J BH-23-87-24, referring to section 3 of the act of March 3, 1925, 
43 Stat. 1116, relative to the use of certain Treasury Department 
appropriations to pay the actual costs incident to seizure and for- 
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feiture of automobiles turned over to the Treasury Department 
under authority of said act, and requesting decision of questions 
presented as follows: 

(1) Whether the expenses incurred by the marshal or his deputy in serving 
process in such cases suould be paid or reimbursed by the prohibition author- 


ities from an available appropriation under their control under the terms of 
the act above mentioned ; 

(2) Whether the fees earned by the marshal under section 829, R. S., in 
serving any necessary process in such cases should be charged to and col- 
lected from the prohibition authorities ; 

(3) Whether the fees earned by the clerk of the United States District 
Court under the provisions of the act approved February 11, 1925, 43 Stat. 


L. 857, in such cases, should be charged to and collected from the prohibition 
authorities. 


While questions as to the availability of Treasury Department 
appropriations ordinarily are for deciding by this office only on 
submission by the Secretary of the Treasury, since the questions 
here submitted involve collections and indirectly appropriations of 
your department, the matter properly may be considered on your 
submission. 

Section 26 of the national prohibition act of October 28, 1919, 
41 Stat. 315, provided for the seizure of vehicles in which intoxicat- 
ing liquors were being transported and under certain circumstances 
for the sale of the vehicle so seized. It further provided that after 
deduction of certain expenses and costs and under certain cireum- 
stances the payment of liens, the remainder of the proceeds should 
be covered into the Treasury of the United States as miscellaneous 
receipts. 

Section 2 of the act of March 3, 1925, 43 Stat. 1116, provides: 


That upon application therefor by the Secretary of the Treasury, any vessel 
or vehicle forfeited to the United States by a decree of any court for violation 
of the customs laws or the National Prohibition Act may be ordered by the 
Court to be delivered to the Treasury Department for use in the enforcement 
of the customs laws or the National Prohibition Act, in lieu of the sale thereof 
under existing law. 


Section 3 of said act provided that the appropriations available for 
defraying the expenses of collecting the revenue from customs or 
for enforcement of the national prohibition act should thereafter 
“be available for the payment of the actual costs incident to the 
seizure and forfeiture ” of the vessels or vehicles so delivered to the 
Treasury Department. 

The answers to the questions submitted by you must therefore 
depend upon whether or not the expenses and fees enumerated may 
be regarded as actual costs incident to the seizure and forfeiture 
within the meaning of the provision. 

Both marshals and clerks of the United States courts receive as 
compensation salaries, the amount of which is fixed in each case by 
the Attorney General and is not dependent upon the fees earned or 
collected by them. In addition to the salaries so fixed, marshals and 
their deputies are entitled to a per diem in lieu of lodging and sub- 
11273°—26——31 
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sistence when away from their official station and also to reimburse- 
ment of actual and necessary traveling expenses when traveling on 
Government business. Any such per diem and out-of-pocket ex- 
penses incurred by the marshals or their deputies in connection with 
the seizure and forfeiture of automobiles delivered to the Treasury 
Department under authority of the act of March 3, 1925, supra, 
clearly are within the term “ actual costs incident to the seizure and 
forfeiture,” and your first question is answered accordingly. 

The second and third questions are not so free from doubt. It is 
stipulated by statute that certain fees for the services of the marshals 
and clerks of the United States courts are chargeable against the 
parties to suits before such courts, the statutes further fixing the 
amounts of fees to be collected for each specific service rendered. 
See section 829, Revised Statutes, and act of February 11, 1925, 43 
Stat. 857. The proceedings for the forfeiture of automobiles, such 
as referred to in section 2 of the act of March 3, 1925, supra, require 
services to be rendered for which fees are prescribed by law, and if 
the vehicle so forfeited is sold the costs taxed, including such fees, are 
payable from the proceeds of sale; and there appears no valid reason 
for holding that such fees may not also be regarded as actual costs 
when the car is delivered to the Treasury Department instead of 
being sold. While it is true such fees are not for taxing against 
or payment by the United States, the matter here presented does not 
involve such a taxing or payment. It involves merely an accounting 
as between the two departments, a service being rendered by one 
department and a benefit being received by the other. Accordingly 
the department rendering the service should have credit for receiving 
the prescribed fees therefor and for covering the amount thereof 
into the Treasury as miscellaneous receipts, and the appropriation 
of the department receiving the benefit of the service ‘Should be 
charged with the cost thereof. 

I have to advise, therefore, in answer to questions 2 and 3, that 
the prescribed fees for services actually rendered by marshals and 
clerks incident to the seizures and forfeitures in question, as well as 
the actual expenses incurred in connection therewith, are to be 
regarded as within the term “actual costs” as used in the act of 
March 3, 1925, supra. 


(A-12974) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION— 
BENEFICIARIES 


The designation of the parents of a veteran of the World War, who are living 
together as husband and wife, may be considered as the designation of a 
beneficiary under an adjusted compensation certificate within the meaning 
of the World War adjusted compensation act of May 19, 1924, 43 Stat. 125. 
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Decision by Comptroller General McCarl, January 6, 1926: 

There is before this office for consideration the claim of Mr. and 
Mrs. James H. Francis as parents and designated beneficiaries in 
the application of William J. Francis for an adjusted service cer- 
tificeate which was issued to him as of January 1, 1925, in the 
amount of $1,557. The veteran died January 9, 1925. The World 
War adjusted compensation act of May 19, 1924, 43 Stat. 125, pro- 
vides as follows: 

* * * The veteran shall name the beneficiary of the certificate and 


may from time to time. with the approval of the Director, change such 
beneficiary * * * 


The situation in the present case is that the veteran made applica- 
tion in October, 1924, for an adjusted compensation certificate, 
naming his mother and father as designated beneficiaries. Adjusted 
compensation certificate appears to have been issued in December, 
1924, as of January 1, 1925. The veteran died January 9, 1925. 
March 23, 1925, the parents executed, before a postmaster in 
Missouri, the “ Form of demand for payment” appearing on the 
reverse of the certificate. Said certificate with demand for payment 
indorsed thereon was received in the Veterans’ Bureau March 25, 
1925. On April 13, 1925. a form letter was addressed by the 
Veterans’ Bureau to the veteran (who had been dead more than 
three months), advising that it had been held that a veteran may 
name only one beneficiary and suggesting if he should desire to 
have the amount of his certificate distributed equally among two 
or more relatives, that he name his estate as beneficiary. The 
veteran was dead at the time of this notice and there was before 
the bureau the application of the parents for payment. The parents 
were apparently designated jointly. There was probably no thought 
with the veteran of providing separately for the two but his 
thought was to consider the two having the relationship of his 
parents as a single beneficiary. The father and mother living fo- 
gether as husband and wife may be considered in this case as one 
person within the purview of the law, and therefore, as one bene- 
ficiary. It is believed that a sufficient compliance with the terms 
of the World War adjusted compensation act in this case has been 
made, 

In view of all the circumstances disclosed, payment should be 
made in this case to the parents of William J. Francis jointly. 


(A-12336) 


TORTS, LIABILITY OF UNITED STATES FOR ACTS OF ITS AGENTS— 
PURCHASE OF OATS 


A claim in the nature of damages arising through the alleged mistake or negli- 
gence of an officer of the Government imposes no liability on the United 


States therefor, in the absence of an express agreement to that effect or 
unless authorized by specific law. 
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Where oats purchased under an emergency order for the use of a National 
Guard troop were rejected but afterwards accepted by an Army officer, 
the appropriation “Arming, equipping, and training the National Guard, 
1926,” is not available to pay the cost of extra expense to the vendor for 
drayage occasioned by the second delivery. 


Comptroller General McCarl to Lieut. Col. C. R. Williams, disbursing officer, 
Wisconsin National Guard, January 6, 1926: 


There has been received, through Chief of Finance, your request 
for decision whether payment is authorized on the voucher sub- 
mitted, stated in favor of The Dunnebacke Co. for $10.50. 

It appears that the commanding officer of the One hundred and 
fifth Cavalry, Wisconsin National Guard, purchased a quantity of 
oats for the use of Troop E, located at Kenosha, Wis., which upon 
delivery and after test were rejected and, upon request, removed by 
the vendor. 

After a sample of the oats had been forwarded to Chicago for a 
further test by the Agriculture Department and report thereon was 
made, the oats were redelivered to the troop and accepted, and the 
claim now presented is to cover drayage charges in effecting the 
second delivery. The commanding officer, in part, states: 


* * * Part of these oats had already been hauled to stables * * * 


when order to stop hauling was given. Ten-pound sample of oats in question 
was forwarded to Lt. Glen D. Gorton, Asst., Chicago quartermaster interme- 
diate depot, who turned same over to Department of Agriculture, Chicago. 
Advice from Chicago, * * * stated that these oats tested 34.5 lbs. per 
bushel. These oats were tested at Kenosha and tested 29% Ibs. per bushel. 
However, same have been accepted * * *. 


It is indicated on the voucher presented that the purchase of the 
oats was accomplished under an oral order “ Without advertising, 
under an exigency of the service which existed prior to the order 
and which would not admit of the delay incident to advertising.” 
The claim presented is itemized as follows: 


2 teams, 3 hours each, @ 1.25 per hr 
2 helpers, 3 hours each, @ .50 per hr 


Hauling 2 loads oats to Troop FE and back again. 


The statement of the commanding officer shows that the oats were 
rejected in the first instance because the test made at the Army 
post indicated the oats were below the required standard and the 
claimant was ordered to stop hauling, etc. On report of a later test 
made at Chicago, the oats were redelivered and accepted. From the 
e~idence presented the wrongful rejection of the oats is not clearly 
established; the report of the commanding officer would indicate to 
the contrary. Asuming, however, for the purpose of considering 
the validity of the claim for extra expense, that the action rejecting 
the oats was the result either of mistake or negligence of the Army 
officer, it is clear that the appropriation “Arming, equipping, and 
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training the National Guard, 1926,” is not available to pay a claim 
of this character. 

No obligation arises against the United States in this or similar 
cases where the claim, as appears here, is in the nature of damages 
occasioned either by the mistake or negligence of an officer or agent 
of the Government unless provided for by specific legislation or under 
an express agreement authorized by law. See 1 Comp. Gen. 178; 
decision of December 13, 1921, Appeal No. 37723. 


Accordingly, you are advised that payment on the voucher is not 
authorized. 


(A-12097) 


ADVERTISING, ACCEPTANCE OF OTHER THAN LOWEST BID— 
SAMPLES 


Objection is not found necessary to the purchase of two of certain sample 
airplanes submitted with bids, found to meet the preliminary tests, where 
it appears that the primary object and purpose of the Post Office Depart- 
ment is by further tests under actual use conditions, to practically ascer- 
tain the requirements of the United States in the matter of planes best 
adapted for use in the Air Mail Service. Purchase of any other than such 
sample planes, however, is to be from the lowest bidder as required 
by law. 


- 


Comptroller General McCarl to the Postmaster General, January 7, 1926: 
I have your letter of November 24, 1925, as follows: 


On April 16, 1925, the purchasing agent for the Post Office Department, at 
the request of the Second Assistant Postmaster General and with my approval, 
sent out an advertisement inviting sealed proposals subject to the usual condi- 
tions for furnishing and delivering airplanes for the Post Office Department. 

The advertisement provided for the receiving of proposals until ten o’clock 
the morning of July 15, 1925. Shortly after the advertisement was issued it 
was observed that the original advertisement did not call for a price on the 
sample airplanes to be submitted. On May 5 the purchasing agent forwarded 
& memorandum to prospective bidders calling for a price on the sample planes 
as well as on planes in lots of three, ten, twenty-five, and fifty, as called for 
on page three of the proposal blank. A copy of the advertisement, together 
with supplemental memorandum referred to, is herewith attached. 

Sample airplanes were submitted by six companies. One plane was with- 
drawn before preliminary tests were made; two planes were withdrawn 
during the tests on account of failing to meet the requirements; a fourth plane 
completed the tests but did not fully meet the specifications and was thus 
eliminated. Two of the planes met the preliminary tests as required by the 
specifications and prices on these planes were quoted as follows: 

(1) Sample plane 3, 000 
ee re GE Te a aa . pe ete oe ; , 500 
In lots of ten , 000 
In lots of twenty-five , 000 
In lots of fifty. -- aia 2, 500 

(2) Sample plane eH 35, 000 
In lots of three 500 
In lots of ten_- , 720 
In lots of twenty-five_-_- 
In lots of fifty 


As both of the sample planes submitted by these bidders apparently meet the 
requirements of the Post Office Department, as demonstrated in preliminary 
tests provided for in the specifications, it is my desire to purchase both of 
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these planes with the express purpose in mind of thoroughly testing them out 
before placing a quantity order for either one. I would like your opinion, in 
advance of an expenditure to be made, on the following question : 

Can the Post Office Department purchase the sample planes from two bidders 
for the purpose of a thorough test before a quantity order is placed? 


While the matter is not free from serious doubt, it appears from 
the facts submitted that the primary object and purpose of the 
proposed purchase of the sample planes is to enable your department 
to practically ascertain the requirements of the United States in 
the matter of planes for the use of the Post Office Department, 
which appear not now definitely known, by making further tests 
under actual use conditions of the two planes that now appear, from 
such tests as it has been practicable to apply, possible of use in such 
connection; there also now appearing no practical way of obtaining 
the required information as to the needs of your department in the 
matter and the possible uses of planes of the type here involved in 
connection therewith, except by actual use over a reasonable period 
of time, and that such use would be in the interest of the United 
States, the understood purpose being to put these planes, if pur- 
chased, into the work authorized by the appropriation involved, 
competition having been had as disclosed, I feel justified in this 
instance in withholding objection to the purchase of the two sample 
planes at the prices proposed. “This is not, however, to be construed 
as authority for purchases under the submitted bids at other than 
the lowest price, as required by law. 


( A-10674) 


LEASES—REPAIRS AND ALTERATIONS 





Where, under a lease agreement for the rental of private property by the Gov- 

ernment providing that the lessor shall remedy all defects and make all 
repairs to the building due to faulty construction or ordinary wear and 
tear, thc Government for its own convenience reallocates the office space 
among the various oflices occupying the building, such reallocation requir- 
ing the moving and installation of partitions, the expense of the resultant 
painting and varnishing required to restore and place the rooms in a suit- 
able condi.ion is a proper expense of the Government. 





Decision by Comptroller General McCarl, January 9, 1926: 

Charles E. Molster, disbursing clerk, Department of Commerce, 
has requested review of settlement No. C-21141-C, dated February 
4, 1925, covering his accounts for the period from April i to June 
30, 1924, by which was disallowed credit for payments totaling 
$736 made to G. A. Haslup for services rendered in painting and 
varnishing certain rooms in the building occupied by the Depart- 
ment of Commerce. 

The United States by lease dated May 31, 1919, acquired posses- 
sion of the building known as the Commerce Building for a term 
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of five years commencing on the first day of July, 1919, at a stipu- 


lated rental per annum. The lessor covenanted with regard to 
repairs to said building as follows: 

And it is further stipulated and agreed by and between the parties afore- 
said, That the party of the first part shall remedy all defects and make all 
repairs to the said building, appurtenances, equipment, and apparatus thereto 
appertaining, where the same shall become necessary, due to faulty construc- 
tion, or to ordinary wear and tear, or without fault or negligence of the depart- 
ment, its agents, or employees (except such minor repairs to window and door 
glass, electric lighting, heating, and plumbing equipment, which shall be made 
by the party of the second part at its own expense, the decision of the chief 
clerk and superintendent of the Department of Commerce to be final as to 
what constitutes such minor repairs): Provided, however, That as a part of 
the consideration hereof, the right is reserved to the party of the second part, 
to remove, relocate, or reconstruct partitions or construct new partitions, 
install additional lighting apparatus, make changes in present lighting appa- 


ratus, or to paint the interior, as may be agreed upon by the parties, at its 
own expense. 


It appears that in the spring of 1923 certain reallocations of 
office space were made among the various bureaus of the Depart- 
ment of Commerce which necessitated the moving of furniture and 
file cases from room to room and the erection and removal of 
numerous partitions. As a result of such reallocations, painting 
was found essential in order to put the office quarters in a suitable 
condition. Bids were requested for the necessary work under dates 
of May 21 and June 4, 1923, and contract was awarded to G. A. 
Haslup, the lowest bidder, for work aggregating $736. 

From the explanation now presented, it appears that the painting 
and varnishing were done for the purpose of restoring the walls 
and woodwork to their original condition after the removal and 
installation of partitions by the lessee, for its own convenience and 
in accordance with the terms of the lease, and that the work was 
not made necessary primarily by the ordinary wear and tear to the 
building which would require the lessor to make the repairs at its 
own expense un:ler the terms of the lease. 

Upon review there is certified the amount of $736 for allowance 
in the accounts of the disbursing clerk. 


(A-12195) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—APPLICATION 


Where an application for an adjusted service certificate, under the provisions 
of the World War adjusted compensation act of May 19, 1924, 43 Stat. 
125, after having been filed in the office of the Secretary of War, was 
returned to the veteran for correction of a defect, the nature of which 
is not now known, and lost, and the veteran died presumably without 
making the correction, there can be no presumption that the defect went 
merely to some nonessential and that the application without the correc- 
tion was a valid one under the low. The issuance of an adjusted service 
certificate and payments thereunder are not authorized. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 9, 1926: 


Consideration has been given your submission dated December 3, 
1925, requesting decision whether an adjusted service certificate may 
lawfully issue and payments be made thereunder, based upon an 
alleged application of Samuel Horn, a veteran now deceased, in 
view of the facts appearing. 

The facts submitted disclose that when the alleged application 
was received in the War Department on July 13, 1924, it was in due 
routine given a number, and the facts of its receipt, date, etc., were 
entered on a card; that upon examination of the substance of the 
alleged application it was determined necessary that it be returnea 
io the veteran for correction, which was done; that the veteran died 
July 15, 1924, presumably without making or an opportunity to 
make the required correction, the element of time and the routine 
in such matters considered—at least it is not established that the 
required correction was ever made; that the alleged application was 
later sent back to the War Department by one Warren Burkey, an 
attorney, with information concerning the veteran’s death; that the 
application has become lost and for that reason is not available for 
transmitting to the Director of the Veterans’ Bureau as require: 
by section 303 of the World War adjusted compensation act. Said 
section is as follows: 

(a) As soon as practicable after the receipt of a valid application the 
Secretary of War or the Secretary of the Navy, as the case may be, shall 
transmit to the Director of the United States Veterans’ Bureau (hereinafter 
in this Act referred to as the “ Director”) the application and a certificate 
setting forth— 

(1) That the applicant is a veteran; 

(2) His name and address; 

(3) The date and place of his birth; and 

(4) The amount of his adjusted service credit together with the facts of 
record in his department upon which such above conclusions are based. 

(b) Upon receipt of such certificate the Director shall proceed to extend to 
the veteran the benefits provided for in Title ITV or V. 

The certification card sent from the War Department to the 
Director of the Veterans’ Bureau is to the effect that the records of 
said department disclose there is adjusted service credit due in 
the sum of $625; and in view of the fact that conflicts as to the 
rights of parties under the provisions of the World War adjusted 
compensation act are not only possible but likely in cases of this 
character, the provisions of the law are for close observance to the 
end that all interests, including those of the United States, may be 
properly safeguarded. 

It is to be noted that by the expressed provision of the statute 
above quoted there must be a valid application filed with the Sec- 
retary of War or the Secretary of the Navy, as the case may be, 
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which valid application must be transmitted to the Director of the 
Veterans’ Bureau with the facts of record in the department essen- 
tial to enable the director to extend to the applicant, if entitled, 
the benefits of the enactment. That a veteran has during his life- 
time filed a valid application, is a specific requirement of the law 
that must be satisfied before the Director of the Veterans’ Bureau 
is authorized, in a case of this character, to extend the benefits of 
the enactment, and in such connection, the administrative responsi- 
bility being his, the facts are for ascertainment and primary deter- 
mination by him. But a valid application, so filed, being essential 
also to support any payment made in connection therewith from 
funds appropriated to carry out the provisions of the enactment, 
the question for determination here is whether the alleged applica- 
tion has been sufficiently established to be a valid application of the 
veteran, so filed, as to furnish necessary support for payments from 
such appropriated funds if made. 

It is not disclosed, and apparently is not known, for what cor- 
rection the alleged application was returned to the veteran. It 
has become lost and is not now available for examination. It is 
of record, however, that the application was returned to the veteran 
by the War Department “ for correction.” It muist be assumed this 
return was for no trivial matter, but was necessary. There having 
been determined such necessity for return and correction the defect 
or omission probably went to some essential matter involving the 
validity of the document as an application. For one thing, nothing 
appears that may be accepted as establishing that the alleged 
application was even executed by the veteran. 

Clearly, in such a state of facts there can be no presumption 
that the defect necessitating the return went merely to some non- 
essential and that the “application” was, without the required 
correction, a valid one under the law. 

Upon the facts presented, issuance of an adjusted service certifi- 
cate and payment thereunder are not authorized. 


(A-10822) 


TRAVELING EXPENSES—DISTRIBUTION OF EMPLOYEES OF A 
DISCONTINUED OFFICE 


The acts of March 8, 1875, 18 Stat. 452, and April 6, 1914, 38 Stat. 318 
authorize payment of transportation and actual expenses of travel not 
exceeding $5 per day for travel away from the designated post of duty, 
and there is no authority upon discontinuance of an office in Washington to 
in substance assign the employees thereof to field positions and pay the 
expense of transportation and subsistence while traveling thereto. 
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Decision by Comptroller General McCarl, January 11, 1926: 

There are before this office a large number of vouchers upon which 
credit is claimed in the accounts of J. L. Summers, disbursing clerk, 
Treasury Department, for payments made to certain employees of 
the Bureau of Internal Revenue for expenses as in a travel status 
upon the employees being sent to positions in the field because of the 
discontinuance of the office at Washington in which employed in the 
Bureau of Internal Revenue, Treasury Department. 

The method generally followed in detaching the employees from 
the department at Washington was to issue a travel order in form 
generally as follows: 

You are hereby directed to proceed to Detroit, Michigan, and other points on 
April 16, 1925, for the purpose of transacting internal revenue business. 

You will be allowed actual necessary traveling expenses, subject to the 
limitations prescribed by law and departmental regulations, when absent on 


official business from your designated post of duty, payable from the appro- 
priation “ Collecting the internal revenue.” 


On the day of reaching the designated place or soon afterwards. 
oath of office was taken as an internal-revenue agent and such place 
thereupon apparently became the headquarters of the employee. 
The travel expenses paid generally covered the period from date of 
departure from Washington to date of arrival at the designated 
place. 

It will be observed that the travel order merely directed the going 
to a place without stating from what place, and without any direc- 
tion where to proceed or to what place to return upon completion of 
the business directed to be transacted, if it was the purpose of the 
order to in fact transact business. The travel order unquestionably 
did not disclose its true purpose. 

The question involved may be succinctly stated as whether trans- 
portation and travel expenses are payable upon the transfer of an 
employee from a position in the department at Washington to a 
position in field service. The facts involved do not show any ques- 
tion of travel status based on a department employee having been 
sent to a field office to perform some duties, resulting in a more or 
less prolonged stay which affects travel status and as to which this 
office has in recent decisions pointed out the objections to the de- 
partmental procedure in assuming the travel status continued in- 
definitely. 

The act of March 3, 1875, 18 Stat. 452, provided: 
hereafter only actual travelling-expenses shall be allowed to any person 
holding employment or appointment under the United States, except marshals, 
district attorneys, and clerks of the courts of the United States and their 
deputies; and all allowances for mileages and transportation in excess of the 
amount actually paid, except as above excepted, are hereby declared illegal: 


and no credit shall be allowed to any of the disbursing-officers of the United 
States for payment or allowances in violation of this provision. 





DECISIONS OF THE COMPTROLLER GENERAL 469 


The act of April 6, 1914, 38 Stat. 318, provided: 


On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United Stutes shall 
be allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty, nor any sum for such expenses actually 
incurred in excess of $5 per day; nor shall any allowance or reimbursement 
for subsistence be paid to any officer or employee in any branch of the public 
service of the United States in the District of Columbia unless absent from 
his designated post of duty outside of the District of Columbia, and then 
only for the period of time actually engaged in the discharge of official duties. 


The Act of August 1, 1914, 38 Stat. 680, authorized prescribing a 
per diem not exceeding $4, in lieu of subsistence, put this has no 
particular application in the present matter. 

The act of 1875, cited, does not define travel status. Its provi- 
sions are mainly a prohibition upon allowing any expenses other 
than those actually incurred traveling. The act of April 6, 1914, 
cited, supplements the act of 1875, by a limitation to not exceed- 
ing $5 upon the actual travel expenses that may be allowed; but its 
provisions also define what is travel status in that the expenses are 
for subsistence “ while traveling on duty outside of the District 
of Columbia and away from his designated post of duty.” Th: 
enactment in its concluding provisions also defines the travel status 
of those in the District of Columbia absent from designated post of 
duty outside of the District of Columbia. 

These provisions clearly contemplate that for travel to be at the 
expense of the United States it must be away from the designated 
post of duty and generally outside of the District of Columbia, but 
recognizes that those having a designated post of duty outside of 
the District of Columbia may within limitations travel to and be 
temporarily in the District of Columbia. These provisions are in 
large measure declaratory of rulings of the accounting officers. 

They do noi permit nor has it ever been clearly allowable to in 
substance discharge an employee at one place and at the same time 
appoint or employ him at another place, the travel between the two 
places—transportation and subsistence—to be at the expense of the 
United States. There is in such an instance.no travel “away from 
his designated post of duty” as expressed by the act of 1914; nor 
is the condition altered by holding the employee in the position 
at the one place until arrival at the other place discharge from the 
one position being then expressly made or resulting from taxing the 
position at the other place, which appears to be the instant matter. 

It is probable there have been single instances in the past of an 
employee being transferred from a position at one place to a po- 
sition at another place, and transportation and subsistence expenses 
were furnished by the United States, but without now determining 
anything in that connection the facts must clearly have shown a 
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need of the United States being accomplished rather than of the 
employee and such circumstance can give no support to transfers 
on a wholesale scale due to the discontinuance of an office as in the 
case now before me. It may be well to bring to mind that at the 
close of the recent war emergency, the transportation of surplus 
employees to their homes upon discontinuance of offices, etc., was 
expressly provided for by the Congress. Acts January 7. 1919; 
March 1, 1919; 40 Stat. 1052, 1266. 

There is some suggestion in the present matter that the employees 
of the discontinued office were better qualified to perform the duties 
in the positions at the places where sent than obtaining employees 
locally. This may be a palliation of the administrative action, 
but is not its legalization. The travel orders were so lacking in 
definiteness as to reasonably have required the disbursing officer 
to question their meaning before payment of the expense vouchers 
presented to him. 

What has been said is sufficient for the proper administrative and 
disbursing action hereinafter in all branches of the Government. 
The payments here involved will not be further questioned if other- 
wise correct. 


(A-12608) 


PURCHASES, EXCHANGE OF OLD EQUIPMENT FOR NEW— 
PROPOSAL CONDITIONS 


Transactions with bidders after proposal which may affect conditions must 
be carefully guarded so as not to involve any question with other bidders. 

An exchange for a sample airplane of motors transferred from the War De- 
partment of the Post Office Department, under authority of the act of April 
24, 1920, 41 Stat. 583, and now surplus to the needs of the Post Office De- 
partment will not be objected to if made with the lowest competitive 
bidder for the sample plane. 

Comptroller General McCarl to the Postmaster General, January 11, 1926: 

I have received your letter of January 9, 1926, relative in substance 
whether 10 certain Liberty motors now on hand with you may be 
exchanged at a valuation of $2,300 each for a sample plane at a price 
of $23,000 ascertained through competitive bidding; the manu- 
facturer of the airplane being willing to make such exchange. The 
motors are reported to have been acquired from the War Depart- 
ment under authority of the act of April 24, 1920, 41 Stat. 583, which 
provides : 


Sec. 3. That the Secretary of War is authorized hereafter, in his discre- 
tion, tu deliver and turn over to the Postmaster General, without charge there- 
for, from time to time, such motor vehicles, aeroplanes, and parts thereof, and 
machinery and tools to repair and maintain the same, as may be suitable ior 
use in the Postal Service; and the Postmaster General is authorized to use the 
same in the transportation of the mails and to pay the necessary expenses 
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thereof,. including the replacement, maintenance, exchange, and -repair of 
such equipment, out of the appropriation available for the service in which 
such vehicles or aeroplanes are used. 


You also report the fact that there are a large number of 
Liberty motors on hand with the War Department, and they are 
desirous that you take an additional 100, but you have already on 
hand about 250 from which you propose to take the 10 for the pur- 
pos.s of this exchange and have now no need of any additional 
motors from the War Department stock; also that the War Depart- 
ment values its motors to you at approximately $1,800 and the pres- 
ent exchange of 10 motors for the airplane is proposed to be made at 
a valuation of $2,300 each. 

The single question of exchange may be determined by stating if 
your department’s uses for 10 Liberty motors make them surplus, 
the exchange need not be questioned. 

In view of the circumstances appearing I am raising no question 
of the basis on which proposals were obtained for the airplanes. 
A proposition to exchange motors for an airplane introduces a con- 
dition upon which all bidders should ordinarily have opportunity 
to express themselves and transactions with bidders after proposal 
which may affect conditions must be carefully guarded so as not to 
involve any question with other bidders. In the present matter the 
bidder whose sample airplane is to be purchased was the lowest bid- 
der and the exchange proposition now being entered into appears to 
disclose no controlling condition that might otherwise be considered 
doubtful in this aspect. 

Your question is answered accordingly. 


(A-11732) 
COMMISSIONERS, UNITED STATES—FEES—DISTRICT OF COLUMBIA 


Offenses against the Code of Laws for the District of Columbia required to 
be prosecuted in the name of the United States are offenses against the 
United States and, so far as extradition to the District of Columbia under 
section 1014, Revised Statutes, is concerned, so also are offenses required 
to be prosecuted in the name of the District of Columbia, and the United 
States commissioner for the District of Columbia is entitled to the lawful 
fees when officiating in such cases. 

Decision by Comptroller General McCarl, January 12, 1926: 

Needham C. Turnage, United States commissioner for the Dis- 
trict of Columbia, requested, October 14, 1925, review of settle- 
ment No. 090550—J of August 13, 1925, disallowing certain itenis 
charged in his account for fees earned during the June quarter, 1925. 

The items in question represent fees charged in cases Nos. 5-44, 
617, 708, 735, 750, and 777, in which the offenses charged are shown 
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to be violations of certain sections of the Code of Laws for the Dis- 
trict of Columbia, the commissioner having failed to cite his author- 
ity for assuming jurisdiction of cases involving violations of the 
Code provisions. 

In his request for review the commissioner claims jurisdiction 
under section 1014, Revised Statutes, on the ground that all viola- 
tions of sections of the District Code are offenses against the United 
States. ; 

Section 65 of the District Code authorizes the Supreme Court of 
the District of Columbia to appoint United States commissioners, but 
nowhere in the code are the duties of United States commissioners 
appointed in the District of Columbia defined. It must be pre- 
sumed, therefore, that they have the same jurisdiction and authority 
as United States commissioners generally. 

Section 1014, Revised Statutes, provides: 

For any crime or offense against the United States, the offender may, * * * 
by any commissioner of a circuit court to take bail, * * * be arrested 
and imprisoned, or bailed, as the case may be, for trial before such court 
of the United States as by law has cognizance of the offense. * * * And 
where any offender or witness is committed in any district other than that 
where the offense is to be tried, it shall be the duty of the judge of the district 
where such offender or witness is imprisoned, seasonably to issue, and of the 


marshal to execute, a warrant for his removal to the district where the trial 
is to be had. 


The office of commissioner of a circuit court was abolished, the 
office of United States commissioner created in place thereof, and 
the powers and duties theretofore vested in circuit court commis- 
sioners were vested in United States commissioners by the act of 
May 28, 1896, as amended by the act of March 2, 1901, 31 Stat., 956. 

Sec. 932 of the District Code provides: 


Prosecutions for violations of all police or municipal ordinances or regula- 
tions and for violations of all penal statutes in the nature of police or munici- 
pal regulations, where the maximum punishment is a fine only, or imprison- 
ment not exceeding one year, shall be conducted in the name of the District 
of Columbia and by the city solicitor (sic) or his assistants. All other crimi- 
nal prosecutions shall be conducted in the name of the United States and by 
the attorney of the United States for the District of Columbia or his as- 
sistants. 


There would appear to be no room for doubt that offenses which 
are required by section 932 of the District Code to be prosecuted in 
the name of the United States are offenses against the United States. 
The offenses charged in cases 617, 708, 735, 750, 777 are violations of 
sections 851—B, 826, and 811 of the District Code, in all of which 
cases the punishment may be imprisonment exceeding one year and 
are, therefore, required to be prosecuted in the name of the United 
States and are offenses against the United States within the pur- 
view of section 1014, Revised Statutes, supra, which may be re- 
garded as defining the jurisdiction of United States commissioners. 
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The crime charged in case No. 544 is a violation of section 833—A 
of the code in which the punishment may not exceed a fine of $100, 
or imprisonment for not exceeding 90 days. Under section 932 of 
the code, supra, this offense would appear to be required to be prose- 
cuted in the name of the District of Columbia, which raises some 
doubt whether such an offense may be considered an offense against 
the United States. The commissioner states that the offender in 
this case had fled the District and that it was necessary for him to 
issue a warrant to effect extradition, the police court of the District 
of Columbia not being a court of record. It is now well established 
by court decisions that, at least so far as extradition to the District 
of Columbia under section 1014, Revised Statutes, is concerned, any 
violation of a section of the District Code is an offense against the 
United States. Benson v. Henkel, 198 U. S. 1; United Ntates v. 
Campbell, 179 Fed. Rep. 762; United States v. McCarthy, 250 Fed. 
Rep. 800, affirmed 256 Fed. Rep. 651. 

It now appearing that the commissioner was acting within his 
lawful jurisdiction in issuing process in the cases in question, he is 
entitled to the prescribed fees therefor. 

Upon review a difference of $15.65 is certified due the com- 
missioner. 


(A-12246) 


GRATUITIES, SIX MONTHS’ DEATH—TEMPORARY OFFICERS OF 
THE COAST GUARD 


The act of June 4, 1920, 41 Stat. 824, authorizing payment of the six months’ 
death gratuity under certain conditions to officers and enlisted men of the 
Coast Guard is not applicable to a temporary warrant officer of the Coast 
Guard who was appointed from civil life under the provisions of the act 
of April 21, 1924, 43 Stat. 105. 


Comptroller General McCarl to W. H. Webb, pay and allotment officer, United 
States Coast Guard, January 12, 1926: 


There has been received your letter of December 8, 1925, requesting 
decision whether you are authorized to pay voucher therewith trans- 
mitted, stated in favor of Mrs. Laura M. Williams, wife of the late 
Raymond Pell Williams, machinist, temporary,-United States Coast 
Guard, who died in the service September 26, 1925, from causes not 
due to his own misconduct, for an amount equal to six months’ pay 
at the rate received by the deceased, under the act of June 4, 1920, 
41 Stat. 824. The doubt arises by reason of the fact that the act of 
June 4, 1920, is not applicable to officers and enlisted men of any 
forces of the Coast Guard other than those of the regular Coast 


Guard. The act in this respect provides: 


* * * That nothing in this section or in other existing legislation shall 
be construed as making the provisions of this section applicable to officers, 
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enlisted men, or nurses of any forces of the Navy of the United States other 
than those of the regular Navy and Marine Corps, and nothing in this section 
shall be construed to apply in commissioned grades to any officers except those 
holding permanent or probationary appointments in the regular Navy or 
Marine Corps: Provided, That the provisions of this section shall apply to the 
officers and enlisted men of the Coast Guard, and the Secretary of the Treasury 
will cause payment to be made accordingly. 


It has been held that whenever by authority of statute the Coast 
Guard has officers and enlisted men of forces other than those of 
the regular Coast Guard, the limitation of the statute must control 
in the payment of the six months’ death gratuity as when similar 
conditions exist in the Navy or Marine Corps. 5 Comp. Gen. 33. 
It is stated that Williams was appointed from civil life as a tem- 
porary machinist August 1, 1924, and he accepted the appointment 
August 6, 1924. You state: 

It is submitted that Raymond P. Williams, at the time of his death, was 
neither holding “a temporary appointment” nor serving in the rank of 
* Machinist, temporary, U. S. Coast Guard,” but, on the contrary, was serving 
in the rank of “ Temporary machinist, U. 8S. Coast Guard,” a permanent rank; 


therefore, his status was not such as to deprive his widow of the death gratuity 
authorized by the act of June 4, 1920. * * * 


Williams was appointed in the Coast Guard under the act of April 
21, 1924, 43 Stat. 105, entitled, “An act to authorize a temporary 
increase of the Coast Guard for law enforcement.” By section 2 


authority was given to appoint temporary officers of the Coast Guard 
to continue until the President otherwise directs or the Congress 
otherwise provides, and it was provided that the names of all per- 
sons appointed commissioned officers under that section should be 
placed on a special list of temporary officers “as distinguished from 
the list of permanent officers, of the Coast Guard.” 

Section 6 of the act provides: 

(a) Under such regulations as he may prescribe, the Secretary of the Treas- 
ury is authorized to appoint temporary warrant officers, and to make special 
temporary enlistments, jn the Coast Guard. No person shall be entitled to 
retirement because of his temporary appointment or enlistment under this 
section. 

(b) Any enlisted man in the permanent Coast Guard may be appointed as a 
temporary warrant officer, Notwithstanding such temporary appointment, any 
such enlisted man shall be entitled to retirement in the same manner as though 
he had continued to hold his permanent rating, and upon the termination of 
such temporary appointment shall be entitled to revert to such rating. Service 
under any such temporary appointment shall be included in determining length 
of service as an enlisted man. 

The law authorized the appointment of temporary warrant officers 
and by the second paragraph of the section authorizing such ap- 
pointments distinguished between such appointments and “the per- 
manent Coast Guard.” It is apparent that such temporary warrant 
officers are not a part of the regular or permanent Coast Guard. 
Their situation is not the same as an enlisted man serving in a “ spe- 
cial temporary enlistment,” as to which see 5 Comp. Gen. 33. 
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The act of June 4, 1920, extends a form of insurance to persons in 
the regular establishments and by clear language denies its benefits 
to persons who are serving with such regular establishments because 
of a temporary or emergency condition and who will return to their 
civil occupations when the temporary condition requiring their em- 
ployment disappears. The act of April 21, 1924, indicates by its 
title and its terms that it is designed to provide a temporary increase 
of personnel to be continued only so long as conditions require, and 
that the increased personnel therein provided for shall not have all 
of the benefits provided for persons having a permanent status in 
the Regular Establishment. 

It is not possible to follow the reasoning by which an appointment 
termed temporary and issued under a law authorizing temporary 
appointments confers a permanent status in the permanent or regu- 
lar Coast Guard. It may be a “permanent” rank in the sense that 
the appointee may not be given any other or different appointment 
but it does not constitute him a part of the regular Coast Guard 
which is constituted independently of the act of April 21, 1924. 

You are not authorized to pay the voucher. 


(A-12278) 


TRANSPORTATION OF MAILS—RURAL ROUTE CONTRACTS— 
ADDITIONAL SERVICE 


Additional service performed in transporting mail by a rural-route contractor 
upon orders from the local postmaster may not be paid for from public funds 
as a postmaster is without jurisdiction to order additional service, and sec- 
tion 3960, Revised Statutes, prohibits payment for additional service ren- 
dered in advance of orders. Subsequent orders issued by the Postmaster 
General, who has authority to order additional service, can not operate 
retroactively to authorize payment in contravention of said section 3960, 
Revised Statutes. 

Comptroller General McCarl to the Postmaster General, January 13, 1926: 

There has been received your letter of December 8, 1925, requesting 
review of settlement of September 26, 1925, disallowing the claim of 
Perry E. Kyser, subcontractor on route No. 23118, Lynn Haven to 
Millville Junction (no office), for $6.90 for additional service per- 
formed on orders of the postmaster at Lynn Haven. 

The claimant held a contract as mail messenger on messenger 
route No. 223094 from Lynn Haven, Fla., to the steamboat landing. 
He also was the subcontractor on route No. 23118, the original con- 
tract with Shelvy A. Rhodes having been sublet to him April 23, 
1925, with the consent of the Postmaster General. It appears that a 
chief clerk in the Railway Mail Service issued an order for an addi- 
tional pouch for Lynn Haven to be thrown off at the Millville Junc- 
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tion and to be handled by the mail messenger who performs service 
at Lynn Haven. The mail-messenger contract, however, did not 
cover service to the Millville Junction; accordingly the postmaster 
at Lynn Haven had Kyser in his capacity as subcontractor on the 
route between Lynn Haven and Millville Junction make additional 
trips to carry the additional pouch as regular service. This was 
discontinued as soon as the facts were brought to the attention of the 
chief clerk, the subcontractor in the meantime having made 10 round 
trips. 

The contract for transporting mail on route No. 23118 provided 
that the contractor should: 







earry the mail, upon demand, by any conveyance which said con- 
tractor regularly runs, or is concerned in running, on the route, beyond the 
number of trips above specified, in the same manner and subject to the same 
regulations as are herein provided touching regular trips. 

* * * * * 








* * 


It is hereby stipulated and agreed by the said contractor and his sureties 
that the Postmaster General may discontinue or extend this contract, change 
the schedule and termini of the route, and alter, increase, decrease, or extend 
the service, in accordance with law, he allowing not to exceed a pro rata 
increase of compensation for any additional service thereby required; * * * 


While this contract authorized an increase in the service required, 
such increase could only have been legally ordered by the Postmaster 
General. The local postmaster was without authority to order the 
additional service performed in this case, and as the service was 
performed in advance of the Postmaster General’s order of Septem- 
ber 22, 1925, payment therefor is prohibited by section 3960, Revised 
Statutes. See section 1387, Postal Laws and Regulations; Slaven v. 
United States, 196 U. S. 229. The fact that the order of September 
22, 1925, attempted to authorize the service already performed be- 
tween May 27 and June 5, 1925, does not alter the fact that the serv- 
ice was “rendered before the issuing of such order,” within the pur- 
view of said section 3960, Revised Statutes. 

Upon review the settlement must be and is sustained. 






























(A-12505) 


OSAGE INDIANS—QUARTERLY ALLOWANCE TO PARENTS FOR 
SUPPORT OF CHILDREN 





The quarterly allowance authorized by the act of February 27, 1925, 43 Stat. 
1008, to be paid to adult Osage Indians not having certificates of compe- 
tency, for the maintenance and education of their children, may be paid to 
an Indian stepfather for the maintenance and education of two stepchil- 

dren of white blood living with him and supported by im. 


Comptroller General McCar]l to the Secretary of the Interior, January 13, 1926: 
I have your letter of December 29, 1925, requesting decision 
whether the quarterly allowance authorized by the act of February 
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27, 1925, 43 Stat. 1008, to be paid to Osage adult Indians who have 
not received certificates of competency for the maintenance and edu- 
cation of their children is available for payment to John Bigheart, 
jr., a restricted full-blooded allottee, for the maintenance and educa- 
tion of two white children who are the children of his white wife by a 
previous marriage and living with him and supported by him. 

In decision of October 28, 1925, A-11387, after quoting the statute 
in question and considering it in connection with the origina! statute 
of March 3, 1921, 41 Stat. 1250, it was held that— 

* * * the term “parent or parents” construed in connection with the 
remainder of the statute may reasonably be considered as including adopted 
parents and to authorize payment to such parents of the quarterly allowance 
out of their incomes for the maintenance and education of their adopted 
children of both Indian and white blood adopted either prior or subsequent to 


the passage of the act, no payment to accrue for any period prior to passage 
of the act. 


As the Indian stepfather is responsible for, and actually supports, 
his two stepchildren, there would appear to be no legal objection to 
payment to the stepfather from his income of the quarterly allow- 
ance authorized by the statute for the maintenance and support of 
his two stepchildren in addition to the quarterly allowance author- 
ized to be paid to him from such income regardless of minor children. 


(A-12384) 


LEAVE OF ABSENCE, ANNUAL AND SICK—POSTAL SERVICE 
EMPLOYEES 


Elevator conductors and janitors hired for service in leased quarters by the 
Post Office Department in conformity with civil service requirements 
and paid from the appropriation ‘ Miscellaneous items, first and second 
class post offices,” are entitled to annual and sick leave of absence with 
pay under rules governing leave of absence of Postal Service employees 
generally. 


Comptroller General McCarl to the Postmaster General, January 14, 1926: 

I have your letter of December 15, 1925, requesting decision 
whether elevator conductors and janitors hired for service in leased 
quarters and paid from the appropriation. “ Miscellaneous items, 
first and second class post offices” may legally be granted the annual 
and sick leave of absence with pay authorized to employees in the 
Postal Service by section 11 of the act of February 28, 1925, 43 Stat. 
1064, which provides: 

Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay exclusive of Sundays and holidays, each fiscal year, and 
sick leave with pay at the rate of ten days a year, exclusive of Sundays and 
holidays, to be cumulative but no sick leave with pay in excess of thirty days 
shall be granted during any one fiscal year. Sick leave shall be granted only 
upon satisfactory evidence of illness in accordance with regulations to be pre- 
scribed by the Postmaster General. . 


The fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service. 
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The employees in question are not engaged directly in duties in 
connection with the actual work of the Postal Service—that is, in 
the actual handling and custody of mail-—but perform duties similar 
to the work performed by employees of the custodial service in 
Federal buildings under control of the Treasury Department. The 
question to be determined is whether the employees under considera- 
tion are employees of the Postal Service within the meaning of 
section 11 of the act of February 28, 1925. 

The employees are appointed under the authority of the Post 
Office Department in conformity with civil service requirements 
and their compensation is paid from an appropriation for the Postal 
Service. Though they are not engaged in the actual handling and 
custody of mail, they are nevertheless employed in connection with 
an authorized activity of the Postal Service and paid from a Postal 
Service appropriation. Accordingly, said employees properly may 
be regarded as employees of the Postal Service within the meaning 
of section 11 of the act of February 28, 1925, and are, therefore, 
entitled to annual and sick leave with pay as set forth in said section 
under such regulations as may have been prescribed as authorized 
in the section quoted. 


(A-12417) 


INTERNAL REVENUE, PROHIBITION ENFORCEMENT—LODGE DUES, 
; DANCE TICKETS, ETC. 


As section 8 of the act of June 26, 1912, 37 Stat. 184, prohibits the expenditure 
of appropriated money for membership fees or dues of any officer or em. 
ployee of the United States or of the District of Columbia in any society 
or association or for expenses of attendance at any meeting, unless specifi- 
cally authorized, reimbursement for expenditures made by a prohibition 
agent for lodge fees, dues, dance tickets, etc., at a club in an endeavor to 
secure evidence under the national prohibition act is unauthorized. 


‘Decision by Comptroller General McCarl, January 14, 1926: 
Review has been requested of settlement No. 0100944, dated Octo- 
ber 2, 1925, wherein was disallowed the claim of General Prohibition 
Agent James H. Coffeen, for $9.35 covering lodge fees, dues, dance 
tickets, etc., at the Eagles Club, during March and April, 1925, said 
expenses having been incurred in connection with claimant’s official 
duties, 
Section 8 of the act of June 26, 1912, 37 Stat. 184, provides: 


No money appropriated by this or any other Act shall be expended for mem 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or 
association, unless such fees, dues, or expenses are authorized to be paid by 
specific appropriations for such purposes or are provided for in express terms 
in some general appropriation. 
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Payment of the claim in this case would be in direct contravention 
of the plain provisions of said statute. Accordingly the disallow- 
unce must be and is sustained. 


(A-11050) 


ST. ELIZABETHS HOSPITAL—PURCHASE OF STATIONERY—TWO 
APPROPRIATIONS FOR SAME PURPOSE 


Where two appropriations of the Department of the Interior could both reason- 
ably be construed as available for the purchase of a particular class of 
items not specifically mentioned under any appropriation, the determina- 
tion of the administrative office concerned as to which appropriation shall 
be charged will not be questioned by the accounting ofiicers of the Gov- 
ernment. 5 Comp. Gen. 252, amplified. 


Comptroller General McCarl to the Secretary of the Interior, January 15, 1926: 
I have your letter of November 30, 1925, as follows: 


Attention is directed to the fact that by reason of your ruling of October 
12, 1925, that articles listed in class 1 of the general schedule of supplies are 
properly purchasable from the stationery appropriation of the Department of 
the Interior, the balances of the appropriations for both contingent expenses 
and stationery will be seriously and adversely affected. The estimates for 
contingent expenses for this department for the fiscal year 1926, as well as 
for 1927, carried various items such as numbering maehines, rubber stamps, 
daters, and similar labor-saving devices, covered under office machines and de- 
vices (3017) in the classification of objects of expenditure, General Accounting 
Office Bulletin No. 1, which are also under class 1 in the general schedule of 
supplies. If the items estimated for in the department’s contingent expenses 
as named above must be transferred to the stationary appropriation, there 
would hardly be sufficient balance in the stationery fund for the current fiscal 
year to carry these additional expenditures. 

In view of the fact that the expenditures from both the stationery and con- 
tingent expenses appropriations of the department have been based on the 
classification of objects of expenditure referred to above, and not on the classi- 
fication of the general schedule of supplies, it is requested that this depart- 
ment be allowed to continue to purchase rubber stamps, numbering machines, 
daters, and similar labor-saving devices as heretofore from contingent ex- 
penses. 


The decision of October 12, 1925, A-11050, 5 Comp. Gen. 252, 
held that the Department of the Interior was authorized to make 
purchases of numbering machines, toilet paper, and other items 
embraced within class i, general schedule of supplies, for use by 
St. Elizabeths Hospital, from the $3,500 authorized to be deducted 
from the appropriation made for the support of the hospital for the 
fiscal year 1926 and credited to the stationery appropriation for 
the Department of the Interior by the act of March 3, 1925, 43 
Stat. 1142, in view of the fact that such articles were taken into 
consideration in arriving at an amount to be deducted from the 
general appropriations for the hospital and credited to the stationery 
appropriation for the Department of the Interior for the fiscal year 
1926. It was neither the purpose nor the effect of said decision to 
hold that all articles listed within class 1, general schedule of sup- 
plies, when purchased for use of the Department of the Interior 
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and its several branches, must be charged to the appropriation made 
for the purchase gf stationery for the Department of the Interior. 

Ordinarily where either of two appropriations reasonably could 
be construed as available for the purchase of a particular class of 
items not specifically mentioned under any appropriation, the de- 
termination of the administrative office concerned as to which ap- 
propriation shall be used for such purchases will not be questioned 
by the accounting officers. Accordingly, in view of the representa- 
tions made in the concluding paragraph of your letter, supra, no 
objection will be made by this office to the continued use of the con- 
tingent expenses appropriation for the purchase of such articles 
as rubber stamps, numbering machines, daters, etc. 


(A-12109) 


CHECKS—INDORSEMENT 


Checks drawn as payable to a merged, dissolved, or liquidated corporation 
or other payee no longer in existence or being should not be delivered 
but should be forwarded to the General Accounting Office for action under 
Bulletins Nos. 2 or 3 of that office. 

Checks drawn payable on the indorsement of the legal representative of the 
person or corporation entitled, such as the appointed receiver, trustee 
in bankruptcy or liquidation, or administrator of the estate, should be 
delivered to such representatives, if they have duly qualified, no prior 
necessity existing for specifically authorizing negotiation by such repre- 
sentatives beyond the authority shown by their appointment and quali- 
fication. The first check negotiated by such representatives should be 
accompanied by a short certificate of the order or decree of the court 
showing the appointment and qualification of the representative. 


ae General McCarl to the Secretary of the Treasury, January 15, 

I have your letter of November 28, 1925, with reference to checks 
Nos. 620939, 662903, 666499, and 682544 drawn under symbol 14342 
by J. L. Summers, disbursing clerk, Treasury Department, to the 
order of certain corporations, which it is reported have been dis- 
solved, and to letter of November 18, 1925, erroneously returning 
said checks to the Commissioner of Internal Revenue without such 
action thereon as would permit proper delivery and negotiation 
of the checks. The checks were returned to this office by letter 
of the Commissioner of Internal Revenue dated December 23, 1925, 
and disposition thereof will be made upon receipt of proper claims 
and presentation of such proof as will permit this office to authorize 
their negotiation by those entitled to the proceeds thereof. (See 
Bulletins Nos. 2, 1922, and 3, 1923, of this office and Internal Revenue 
A&C Mimeograph Coll. No, 3338, dated August 29, 1925, regarding 
disposition of checks.) 
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It appears the procedure in regard to the delivery of income tax 
refund checks is that such checks shall be delivered to the persons 
entitled thereto by collectors of internal revenue, and in order that 
the collector may be fully advised in regard to the delivery thereof 
you request information upon which to base the necessary instruc- 
tions, propounding four questions, summarized as follows: 

Under what circumstances, if any, may checks drawn as payable to a dis- 
solved, bankrupt, or liquidated corporation be delivered to a receiver, trustee 
in liquidation, stockholder, former officer of such corporation, a successor cor- 
poration, or other person claiming thereunder; also, under what circumstances 
may checks drawn as payable to persons who have since died or become dis- 
qualified to administer their affairs be delivered to another person? 

You state that it is the purpose of the Bureau of Internal Revenue 
to secure the necessary documentary evidence in cases of dissolved, 
liquidated, and bankrupt corporations, or deceased or incompetent 
individuals, prior to the drawing of the check and have same drawn 
in the name of the person entitled thereto, but that in some instances 
the status of the individual or corporation entitled to the refund 
changes beween the date of allowance and the date the check is 
actually drawn. 

It is assumed that with reference to each check forwarded to this 
office for safe-keeping and lawful disposition (Bulletins No. 2 and 
3), there has been determined pursuant to the statutory authority 
under which the proposed payment is being allowed, whether or 
not under the particular circumstances the amount of the check is 
still payable, notwithstanding the reason for nondelivery to the 
payee; that there is no doubt as to the vesting of such right in the 
named payee as will pass to another, lawful successor in interest; 
that, in so far as the facts appear, the check should not be voided 
or canceled as having been erroneously issued or because the amount 
thereof is no longer lawfully payable to the named payee or his suc- 
cessor, and that the procedure of the Bureau of Internal Revenue 
is such as will cause inquiry to be made as to the status of a taxpayer 
just prior to scheduling a proposed refund or allowance, when the 
record does not disclose information of recent date showing that the 
taxpayer’s earlier status continues. 

In my decision of May 19, 1924, A-2163, with reference to a cor- 
poration chartered under the laws of the State of New York, dis- 
solved October 1, 1918, and in which State the laws provided for 
continued existence of the corporation for the purpose of paying, 
satisfying, and discharging any existing debts or obligations, collect- 
ing and distributing its assets, etc., it was held that there being no 
one legally authorized to execute an acquittance to the United States 
the check should be held here pending claim therefor by an author- 
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ized person, citing decision of November 8, 192: MS. Comp. 


Gen. 355, wherein it was said: 


The matter of making payments to representatives of dissolved corporations 
involves intricacies of such a nature as to make impossible the establishment 
of a definite procedure applicable to all cases. It involves the different laws 
and articles of incorporation and dissolution as well as the causes and methods 
of dissolution in each case. 

The facts in the instant case are such as to indicate that there is now no 
legal entity representing the company, it not appearing that the power to 
liquidate the affairs of the company after dissolution was reserved or pro- 
vided. If, however, a representative was lawfully designated in the proceed- 
ings to dissolve, to receive, and distribute funds owing to the company, it 
would seem proper to recognize such representative. 

The evidence to be required to prove the right to receive refunds depends 
also upon the circumstances in each case. A check should issue only in the 
name of the dissolved corporation and delivered to such representative, who 
must satisfy the payer as to his authority to endorse; otherwise, the checks 
should be forwarded here by such representative, accompanied by required 
proof, for authorization of payment on his endorsement. 

Where a check has not been issued and there is no known representative 
of the corporation, action with a view to making refund should be suspended 
until a representative of the dissolved corporation is legally designated. 

Checks returned undelivered should be forwarded in accordance with Bulle- 
tin No. 3, 1923, of this office. 

However, it may be said that checks drawn as payable to a dis- 
solved or liquidated corporation should not be delivered but should 
be forwarded to this office for appropriate action either under Bulle- 
tin No. 2 or Bulletin No. 3, according to whether or not a bona fide 
claim has been made therefor. The rule governing such matters 
turns upon the question as to whether a check is negotiable without 
authorizing a change in the designation of the payee substantially 
in the manner provided in Bulletin No. 2. 

Where the payee is no longer in existence or in being, indorse- 
ment of a check drawn in his favor involves such doubtful questions 
as to require prior authorization thereof by designating the 
person entitled to the proceeds or qualified to give an acquittance to 
the United States on account of the matter for which payment is 
being made, 

Where a check is drawn as payable on the indorsement of the 
legal representative of the person or corporation entitled, such as 
the appointed receiver, trustee in bankruptcy or liquidation, or ad- 
ministrator of the estate, there is no question as to delivery so long 
as the appointment of such representative continues in legal effect, 
but upon the termination of his office the status of the matter 
prima facie is as though the check were drawn as payable to the 
beneficiary. In those cases where checks have been drawn as pay- 
abie on the indorsement of individuals or corporations who through 
legal proceedings have been disqualified to handle their own affairs, 
such as individuals and corporations in the hands of receivers, 
trustees in bankruptcy, etc., and courts of competent jurisdiction 
have since designated and appointed representatives to handle their 
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affairs to the extent that the proceeds of such checks would be 
comprehended, such checks should be delivered to such representa- 
tives, if they have duly qualified, there being no necessity for spe- 
cifically authorizing negotiation by such representatives, the order 
of appointment and qualification being sufficient showing of their 
authority. When checks are negotiated by such representatives 
without previous action by this office a short certificate of the order 
or decree of the court appointing such representatives and that they 
have qualified pursuant thereto should accompany the first check 
negotiated by each representative, it being necessary to make a 
showing that the terms of the order or decree authorize such repre- 
sentative to receive and give acquittance for the payment to the 
payee. 

Whenever there is doubt as to the authority of a representative 
to receive or indorse a check, the check and such data on the ques- 
tion as may be available should be forwarded for action substan- 
tially in accordance with Bulletin No. 2, and in other cases where 
the authority is on file in this office checks may be forwarded for 
appropriate action pursuant thereto. In the absence of any ma- 
terial doubt this office will not specifically authorize attorneys, of- 
ficers of corporations and others to indorse checks of their prin- 
cipals when the principals are qualified to indorse or to empower 
others so to do. 

While questions as to indorsement of Government checks are for 
consideration by the Treasurer of the United States in the first in- 
stance, and it would be practicable to deliver checks to the owners for 
indorsement upon submission of satisfactory proof of ownership, 
such matters are for final action here and it would be the better pro- 
cedure to have the specific authority therefor appear on a particular 
check the indorsement of which directly differs from the named 
payee. Therefore checks drawn in favor of a corporation that has 
merged with or been absorbed by another should be forwarded in 
accordance with Bulletin No. 2, accompanied by the claim and such 
proof of ownership as may be available. Such checks should not be 
delivered to the successor corporation; nor should checks drawn as 
payable to deceased or incompetent individuals be delivered to any 
one other than the person specifically authorized to indorse same 
after action thereon by this office under the provisions of Bulletin 
No. 2. 

In order that there may be no misunderstanding in regard to what 
has been stated above it should be added that it is the practice of 
this office to accept the findings of the Commissioner of Internal 
Revenue as to the amount of an overassessment or erroneous co! 
lection of a tax and as to when and from whom such erroneous col- 
lection was made but the question as to who is entitled to receive 
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payment of the amount erroneously collected, whether made by a 
disbursing officer or by a direct settlement is for final determination 
by this office and any such payments should be supported by sufficient, 
evidence upon which to base a determination by this office as to whom 
payment is authorized under the law. 


(A-11096) 


VETERANS’ BUREAU, INSURANCE—PAYMENTS TO ESTATE OF 
INSURED 


Where the interests of the United States appear to be reasonably protected, 
and nothing appearing clearly decisive of one place as against another as 
to domicile, the value of unpaid war risk insurance installments due the 
estate of a deceased soldier who died in the service abroad may be paid 
to an administrator duly appointed and bonded at one of the places of 
domicile in question. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 16, 1926: 


I have your letter of August 27, 1925, submitting for my decision 
a case stated as typical of others in your bureau, whether payment is 
authorized to R. H. Lee, administrator of the estate of Ernest O. 
Gray, deceased, of the commuted value of his insurance $7,498. 

It is understood that there is no other question but that of the 
legality of payment to the administrator and that the question arises 
in that connection because the administrator was appointed by the 
ordinary of Franklin County, Ga., but it is not clear whether the 
soldier may be viewed as having a domicile in that State at the time 
of his death. 

The domicile of the soldier originally was Virginia, he having 
been born in that State and lived there with his parents, brothers. 
and sisters, and enlisted in the Army June, 1916, at Richmond, Va. 
Subsequently his parents removed to Falcon, N. C., and the soldier is 
stated also to have been there for five months. In his application 
for war-risk insurance January, 1918, he designated his mother as 
beneficiary and as of Falcon, N. C., and gave his own home address 
as Falcon, N. C. His death occurred in France in October, 1918, at 
which time his parents were resident at Falcon, N. C. The parents 
moved to Franklin County, Ga., in March, 1919, and were resident 
there when notified June, 1919, of the soldier’s death. Payment of 
insurance was made to the mother until her death December 30, 
1923. 

The soldier appearing to have been a bona fide resident of Vir 
ginia, the insurance was awarded to the father after the death of the 
mother; the father being the “person * * * within the per 
mitted class of beneficiaries as would, under the laws of the State 


of residcnes of the insured, he entitled to his per onal property in 
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case of intestacy,” under section 15 of the act of December 24, 1919 
41 Stat. 376, then in force. 

The father died March 14, 1925. Payment to the estate of the de- 
ceased soldier becomes now a question under section 303 of the World 
War veterans’ act as amended by the act of March 4, 1925, 43 Stat. 
1310, which provides: 


* * * if the designated beneficiary * * * survives the insured and 


dies prior to receiving all of the two hundred and forty installments or all 
such as are payable and applicable, there shall be paid to the estate of the 
insured the present value of the monthly installments thereafter payable, said 
value to be computed as of date of last payment made under any existing 
award: Provided, That all awards of yearly renewable term insurance which 
are in course of payment on the date of the approval of this Act shall continue 
until the death of the person receiving such payments, or until he forfeits 
same under the provisions of this Act. When any person to whom such insur- 
ance is now awarded dies or forfeits his rights to such insurance then there 
shall be paid to the estate of the insured the present value of the remaining 
unpaid monthly installments of the insurance so awarded tosuch person * * *. 
This section shall be deemed to be in effect as of October 6, 1917. 

The payments to the father appear to have been made pursuant 
to the administrative action and need not now be questioned. The 
occupation of decedent was that of soldier which in itself gives no 
fixed place of residence declaratory of a domicile and particularly 
in war time as here. It would appear proper to accept as the fact 
as to this what the actions of the soldier reasonably suggest. His 
home had apparently been that of his parents in Virginia and when 
they went from there to North Carolina he declared that as his home. 
Being a soldier without a home in reality or fixed place of residence, 
he meant, as nearly as we can now ascertain it, that his parents’ 
home should be his home. This, of course, could readily be declared 
at an end with his death, but I am constrained to think that when 
it comes to a question as here of one place against another, with 
nothing clearly decisive, but technically supporting a conclusion in 
the final situation in favor of one of the places, to wit, North Caro- 
lina, without anyone in interest being there, then there is justifica- 
tion for accepting that which has been done. Beyond the fact that 
the parents lived for a short time in North Carolina and the soldier 
stated that as his home, undoubtedly largely because his parents 
then were there, there appears no necessity for determining now that 
North Carolina is the domicile as against the existing administra- 
tion in Georgia; and if we are to judge from past actions, the soldier 
would have readily declared, had he lived, his parents’ home in 
Georgia as his home. The reasoning is equally sufficient as to any 
question of domicile in Virginia. 

In the matter of payments from funds appropriated by the Con- 
gress for carrying out the provisions of war-ri’< ins irance, the 
United States has a double inte: »st: First, to obtain as to each pay- 
ment a complete acquittance for the United States, so there may be 
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no opportunity for a further demand; and second, to have the pay- 
ments accomplish the will of the Congress as legislatively expressed, 
in which connection there must be concern and effort to prevent, so 
‘far as possible, situations arising whereby the funds may be need- 
lessly dissipated in litigation between contending claimants. 

The matter of what showing will necessarily be required by this 
office to support a payment to the estate of a deceased veteran pur- 
suant to the provisions of section 303, where clear right is not 
apparent, can not bé stated for general application beyond that 
ordinarily the place of domicile of the decedent controls and this in 

\ certain instances may have to yield to facts and conditions as in the 
present matter. 

There are reported as the only parties in interest and as having 
consented to the Georgia administration, two sisters and a minor 
son of a deceased brother, a nephew, resident in Virginia, and a 
sister—the wife’of the administrator—resident in Georgia. 

The insurance payable is stated as $7,498, and the administrator 
is reported as bonded in the amount of $14,000. The interests of 
the United States thus appear to be reasonably protected, and as 
no clear need appears to require administration to be had elsewhere 
than already appears, this office will make no objection to payment 
to the Georgia administrator if otherwise correct. 


es ee 


(A-12474) 





TRANSPORTATION AND PAY aor ENLISTED MEN OF THE 



















Travel to hospital of attendants with enlisted men of the Navy discharged on 
medical survey because of insanity is authorized, and pay for such dis- 
charged enlisted men will not be questioned under a postdated discharge 
which is not dated beyond the necessary time of travel between the place 
of last treatment by medical authority of the Navy and the hospital to 

which admitted. 


Comptroller General McCarl to the Secretary of the Navy, January 16, 1926: 





There has been received by your indorsement of December 23, 
1925, letter of the Paymaster General of the Navy of October 15, 
1925, respecting enlisted men who are discharged on medical survey 
because of insanity, who are entitled by reason of World War service 
to treatment in Veterans’ Bureau hospitals, who are issued a dis- 
charge at the place of last treatment by medical authorities of the 
Navy postdated to be effective on delivery of the man to the Veterans’ 
Bureau hospital selected, and who are sent in care of attendants to 
such hospitals. The Paymaster General requests decision whether 
or not payments of the following character are proper in connection 
with such cases: 
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(a) Pay of the enlisted man while being taken from the place of discharge 
(or place where his unfitness for military service is ascertained) to the veterans 
hospital designated as the place of further treatment. 


(b) The expenses of such attendants who accompany the man to the 
veterans’ hospital. 

(c) In the event it becomes necessary to transport a man to a Veterans’ 
Bureau hospital at a point greater than the distance from place of discharge 
to his home, may the excess cost involved be borne by the Government? 


The questions arise because of decision of this office of September 

3, 1925, A-10562, 49 MS. Comp. Gen. 149, case of Sagey, and decision 
of September 29, 1925, A-1119, 49 MS. Comp. Gen. 1169, case of 
Hernandez, which considered the rights of the enlisted man in such a 
situation to travel allowance under the act of September 22, 1922, 42 
Stat. 1021, from the Veterans’ Bureau hospital to which admitted 
back to the place from which sent at Government expense in the 
care of attendants. In those decisions the propriety of payments of 
the character referred to by the Paymaster General, not directly 

presented but casually referred to, were not questioned. 

Where an enlisted man becomes insane while in the service it is 
_of course impracticable to discharge him from service and release 
him upon the community in which he was last stationed. There has 
long been a provision of law for the care and treatment of such 
persons. Section 4843, Revised Statutes, provides for the treatment 
of the insane of the Army, Navy, Marine Corps, and Revenue Cutter 
Service in St. Elizabeths Hospital, Washington, D. C. Section 
1551, Revised Statutes, provides that the Secretary of the Navy may 
cause persons in the naval service or Marine Corps who become 
insane while in the service to be placed in such hospitals for the 
insane as in his opinion will be most convenient and best calculated 
to promise a restoration to reason. The travel of such attendants 
as has been necessary to deliver insane persons of the naval service 
to St. Elizabeths Hospital has not been questioned in the past, and 
if under section 1551, Revised Statutes, the Secretary of the Navy 
determines that admission to a Veterans’ Bureau hospital selected 
with reference to the man’s home will be best calculated to promise a 
restoration to reason or be of benefit to the man, this office will not 
question that determination nor the travel of attendants necessary to 
make it effective. Questions (b) and (c) are answered accordingly. 
It would appear that sections 4843 and 1551, Revised Statutes, 
contain sufficient authority for retention of control of a person dis- 
charged from the Navy because of insanity while being transported 
to a hospital for the insane in the care of attendants pursuant to 
orders of the Secretary of the Navy. See 31 Op. Atty. Gen. 431. 
However, if it is deemed necessary where the transfer is not being 
made to St. Elizabeths Hospital, the postdating of the discharge, in- 
duced by the circumstances is not clearly unlawful and will not 
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be questioned if the postdating is not beyond the necessary time of 
travel between place of last treatment by the naval medical authori- 
ties and the hospital to which sent. Question (a) is answered ac- 
cordingly. 


(A-5249) 
CONTRACTS, DEFAULT—OPEN-MARKET PURCHASES 


An “Act of God ”—i. e., drought—does not excuse the failure of a contractor 
to perform a formally executed contract for the delivery of hay, in the 
absence of an express provision therefor in the contract. 

The excess cost of a different and higher grade of hay (alfalfa) purchased 
in the open market on default of a contractor is not the proper basi: 
for the damages to be charged the contractor, unless it was impracticable 
to obtain similar grades of hay in the open market, but the difference 
between the contract price and the fair market price of a similar article 
or commodity at the time and place delivery was required under the 
contract is properly chargeable to the defaulting contractor. 19 Comp. 
Dec. 473 ; 20 id. 509; 24 id. 421, overruled. 


Decision by Comptroller General McCarl, January 18, 1926: 

H. L. Roberts & Co. requested reconsideration of decision of Feb- 
ruary 28, 1925, revising settlement No. US-430-W, dated July 5, 
1924, and finding due from it to the United States the sum of $852.20 
as the net excess cost of hay purchased in the open market against 
the account of that company because of failure to deliver hay in 
uccordance with its contract, after crediting the contractor with 
$17.30 in adjustment of shortage and overage on three cars of hay 
delivered by the contractor. 

By contract dated June 13, 1917, H. L. Roberts & Co. agreed 
to furnish and deliver during the period commencing September 1, 
1917, and ending September 30, 1917— 

Two million seven hundred and fifty thousand (2,750,000) pounds of prairie 


feeding hay, new crop, (equal to sample submitted) at sixty-nine cents (.69) 
per one hundred pounds. 


Paragraph 6 of the contract provides: 


That in case of the failure of the contractor to perform any part of this 
vontract, the contracting officer, or his successor, shall have the right to 
supply the deficiency by procurement in open market, or otherwise, purchasing 
any of the supplies so required at such place as he may elect—-with a view to 
obtaining the same promptly and at the same time endeavoring to secure fair 
and reasonable prices (the articles procured to be the kind herein specified 
as nearly as practicable, at the expense of the contractor: * * *). 


Call No. 84, dated August 10, 1917, was issued by the depot quar 
termaster at El Paso, Tex., in which delivery was requested of 
2.787,000 pounds of hay, approximately the entire quantity covered 
by the contract, to begin September 1, 1917, and to be completed on 
September 20, 1917. Only 453,572 pounds are reported to have 
been delivered under this contract. Upon failure of the contractor 
io complete deliveries by September 30, 1917, an open-market pur- 
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chase was made on that date of 16.88 tons of alfalfa hay at $1.55 
per hundred weight, the total cost of the alfalfa-hay purchase in 
lieu of the prairie feeding hay stipulated in the contract being 
$523.28, or $290.29 more than the Government was obligated to pay 
for a like quantity of prairie hay under the contract in question, and 
by settlement of July 5, 1924, this amount, less a credit to the con- 
tractor on other shipments, was charged against it, the net amount 
of the charge being $272.99. 

In addition to the 16.88 tons hereinbefore referred to, the Govern- 
ment was also compelled to purchase in the open market 115,841 
pounds of alfalfa hay at a cost of $1.19 per hundredweight, a total 
of $1,378.51, such cost being $579.21 more than the contract price for 
a like quantity of prairie hay under the contract. This purchase 
was paid for on voucher 510, November, 1917, accounts of Capt. 
L. W. Kessler, and the excess cost was included in the charge against 
the contractor in the decision of February 28, 1925, reconsideration 
of which has now been requested. 

The War Department in its communication of November 22, 
1922, relative to the open-market purchases against the contractor’s 
account, stated that the hay purchased was the most economical sub- 
stitute for that called for in the contract that could be secured under 
the then existing conditions. The contractor alleges that its failure 
to deliver the hay contracted for was due to an unusual drought 
occurring in that part of Texas, which resulted in a shortage in the 
hay crop; it is claimed that the drought was equivalent to an “Act 
of God,” excusing the breach of the contract; that in any event the 
Govern ient was not entitled to purchase alfalfa hay in lieu of prairie 
hay and charge it with the difference in price, the alfalfa hay being 
a different and higher grade of hay. 

While it may be that the shortage of prairie hay in the particular 
locality was due to an unusual drought condition, it is not shown 
that the contractor could not have procured the same quality of hay 
elsewhere. The fact that the Government purchased alfalfa hay 
does not establish that prairie hay could not have been procured had 
the conditions permitted of the delay incident to its shipment—the 
Government was not in a position to know that the contractor would 
default in deliveries until such default had taken place, and then it 
was necessary to procure a substitute on short notice. Even assum- 
ing that it might have been impossible to procure prairie hay else- 
where due to the drought, that fact would be no defense to the breach 
of a formally executed contract. An act of God will excuse the 
failure to do a thing where the law created the duty, but not where 
it is created by the positive and absolute contract of the party. 
Where a party by his own contract creates a duty upon himself he 
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is bound to make it good, notwithstanding some unforeseen con. 
tingency, as he might have provided against such contingency in his 
contract. See School District No. 1 v. Pauchy, 25 Conn. 530, in 
which this principle is discussed at length, and McGehee v. Hill, 4 
Port (Ala.), 170, applying the principle to the failure to deliver a 
specified quantity of corn due to a drought; see also 9 Cyc. pages 627 
et seq.; Simpson v. United States, 31 Ct. Cls. 217; 172 U. S. 217; 
Satterlee v. United States, 30 Ct. Cls. 124; Phoenix Bridge Com- 
pany v. United States, 38 id. 492. 

The contract in the present case specificially authorized the con- 
tracting officer or his successor to supply eny deficiency in delivery 
on the part of the contractor by purchase in the open market “(the 
articles procured to be the kind herein specified, as nearly as practi- 
cable)” at the expense of the contractor. Assuming arguendo that 
the Government did not have the right to purchase a substitute of 
a higher grade without showing impracticability of securing the 
same kind of hay, then the rights of the parties would be for con- 
sideration as though no purchase had been made, the Government 
resting upon its right to performance of the contract in kind or 
damages for failure of the contractor to perform. All authorities 
agree that the vendee is entitled to damages under such circum- 
stances, and the weight of authority seems to be that the proper 
measure of damages is the difference between the contract price and 
the market price of like articles or commodities at the time and place 
of delivery. The Court of Claims held in decision dated December 7, 
1925, in W. A. Ferson Hay Co. v. United States, where the Gov- 
ernment had refused to accept deliveries of hay and had been sued 
for damages therefor that “the measure of damages is the usual 
measure of damages in case of a breach such as we have here, viz, 
the difference between the contract price and the fair market price 
of the commodity at the time and place of delivery fixed by the con- 
tract.” 

It remains therefore only to determine the fair market value of 
prairie feed hay at the time and place of delivery required by the 
contract. The contract provided for deliveries to be completed by 
September 30, 1917. It appears from the records that the same 
contractor had another contract with the War Department for 
prairie feeding hay upon which default was also made and the 
default in that case was supplied by open market purchase made by 
the quartermaster depot at Fort Sam Houston, Tex., September 25, 
1917, of 29 cars of prairie feeding hay from three different firms 
at $1.24, $1.20, and $1.19 per 100 pounds. Deliveries of the 
29 cars were all made during the period from September 25 to 
October 1, 1917, and the excess cost deducted from subsequent pay- 
ments to contractor, which procedure was apparently acquiesced in 
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by the contractor as his letter of December 5, 1917, noted such deduc 
tions and requested check for the balance of the voucher from which 
the deduction was made. Purchases of a like commodity from a 
number of firms in the open market at approximately the same time 
and place form a reliable basis for a determination of a fair and 
reasonable market price. The higher price of $1.24 was upon the 
smallest purchase made, so that it may be assumed that the price 
for larger qu:ntity deliveries was properly represented by the prices 
of $1.20 and $1.19 per hundred pounds. The price of $1.19 could 
not therefore be considered in excess of the fair market value of 
prairie feeding hay at the time the contractor defaulted in delivery 
to the detriment of the Government, which price is that paid for 
the 115,841 pounds of alfalfa hay purchased as above set forth. 
As to this portion of the account the charge of $579.21 appears to 
be correct. 

With respect to the charge for the excess cost of the 16.88 tons 
of alfalfa hay purchased in the open market, I am inclined upon 
further consideration to the view that the excess cost of a substitute 
of a higher grade than that contracted for is not the proper basis 
for the assessment of the damages suffered by the Government unless 
it be shown that it was impracticable to obtain similar grades of 
hay in the open market. There is no such showing here and this 
item will be revised on the basis of the fair market value of prairie 
feeding hay which has been determined, supra, to be not less than 
$1.19 per 100 pounds, or $23.80 per ton of 2,000 pounds. Upon this 
basis the fair market value of the 16.88 tons of prairie feeding 
hay was $401.74, or an excess of $168.80 over the contract price; 
deducting the $17.80 adjustment of overage and shortage on the 
hay actually delivered, leaves the net amount due from contractor 
on this item $151.50. 

Upon reconsideration the settlement is revised and there is cer- 
tified due from the contractor $730.71 in lieu of the charge hereto- 
fore raised of $852.20. The decisions in 19 Comp. Dec. 473; 20 id. 
509, and 24 éd. 421, will not be followed hereafter. 


(A-11780) 


PURCHASES, OXYGEN—NONRETURN OF EMPTY CONTAINERS 


Where a Government purchase order for oxygen contained no provision as to 
the value of the containers (cylinders) in which the oxygen was to be 
shipped, or for payment therefor in any amount in case of their non- 
return to the vendor, a notation on the vendor's printed invoice that 
“By the acceptance of this invoice, it is agreed that the value of each 
cylinder is as follows: * * *” does not bind the Government to pay 
such values in case of the nonreturn of the cylinders. Payment at a 
reasonable valuation may be allowed, however, upon a claim for the 
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value of four cylinders not returned where the official records disclose 
that the said cylinders could not be located some time after delivery to 
the Government and there is no showing of their ever having been 
returned to the vendor. 

Decision by Comptroller General McCarl, January 18, 1926: 

The Linde Air Products Co., by letter dated October 22, 1925, 
applied for review of settlement No. 014633, dated October 2, 1925, 
disallowing its claim for $140, the alleged value of oxygen cylinders 
Nos. K-314455, K-—122369, K-122806, and K-209676 delivered to 
the United States Government at Atlanta, Ga., in September and 
October, 1920, and not returned. 

Purchase Order No. 5-GS-21-949, dated October 28, 1920, was 
issued to the company for shipment within five days to depot 
quartermaster, United States Army, general supply depot, ware- 
house D-17, Atlanta, Ga., f. o. b. company’s plant, Atlanta, Ga., of 
“6,520 cubic feet of oxygen (31 tanks) 220 cubic feet to tank.” The 
order contained a provision as follows: 

Cylinders to be returned to supplier when empty, and for all cylinders 
not returned within 30 days from date of shipment a rent charge of 25¢ 


per cylinder will be payable for all time over thirty days each cylinder is 
away from contractor distributing station. 


The quartermaster’s receiving report shows that the 31 cylinders, 
setting out their serial numbers, including cylinders 314455 and 


122369, were received by truck November 1, 1920. 

Cylinders K-122806 and K-209676 were alleged by claimant to 
have been furnished on medical order PO-802 and to have been 
called for by United States Army truck for the Lawson General 
Hospital, Atlanta, Ga., on September 24, 1920. No copy of said 
order was submitted by the claimant nor was any found with the 
papers in the case. 

A duly appointed board of officers investigated July 31, 1924, the 
claim for the return of or payment for the four oxygen cylinders in 
question. The board found, in substance, that delivery of the four 
cylinders had been made as alleged by claimant and that due search 
of all pertinent records and other inquiry failed to disclose any evi- 
dence indicating return to the claimant or payment therefor, and 
recommended payment in the amount of $140, being at the rate 
of $35 per cylinder. 

In disallowing the claim it was stated that the evidence failed to 
prove that cylinders K-122806 and K-209676 were delivered to the 
Government and the records of the War Department failed to show 
receipt of the same. 

Claimant has since furnished a certified copy of order No. 802 
Med., which is dated September 24, 1920; also copy of its bill of tad- 
ing of same date, No. 46915, showing delivery of the oxygen to 
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Government truck in cylinders K-122806 and K-209676, signed 
“Henry B. Rieperts.” Claimant states also that payment for the 
oxygen contained in these cylinders was made by check No. 36138, 
dated October 31, 1920, voucher No. 3167, signed by Charles 
I. Dobbins, captain, Finance Department, United States Army, No. 
26498 Reference to said voucher verifies the statement, and shows 
copy of purchase order No. 802 Med., attached calling for “1 taak 
440 oxygen (contents only)” for immediate delivery, shipment to 
Lawson General Hospital, Atlanta, Ga. Instead of in one tank, 
shipment of the 440 cubic feet of oxygen appears to have been made 
in two cylinders, each of 220 cubic feet capacity. Claimant’s invoice 

attached to the voucher is for “ 440 cubic feet oxygen in our cylinders 
as per shipping list attached. Cylinders are loaned to you in accord- 
ance with terms stated on back hereof.” No shipping list is attached. 
The terms referred to read: 

By the acceptance of this invoice, it is agreed that the value of each cylinder 
is as follows: 110 cubic feet capacity, $22.50 ; 220 cubic feet. capacity, $35.00; °15 
cubic feet capacity, $47.50. Free allowance period shall commence on the date 
of shipment of oxygen. Rental shall accrue from expiration of free allowance 
period until receipt of returned cylinders by The Linde Air Products Co., at 
its said distributing station, all expenses prepaid. 

The invoice indicates also: “Shipped from Atlanta, B/L. 46915, 
°° * For tek” 

The t rms above quoted with reference to the value of cylinders 
are not binding upon the Government, since the purchase order for 
the oxygen makes no provision for payment in any amount for cyi- 
inders not returned; nor is any provision made therein with refererce 
to reital. It may be said also that the provision quoted, supra, frem 
purchase order of October 28, 1920, is not enforceable against tne 
(government because it is indefinite as to the time for which it mignt 
run. 

It has be-n held that for oxygen cylinders retained for the benefit 
of the Government beyond a reasonable period for their return, a 
reasonable rental therefor based on the estimated depreciation dur- 
ing the time so retained by the Government is authorized, although 
the contract for the gas furnished therein contained no provis:on 
for rental of cylinders. A-3582, February 26, 1925. 

No claim, however, is made for rental of the four cylinders in 
question, nor does it affirmatively appear that the Government 
derived any benefit from their retention beyond a reasonable period 
from the time of their delivery by the claimant. 

It does appear that a Jarge number of oxygen cylinders were sold 
by the Government at public auction at Atlanta, Ga., in May, 1922, 
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at about $10 each, but it has not been established that the four 
cylinders in question were among those so sold. 

While the evidence shows negligence or carelessness on the part 
of the Government officers concerned in not returning the cylinders 
to claimant after the contents had been used, as well also on the part 
of the claimant in not taking up with such officers the matter of the 
return of the cylinders until after a year or more from the time of 
their delivery to the Government, it would appear, from the present 
showing of the record, that the Government may properly pay the 
claimant the reasonable value of the four cylinders which the Gov- 
ernment officers concerned are not able to locate and which have not 
heen returned to claimant. 

Although requested to furnish evidence showing the market value 
of the cylinders, claimant has submitted nothing further than the 
notation on its printed invoice that the value of cylinders of 220 
cubic feet capacity is $35 each. The American Oxygen Service Co. 
has stated that to it such cylinders represent an investment of * more 
than $25 each.” A-11241, November 21, 1925. A valuation of like 
cylinders has been placed by this office at $16 each, based upon the 
report of the commanding officer, Edgewood Arsenal, A-3582, 
February 26, 1925. 

Upon review $64 is certified due claimant as in full satisfaction of 
its claim for the value of the four cylinders not returned to it by 
the Government. 


(A-12024) 


CONTRACTS, LIQUIDATED DAMAGES—COMPUTATION OF DAYS OF 
DELAY 


While it is a general rule that in legal contemplation there are no fractional 
days, and the day on which an act is done must be entirely included or 
excluded, this rule may be altered or modified either by contract or a 
specific provision of law. 

In computing the amount of liquidated damages to be assessed under a con- 
tract for the furnishing of photographic copies of patent drawings where 
the contract was performed in the District of Columbia and the work was 
to be completed in two secular days, Sundays and Saturday half holidays 
are to be excluded in determining the due date as well as the period of 
day, Saturday after 12 o’clock noon being a legal half holiday in the 
District of Columbia. 

Under a liquidated-damage contract “secular days” are construed to mean 
the same thing as “ working days.” 


Decision by Comptroller General McCarl, January 19, 1926: 
Mr. J. B. Callahan, chief disbursing clerk, Department of the 
Interior, has requested review of settlement No. C-29614-I, dated 
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August 14, 1925, in which credit was disallowed for $400, being the 
amount alleged to have accrued as liquidated damages for delay in 
deliveries of certain orders for photographic copies of patent draw- 
ings, etc., delivered in July and August, 1924, under contract dated 
June 10, 1924, between the Commissioner of Patents and the Com- 
mercial Photo Co., payment for such deliveries having been made 
without deduction of liquidated damages on vouchers 3980, August, 
i924, and 6628, September, 1924. 

In article 4 of the contract the contractor agreed “to fill all orders 
and make deliveries of prints within two (2) secular days after the 
receipt of any order or orders by him.” In article 7 the contractor 
agreed, in the event of failure to complete any order or requisition 
within the time stated, “to pay to the Government in each instance 
for each and every secular day after the date fixed for the comple- 
tion of the work on such order or requisition the sum of ten dollars 
($10.00) .” 

The words “secular days” as used in the contract in the instant 
case are synonymous with “working days” and in computing the 
days of delay beyond the time fixed for deliveries Sundays and legal 
holidays are to be excluded. 2 Comp. Gen. 322; 5 id, 87. 

In determining the delay days for which liquidated damages 
should be deducted the day upon which the time limit expires is 
to be excluded and the day of completion is to be included. 24 Comp. 
Dec. 49. 

There are no fractional days in legal contemplation as a general 
rule and the day on which an act is done must be entirely included 
or excluded, Louisville v. Portsmouth Savings Bank, 104 U. 8S. 169; 
McGill v. U. S. Bank, 12 Wheat. (U. S.) 511. But this rule may 
be altered or modified either by contract or a specific provision of 
law. 

The contract under consideration having been performed in the 
District of Columbia and the law providing (see section 1389 of the 
District of Columbia Code) that “every Saturday, after 12 o’clock 
noon,” shall be a holiday “for all purposes,” such Saturday half 
holidays are to be excluded in determining the due date and the 
delay period under a contract which provides, as in the instant 
case, that the work shall be completed in a specified number of 
“secular days” or “working days” and that liquidated damages 
are to be deducted for each secular or working day’s delay there- 
after. 1 Comp. Gen. 552. 
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Applying the rules herein referred to liquidated damages accrued 
under the contract in question for delays in delivery as shown by 
the following table: 

Work Sundays Number 


4 and days of Damages 
returned holidays delay 


Order 


delivered Requisition No. 


1924 


July 
July 
July 
July 
July 


Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


3 
ll 
15 
18 
25 

1 

8 
12 
15 


22 


33_ .- 
42-—43- 


78-79-80 
96-97-98 
105-106-107 
114-115-116 
132-137, Ine 


NAN Ns 
BNR BNISN 


ee OO et et Ot 


. me ee 
RO\NtONEN 


Aug. 29 


Accordingly, upon review a difference of $90 is certified for credit 
in the disbursing clerk’s accounts, the disallowance to the extent of 
$310 being sustained. 


(A-12435) 
CONTRACTS—COST OF INSPECTION AND SUPERINTENDENCE 


Under a contract providing that if the contractor failed to complete the 
work within a specified time, or if the time limit should be waived by 
the contracting officer, he should be charged with “all expenses for in- 
spection and superintendence after the date fixed for completion, etc.,” 
and the contractor failed to complete the work within the specified time 
but was permitted to continue it until completion, he is chargeable with 
the actual amount expended by the United States for inspection and 
superintendence and any other item of loss or damage, if any, it may 
have sustained by reason of the default, and not with the difference be- 
tween the total cost of inspection and superintendence and the estimated 
cost if there had been no delay. 


Comptroller General McCarl to Maj. H. A. Finch, United States Army, Janu- 
ary 19, 1926: 


By indorsement of the Chief of Engineers, dated December 18, 
1925, I have your letter of December 5, 1925, requesting to be ad- 
vised whether you are authorized to pay a certain approved 
voucher covering partial payment to the United Dredging Co., 
for work done in Los Angeles Harbor during November, 1925, 
under contract dated November 16, 1923. 

In connection with the request you state: 


* *° * The point on which this office desires information is * * * ag 


to whether the cost of inspection from September 23 to November 30, 1925— 
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i. e., 2,4; months—for two inspectors at $150 each per month (or $680.00 in 
ali) should be deducted from the payment now due the United Dredging Com- 
pany, or whether this contractor should be allowed a total of 16?§ months 
free inspection, this period of 1634 months being equal to the period between 
April 28, 1924, the date of beginning work, and September 22, 1925, the date 
set for the completion thereof. 

* * * The total period of free inspection, amounting to 16%§ months, 
if authorized, would means that an extension of time of 3#4 months beyond 
the date originally set for completing the contract would be given the con- 
tractor in this case, thus extending the time of free inspection to January 
15, 1926. The period of 3%#4 months referred to is the time that elapsed 
between April 28, 1924, the date originally set for beginning the work, and 
August 20, 1924, the date on which work was actually begun. 

* * * Attention is invited to the fact that the contractor, through 
circumstances beyond his control, did not begin work on the project until 
three months and twenty-three days after the date originally set for the 
commencement of the work. The United States suffered no loss due to this 
delay. 


Under contract dated November 16, 1923, the United Dredging 
Co., agreed to do the work of dredging approximately 841,700 cubic 
yards in the triangular area in Los Angeles Harbor, for which the 
United States agreed to pay at the rate of $0.4197 per cubic yard 
place measurement for material dredged. Work was to begin 
by April 28, 1924, and to be prosecuted at an average rate of 50,000 
cubic yards per month. 

It appears that if the work had begun on the date mentioned 
and had been carried on at the average rate stipulated, the project 
would have been completed about September 22, 1925. This was 
noi done. The contractor by dredging a few hundred yards, made 
a technical beginning of the work upon the date set for commence- 
ment, but, due to other reasons not the fault of the United States, 
continuous dredging did not start until August 20, 1924. 

It also appears that notwithstanding the delay in commencement 
and progress of the work the contractor was permitted to continue 
the work to completion as authorized under the provisions of article 
5 of the contract as follows: 

If the contractor shall fail to deliver the material or to prosecute the work 
covered by this contract so as to complete the same within the time agrecod 
upon, then, in lieu of taking the work out of the hands of the contractor as 
provided in Article 4 of this agreement, the contracting officer, with the prior 
sanction of the Chief of Engineers, may waive the time limit and permit the 
contractor to finish the work within a reasonable period, to be determined by 
the contracting officer. Should the time limit be thus waived, all expenses for 
inspection and superintendence after the date fixed for completion, including 
all necessary traveling expenses connected therewith, and all other actual 
losses and damages to the United States due to the delay beyond the time 
originally set for completion, shall be determined by the contracting officer and 
deducted. from any payments due or to become due the contractor: Provided, 
however, That no charge for inspection and superintendence shall be made for 
such period after the date fixed for completion of this contract, as, in the 
judgment of the contracting officer, approved by the Chief of Engineers, shall 
equal the time which shall have been lost through any cause for which the 


United States is responsible, either in the beginning or prosecution of the work, 
or in the performance of extra work ordered by the contracting officer, or on 
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account of unusual freshets, ice, rainfall, or other abnormal force or violence 
of the elements, or by strikes, epidemics, local or State quarantine restrictions, 
or other unforeseeable cause of delay arising through no fault of the contractor, 
and which actually prevented such contractor from delivering the material or 
commencing or completing the work within the period required by the con- 
me. * S$ © 


By September 30, 1925, the project was 71 per cent completed. It 
is estimated that the work will be completed by March 1, 1926, more 
than five months after the date originally set for completion. It 
is understood that the delay was not due to any of the causes for 
which the contract authorizes extension of time without expense to 
the contractor. The statement is made that the engineering depart- 
ment employed two inspectors to serve on this work at $150 per 
month; that the men were not employed on April 28, 1924, the date 
work was supposed to begin, but on September 1, 1924, 12 days after 
work actually began; and that had the contractor started work on 
time the department would have been required to hire the inspectors 
four months and three days earlier than was actually done. It is 
also stated that neither the Government nor any other agency has 
suffered any actual loss due to the delay in completion of this work. 

The contract does not provide that any additional cost of inspec-. 
tion resulting from the contractor’s delay will be charged to him but 
that “all expenses for inspection and superintendence after the date 
fixed for completion, including all necessary traveling expenses con- 
nected therewith, and all other actual losses and damages to the 
United States due to the delay beyond the time originally set for 
completion,” consequently, the expense of inspection and superin- 
tendence during the original contract period should be borne by the 
Government, but from the time of the date fixed for completion and 
during the extension of time granted, the burden at once shifted 
from the Government to the contractor, and the contractor is thence- 
forth chargeable with the entire cost of such inspection and superin- 
tendence during the delay period regardless of actual loss. 12 Comp. 
Dec. 11; id. 15. 

In making final settlement with the contractor in this case the 
entire amount expended by the Government for inspection and 
superintendence during the delay or extension period should be 
ascertained and deducted from any moneys otherwise due to the 
contractor. The Government should also be made whole for any 
other item of loss or damage, if any, which it may have sustained by 
reason of this contractor’s default. 

Payment on the voucher without deduction of costs of inspection, 
etc., is not authorized, 
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(A-11808) 


LEASES—-ALTERATIONS 


Where a lease agreement (proposal and acceptance) for property to be used as 
a post-office garage provided for payment, within 30 days after occupancy, 
of a certain sum to cover expenses of making alterations which appear to 
be for the sole use and benefit of the Government, the lessor may be reim- 
bursed therefor in accordance with the provisions of the lease agreement 
as for garage facilities within the meaning of the appropriation “ Vehicle 
Service, Post Office Department, 1925,” act of April 4, 1924, 43 Stat. 86. 


Comptroller General McCarl to the Postmaster General, January 20, 1926: 

Consideration has been given your letter of October 29, 1925, rela- 
tive to the matter of a payment of $440 made to H. W. Metcalf by 
the postmaster of Jacksonville, Fla., as additional rental for the 
post-office garage at that point, for the month of May, 1925. The 
circumstances under which the payment in question was made appear 
to be as follows: 

In January, 1925, owing to the assignment of additional trucks 
to the Jacksonville post office and the designation of the garage at 
that point as the central repair unit for overhauling motor vehicles 
for other smaller post offices in the State of Florida, it became neces- 
sary to arrange for additional garage space and the matter was 
taken up with the lessor of the premises then occupied by the garage 
with a view to determining whether he could furnish the necessary 
accommodations at a reasonable rate of rental. Accordingly, the 
lessor submitted three proposals covering the lease of a room contain- 
ing approximately 1,485 square feet, immediately adjoining the 
quarters then occupied by the garage but separated therefrom by a 
solid wall. The lessor’s proposals, dated January 3, 1925, are as 
follows: 


Agreement No, 1: I hereby agree to rent to the Post Office Department 
the corner room located at 1201 West Forsyth Street, Jacksonville, Florida, 
adjoining the Station A post-office garage, size, 26’ 8’’ wide by 55’ 6’’ long, 
inside measurements, containing 1,484 square feet of floor space, from December 
16th, 1924, or date of occupancy, at the rate of six hundred dollars ($600.00) 
per annum, until June 30th, 1930. This proposition covers the bare room only. 
No alterations will be made, no light globes, no lights, and no heat or water 
will be furnished. 

Agreement No. 2: In the event agreement No, 1 is not acceptable I agree 
to rent the room mentioned in agreement No. 1, including the cutting of a 
door, 9’ wide by 9’ high, equipped with double fire doors in accordance with 
fire underwriter’s specifications, between the two rooms, furnish all electric 
light fixtures, light and water, from December 16th, 1924, or date of occupancy 
until June 30th, 1930, at the rate of six hundred dollars ($600.00) rent per 
annum; lights, sixty dollars ($60.00) per annum; alterations, four hundred 
and forty dollars ($440.00). The cost of alterations to be paid in cash within 
thirty days from date of occupancy. 

Agreement No. 3: In the event agreements No, 1 or 2 are not acceptable I 
agree to rent the room mentioned in agreements 1 and 2, including the cutting 
of a door, 9’ wide by 9’ high, equipped with double fire doors in accordance 
with fire underwriter’s specifications, between the two rooms, furnish all 
electric light fixtures, light and water, from December 16th, 1924, or date 
of occupancy, until June 30th, 1930, at the rate of ($600) six hundred dollars 
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per annum; lights, sixty dollars ($60.00) per annum; alterations, four hundred 
and forty dollars ($440.00), the cost of alterations to be prorated over the 
period from December 16th, 1924, or date of occupancy to June 30th, 1930, 
plus eight per cent interest. 


On February 3, 1925, the First Assistant Postmaster General ac- 
cepted proposal No. 2 by letter, as follows: 

The department hereby accepts your proposal dated January 3, 1925, to 
furnish additional garage space, reading as follows: 

I hereby agree to rent to the Post Office Department the corner room located 
at 1201 West Forsyth Street, Jacksonville, Florida, adjoining the Station A 
post-office garage, size, 26’ 8’’ wide by 55’ 6’’ long, inside measurements, con- 
taining 1,484 square feet of floor space ; including the cutting of a door, 9’ wide 
by 9’ high, equipped with double fire doors in accordance with fire under- 
writer’s specifications, between the two rooms, furnish all electric light fixtures, 
light and water, from December 16, 1924, or date of occupancy until June 30, 
1930, at the rate of six hundred dollars ($600) rent per annum; lights, sixty 
dollars ($60) per annum; alterations, four hundred and forty dollars ($440). 
The cost of alterations to be paid in cash within thirty days from date of 
occupancy. 

A post-office inspector will supervise the equipment of the additional space 
and upon the receipt of his report that the room is in proper condition the 
postmaster will be authorized to pay rental at the increased rate of $1,860 
a year, including light and water, and you will be reimbursed in the sum of 
$440 covering the cost of the above alterations. 

The annual rental of the garage premises prior to the above pro- 
posal and acceptance was $1,200. The proposal and acceptance 
therefor increased the rental to $1,860 and included further an agree- 
ment to pay $440 for altering the premises by cutting a door 9 feet 
high by 9 feet wide in a wall between the garage spaces. 

With reference to the alterations, it is stated in your letter of 
October 29, 1925, that while the space involved was immediately 
adjacent to the building already under lease, there was a solid wall 
between and the space could not be used without the alterations 
which included the cutting of a door 9 feet high by 9 feet wide, 
equipped with double fire doors between the two rooms, and the 
changing of the location of the electric light fixtures, plumbing, etc., 
embedded in the wall. You further state that: 

* * * Jnasmuch as proposal (b) specified a payment of $440, whereas 
the payments under proposal (c) would approximate $660 during the remainder 
of the term of the lease, with the probability of the additional charge con- 
tinuing should the lease be renewed on its expiration, proposal (b) was ac- 
cepted and the postmaster was authorized to pay $440 additional rental for 
the premises for the month of May, 1925, after the alterations had been com- 
pleted by the lessor in accordance with the terms of his proposal. 

It has been repeatedly held that Government funds may not be 
used to make repairs or improvements to private property held un- 
der lease except where the facts disclosed show that such procedure 
was necessary in the interest of the Government and the cost of-such 
repairs and improvements was specifically made the consideration 
for the rental in whole or in part, having due regard also to the 
ordinary rental value of the property. 6 Comp. Dec. 146; 6 id. 943; 
2 Comp. Gen. 606. 
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The expense involved in the instant case, however, is not for re- 
pairs to private property, nor does it appear that the expense is for 
an improvement thereto that inures to the benefit of the lessor. The 
cutting of the doorway in the solid wall and the fitting of the door- 
way with fire doors appear rather to be alterations made for the 
-ole use and benefit of the Government. 

In view of all the facts and circumstances appearing in this case, 
it is held the payment as made in accordance with the provisions of 
‘he agreement therefor was authorized. Such expense also may 
be regarded as one covering garage facilities within the meaning of 
the appropriation for vehicle service, act of April 4, 1924, 43 Stat. 
86, which reads: 


For vehicle allowance, the hiring of drivers, the rental of vehicles, and the 
purchase and exchange and maintenance, including stable and garage facili- 
ties, of wagons or automobiles for, and the operation of, screen-wagon and 
city delivery and collection service, * * * Provided, That the Postmaster 
General may, in his disbursement of this appropriation, apply a part thereof 
to the leasing of quarters for the housing of Government-owned automobiles 
at a reasonable annual rental for a term not exceeding ten years. 


Accordingly, said appropriation having been charged with the ex- 
pense in question, credit for the payment will be allowed in the 
postmaster’s account. 


(A-12397) 
VETERANS’ BUREAU, INSURANCE—BENEFICIARIES 


A divorce granted the wife of the insured prior to the passage of section 23 
of the act of August 9, 1921, 42 Stat. 155, amending section 402 of the 
war risk insurance act, which had no retroactive effect, removed her from 
the permitted class of beneficiaries, and although she remained the desig- 
nated beneficiary under the policy until date of death of insured, which was 
also prior to date of said act, payments under the policy to her were 
unauthorized. 

The removal of the last-designated beneficiary in a policy of term insurance 
from the permitted class prior to the death of the insured does not have 
the effect of reviving an original designation of some other person within 
the permitted class, but the policy must be considered as though no 
beneficiary within the permitted class had been designated. 

Where a policy of term insurance was for consideration on the basis that no 
beneficiary within the permitted class had been designated, but no lawful 
award was made on that basis under the laws in force prior to March 4, 
1925, payments under the policy should be made to the estate of the 
insured in accordance with the provisions of section 303 of the World War 
veterans’ act of June 7, 1924, as amended by section 14 of the act of 
March 4, 1925, 48 Stat. 1310. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 20, 1926: 

I have your letter of December 16, 1925, requesting decision with 
respect to the proper distribution of the insurance under policy 
issued to Russell W. Walker. 

You state the facts to be as follows: 


Effective May 6, 1918, Russell W. Walker, who was at that time in the mili- 
tary service of the United States, appfed for war-risk term insurance in the sum 
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of $10,000, designating his mother as his beneficiary in the event of his death, 
and his father as the alternative beneficiary. On November 29, 1918, he duly 
executed a change of beneficiary, naming his wife, Rose Walker, as beneficiary 
of the full amount of his insurance, and this latter designation was in effect at 
the time of his discharge from the Army, on January 11, 1919. His insurance 
lapsed for nonpayment of premium at midnight of March &, 1919. 

Rose Walker, the designated beneficiary and wife of the insured, obtained 
a decree of divorce from Russell W. Walker on February 16, 1920. Russell 
W. Walker died on February 18, 1921. After his death insured was rated as 
having become permanently and totally disabled on October 1, 1920. He had 
been rated as having a compensable disability from the date of his discharge 
and as no compensation had been collected by him his insurance was revived 
under the third proviso of section 408 of the wur-risk insurance act. There- 
after, the installments of insurance payable from: October 1, 1920, when Russell 
W. Walker became permanently and totally disabled, to the date of his death, 
were awarded to his administrator and the installments accruing after his 
death were awarded as hereinafter stated. Paymeut was stopped in January, 
1924, because it was held that the third proviso of section 408 was not 
applicable to this case. However, in August, 1924, after the passage of the 
World War veterans’ act, 1924, payment of insurance was resumed because of 
the provisions of section 305 of the World War veterans’ act. 

At the time of Russell W. Walker’s death, February 18, 1921, by reason of 
her divorce prior thereto, Rose Walker, his wife and the last-dlesignated bene- 
ficiary of his insurance, was not within the permitted class of beneficiaries, 
and therefore at that time was not entitled to insurance benefits. The claim 
has therefore been made that the insurance due from the date of the death of 
Russell W. Walker should have been awarded either to his mother, the bene- 
ficiary designated in the original application for insurance, or to those persons 
within the permitted class of beneficiaries who would, under the laws of the 
State of residence of Russell W. Walker, be entitled to his personal property 
in case of intestacy as provided in section 402 of the war-risk insurance act. 


Section 23 of the act of August 9, 1921, 42 Stat. 155, amended sec- 
tion 402 of the war-risk insurance act by adding subsection (a) to 
read as follows: 
Where a beneficiary at the time of designation by the insured is within the 
permitted class of beneficiaries and is the designated beneficiary at the time of 
the maturity of the insurance because of the death of the insured, such bene- 


ficiary shall be deemed to be within the permitted class even though the status 
of such beneficiary shall have been changed. 


In decision of March 13, 1925, 4 Comp. Gen. 761, it was held, as 
follows: 
No retroactive effect was given to this provision and it was omitted from 


and repealed by the World War veterans’ act of June 7, 1924. Accordingly, it 
was controlling only from August 9, 1921, to June 6, 1924, inclusive. 


The act of March 4, 1925, 43 Stat. 1309, reenacted this provision 
effective from June 7, 1924, so that it may be considered as having 
been in effect continuously from August 9, 1921, but at no time prior 
to that date. 


Decision of March 13, 1925. supra, also stated as follows: 


As a general rule, war-risk insurance being statutory is subject to statutory 
changes unless specifically reserved in the statute. The primary rule must be 
that rights under policies of war-risk insurance are to be determined in accord- 
ince With the statute in force when the policy of the insurance matures by 
death or permanent total disability. * * * 


The policy of insurance issued to Russell W. Walker, considered 
asnever having lapsed because of uncollected disability compensa- 
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tion, matured by the happening of permanent total disability Octo 
ber 1, 1920, and the installments of insurance which should have been 
paid to the insured during his lifetime were properly awarded to 
the administrator of his estate. The rights of the death beneficiary 
to the remaining unpaid installments became fixed at the date of 
death of the insured, February 18, 1921, under the provisions of law 
then effective. 

As section 23 of the act of August 9, 1921, supra, was then not in 
force, the former wife of the insured was not entitled as the desig- 
nated death beneficiary because the divorce granted February 16, 
1920, removed her from the permitted class. This failure of the 
designated beneficiary at date of death of insured did not have the 
effect of reviving the original designation of the mother or father, 
but the policy must be considered as though no beneficiary within 
the permitted class had been designated. 

Under section 402 of the war-risk insurance act, as amended by the 
act of June 25, 1918, 40 Stat. 615, 616, award should have been made 
“to such person or persons within the permitted class of beneficiaries 
as would under the laws of the State of the residence of the insured 
be entitled to his personal property in case of intestacy * * *.” 

But as no such award appears to have been made, payment should 
now me made to the estate of the insured under the provisions of 


sertion 303 of the World War veterans’ act as amended by section 14 
of the act of March 4, 1925, 43 Stat. 1310, which is retroactively 
effective to October 6, 1917. except in so far as affecting payments 
under existing awards legally made. 


(A-19487) 


VETERANS’ BUREAU, INSURANCE—REINSTATEMENT 


Reinstatement of a war-risk insurance policy under the provisions of section 
304 of the World War veterans’ act of June 7, 1924, as amended ly section 
15 of the act of March 4, 1925, 43 Stat. 1310, is effected when the Vet- 
erans’ Bureau has determined that all the conditions precedent fixed by 
the statute have been met, and a letter mailed less than six months 
subsequent to said date to the applicant advising him inat the applica- 
tion for reinstatement is not acceptable because he Is suffering from a 
nonservice connected disease, is a sufficient contest within the meaning 
of section 307 of said act to prevent the policy from becoming incontestable. 

An applicant for reinstatement of a lapsed war-risk insurance poli:v whe is 
suffering from a disease not service connected of sufficient degree to 
negative accepting him as an insurable risk is not entiiled to teinstate- 
ment of the policy under the provisions of section 304 of the World War 
veterans’ act of June 7, 1924, as amended by section 15 of the act of 
March 4, 1925, 43 Stat. 1310, and payments under the iapsed policy are 
not authorized. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 20, 1926: 


I have your letter of December 24, 1925, as follows: 


There is submitted herewith for your consideration the case of Mr Frank 
M. Doherty, C-—1,001,542, upon the following statement of facts: Mt Doherty 
was granted 310,000 yearly renewable term insurance effective Fe! ruary 1, 
1918, under Certificate No. T-1,361,238, which insurance was permitted to 
lapse because of failure to pay premium due June 1, 1919. Mr. Doherty was 
discharged April 3, 1919. 

On Muy 4, 1925, application for reinstatement was made under tie provi- 
sions of Section 304 of the World War veterans’ act. This application was 
accompanied by a remittance of $600.00, which amounr wes net suilicient to 
cover premiums with interest to include the month of May, 1#25. <A second 
remittance of $64.00 was made on June 4, 1925, which was sufficient to cover 
premiums with interest to include the month of June, 1925. The ayplicant’s 
physical condition was then considered, and the application was or July 14, 
1925, found to be acceptable. The insured was advised of this action, and 
informed that he should forward the premium for the current month of 
July in order to prevent further lapse. 

Premiums were forwarded regularly by the insured. Upon further and 
more careful review of the medical evidence submitted in counectior with the 
application for reinstatement it was discovered that the entire disability 
from which the claimant was suffering was not service counected but that 
he was also suffering from an intercurrent disability, namely, cancer. 

On October 28, 1925, the applicant was advised by a letter, mailed by the 
bureau to his last-known address, that under section 304 of the World War 
veterans’ act, as amended, his application was not properly acceptable for 
the reason that tbe intercurrent disability wes not service connected. 

Section 307 of the World War veterans’ act provides, as follows: 

“All such policies of insurance heretofore or hereafter issued shall be in- 
contestable after the insurance has been in force six months from the date 
of issuance or reinstatement, except for fraud or nonpayment of premiums 
and subject to the provisions of section 23: Provided, That a letter mailed by 
the bureau to the insured at his last-known address informing him of the 
invalidity of his insurance shall be deemed a contest within the meaning of 
this section: Provided further, That this section shall be deemed to be in 
effect as of April 6, 1917.” 

In view of this it would appear that the letter referred to was a contest 
under the provisions of the act, and having been mailed prior to the expiration 
of six months after the attempted reinstatement that the insurance was 
properly contestable and could not be further continued. However, this posi- 
tion has been questioned and the epinion of your office is sought as to whether 
the six months’ period referred to in section 307 quoted should be computed 
from the date that the application for reinstatement is acted upon or whether, 
in view of the fact that the applicant is compelled to pay al the back 
premiums with interest where he is suffering from a service connected dis- 
ability, that the six months’ period should not be computed from the date 
that he is compelled to pay the premiums on the policy to effect a reinstate- 
ment. In other words, in this case, should the six months’ period provided for 
in section 307 run from July 14, 1925, the date that the application for 
reinstatement was first considered, or should the period be computed from 
June, 1919, the month in which he permitted his insurance to lapse because 
of his failure to pay premiums then due? 

The question also arises as to whether the bureau is authorized to permit 
reinstatements of insurance under section 304 of the World War veterans’ 
act, as amended, where there is an existing intercurrent nonservice connected 
disability, in this case the cancer previously referred to. 


Section 304 of the World \\ar veterans’ act of June 7, 1924, as 
amended by section 15 of the act of March 4, 1925, 43 Stat. 1310, 
provides for reinstatements of insurance policies only where the 
insured, because of health conditions, is not entitled to reinstate- 
ment under the reculations of the Veterans’ Bureau. The statute 
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fixes as the prime condition to the reinstatement that the applicant’s 
disability is the result of injury or disease, or of an aggravation 
thereof, suffered or contracted in the active military or naval service 
during the World War and that the applicant submits during his 
lifetime satisfactory proof that he is not totally and permanently 
disabled. As a condition to acceptance of an application for rein- 
statement under this section the applicant is required to pay all 
the back monthly premiums which would have been payable if 
such insurance had not lapsed together with interest at the rate of 
5 per cent per annum compounded annually on each premium from 
the date said premium is due by the terms of the policy. Because 
otf these conditions precedent, a reinstatement under this section of 
the statute may not be considered as becoming effective until the 
Veterans’ Bureau has determined that such conditions precedent 
have been met—that is to say, until it has been established to the 
satisfaction of the direcior that the applicant is not then totally 
and permanently disabled, that the disability from which he is then 
suffering is service connected; and that the amount of the back 
premiums with interest has been tendered. 

In this case the applicant, Frank M. Doherty, completed ; ayments 
of the back premiums with interest and, apparently, had submitted 
evidence as to health conditions on July 14, 1925, when the Veterans’ 
Bureau found the application for reinstatement to be ac-eptable. 
July 14, 1925, must be considered as the “date of * * *  rein- 
statement ” within the meaning of section 307 of the World War 
veterans’ act, June 7, 1924, 43 Stat. 627, quoted in your sul-mission, 
providing that policies “shall be incontestable after the insurance 
has been in force six months from the date of issuance or rvinstate- 
ment.” Accordingly, the letter of October 28, 1925, mailed by the 
Veterans’ Bureau to the applicant advising him that the application 
was not properly acceptable for the reasons therein stated was a 
contest within six months from the date of reinstatement within 
the meaning of the provisions of the said section 307. The first 
question is answered accordingly. 

With reference to yourgsecond question, it is clear that section 304 
of the World War veterans’ act contemplates that the health condi- 
tion of the applicant for reinstatement be such as to justify the 
Government accepting the applicant as an insurable risk with the 
one exception of service connected disease or disability less than 
permanent and total. If the applicant is suffering from another 
disease or disability not service connected of sufficient degree to 
negative accepting him as an insurable risk, the reinstatement is 
not authorized. 
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THE COMPTROLLER GENERAL 
(A-10854) 


NAVY PAY, LONGEVITY—ENLISTED MEN 





Active duty for purposes of training as a warrant or «a commissioned officer 
in the Naval Reserve Force performed during the period April 6, 1917, to 
December 31, 1921, may not be counted by an enlisted man of the Navy 
in computing his longevity pay under the act of June 10, 1922, 42 Stat, 
630, as amended by the act of May 31, 1924, 43 Stat. 251. 


Comptroller General McCarl to R. G. McNaughton, C. M. M., United States 

Navy, January 21, 1926: 

There has been received your letter of September 19, 1925, re- 
questing further consideration of your claim for longevity increase 
of pay from June 9 to August 6, 1923, the disallowance of which 
was sustained on review September 1, 1925. 

It appears that you last reenlisted June 9, 1923, and that you had 
previous service when last discharged November 20, 1919, of 11 years, 
10 months, and 2 days. In settlement of your claim you were al- 
lowed longevity pay as after 12 years from August 7, 1923. You 
now claim additional longevity credit for active service as a mem- 
ber of the Naval Reserve Force during the period March 18, 1920, 
to September 30, 1921, which was not included in the settlement of 
your claim. The Bureau of Navigation, Navy Department, in letter 
of October 28, 1925, states that you enrolled in the United States 
Naval Reserve Force in the provisional rank of Jieutenant (junior 
grade) on March 18, 1920; that you were discharged therefrom Sep- 
tember 30, 1921, and that during said enrollment you performed 
active duty for purposes of training from November 24 to December 
23, 1920, and from June 4 to July 30, 1921. 

The act of May 31, 1924, 43 Stat. 251, provides: 

That all enlisted men of all the services mentioned in the title of this Act 
who serve as warrant or commissioned officers in any of said services, includ- 
ing adjunct forces thereof, shall be credited with all active service so per- 
formed during the period from April 6, 1917, to December 31, 1921, in the 


computation of their enlisted service for longevity pay purposes and shall be 
paid accordingly. 

































The Naval Reserve Force was an adjunct force of the Navy and 
under this provision an enlisted man who served as a commissioned 
officer therein within the period aati is entitled to credit for 
such service for longevity purposes. 

During the World War many enlisted men accepted appointments 
as warrant or commissioned offiers in the temporary and adjunct 
forces of the military and naval services, and in the Navy those tem- 
porary appointments were in some cases continued to December 31, 
1921. The purpose of the amendment was to allow such men credit 
for service as an officer in computing their longevity as if same had 
been served in an enlisted rating. Within the intent and purpose of 
section 10 of the act of June 10, 1922, as amended by the act of May 
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31, 1924, active services for training purposes as a warrant or com- 
missioned officer of the Naval Reserve Force during the period April 

6, 1917, to December 31, 1921, may not be credited enlisted men of 
the Navy for longevity pay purposes, and you are not entitled to 
credit for training service during the period you were an officer in 
the Naval Reserve Force from March 18, 1920, to September 30, 1921. 
4 Comp. Gen. 336. 

Upon review the settlement is sustained. 


(A-11856) 


TRAVELING EXPENSES—BAGGAGE TRANSFER-TAXICAB HIRE 


An employee of the Interstate Commerce Commission who travels under orders 
requiring the carrying of baggage in excess of that usually carried by hand, 
including official papers and typewriter, and which it is impracticable to 
curry on a street car, may be reimbursed for the baggage transfer charges 
and also for charges for taxicabs when used for the transportation of both 
himself and baggage at a saving to the Government. 


Comptroller General McCarl to W. M. Lockwood, disbursing clerk, Interstate 
Commerce Commission, January 21, 1926: 
1 have your letter of November 2, 1925, submitting, with request 
for decision whether payment thereon is authorized, a voucher in 


favor of Mr. Monroe C. List, an employee of the Interstate Com- 
merce Commission, covering expenditures made in the amount of 
$4.70 for “baggage transfers and personal and baggage transfers 
while traveling on official business during September, 1925.” 

The items involved are listed in the voucher as follows: 


Sept. 7. Transfer one case MeN in official papers, station to hotel, 
fo ea ee 
Transfer self and one case containing official papers, Federal 
Building to station, Milwaukee, Wis 
Transfer self, grip, typewriter, and case ‘containing official 
papers, hotel to station, Chicago 
. Transfer grip and case containing official papers, station to 
PE, TN, TEIN... cncnat-vemneiualanssiqnthtashiaiminimiaisioeiainieeninaiin 
. Transfer self, grip, typewriter, and case containing official 
papers, hotel to station, Montgomery, Ala 
22. Transfer grip and case containing official papers, station to 
hotel, Chicago 
Transfer self, grip, typewriter, and case containing official 
et, TORRE BO, GRIN. CI sie occ eninnitienittincsintepinincadinuninpaiili . 35 


Paragraphs 8 and 9 of the travel regulations for the Interstate 
Commerce Commission provide: 


8. Personal transfers between depots and hotels when the use of street cars 
is not practicable. An explanation will be required, stating why street car 
service was not available, and giving the distance necessary to walk to obtain 
street car service, and distance between depot and hotel. * * * 

9. Baggage transfers where the article transferred is stated as a trunk, 
the actual amount paid but not to exceed $1. Items for the transfer of 
baggage may be claimed if a statement is made that the baggage is more than 
baggage of the kind that is usually carried by hand, such statement showing 
the number of pieces and approximate weight. ete. * * * 

11273 26 34 
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Accompanying the voucher is a statement showing that, in addi- 
tion to ordinary hand baggage, Mr. List was carrying a case con- 
taining official papers and a typewriting machine for official use 
on the trip. 


As the regulations, supra, authorize reimbursement of transfer 
charges where “the baggage is more than baggage of the kind that 
is usually carried by hand” and also authorize reimbursement of 
tuxicab fares “when the use of street cars is not practicable,” and 
as the facts as set forth in the statement accompanying the voucher 
uppear to support the finding, as evidenced by the administrative 
approval, that the transfer charges were necessary and that. con- 
sidering the saving to be effected by the use of taxicabs, the use of 
street cars was not practicable, I have to advise that payment on 
the voucher as submitted in this case in the amount of $4.70. if 
otherwise correct, is authorized. 


(A-12445) 
CONTRACTS—ADDITIONAL WORK 


An existing contract for the performance of work for the Government may not 
be expanded so as to include additional work of any considerable magni- 
tule without compliance with section 3709. Revised Statutes, requiring 
advertising and acceptance of lowest bid, unless it clearly appears that 
the additional work was not in contemplation at the time of the original 
eontracting and is such an inseparable part of the work originally con- 
tracted for as to render it reasonably impossible of performance by other 
than the original contractor. 


Comptroller General McCarl to the Secretary of the Interior, January 21, 1926: 
There has been received your letter of December 22, 1925, re- 
yuesting decision of a question presented as follows: 


By the act of June 5, 1924 (438 Stat., 413 [correct citation p. 417]) there 
was appropriated from the reclamation fund established under the act of 
June 17, 1902 (32 Stat., 388) in connection with the Minidoka project, Idaho, 
$1,045,000 for “operation and maintenance, continuation of construction, and 
incidental operations,” with the following proviso: 

“ Provided, That no part of this appropriation (and no part of any unen- 
eumbered balance of the 1924 appropriation for the Minidoka project) shall 
be expended on the American Falls Reservoir until (1) all acts have been 
performed that are necessarily precedent to the confirmation of title in fee 
in the United States for said reservoir of such Indian londs as are essential 
to the construction of the same; (2) companies and districts which have con- 
tracted to cooperate with the United States in the construction of said reser- 
voir and have contracted to participate in said reservoir to an aggregate 
amount of at least three hundred and sixty-five thousand acre-feet shall have 
paid to the United States their due proportionate share of all moneys ex 
nended by the United States on said reservoir prior to the date of said pay- 
ments, including interest at the rate of 6 per centum per annum from the 
time such moneys were advanced by the United States; (3) The American 
Falls reservoir district and the Empire irrigation district shall excl? have 
filed with the Secretary of the Interior an agreement binding each of said 
districts to the elimination of the second paragraph of article 46 of their re 
spective contracts of June 15, 1923, with the United States; and (4) the said 
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companies and districts shall have paid to or deposited with the United States 
cash or United States Government securities amounting to a total of at 
seast $1,500,000: Provided further, That no contractor shall secure a right 
to the use of water from said reservoir except under a contract containing 
the provision that the contractor shall, as a part of the construction cost, pay 
interest at the rate of 6 per centum per annum upon the contractor's proper 
| roportionate share, as found by the Secretary of the Interior, of the moneys 
udvanced by the United States on account of the construction of said reservoir 
prior to the date of the contract.” 

Of the $1,045,000 so appropriated $665,000 was for the construction of the 
American Falls Reservoir. From the estimates of appropriation included in 
the Budget the following is quoted: 

“The ultimate capacity of the American Falls Reservoir is generally con- 
sidered to be about 3,000,000 acre-feet. It is now proposed to construct it for 
u capacity of from 1,040,000 acre-feet to 1,700,000 acre-feet, the former size 
heing required to take care of the present contracts and the latter to permit 
of a complete transfer of all Jackson Lake rights to American Falls. Con- 
tracts with irrigation districts and others for storage in the American Falls 
Reservoir provide for their advancing the funds as required for construction. 

“There is included $265,000 for dam construction and $400,000 for right of 
way. These funds and those advanced by other organizations will be re- 
quired for the construction of the camp, temporary diversion works, east half 
of spillway section, east abutment, and the purchase of all necessary gates, 
structural steel, right of way, ete.” 

The hearings before the House Subcommittee on Appropriations will be 
found at pages 855-873 of the record, where the various features involved 
are discussed at length. The hearings before the Senate subcommittee will 
be found at pages 71-78 of the record. 

For the fisenl year 1926 there was appropriated $797,000 in connection with 
the Minidoka project “for operation and maintenance, continuation of con- 
struction, and incidental operations.” Of this amount $627,000 was for the 
construction of the American Falls reservoir. 

The hearings before the House Subcommittee on Appropriations will be 
found on pages 384-397 of the record. It will be noted that on pages 386 and 
387 it is shown that all of the four conditions attached to the appropriation 
of June 5, 1924, supra, have been fulfilled. 

The size of the reservoir to be constructed is not stated in any of the acts 
of Congress making appropriations for the project, nor do any of the con- 
tracts executed with the various districts and companies cooperating with 
the United States stipulate the size of the reservoir to be built. These con- 
tracts obligate the respective districts and companies to purchase definite 
amounts of water stated, but with provision for adjustment of the acre-foot 
charge for such water in accordance with the actual cost of the works, the 
various districts and companies agreeing to pay their proportionate part of 
the cost. While plans contemplate a reservoir with a possible ultimate capacity 
of 3,000,000 acre-feet, the appropriations heretofore requested and made by 
Congress were based upon a reservoir with capacity of 1,040,000 acre-feet, or 
in alternative a larger reservoir with capacity of 1,700,000 acre-feet. 

Some of the districts which have heretofore contracted for the purchase 
of storage capacity in the reservoir have defaulted in payment as the con- 
tracts provide, because of inability to sell bonds or otherwise to provide the 
required funds. This renders it necessary for the United States to finance 
a larger proportion of the work than would have been the case had all pay- 
ments been made as provided by the contracts mentioned. This will be the 
case irrespective of the size of the reservoir to be constructed. There is no 
question of the ability of the United States to sell the surplus water which 
will become available in the larger reservoir the construction of which will 
result in a reduction in the cost of storage of approximately $2 an acre-foot, 
making the cost for the larger reservoir about $5 an acre-foot as compared 
to a cost of approximately $7 an acre-foot for the smaller reservoir. 

Under date of January 23, 1925, contract was executed between the United 
States and the Utah Construction Co. for construction of the American Falls 
dam. Varagraph 45 of this contract reads as follows: 

“Change from dam for 1,040,000 acre-feet to dam for 1,700,000 acre- 
feet.—The drawings show a dam for storage of 1,040,000 acre-feet, with the 
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river section built on a base below elevation 4,300, for a dam for storage of 
1,700,000 acre-feet. The United States reserves the right to require the con- 
tractor to change from the construction of the low dam to the construction 
of the high dam by written notice served by the engineer at any time prior 
to the completion of the river section to elevation 4,300. If no such order 
is received, the contractor shall proceed with the construction of the low dam. 
The contractor shall construct said base and other portions of the dam that 
will not be affected by a change from the low dam to the high dam before 
proceeding with the portions of the dam that would be affected by such a 
change. The change from the low dam to the high dam involves an increase 
of about 13.2 feet in the height of the dam and an increase in the volume 
of mass concrete from approximately 107,000 cubic yards to approximately 
156,000 cubic yards, with corresponding increases in other quantities. Pay- 
ment for all quantities in either the high dam or low dam shall be made at 
the unit prices set forth in the proposal in accordance with the provisions 
of paragraph 48 of these specifications, provided that in case the high dam 
is constructed a lump-sum deduction of $40,000 shall be made from the final 
contract payment as adjusted compensation on account of the increase in 
volume of work, this differential being considered as a reasonable estimate 
of the advantage to the contractor.” 

The insertion of this paragraph was prompted by the fact that at the time 
the contract was executed the size of the dam to be constructed was in- 
determinate, being dependent upon the amount of storage capacity in the 
reservoir for the sale of which contracts could be secured and funds ad- 
vanced as required by the last proviso of the act of June 5, 1924, supra. 
The work has now reached a point where it is imperative that the contractor 
be notified whether the small or large dam is to be built. 

Paragraph 51 of the detail specifications made a part of the contract before 
mentioned with the Utah Construction Company, reads as follows: 

“Failure of Congress to appropriate funds.—Where the operations of this 
contract extend beyond the current fiscal year, it is understood that the con- 
tract is made contingent upon Congress making the necessary appropriation 
for expenditures thereunder after such current year has expired. In case such 
appropriation as may be necessary to carry out this contract is not made, 
the contractor hereby releases the United States from all liability due to the 
failure of Congress to make such appropriations.” 

No conditions or limitations are prescribed by the various acts of Congress 
other than those contained in the act of June 5, 1924, hereinbefore quoted, 
all of which have been fully met. If the larger dam is constructed and no 
further funds are provided by cooperating districts and companies, the appro- 
priation by Congress of approximately $1,635,000 additional funds will be 
required. The estimated gross cost of the larger dam is $8,384,000. 

In the light of the authorization heretofore given and the conditions out- 
lined there appears to be no reason why the Utah Construction Company may 
not be directed to proceed with the construction of the larger dam, subject, 
of course, to the appropriation by Congress of the additional funds necessary 
to complete the work as provided in paragraph 51. Because of the magnitude 
of the work and the unusual conditions surrounding it, your decision upon 
this point is requested. 


The matter that first suggests itself, from an examination of the 
facts as stated in your submission, is whether the defaults of dis- 
tricts as stated, which will necessitate the United States financing 
an increased proportion of the work, is such a new condition or one 
attempted to be guarded against by the proviso in the enactment 
approved June 5, 1924, quoted in your submission, as to require 
further legislative authority or expression in the matter. The facts 
submitted are not sufficient to make the situation clear in this re- 
spect and no view is now expressed thereon. 

It will be assumed in what is hereafter said that there exists ad- 
ministrative warrant and authority to increase the capacity of the 
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reservoir by the additional work proposed and that in connection 
with the contracting for the dam to store 1,040,000 acre-feet, with 
the Utah Construction Co., competition was obtained as required 
by section 3709, Revised Statutes. 

It appears the proposed change to increase the storage capacity 
from 1,040,000 to 1,700,000 would practically double the work actually 
contracted for and that the Utah Construction Co. as a part of 
its contract in the matter agreed to do such additional work, if 
directed so to do, at the unit price stipulated with a lump-sum de- 
duction of $40,000 on account of advantages that would accrue to 
it by reason of the increased work. It is suggested there was a 
question at the time of contracting whether the construction should 
be to give a storage capacity of 1,040,000 or 1,700,000 acre-feet, and 
that because of such uncertainty the provisions for alternative con- 
struction were included in the contract with the Utah Construction 
Co. It does not appear whether the invitation for bids included 
such matter of alternative construction so as to require bidding 
thereon accordingly. Neither does it appear that the additional 
construction work, if it should be determined upon, could not be 
done by another than the Utah Construction Co., and possibly at 
a price less than its present offer. ; 

By the provisions of paragraph 45 of the contract the United 
States unquestionably reserved the right to have the dam so con- 
structed, at its election, as to give the greater storage capacity, and 
the Utah Construction Co. not only agreed to proceed with its con- 
tract work in such a way as to leave for later determination the 
matter of the additional construction, but in connection therewith 
definitely agreed as to the price it would charge for doing the addi- 
tional work in the event the United States should direct it to proceed 
therewith. It does not necessarily follow, however, from what is 
shown that the additional work was necessarily for performance, if 
determined upon, by the Utah Construction Co. If the matter of 
alternative construction as appears in the Utah Construction Co. 
contract was duly submitted for bids pursuant to section 3709, Re- 
vised Statutes, was bid upon, and the contract work as so disclosed 
and bid upon was awarded the Utah Construction Co. as the lowest 
responsible bidder as required by law, there would now appear no 
legal objection to such determination and action thereon as would 
require doing of the additional work by such company as per the 
terms and conditions of its contract. Otherwise, the situation would 
‘ appear to be that as a part of its agreement with the United States 
the Utah Construction Co. agreed to do the additional work, if called 
upon to do it, at the price stipulated in the contract. Such agree- 
ment, however, while no doubt binding upon the company, would 
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not render unnecessary compliance with the provisions of section 
3709, Revised Statutes, as to now obtaining competition in the mat- 
ter of letting contract for the additional work, if it should be 
determined upon. In general, an existing contract may not be 
expanded so as to include additional work of any considerable mag- 
nitude, without compliance with section 3709, Revised Statutes, 
unless it clearly appears that the additional work was not in con- 
templation at the time of the original contracting and is such an 
inseparable part of the work originally contracted for as to render 
it reasonably impossible of performance by other than the original 
contractor. The apparent probability that the additional work may 
be done more conveniently.or even at less expense by the original 
contractor, because of being engaged upon the original work, or 
otherwise, is not controlling of the matter as to whether the provi- 
sions of section 3709 are for application. Whether the original 
contractor can do the work at less expense to the Government than 
can any other contractor is possible of definite determination only by 
soliciting competitive bids as contemplated under said section. In 
the instant matter it would appear entirely proper for the Utah 
Construction Co. to bid on the additional work, but in view of its 
contract it could not be awarded a contract with provisions less 
advantageous to the Government than appear in its existing con- 
tract, its proffer in the matter being presumed to have been given 
consideration and weight in the awarding of the original contract. 

In the absence of definite information on the points herein men- 
tioned, I can not advise you more specifically at this time. 


(A-12580) 


TRAVELING EXPENSES—OFFICERS OF THE NAVY 


Officers of the Navy ordered to proceed to Hampton Roads, Va., and report to 
the commanding officer of the U. S. S. Texas for passage to observe the 
tests on the BB-47? (ex-Washington) which were conducted at sea, and 
upon completion of this duty to return to their regular stations, were not, 
while on board the Teras, traveling either within or outside the limits of 
the United States in North America within the meaning of section 12 of the 
act of June 10, 1922, 42 Stat. 631, but were in a duty status and are not 
entitled to reimbursement for mess bills incurred while on the Teas. 


Decision by Comptroller General McCarl, January 21, 1926: 

F. G. Pyne, commander (S. C.), United States Navy, has applied 
for revision of settlement No. M—16317—N, dated November 30, 1925, 
disallowing certain vouchers in his accounts for December, 1924, and 
January, 1925, covering reimbursement for mess bills incurred by 
certain Navy officers on the U. S. S. Z’ewas, as follows: 
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V eer In favor of — Amount 


18981 Lt. Comdr. W. W. Wilson | $9. 00 
19180 Comdr. Garrett L. Schuyler 9. 00 
Bosse | pear Aamine: (meres F. Fuge... 6) oc cc ce ee] . 00 
20628 Capt. Bion B. Bierer . 00 
20686 Lt. Comdr. A. M. Charlton | 3. OO 
20690 Lt. Comdr. Leslie L. Jordan 9. 00 
20693 Rear Admiral Robert Stocker . 00 
20694 Comdr. Herbert 8S. Howard 9. 00 
Siger |-tromsar: Menry Mi: Mews ese. 9. 00 
21332 Lt. (J. G.) Roy T. Coudrey . 00 
21792 Comdr. C. R. Hyatt . 00 
uae + lay ae ee Oe eS Ni a Pek oie ee. . 00 
ee Asn Aa Pee TEAS kb. os. ene Gantanee ous . 00 
See.) Gane. ces ee Beene (0. GC.) co. 5. es nce cc cana 9. 00 
24209 Comdr. Kenneth Whiting 9. 00 





The said vouchers were disallowed on the ground that the officers 
were in a duty status while on the 7’evas and therefore not entitled 
to reimbursement for cost of subsistence. 

In regard to the first-described voucher it appears that the fol- 
lowing order, dated November 11, 1924, was issued to Lieutenant 
Commander Wilson, Bureau of Ordnance, Navy Department: 
Subject: Temporary additional duty. 

1. On or about 15 November, 1924, you will proceed to Hampton Roads, Va., 
and report to the Commanding Officer of the U. 8S. S. T’evas for passage to ob- 
serve the tests on the BB-47 ex Washington. 

2. This is in addition to your present duties, and upon the completion there- 
of you will return to Washington, D. C., and resume your regular duties. 


3. Your claim for subsistence while on board the U. S. S..Tevas should 
be forwarded via the Bureau of Navigation. 


It appears from the indorsements on the order quoted that Lieu- 
tenant Commander Wilson left Washington, D. C., 6.30 p. m. 
November 16, 1924; arrived Old Point, Va., 6.30 a. m. November 17. 
1924; and there reported on the U. S. S. Zewas; was detached from 
the U.S. S. Zexas at Old Point, Va., 6.45 p. m., November 25, 1924, 
duty having been completed, and arrived at Washington, D. C., the 
next morning. The voucher in his favor was to reimburse him for 
the amount of his mess bill while on board the U. S. S. 7’exas from 
November 17 to 25, 1924, inclusive, and is in addition to mileage from 
Washington to Old Point, Va., and return. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, provides mile- 
age for officers “when traveling under competent orders without 
troops ” at the rate of 8 cents; authorizes actual expenses or per diem 
in lieu of subsistence for repeated travel and provides: 


* * * Actual expenses only shall be paid for travel under orders outside 
the limits of the United States in North America. * * * 


The claim for reimbursement for mess bills while on the 7’ewas is 
on the theory that the officer was traveling under orders outside the 
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limits of the United States. It is to be observed that the order 
quoted directed no travel outside the limits of the United States. It 
refers to the reporting on the U.S. S. 7'ewas as “ for passage,” but 
for passage to what point is left to the imagination. The duty was 
“to observe the tests on the BB-47 (ex Washington)” and it is 
understood these tests were observed from the 7'evas; and that the 
Washington was anchored some 15 miles at sea. 

The officer was actually ordered to perform a temporary duty pos- 
sible of performance only from aboard ship and the port at which 
the ship named could be reached was stated in his orders. After re- 
porting aboard for the performance of the temporary duty assigned 
his travel status ceased until the duty was completed and he com- 
menced the return journey to bis permanent station after detach- 
ment from the ship. Such movement of the vessel as was necessary 
to observe the tests did not constitute the officer a traveler entitling 
him to reimbursement of expenses in any form, but was travel in 
the district where his duties lay. 4 Comp. Dec. 86; 19 id. 17; 15 MS. 
Comp. Dec. 55, case of Bertolette, October 4, 1900, and 2 Comp. Gen. 
673. In the latter case it was said with respect to travel in a mile- 
age status to a temporary station, reimbursement being under section 
12 of the act of June 10, 1922: 


* * * An officer is not in a travel status after arrival at a temporary 
duty station and is not entitled to reimbursement for any expenses of sub- 
sistence at such temporary duty station. * * * 


See also 1 Comp. Gen. 728. 

As has been frequently stated, mileage is a form of commutation 
of traveling expenses, being intended to reimburse the officer for 
the cost of transportation, and the cost of subsistence, both while 
traveling and while in the performance of temporary duty. The 
assumption in this case is that the officer was ordered to a designated 
point on the high seas and return therefrom, thus giving him mile- 
age for the land travel and subsistence during the entire period of 
the performance of temporary duty. The normal station of a naval 
officer is on a naval vessel, and if while on shore duty in the United 
States he is assigned to temporary duty possible of performance only 
while aboard a naval vessel a few miles from shore on the high seas, 
he is not after going aboard the ship traveling “under orders out- 
side the limits of the United States in North America” within the 
intent and meaning of section 12 of the act of June 10. 

The other vouchers disallowed covered the mess bills of the re- 
spective officers while on board the 7'exas to observe said tests under 
similar orders. 

Upon review the settlement is sustained. 
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(A-12112) 
TELEPHONE SERVICE—INCREASE IN RATES 


Where a contract for the furnishing of telephone service for a quarantine 

. station of the Public Health Service provided that the rates therein specified 
were “subject to any changes made by a duly authorized State or Govern- 
ment commission during the period of the contract,” the United States is 
not obligated to pay an increase in rates made by the contractor and 
authorized by interlocutory injunction of a United States district court 
pending a final decree with reference thereto, in the absence of a show- 
ing that the increase was made or approved by a duly authorized State 
or Government commission as provided in the contract. 


Decision by Comptroller General McCarl, January 22, 1926: 

Request has been made for review of settlement No. 065086-T, 
dated February 13, 1925, of the claim (No. 09784) of the Pacific 
Telephone & Telegraph Co., for telephone service rendered the 
United States Public Health Service at Seattle, Wash., quarantine 
station and relief station No. 329, during August and September, 
1924, wherein, of the sum claimed, $48, there was allowed $39, and 
there was disallowed $9 as representing charges in excess of the con- 
tract prices for the service. 

By proposal, dated May 14, 1924, accepted and approved by the 
department June 2, 1924, the company was to furnish to the quar- 
antine station during the fiscal year 1925 telephone service, “ 1 main 
line, desk instrument,” at $8.75 per month; and by proposal, dated 
May 14, 1924, accepted and approved July 7, 1924, telephone service 
to relief station No. 329, “1 main line, desk instrument,” at $8.75 
per month, and “2 extensions, desk instruments,” at $1 each per 
month. Each contract provided also that— 


he rates specified herein are not in excess of those charged the general 
public for similar service, and are subject to any changes made by a duly 
authorized State or Government commission during the period of the 
contract. 


It appears that the rates were increased by the company, effective 
August 1, 1924, and that in the District Court of the United States 
for the Western District of Washington, Southern Division, the 
company obtained an interlocutory injunction enjoining the depart- 
ment of public works and the «ttorney’ general of the State of 
Washington from attempting to interfere with or prevent the com- 
pany from putting into effect the increased rates, which were author- 
ized until a final decree should be entered. The court order 


reads: 


In the District Court of the United States for the Western District of 
Washington, Southern Division 


In equity No. 166 
The Pacific Telephone and Telegraph Company, a corporation, plaintiff, 
v. 


E. V. Kuykendall, as director of public works of Washington, Hance H. Cleland, 
as supervisor of public utilities of Washington, and Frank R. Spinning, as 
. 
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supervisor of transportation of Washington, the persons constituting the 
department of public works of the State of Washington, and John H. Dunbar, 
attorney general of the State of Washington, defendants 


Order granting interlocutory injunction 


In the above-entitled cause, application having been heretofore made and 
presented to the Honorable William B. Gilbert, United States circuit judge, 
Honorable Frank H. Rudkin, United States circuit judge, and Honorable Jere- 
miah Neterer, United States district judge, for the issuance of an interlocutory 
injunction as prayed in the bill in said cause, and said application having been 
heard at Tacoma, Washington, on the 15th day of July, 1924, and due notice 
thereof having been given to the parties in said cause that said application 
came on for hearing and determination at the time and place aforesaid stated, 
und after considering the pleadings in the case and the evidence offered on 
said hearing by the parties to the cause: 

It is ordered, adjudged and decreed that the defendants, and each of them, 
and all other persons parties to the action are enjoined from attempting to 
compel the plaintiff, its officers, agents, and employees, to observe, maintain, 
and keep in force the rates and charges now prescribed by the department of 
public works of the State of Washington, as set forth in schedule Exhibit “A” 
referred to in the bill of complaint and filed therewith, and from attempting 
io interfere with or prevent the plaintiff, its directors, officers, agents, and 
employees from immediately putting into effect the rates and charges set forth 
in schedule Exhibit “F" referred to in the bill of complaint and filed there- 
with, and from tuking any steps or proceedings against the plaintiff, its direc- 
tors, officers, agents, or employees, to enforce any penalty or remedy against 
the plaintiff. its directors, officers, agents, or employees, for disregarding the 
rates and charges set forth in said schedule Exhibit “A” or from putting into 
effect any rates or charges not in excess of those set forth in said schedule 
Exhibit “ F.” 

And it is further ordered that this decree shall become effective upon the 
plaintiff company giving a bond in the sum of one hundred seventy-five thou- 
sand dollars ($175,000) to be approved by the court if a personal bond is given, 
and to be approved by the clerk of the above-entitled court if a surety bond is 
given, which bond is to be conditioned to reimburse subscribers the excess over 
the rates set forth in schedule Exhibit “A” in case it is finally determined 
that the increase of rates hereby authorized ought not to be authorized. 

And it is further ordered that the plaintiff company shall from time to time, 
until the final determination of this litigation, file additional bonds in such 
amounts as may be required by the court. 

And it is further ordered that the plaintiff company shall file with the clerk 
of the above-named court conveniently after the first day of each month a state- 
ment of the amount collected from each of its subscribers, together with a state- 
ment of the amount that would have been collected had the rates set forth 
in schedule Exhibit “A” been in force, and that when a final decree is entered, 
if it shall be determined that the rates set forth in said schedule Exhibit “A” 
should have been continued in effect by said plaintiff company, then and in that 
event the difference between the rates set forth in said Exhibit “A” and the 
rates collected shall be paid to a special master to be appointed by this court, 
and whose compensation shall be paid by the plaintiff company, and by such 
special master distributed to the various persons entitled to receive the same. 

Done in open court this 23 day of July, 1924. 

(Signed) JEREMIAH NETERER, 
Judge, by direction of the court as above constituted. 


For the services in question the bills rendered by the company 
were in accordance with the increase of rates, being $10.75 per month 
for “1 main line, desk instrument,” and $1.25 per month each for 
“9 extensions, desk instruments.” 

In view of the express provision of the contract quoted, supra, 
with reference to change in rates, and as it does not appear that the 


it) 


increase of rates was 


made by a duly authorized State or Govern 
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ment commission during the period of the contract,” it must be held 
that the United States is not legally obligated to pay the same. 
Accordingly, upon review, the settlement is sustained. 


(A-12366) 
PERSONAL FURNISHINGS—SHOES AND SUITS 


White duck shoes and suits for use of internes of Freedman’s Hospital who 
serve without salary, the clothing being required for the protection of the 
patients rather than for the comfort or protection of the internes, are in 
the nature of hospital equipment rather than personal furnishings, and as 
they remain the property of the hospital their purchase from the expense 
appropriation for the hospital, which contains an item for “ clothing,” will 
not be objected to. 

Comptroller General McCarl to the Secretary of the Interior, January 22, 1926: 

There has been received your request of November 20, 1925, for 
review of settlement No. 016331 of November 3, 1925, disallowing 
the claim of Harry Kaufman (Inc.), in the amount of $275.10 for 
18 pairs of white shoes and 30 white duck suits furnished Freedmen’s 
Hospital in July and August, 1925. 

In support of the request for review it is stated: 

These shoes and suits are worn by the internes who receive no salary for 
their services, as a part of the usual and necessary equipment for the work 
they are required to perform. The suits are regularly laundered and sterilized, 
and are worn for the protection of the patients against infection, which would 
be unavoidable if ordinary street clothing were worn. They remain the 
property of the “hospital ; in fact, are a part of its equipment made necessary 
by the unusual requirements of hospital work, and are left at the institution at 
the expiration of the term of service of each interne for further use. 


The appropriation proposed to be charged with this expenditure 
is that found in the act of March 3, 1925, 43 Stat. 1184, under the 
heading—Freedmen’s Hospital, as follows: 


For subsistence, fuel and light, clothing, bedding, forage, medicine, medical 
and surgical supplies, surgical instruments, electric lights, repairs, replacement 
of X-ray apparatus, furniture, motor-propelled ambulance, and other abso- 
lutely necessary expenses, $68,950, 


It appears from the explanation submitted that these supplies 
were not primarily for the personal comfort or protection of the 
internes but for the protection of the patients; that the work could 
not be satisfactorily performed without their use; and that they are 
in the nature of hospital equipment rather than personal furnishings 
and remain the property of the hospital, being returned to stock 
at the expiration of the service of the internes to whom issued. 
Under the circumstances they are not such equipment as the in- 
ternes, who serve without any salary, could reasonably be required 
to supply and it may be presumed that the appropriation for 
“clothing” was intended to cover supplies of the nature herein 
involved, 2 Comp. Gen. 652; 3 id. 433. 

Upon review $275.10 is certified due claimant. 
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(A-12396) 


SUBSISTENCE AND QUARTERS ALLOWANCE—ENLISTED MEN OF 
NAVY ON SHORE PATROL 


Enlisted men of the Navy on shore patrol are limited in the matter of expenses 
for subsistence and quarters to the rates fixed by Executive order ol 
June 19, 1922, issued pursuant to section 11 of the act of June 10, 1922, 
42 Stat. 630. 

Decision by Comptroller General McCarl, January 22, 1926: 

There is for consideration the question whether enlisted men on 
patrol duty are entitled to actual expenses for lodging and sub- 
sistence not to exceed $5 per diem as provided in article 698, 
Navy Regulations, or whether they should be reimbursed for 
such expenses as provided by section 11 of the act of June 10, 1922, 
42 Stat. 630, and Executive order No. 3694, June 19, 1922, this ques- 
tion arising in the audit of public bill No. 50 in the account of Lizut. 
B. O. Kilroy, and public bill No. 9 in the account of Lieut. L. ©. 
English, first quarter, 1926. 

Section 11 of the act of June 10, 1922, 42 Stat. 630, provides: 

* * * ‘To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe, 
an allowance for quarters and subsistence, the value of which shall depend on 
the conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day. These regulations shall be uniform for all the services 
mentioned in the title of this Act. Subsistence for pilots shall be paid in 
accordance with existing regulations, and rations for enlisted men may be 
commuted as now authorized by law. 

Article 698 of Navy Regulations provides that when liberty is 
granted to any considerable number of men the commander in chief 
shall cause to be landed with the liberty party a sufficient patrol of 
petty officers in charge of an officer to maintain order and suppress 
any unseemly conduct on the part of any member of the liberty 
party. In cases where it is not practicable for the men of the patrol 
to return to their ship or station for meals or lodging the supply 
officer is directed to advance to the officer in charge of the patrol 
sufficient funds to cover the cost of their meals and lodging obtained 
ashore, such officer being charged with the duty of securing and 
paying for such subsistence and properly accounting for same. The 
regulation limits the amount that may be paid not to exceed an 
average of $1 for meals and $2 for lodging, such expense being 
chargeable to the appropriation “ Provisions, Navy.” In the ac- 
counts pending each meal is charged at $1 and all lodging is at the 
rate of $2 per diem. 

The appropriation “ Provisions, Navy, 1926,” 43 Stat. 872, 873, 
makes an appropriation: 
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For * * * subsistence of men unavoidably detained or absent from 
vessels to which attached under orders (during which subsistence rations to 
be stopped on board ship and no credit for commutation therefor to be given) ; 
quarters and subsistence of men on detached duty; * * *. 


Under appropriation worded substantially as the foregoing, the 
Navy Department had, by article 698, Naval Regulations, 1920, and 
in paragraph 915 of Naval Instructions, 1913, provided for sub- 
sisting of men, where it was not practicable to either relieve the 
men of a patrol for meals or send their meals to them, but those 
regulations made no provision for lodging and limited the expendi- 
ture for a single meal to 50 cents in the 1913 regulation and 75 cents 
in the 1920 regulation. 


By changes No. 7 of Naval Regulations, March 20, 1925, sub- 
paragraph 5 (a) changes were made as follows: 


In cases where it is impracticable for members of a shore patrol to return 
tu their regular station for meals or lodging, the commanding officer shall 
issue orders to the officer or nan in charge of each patrol which shall state 
the number of the men forming the patrol, the time of leaving the ship or 
station, and the time of returning. * * * Meals may be obtained for en- 
listed men of the patrol by the person in charge at an average cost not in 
excess of $1 per meal—i. e., if $0.75 is expended for one meal, $1.25 is 
authorized for the second meal, provided that in no case will the average 
eost of meals be greater than $1 each. Lodging may be obtained. where 
quarters are not obtainable without charge, for enlisted men of the patrol 
by the person in charge at a cost not to exceed $2 per person * * *. 


Under “Pay, Miscellaneous” there is an appropriation “ for 


* * * actual expenses of officers while on shore patrol” and the 


regulations limit the officer to $7 per day pursuant to section 12 
of the act of June 10, 1922. Section 11 of the same act in making 
provision for an allowance in the nature of reimbursement to en- 
listed men when not subsisted and quartered by the Government 
fixes a limit of $4 per day, and the order of the President of June 
19, 1922, fixes the rates payable under varying conditions of duty. 
These provisions are applicable to all conditions where an enlisted 
man is entitled to quarters and subsistence and is not furnished them 
in kind by the Government. If the limit of reimbursement for 
actual expenses applicable to officers in the act of June 10, 1922, 
controls when officers are entitled to actual expenses while on shore 
patrol, and it does, obviously, the rate of payment authorized in 
the act for enlisted men is controlling with respect to them. 

While the regulations are drawn to place a limit in the matter of 
expenses for enlisted men on the officer or man in charge of a 
patrol in arranging for their subsistence and lodging, in practice, 
as illustrated by the accounts now under consideration, it is a reim 
bursement to the man, upon presentation of receipts, from the ad- 
vance made to the officer in charge of the patrol. The accounts in- 
volve payments for shore patrols at Papeete, Tahiti; Wellington, 
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New Zealand; Astoria, Oreg.; and Seattle, Wash.; and are illustra- 
tive of practice under the regulation. The design of section 11 is 
that where it is not practicab'c to furnish subsistence or quarters in 
kind allowances will be given enlisted men therefor and in the 
amount permitted by the President’s regulation under that section. 
If this limit can be exceeded through the expedient of providing 
that a superior officer shall arrange for securing subsistence and 
quarters for the men under his direction, it is ineffective to accom- 
plish its purpose of limiting the expenditure. It is not apparent 
why, if the Congress has provided $4 as a maximum, and the Presi- 
dent has fixed a less amount, where the man arranges for his own 
subsistence and lodging, it should be necessary when an officer ar- 
ranges for the subsistence and lodging of the enlisted man, the 
expenditure therefor should exceed the limit fixed by Congress by 
25 per cent and the rates established by the President in a still 
greater proportion. 

It is to be observed in this connection that the regulations have 
progressively increased the limit for individual meals, and lodg- 
ing has, by the recent amendment, been included. While prior regu- 
lations were definite that the absence be from ship—the very title 
“shore patrol” conveys only that impression—the most recent 
amendment, although using the term “shore patrol,” authorizes the 
arrangement where it is impracticable for members of a shore patrol 
to return to their regular station for meals or lodging and requires 
the order to state the time of leaving the ship or station, apparently 
contemplating a “shore patrol” from a land station. Expenses 
will not be allowed to an officer on “shore patrol” from a land sta- 
tion; officers are only entitled to actual expenses not exceeding $7 
per day when in a travel status in foreign countries or in a repeated 
travel status in the United States, except as the annual appropria- 
tion provides for reimbursement when on shore patrol. 

Payments to enlisted men in excess of the amounts authorized 


pursuant to section 11 by the President’s order of June 19, 1922, 
should be disallowed. 


(A-12436) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—OFFICERS OF THE 
NAVY 


Written authority for an officer of the Navy to have his household effects 
transported upon change of station at his own expense subject to reim- 
bursement, applied for and secured after the goods have been shipped, 
is not such compliance with regulatious of the Navy Department relative 
thereto as to entitle the officer to reimbursement for the cost of such 
shipment. 





DECISIONS OF THE COMPTROLLER GENERAL 521 


Comptroller General McCarl to Lieut. F. E. Elkins, United States Navy, Janu- 

ary 22, 1926: 

There has been received your letter of August 14, 1925, request- 
ing review of settlement No. 132309-N, dated August 6, 1925, of 
your claim for reimbursement for transportation of your household 
effects from Milltown, N. J., to Merchantville, N. J., under orders 
of May 12, 1925, detaching you from duty on the U. S. S. Utah 
and directing you to report to the navy yard, Philadelphia, Pa., 
for duty. 

Indorsements on your orders show that you were detached from 
the Utah on May 30, 1925, and reported for duty at Philadelphia 
on July 6, 1925. The home yard of the Utah at the time of your 
detachment was at Boston, Mass., and the orders of May 12, 1925, 
effected a permanent change of station. 

Your claim was disallowed because the evidence did not show 
proper authorization in writing for the shipment of your household 
effects at your own expense as required by sections 8 and 12 of 
General Order No. 36, Navy Department, January 5, 1921. In your 
request for review you state that on June 6, 1925, you applied at 
the office of the supply officer, navy yard, Philadelphia, Pa., for 
authorization to ship your household effects, and that you were 
verbally authorized and directed to move your effects, and that, 
pursuant to such verbal authorization, you secured bids and had 
your effects transported at your own expense as required by regula- 
tions at a cost of $60; that after receipt of notice from this office 
of disallowance of your claim you applied for a written confirma- 
tion of the supply officer’s verbal authorization to make said ship- 
ment. You submit written authority of the supply officer, navy 
yard, Philadelphia, Pa., to ship 6,000 pounds household effects from 
Milltown, N. J., to Merchantville, N. J. This authorization bears 
date of June 6, 1925, but, according to your own statement was not 
issued on that date, but antedated to agree with date of the verbal 
authorization which you claim to have received. 

Regulations, paragraph 1 (b), of section 8 of General Order No. 
36, 1921, provides that— 


1. No household effects shall be packed, crated, or transported at public 
expense— 


* * * + * *. ae 


(b) Until the owner or his agent receives aythority in writing to effect 
shipment at his own expense, subject to claim for reimbursement * 


and in section 12 of said General Order there is the following 
provision : 

* * * it must be definitely understood, however, that reimbursement can 
not be made in cases where the owner undertakes to pack, crate, and transport 


his household effects without first obtaining authorization from the proper 
officer in writing, to take such action. 





522 DECISIONS OF THE COMPTROLLER GENERAL 


An officer’s right to transportation of household effects when 
ordered to make a permanent change of station rests on regulations, 
and where the provisions of the regulations are not complied with 
there is no authority to pay from Government funds the expense of 
such transportation. You failed to secure such written authority 
before making shipment of your effects, and the authority subse- 
quently issued and antedated is not a compliance with the regulations 
with respect thereto. 

Not having complied with the regulation relative to securing 
written authority for hauling your household effects, you are not 
entitled to reimbursement for the cost thereof. 1 Comp. Gen. 118. 

Upon review the settlement is sustained. 


(A-8052) 
LEASES—TERMINATION—REPAIRS 


A lease executed under authority of an annual appropriation, and which pur- 
ported to cover a period beyond the end of the fiscal year for which the 
appropriation was made, must be construed to be a lease for said fiscal 
year only, with an option in the Government to renew from year to year 
to the end of the stated term. 

Under a lease entered into by the Veterans’ Bureau for occupancy of premises 
as a vocational training school, which provided for the return of the 
premises at expiration of the lease in like good order and condition as when 
received, “ depreciation, use, ordinary wear and tear” excepted, necessary 
repapering, painting, resurfacing floors, and minor repairs at the termina- 
tion of the lease fall within the exception and the Government is not liable 
for the cost thereof. 


Decision by Comptroller General McCarl, January 23, 1926: 

John T. Wilson has requested review of settlement 0107567, dated 
December 10, 1925, disallowing his claim for $3,038.25 as rent 
alleged to be due for the months of July, August, and September, 
1925, under lease dated July 5, 1922, covering premises at San 
Antonio, Tex., which had been leased for use by the United States 
Veterans’ Bureau as a vocational training school. 

In addition to said claim, disallowed as indicated, there has been 
forwarded by the Veterans’ Bureau to this office for settlement 
claim in the amount of $1,012.75 as rent of the same premises for 
October, 1925, and there is also claimed the full rent at the stipu- 
lated rate for the remainder of the fiscal year 1926. The amount 
of $1,982 in addition to the rent is claimed as alleged damages to 
the premises. 

The terms of article 1 of the lease, dated July 5, 1922, purported 
to lease the premises in question to the United States Veterans’ 
Bureau “for the term beginning July 5, 1922, and ending with June 
30, 1926,” at the annual rental and subject to certain conditions 
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specified in the lease. The annual basic rent was fixed in article 2, 
as follows: 


$12,018.00 from July 5, 1922, to June 30, 1923; $12,153.00 from July 1, 1923, 
to June 30, 1924; $12,153.00 from July 1, 1924, to June 30, 1925; $12,153.00 
from July 1, 1925, to June 30, 1926. 

Under article 3 the lessor was required to make certain repairs 
to existing improvements and to construct certain additional im- 
provements upon the leased premises, relative to which article 4 
provided : 

In addition to the rental set out in article 2, above, when the additional 
improvements and buildings are completed to the satisfaction of the lessee 
and are ready and accepted for occupancy by the lessee, said lessee shall pay 
the lessor for the use and occupancy of said demised premises, the following 
additional rental: 

$36,000 per annum from the date the premises are ready for occupancy 
until June 30, 1923; and 

$29,000 per annum for the fiscal year ending June 30, 1924. 
the rent to be paid in equal monthly installments in arrears contingent upon 


the availability of appropriaticns by Congress from which such rent may be 
paid. 


Article 9 provides as follows: 


That upon the expiration of this lease, said lessee will return the demised 
premises in like good order and condition as when received, including the 
additional improvements placed thereon by the lessor, depreciation, use, ordi- 
hary wear and tear, fires and other unavoidable casualties excepted. 


Under date of June 25, 1923, the Veterans’ Bureau notified the 


lessor that it had decided to renew said lease for the term beginning 
July 1, 1923, and ending June 80, 1924, and requested the lessor to 
acknowledge and accept said notice of renewal. In reply, the lessor, 
in letter dated July 7, 1923, returned the notice with a statement as 
follows: 


In view of the fact that this lease covers a period of four years from July 
5, 1922, I deem it entirely unnecessary to sign a renewal lease, and, further, I 
do not care to curtail this lease to June 30th, 1924, believing that the time 
item of the original lease was overlooked when this extension agreement was 
written. I am returning same without being executed. 


The Veterans’ Bureau continued to pay rent for the premises 
under the terms of the lease until June 30, 1925, when the tenancy 
was terminated and the premises finally vacated, notice of intention 
to vacate having been served on the lessor June 13, 1925. 

Claimant alleges that during the negotiations preliminary to the 
execution of the lease it was understood between the lessor and the 
representatives of the Government that because of the large amount 
of cash necessary to be advanced by the lessor to take up certain 
claims and liens against the property and for improvements on said 
property, that he was unwilling to undertake the proposition unless 
he could be assured that a lease would be secured for the full period 
of four years, as it would require rents for that period of time to make 
him whole and give him a reasonable return for his investment, and 
that the representative of the Government assured the lessor that 

11273°—26—35 
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unless there should be a change of administration the contract would 
be carried out for four years. He also states that his proposal to the 
Government was to make the stipulated repairs and improvements 
and lease the property to the Government for four years for the sum 
of $107,612. The lease was executed on that basis but, in the interest 
of the claimant, the additional amount to cover the cost of improve- 
ments was paid during the first two years instead of being pro rated 
over the four-year period. 

It is further alleged that the lessor expended approximately $20,000 
to clear the title to the property and approximately $80,000 in the 
improvements, and that the character of the improvements is such 
that they are of no permanent value to said property but rather a 
detriment because built for a specific purpose and not suitable for 
other purposes. 

The extent of the lessor’s obligations with respect to repairs and 
improvements and the compensation to be paid therefor were clearly 
and definitely fixed under the lease agreement. Therefore, in so far 
as his legal rights under said lease agreement are concerned, it is 
immaterial what his outlay with respect to the property may have 
been and whether he expended more or less than the previously esti- 
mated cost of the repairs and improvements or more or less than the 
amount stipulated in the lease agreement as his compensation there- 
for. The entire amount provided in the lease agreement to cover the 
improvements was included in the increased rent for the period prior 
to July 1, 1924, and payment in strict accordance with the terms of 
said agreement was made for said period; also, the normal rent was 
paid for one year thereafter. In other words, the Government has 
paid under the lease and renewals thereof an aggregate of $95,324 
for the period from July 5, 1922, to June 30, 1925, and the present 
claim covers rent at the normal rate of $12,153 per annum for the 
fiscal year beginning July 1, 1925, which was subsequent to the date 
the premises were finally vacated by the Government and surrendered 
to claimant. 

With reference to this claim for rent for the fiscal year 1926, 
during which the Government did not occupy, use, or derive any 
benefit from the premises, it appears that at the time the lease 
agreement of July 5, 1922, was entered into there was no statute 
specifically authorizing the Director of the Veterans’ Bureau to 
enter into a lease agreement on behalf of the Government for a 
period of four years. The only statutory authority then existing 
for the leasing of property for the purpose for which this property 
was leased was the provision made in the annual appropriation 
aci of June 15, 1922, 42 Stat. 649, as follows: 

Vocational rehabilitation: For carrying out the provisions of the Act 


entitled “an Act to provide for the vocational rehabilitation and return to 
civil employment of disabled persons discharged from the military or naval 
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forces of the United States, and for other purposes,” approved June 27, 1918, 
as amended, $146,409,188.80; * * * Provided further, That no part of the 
foregoing appropriation shall be expended for construction work except 
necessary repairs. 

In view of the proviso specifically prohibiting the use of this 
appropriation for construction work, except necessary repairs, there 
is at least a doubt as to the legality of the payments made to claimant 
in consideration of the improvements made by him. However, con- 
sideration of that question 1s not necessary to a determination of 
the present claim and need not be decided at this time. 

It has been held consistently by the accounting officers and the 
courts that a lease executed under authority of an annual appropria- 
tion, and which purports to cover a period beyond the end of the 
fiscal year for which the appropriation is made, as in this case, 
must be construed to be a lease for said fiscal year only, with an 
option in the Government to renew from year to year to the end of 
ihe stated term. Chase v. United States, 155 U. S. 489; McCollum 
v. United States, 17 Ct. Cls. 92; Smoot v. United States, 38 Ct. Cls. 
418; Abbott v. United States, 66 Fed. Rep. 448; United States 
v. Doullut, 213 Fed. Rep. 729; 1 Comp. Gen. 10; 4 Comp. Gen. 
694; 5 Comp. Gen. 355. . 

As the Government did not exercise its option to renew in this case 
for the fiscal year 1926, there is no legal obligation on the Govern- 
ment to pay rent on the premises for any period subsequent to June 
30, 1925. Accordingly the entire claim for rent must be and is 
disallowed. 

The claim of $1,982 for alleged damage by the Government to 
the property during occupancy under the lease, is based on an esti- 
mate made in a statement sworn to under date of November 20, 1925, 
by William Brown, represented as a “ contractor,” 
foilowing items: 


containing the 


Clubhouse: 
Repapering, painting, & repairing hearths__.__.______ $1, 015. 00 
Repairing and resurfacing floors_- ; 358. 00 
Repairing broken windows, doors & screens___- 90. 00 

Rest room: 
Repapering & painting interior_-_.-__.___._____________ 270. 00 
Repairing & resurfacing floors . 204. 00 
Repairing broken windows & screens____-~-~--~~__- 45. 00 

519. 00 


Total 1, 982. 00 


The very nature of these repairs negatives the contention that 
the damage necessitating said repairs resulted from causes other 
than those specifically mentioned in article 9 of the lease, herein- 
Lefore quoted, and for which the Government assumed no respon- 
sibility under the lease. It is but reasonable to assume that repairs 
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of the character and to the extent covered by this claim would result 
from “depreciation, use,” and “ordinary wear and tear” during 
a period of three years’ occupancy as a vocational training school 
for former enlisted men of the military or naval forces. The same 
premises had been occupied by the Government for the same pur- 
pose under lease from a former owner for more than a year prior 
to the date of claimant’s’ lease; therefore claimant had ample op- 
portunity to know the result to be expected of use, wear, and tear 
under such occupancy, when he executed the lease which specifically 
velieved the Government of responsibility for damages resulting 
from such causes. Accordingly, there appears no legal basis for the 
claim for damages. 

With reference to the representations and arguments submitted 
by claimant as to the merits of his claim as a whole from a moral 
or equitable—as distinguished from a purely legal—standpoint, it 
may be stated that claims based on moral and equitable grounds 
only, may not be allowed and certified by this office for payment 
under existing law. While such claims may be proper for pre- 
sentation to and consideration by the Congress they are for pay- 
ment only after funds have been specifically made available therefor. 

The record in this office discloses certain facts which would appear 
to be for consideration in connection with any determination as to 
the merits of the claim from an equitable standpoint. Among such 
facts may be mentioned the following: 

1. The estimated cost of the repairs which the lessor made as re- 
quired under article 3 (a) of the lease was $11,588.89. 

2. The estimated cost of new buildings constructed under article 
3 (b) was $67,300, making the total estimated cost of the repairs and 
improvements under article 3 of the lease $78,888.89. 

8. The estimated value of the property, including land covered 
oy the lease, prior to the making of such repairs and improvements 
was $65,025, but it appears that said property cost the lessor less 
than one-half of that amount, and the rent received thereon (ex- 
elusive of the increased amount paid on account of improvements) 
was $12,153 a year for three years, or approximately 19 per cent a 
year on the appraised valuation and nearly 40 per cent a year on 
the investment. 

4. The Government has paid claimant under the lease $95,324 
us rent for the three years of its occupancy, which amount is ap- 
proximately 70 per cent of his entire investment—assuming that 
said investment, including amount expended by him for repairs and 
improvements, was, as would appear from his own allegations, not 
more than $130,000. 
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Upon review, settlement 0107567 is sustained, and the claim for 
rent for the remainder of the fiscal year 1926 and for damages to 
the premises by the United States is disallowed. 


(A-10069) 
TRAVEL ALLOWANCE, WAIVER—NAVY ENLISTED MEN 


Where an enlisted man of the Navy executed, on date of expiration of his 
enlistment and discharge, a waiver of travel allowance in consideration 
of his being allowed to remain on the vessel to which attached until expira- 
tion of his current enlistment, and then reenlisted on another vessel in the 
same harbor the second day after his discharge, the waiver should have 
been canceled in accordance with Bureau of Navigation circular letter No. 
45-23 of June 29, 1923. Under such circumstances travel allowance may 
be paid as though no waiver has been executed. 

Decision by Comptroller General McCarl, January 23, 1926: 

Bernard F. Voigt, C. E. M., United States Navy, applied for 
review of settlement No. 208404-N, dated September 4, 1924, disal- 
lowing his claim under the act of September 22, 1922, 42 Stat. 1021, 
for travel allowance from San Francisco, Calif., to Elmira, N. Y., 
on his discharge from the receiving ship at Pearl Harbor, Hawaii, 
June 28, 1924, being the land travel involved from the place of dis- 
charge to place of acceptance for enlistment. 

It appears that Voigt was accepted for enlistment at Elmira, 
N. Y , and that he enlisted at Buffalo, N. Y., on June 29, 1920. He 
was honorably discharged June 28, 1924, from the receiving ship at 
Pearl Harbor, Hawaii, and he reenlisted on the U. S. S. Ludlow 
at the same place on June 30, 1924. On June 28, 1924, the date of 
discharge, Voigt advised his commanding officer : 


In accordance with Bunav circular letter No. 45-23 of 29 June, 1923, I here- 
by state of intention of reenlisting in this district at the first opportunity. 


On the same date he executed the following waiver: 


I request to be allowed to remain on present ship (or station) until the 
expiration of my current enlistment. If this request is granted, I hereby 
waive all claim to transportation (including transportation in kind and travel 
allowance) at time of discharge from the place of my discharge to the place 
of acceptance for enlistment. 


In Bureau of Navigation Circular Letter No. 45-23, June 29, 1923, 
it is stated, in part, as follows: 


1. It is the policy of the bureau to transfer by Government conveyance, 
men whose terms of enlistment are about to expire, to ports as near as pos- 
sible to their places of acceptance for enlistment, in order to economize on 
expenditures for mileage (travel allowance). * * * 

2. The bureau authorizes commanding officers to retain men who desire to 
remain on a ship or station until the expiration of their enlistments for the 
purpose of reenlisting immediately on that ship or station. The man con- 
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cerned should submit a written request to this effect to the commanding officer, 
together with a statement that he intends to so reenlist. * * * 

3. For the convenience of those men who do not desire to reenlist, but who 
do desire to be discharged from the ship or station to which attached, the 
bureau authorizes their retention and they will not be transferred in accord- 
ance with paragraph 1 of this letter, provided, prior to the date on which 
such transfer would normally be made, they execute a waiver of all trans- 
portation (both transportation in kind and travel allowance) from the place 
of discharge to the place of acceptance for enlistment. * * * 


™ co e * * * * 


5. Men after having executed the above waiver, and who subsequently de- 
sire to reenlist and so request in writing, shall be permitted to do so, and 
commanding officers are authorized to cancel the waiver by appropriate nota- 
tion and retain them in accordance with the provisions of paragraph 2. 


In reply to letter of Bureau of Navigation requesting to be ad- 
vised as to why a waiver of travel allowance was required in this 
case and whether or not Voigt was informed of the provisions of 
the above circular letter, the commanding officer of the receiving 
ship at Pearl Harbor under date of February 5, 1925, replied: 


1. Returned. The data still aboard regarding this case are meager, and 
the officer who was at the time executive officer has since been transferred 
to another station. Consequently, the following statement is largely from 
the memory of the commanding officer. 

2. Voigt was assigned to duty at the navy-yard motion-picture exchange. 
His official duties were very light and he received a salary in addition from 
the Y. M. C. A. for operating their machines at the navy-yard Y. M. C. A. 
Voigt wished, upon the expiration of his enlistment, to reenlist, be given 
thirty (30) days’ leave, and to return to his original duties upon the expira- 
tion of his leave. He was probably told that he would be reenlisted and given 
thirty (30) days’ leave, but that if he took said leave, he would not regain 
his job at the motion-picture exchange. (The duties at the motion-picture 
exchange, formerly performed by Voigt. have been carried out entirely satis- 
factorily ever since by a seaman, second class.) It was understood that 
Voigt wished to remain at Pearl Harbor, and therefore he was not returned 
to the United States for discharge. This ship erred in not requiring him to 
state, in writing, his wishes when there was yet time to transfer him to 
the United States. When his enlistment actually expired, he stated that he 
did not wish to reenlist aboard the receiving ship. Therefore, the command- 
ing officer was forced either (a) to retain him, overtime, until an opportunity 
presented for sending him to the United States, or (b) to have him sign a 

yaiver of transportation and discharge him here. At the request of Voigt, 
he wis discharged here, after signing a waiver. No undue pressure was used. 
The commanding officer can not state of his own knowledge whether or 
not Voigt was informed of the provisions of reference (b), but the personnel 
chief yeoman states that the circular letter was explained and the question 
of a waiver of transportation was discussed with Voigt about a month prior 
to his discharge. Voigt made no written request at that time. Apparently 
it was understood aboard the receiving ship until the day before his enlist- 
ment expired, that he would reenlist aboard. As he was a chief petty officer, 
he was considered responsible and was not checked up so carefully as would 
have been of a man of lower rating. 

3. Voigt reenlisted aboard the U. S. S. Ludlow, a vessel belonging to the 
fleet base force, and though at present in Hawaiian waters, not attached to 
this station. He made no request, oral or written, to reenlist aboard this 
vessel, or at this station. Therefore the commanding officer considers he 
took the proper course in requiring Voigt to sign a waiver of transportation 
before granting the latter’s request to be discharged here. His enlistment 
record and the waiver were forwarded to the bureau. 


It appears that said circular letter does not expressly prescribe the 
procedure to be followed where a man does not desire to reenlist on 
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the same vessel but does desire to reenlist in the Navy on another 
vessel in the same harbor as in this case. It would seem to be imma- 
terial to the Navy whether a man reenlists on the same vessel from 
which discharged or on another vessel in the same harbor. If his 
services were needed on the same vessel, he could be transferred 
thereto without expense. 

As Voigt reenlisted on another vessel at the place of his discharge 
the second day after his discharge, there was substantial compliance 
with the requirements of circular letter No. 45-23 of June 29, 1923, 
and the waiver properly should have been canceled. He is, there- 
fore, entitled to travel allowance for the distance of the land travel 
involved from the place of discharge to place of acceptance for 
enlistment, San Francisco, Calif., to Fimira, N. Y., 2,942 miles at 5 
cents per mile, $147.10. 

Upon review the settlement is reversed and there is certified due 
claimant $147.10. 


(A-10283) 


LEASES—DAMAGES TO PRIVATE PROPERTY 


Under a lease of buildings and grounds for hospital purposes, executed by the 
Public Health Service and subsequently transferred to the Veterans’ Bu- 
reau, which provided that the United States should replace the property in 
the same shipe and condition as at the time it took possession thereof, 
ordinary wear and tear and damage by fire excepted, and that the extent 
of the restoration as determined by the Surgeon General shon!d be binding 
on the parties, no reimbursemeiit may be made for damages resulting from 
the reasonable use of the premises for the purposes for which leised or for 
damage to the grounds by a forest fire: nor may the reimbursement for 
the costs of restoration exceed the amount found due by the Director of the 
Veterans’ Bureau as successor to the Surgeon General, and which amount 
the lessor had agreed to accept. 

Decision by Comptroller General McCarl, January 25, 1926: 

Request has been made for review of settlement No. 068586 of 
December 29, 1924, wherein was disallowed the claim of the Arrow- 
head Springs Co. for $58,326 as the then estimated cost of restora- 
tion work necessary to place the buildings and grounds leased from 
that company in the same condition as when the Government took 
possession thereof under a lease agreement dated February 9, 1920. 

In connection with the request for review there is increased the 
amount of the claim as originally submitted by a claim of $10,759.12 
as rent from June 30, 1924, to September 2, 1924, it being contended 
that the premises were not surrendered until the latter date although 
claimant acknowledges to have receipted for the property August 
27, 1924, and a claim of $50,000 as general damages to the entire 








530 DECISIONS OF THE COMPTROLLER GENERAL 





acreage due to a forest fire. The entire claim as now asserted is sum- 
marized as follows: 






1. Damages for which expenditures have already been made: 


(Al) aie | ReneWONN 6S kb ewe $13, 890. 21 
(B) Interior painting and decorating___-_~_~ 17, 462. 70 
(C) Refinishing floors in main building----~-_ 569. 95 
(D) Electric wiring and fixtures___-..-..-~- 2, 354. 59 
Se Bea i i caaeennte aia ciitcrnies 2, 407. 23 
Ca en ae a einienanee: nie a 
(G) Repairing steam cave bathhouses_____-- 518. 00 
I I lta latin aeclenivar anions 4, 347. 30 
I he seca 34, 992. 16 
(J) Cleaning up grounds and _ removing 

dGbris and sheds..._...._........ 1, 984. 40 
(K) Repairing and replacing furniture and 


aii sin ntndinseedipbsh Ceckaticeiemibeanttiibonene 27, 730, 41 


I le ade a Rereaik phaantac ce ae acini boeteveci eeaetecaseaniapesincce $106, 256. 95 
II. Repairs remaining to be made: 
(a) Sewerage disposal plant 







ei tha eiaieaiaaniaiis $1, 200. 00 







ar Cn no crcecehth eiamn on mtetlecisoen 3, 000. 00 
a seitahisciion 735. 00 
RD I NT I cies cinensinigstiionnereestntioinnt 1, 250. 00 
(e) Four-room California bungalow __------~- 500. 00 
(f) Restoration and repair of road_-_----~-~- 575. 00 
(zg) Restoration of terrain and damage to 


NN a eae acini 11, 960. 00 








Ill. Amount due on account of unpaid rent._.-...-.-----------. 10, 759. 12 
IV. Damage to arrowhead acreage because of forest fire._..---_ 50, 000. 00 

























IE IT nals etniatiienien acidemia chentdeliinm tate aeenel 186, 236. 07 
Credit to U. S. Government based on allowable wear and 

I a  neebbindn 18, 000. 00 

ON I Ee ae eT 168, 236. 07 


Item I (K), repairing and replacing furniture and fixtures, may 
be dismissed with the statement that this portion of the claim was 
disposed of by decision of December 5, 1925, allowing $1,431.26 for 
the reasons there stated. 

It appears that pursuant to the provisions of the act of March 3, 
1919, 40 Stat. 1802, the Arrowhead Springs property, consisting of 
1,800 acres, more or less, situate in the Angeles National Forest, San 
Bernardino County, Calif., on which is located the Arrowhead 
Springs Hotel, was leased by the Government for use as a hospital 
and sanatorium for the care and treatment of disabled soldiers, 
sailors, and marines at a yearly rental of $62,500 (payable in 
monthly installments of $5,208.33). The lease agreement was dated 
February 9, 1920, acceptance thereof being dated February 23, 1920, 
and was entered into between the claimant as lessor and J. H. Moyle. 
Assistant Secretary of the Treasury, for and in behalf of the United 
States, as lessee, said lease to run to the end of that fiscal year with 
the right reserved to the Government of renewal from year to year 
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until June 30, 1924. Sections 7 and 9 of the lease provide as 
follows: 


7. That the rent to be paid you by the United States for such use and occu- 
pancy of said property, etc., shall be (a) at the rate of $62,500.00 per year, 
payable in monthly installments of $5,208.33 each (provided, that, if purchase 
is consummated prior to June 30, 1921, you shall rebate to the Government 
one-fifth of the amount of rental paid), and (b) reimbursement of the actual 
cost of the work mentioned in condition 2 above, and (c) of the actual cost 
of replacing the property in the same shape and condition us at the time the 
Government took possession, ordinary wear and tear excepted; provided, that 
the extent of restoration shall be determined and such costs shall be ascertained 
by the Surgeon General, whose decision shall be binding upon both parties 
hereto, provided, also, that the Government shall not be liable for any rent 
(under subdivision (a) above) during such time as such restoration may 
continue after the date the Government vacates said property: 


7 * * + * « a 


9. That the United States will not suffer or commit any damage to the 
premises, buildings, fixtures, or furnishings; and that upon the termination of 
this occupancy the United States shall replace all of said property in the same 
shape and condition as at the time the Government took possession thereof, 
ordinary wear and tear and damage by fire or other casualty excepted. 


The settlement certificate of this office, dated December 29, 1924, 
in disallowing the claim for $58,326, referred to the provisions of 
articles 7 and 9 of the lease and stated that— 


It is evident that the Veterans’ Bureau does not contemplate restoring the 
property and claimant's only right to any amount. must be authorized by 
article 7. 

Claimant has not expended any amount for actually restoring the premises, 
which expense must be considered a condition precedent to being reimbursed 


for restoration should such expense be properly reimbursable under the terms 
of the lease. 


The reference to article 7 appears to have been understood by 
claimant as meaning the disallowance was based on the failure to 
have the amount due for restoration ascertained and determined by 
the Surgeon General. The facts appear, however, that at the time 
of the execution of the lease and until May 1, 1922, the Surgeon 
General, Bureau of the Public Health Service, Department of the 
Treasury, had supervision of the property so leased, but that on 
May 1, 1922, by virtue of Executive Order No. 3669, dated April 29, 
1922, issued pursuant to the provisions of section 9 of the act of 
August 9, 1921, 42 Stat. 149, the supervision of said property was 
transferred to the jurisdiction of the United States Veterans’ Bureau 
and so remained until the termination of the lease and return of the 
property to the lessor in 1924. Thus the Director of the Veterans’ 
Bureau succeeded the Surgeon General in the matter. 

This claim, originally asserted by claimant in the amount of 
$58,326, was investigated and administratively considered by the 
Director of the Veterans’ Bureau as successor to the Surgeon Gen- 
eral; and pursuant to the above-quoted lease provision, and, as evi- 
denced by the director’s letter to this office dated December 4, 1924, 
transmitting the claim for settlement, he then determined the extent 
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of the restoration necessary to replace the property involved in the 
same shape and condition as at the time the Government took pos- 
session, as contemplated by the lease, and ascertained and deter- 
mined the cost to be $24,638.25. With his letter of December 4, 
1924, the director transmitted to this office claimant’s written ac- 
ceptance of such determination and agreement to accept such sum 
less $5,000, the agreed value of certain buildings and equipment not 
removed from the property by the Government, in full satisfaction 
of the claim. In view of such determination by the director and 
acceptance by the claimant, the director recommended payment to 
claimant of $19,638.25 in full settlement of the claim. 

The main reason for disallowance by this office, as stated in the 
settlement certificate, was the fact that at such time claimant had 
not established actual expenditure of any amount for restoration. 
actual expenditure appearing a condition precedent to reimburse- 
ment under the terms of the lease. Claimant has since shown actual 
expenditures for restoration purposes, now asserting, in fact, actual 
expenditures aggregating more than $65,000; and in reporting to 
this office thereon the Director of the Veterans’ Bureau under date 
of June 15, 1925, stated : 


The Arrowhead Springs Company seems of the opinion that the disallowance 
was based on its failure to have the amount due determined by the Surgeon 
General. The Surgeon General, as will appear from his letter of May 6, 1925, 
now in the file, is of the opinion that in view of Executive order of April 29, 
1922, transferring the leased premises from the jurisdiction of the U. S. Public 
Health Service to that of this bureau it is apparent that this claim is one 
for consideration by this bureau. The Surgeon General's opinion is con- 
curred in. 

It seems to this bureau, however, that the disallowance is based on the fact 
that it was not shown that the Arrowhead Springs Company had expended 
any amount for restoration. Therefore, there is transmitted herewith the 
claim of the Arrowhead Springs Company, submitted to the Surgeon General, 
which shows an expenditure of $65,517.39. This it seems meets the condition 
precedent stated in the last paragraph of the disallowance. 

In view of the foregoing it is requested that settlement of the claim in 
question be made in accordance with the recommendation contained in the 
letter from this bureau dated January 21, hereinbefore referred to. 


Letter of January 21, 1925, appears to have been inadvertently 
cited instead of the letter of December 4, 1924, hereinbefore men- 
tioned. Such error was doubtless due to the fact that there was 
a letter dated January 21, 1925, transmitted to this office by the 
director with reference to the lease in question. Such letter, how- 
ever, did not relate to this claim but had to do with a claim for 
alleged damage and shortage of furniture and furnishings in the 
amount of $17,534.67, advised that certain of such equipment alleged 
to have been lost had been located, and recommended payment of 
$1,431.26 in settlement of such claim. That claim has been disposed 
of by this office. Then too, the claim here under consideration was 
actually transmitted to this office with the letter dated December 
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4, 1924, more than a month before the letter of January 21, 1925, 
was received. 

It now appears claimant has actually made expenditures for 
restoration in an amount in excess of that determined by the Director 
of the Veterans’ Bureau as measuring the responsibility of the 
United States in the matter, and such showing meets the objection 
stated in the settlement certificate of this office dated December 9, 
1924. While the details of such expenditures may now be considered 
by this office as furnishing support for the claim as originally sub- 
mitted by the director under date of December 4, 1924, they may not 
be accepted to reopen the matter so as to set aside the determination 
duly made by the Director of the Veterans’ Bureau pursuant to the 
lease provision, and the written acceptance by claimant of such de- 
termination and the amount thereof, to wit, $24,638.25, less $5,000, 
or $19,638.25. 

The claim is now for consideration in the light of the director’s 
said determination and claimant’s acceptance thereof. Claims for 
damages or for restoration, such as here presented, must be con- 
sidered in the light of the purpose for which the property was 
leased. The use of this property for more than four years as a 
hospital and sanatorium for the care and treatment of disabled 
soldiers, sailors, and marines, the purpose for which leased, neces- 
sarily subjected the property to considerable wear and tear and 
depreciation. The Government is not responsible for any damage 
caused by the reasonable use of the property for the purpose for 
which leased. 27 Comp. Dec. 264; 1 Comp. Gen. 134. Under this 
lease the obligation of the United States was to “replace all of 
said property in the same shape and condition as at the time the 
Government took possession thereof, ordinary wear and tear and 
damage by fire or other casualty excepted.” ‘The extent and cost 
of the restoration necessary to so replace the property at the termi- 
nation of the lease was by agreement of the parties to be determined 
by the lessee, it being provided in the lease that: 

* * * The extent of restoration shall be determined and such costs shall 
be ascertained by the Surgeon General, whose decision shall be binding upon 
both parties hereto, * * *, 

The effect of this agreement was to obligate the Government for 
only such costs of restoration not the result of ordinary wear and 
tear incident to use for the purpose for which leased, or of fire or 
other casualty, as ascertained and determined by the Surgeon Gen- 
eral or his successor. The Director of the Veterans’ Bureau as 
successor to the Surgeon General has duly determined the extent 
of the restoration of the buildings and grounds required of the 
Government under the lease and has ascertained and fixed the cost 
thereof at $24.638.25. The matter for determination by the 
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director being one of fact such determination may be accepted by 
the accounting officers in the settlement and adjustment of the claim 
in the absence of fraud or gross mistake such as would imply fraud. 
No such fraud or gross mistake appearing, and claimant having 
shown actual and justified expenditures for restoration to the full 
extent of that amount, said sum of $24,638.25 is lrereby allowed in full 
settlement of the claim, but there will be deducted therefrom the 
sum of $5,000, the agreed value of the buildings and equipment not 
removed from the property by the Government, leaving the amount 
for payment to claimant the sum of $19,638.25. See 20 Comp. 
Dec. 255; 26 id. 277. 

There is next for consideration the item of $50,000 as damages 
to the acreage due to the forest fire. It is asserted that this fire was 
traced “directly to the soldiers then occupying Arrowhead.” The 
only evidence to support this assertion, however, is an excerpt 
stated to have been taken from a report of Inspector Jenkins, a 
forest ranger, who investigated the fire. The full text of the report 
or of an affidavit stated to have been secured from one Jack Garlish, 
alleged to have been a chauffeur in the employ of the Veterans’ 
Bureau Hospital at the time, are not furnished, but the conclusion 
of the report of the inspector quoted in the submission is sufficient 
for the purposes of this decision.. The conclusion is stated to be 
as follows: 

No absolute clews—probably cigarettes dropped in dry brush; high wind 
and hot fire would obliterate any trace; all possible steps taken to place 
responsibility without being able to definitely tie it to any particular patient ; 


numerous patients from the hospitals using the trail where the fire 
started. 


The report fails to show the responsibility of anyone connected 
with the hospital for the fire in question. Paragraph 9 of the lease, 
quoted above, excepts the Government from all liability for dam- 
age by fire. This portion of the claim is accordingly disallowed. 

That portion of the claim involving rent from June 30, 1924, to 
September 2, 1924, will be for consideration when the facts concern- 
ing the alleged holding over after the expiration of the lease terms 
shall have been developed. 

Upon review there is certified due claimant the sum of $19,638.25 
in full settlement of the claim for damages to buildings and grounds, 
hy fire or otherwise, and check in payment thereof will issue in due 
course. 


(A-12374) 
LEASES, RENT—MISTAKE OF FACT 


Where property is rented for use of a National Guard encampment for a period 
of 14 days under a lease specifically providing for the payment of rent at 
the rate of $100 per month and containing a provision for pro rating the 
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monthly rental dependent upon time of occupancy, and payment is made 
strictly in accordance with the terms of the lease and the voucher on 
which said payment was made was certified by claimant as true and 
correct, parole evidence in the form of affidavits executed by the agent of 
the owner of the property and the adjutant general of New Hampshire, 
who executed the lease, to the effect that it was intended to provide for a 
rental of $100 for the period of encampment, can not be accepted to 
contradict the plain terms of the lease which had been approved by the 
Governor of the State and by the Militia Bureau. 


Comptroller General McCarl to Maj. George W. Morrill, United States prop- 

erty and disbursing officer, January 25, 1926: 

There has been received by indorsement dated December 8, 1925, 
from the Chief, Militia Bureau, War Department, your letter of 
November 30, 1925, submitting for decision whether payment thereon 
is authorized, a voucher in favor of Herman L. Sawyer, in amount 
of $53.33 covering alleged balance of rental due for the use of a 
certain tract of land leased by him for use by the New Hanipshire 
National Guard for the period from August 22 to September 4, 1925. 

The lease contains, among others, the following provisions: 

1. That the lessor hereby leases to the lessee for use as a rifle range, 
maneuver, and camp site for the term beginning with the 22d day of August, 

1925, and ending with the 4th day of September, 1925, * * * the following- 
described premises, * * 

2. That the lessee shall pay the lessor, as rental for the use of said premises, 
one hundred dollars ($100) each month, and should the premises be relin- 
quished before the close of a monthly period, the rental for the last period 


shall be only the pro rata part of the monthly rental, depending on the time of 
occupancy. 


Payment was made strictly in accordance with the terms of the 
lease and the voucher on which said payments was made was certified 
by claimant as true and correct. Major Morrill, who signed the lease 
for the State of New Hampshire, and Ben P. Little, who signed it as 
agent for the owner, both now assert that paragraph 2 thereof did 
not express their real intention, and it is sought to be shown that 
their mutual understanding was that the rental was to be $100 for 
the term but that through error on the part of the clerk who filled 
in the lease form, it was made to read “one hundred dollars ($100) 
each month.” 

The presumption of law is that a formal. written contract, such as 
the lease in question, truly expresses the agreement of the parties. 
First National Bank v. Ocean Accident and Guarantee Corporation, 
294 Fed. Rep. 91. And the general rule is that all previous negotia- 
tions relative to the matter incorporated therein are merged in a 
written contract between the parties. 

The lease under consideration clearly provides for rent at the rate 
of $100 per month and it does not appear that said amount is not 
the fair rental value of the property for the 14-day period involved. 
Also, contained in the lease is a provision for prorating monthly 
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rental depending upon the time of occupancy. The authorization 
by the Chief of the Militia Bureau was for the expenditure of only 
$46.67, which sum has been paid. 

While under certain circumstances agreements may be reformed 
because of an apparent mutual mistake of the parties, and where 
the contract otherwise would be unconsciqnable, the affidavits of 
the agent of the owner and the adjutant general of New Hampshire, 
who executed the lease to the effect that it was intended to provide 
for a rental of $100 for the period of the encampment rather than 
per month can not be accepted to contradict the plain terms of the 
lease which was approved by the Governor of the State of New 
Hampshire and by the Chief, Militia Bureau, of the War Depart- 
ment, the terms of which are not unconscionable. 

Payment of the inclosed voucher is not authorized. 


(A-10950) 


MEDICAL TREATMENT—EMPLOYEES OF MISSISSIPPI RIVER 
COMMISSION 


Ship keepers and deck hands of the Mississippi River Commission employed 
on quarter boats are seamen within the meaning of section 3 of the act 
of March 3, 1875, 18 Stat. 485, and are entitled to medical treatment by 
the Public Health Service under the provisions of the act of March 38, 
1919, 40 Stat. 1302. 5 Comp. Gen. 211, affirmed. 


Decision by Comptroller General McCarl, January 26, 1926: 

Reconsideration has been requested of the decision of September 
21, 1925, 5 Comp. Gen. 211, which held that since the act of March 
3, 1919, 40 Stat. 1302, authorizes the Secretary of the Treasury to 
provide hospital and sanitarium facilities for seamen on boats 
of the Mississippi River Commission, the Public Health Service 
appropriations are not entitled to reimbursement for medical treat- 
ment, board, etc., furnished such seamen. 

The employees concerned were two ship keepers and a deck hand 
and the decision was based on the assumption that they were seamen 
on boats of the Mississippi River Commission. 

Information has now been submitted by the Mississippi River 
Commission that the employees are not now and have not hereto- 
fore been considered by said commission as members of the crews 
of vessels and as such entitled to treatment under the authority of 
the act of March 3, 1919, for the reason that each was employed 
on a United States quarter boat used solely for housing and sub- 
sisting labor forces engaged in building levees or bank protection 
work, 

Section 3 of the act of March 3, 1875, 18 Stat. 485, provides as 
follows: 
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That term “seaman,” wherever employed in legislation relating to the ma- 
rine-hospital service. shall be held to include any person employed on board 
in the care, preservation, or navigation of any vessel, or in the service, on 
board, of those engaged in such care, preservation, or navigation. 

The name of the Marine Hospital Service was changed by the act 
of July 1, 1902, 32 Stat. 712, to the Public Health and Marine Hos- 
pital Service and the latter name was in turn changed to the Public 

lealth Service by the act of August 14, 1912, 37 Stat. 309. Accord- 
ing}y,.the term “seaman” when employed in legislation relating to 
the Public Health Service has the meaning given it by section 3 
of the act of March 3, 1875, supra. The section quoted extends the 
meaning of the term “seaman” to include not only the members of a 
crew but also any person employed on board any vessel in the care, 
preservation, or navigation thereof, or in the service of those so en- 
gaged. It is not necessary that the person be considered a member of 
the crew in order to be entitled to the benefits of the act of March 
3, 1919, supra, and the use to which the vessel is put seems to be im- 
material. The quarter boats on which the employees were employed 
are boats of the Mississippi River Commission and, as far as ap- 
pears, the employees are seamen within the meaning of that term 
as defined in section 3 of the act of March 3, .1875, and as,used in 
the act of March 3, 1919. 


Accordingly, the decision of September 21, 1925, is affirmed. 


(A-12379) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—PART-TIME 
POSITIONS 


There is no authority under section 8 of the classification act of March 4, 
1923, 42 Stat. 1489, for the creation and allocation of a part-time position 
based solely on overtime work of a regularly created and allocated posi- 
tion so as to permit the employment of the services of an employee from 
another department after regular working hours at a per annum rate of 
compensation fixed for the allocated position on the basis of the hours of 
labor required. 


Comptroller General McCarl to the Secretary of Agriculture, January 26, 1926: 
I have your letter of December 16, 1925, as follows:. 


From time to time, in order to keep the work current, the addressing, dupli- 
eating, and mailing division of the department finds it necessary to employ 
a night force of multigraph and mimeograph operators. The situation could 
be hundled by the employment of additional regular operators, but as the 
need for extra employees is only occasional, this would not be the economical 
thing to do. The division has employed persons outside of the Government 
service but has been unable, because of the rate of pay, to secure experienced 
operators, 

it is therefore proposed that the Classification Board be requested to allocate 
a part-time position, under section 3 of the classification act of 1923, on the 
basis of seventy-five cents per hour, three hours per night and four nights per 
week, Under such an allocation, it would be impossible for any person oe- 
cupying such a position to earn more than $468.00 per annum. 
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Your decision is requested whether, following the decision in 4 Comp. Gen. 
1020, an employee of another department, receiving compensation at the rate 
of $1,500.00 per annum, or less, could be appointed to such a part-time posi- 
tion in this department. 


Section 3 of the classification act, March 4, 1923, 42 Stat. 1489, 
provides: “The board shall make necessary adjustments in compen- 
sation for positions carrying maintenance and for positions requiring 
only part-time service.” 

This provision of law does not authorize the establishment of part- 
time positions solely on the basis of overtime work. A “ part-time” 
position within the meaning of the classification act is one the 
duties of which require only a portion of an employee’s time based 
on the regular working hours for the Government service. The basis 
for the compensation thereof is set forth in decision of October 30, 
1925, 5 Comp. Gen. 302, 305. The term may not be applied to over- 
time work of a regularly created and allocated position under the 
classification act the duties of which require more than the service 
of one employee during regular working hours. 

It is understood that the positions of multigraph and mimeograph 
operators under the Department of Agriculture are regularly estab- 
lished and allocated in accordance with the classification act. An 
annual rate prescribed for the grade to which such positions are 
allocated would be the only basis for applying the provisions of the 
act of May 10, 1916, 39 Siat. 120, as amended by the act of August 
29, 1916, 39 Stat. 582, prohibiting the payment of more than one 
salary to a civilian employee of the Government when the combined 
amount of said salaries exceeds the sum of $2,000 per annum. See 
24 Comp. Dec. 396. 

If the needs of the service are not such as to require the full time 
of an additional operator, the situation would suggest a necessity 
for requiring overtime work of the present force of operators with- 
out additional compensation. 

The question submitted is answered in the negative. 


(A-12448) 
GRATUITIES—REENLISTMENT ALLOWANCE 


In order to preserve the same benefits that would accrue upon reenlisting 
in the Navy within three months of his last discharge therefrom, a man 
reenlisting under section 22 of the act of February 28, 1925, 43 Stat. 1086, 
must reenlist before separation from the Naval Reserve. 

A man discharged from the Navy at expiration of enlistment on May 13, 1925, 
who enlisted in the Naval Reserve on August 10, 1925, was discharged 
therefrom on September 4, 1925, and reenlisted in the Navy on September 
14, 1925, was not entitled to reenlistment allowance upon so reenlisting. 
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Decision by Comptroller General McCarl, January 26, 1926: 

There is for consideration the question whether Samuel Porter 
Conway, boiler maker, first class, United States Navy, is entitled to 
$200 reenlistment allowance paid him on his reenlistment of Septem- 
ber 14, 1925. 

The records show that Conway was honorably discharged May 13, 
1925, from an enlistment entered into on June 17, 1921: that he 
enlisted in the Naval Reserve August 10, 1925, and was discharged 
therefrom September 4, 1925, by special order to enlist in the regu- 
lar Navy; and that upon reenlisting in the Navy on September 14, 
1925, he was paid $200 reenlistment allowance. 

Section 22 of the act of February 28, 1925, 43 Stat. 1086, estab- 
lishing the Naval Reserve, provides that: 

* * * enlisted men who within three months from date of discharge 
from the regular naval service upon completion of a four-year enlistment, 
enlist in the Naval Reserve, may, while so in the Naval Reserve, be permitted 
to reenlist in the regular naval service, in which case they shall be entitled 


to the same benefits as if they had enlisted in the regular naval service within 
three months of their last discharge therefrom. 


Section 25 of the same act provides: 


Enrolled men of the Naval Reserve Force transferred by section 1 of this 
Act to the Naval Reserve herein created, who had enrolled in the Naval Re- 
serve Force within four months from the date of their discharge from the 
regular Navy, and who hereafter reenlist in the regular Navy within three 
months from the date of their discharge from the Naval Reserve herein created, 
shall be entitled to the same benefits as if they had reenlisted in the regular 
Navy within three months of their last discharge therefrom. 

Conway was not a member of the Naval Reserve Force on July 1, 
1925, and section 25 of the act has no application to his case. Hav- 
ing completed a four-year enlistment when discharged from the 
regular Navy on May 13, 1925, and having enlisted in the Naval 
Reserve within three months from date of such discharge, he could 
have been “ while so in the Naval Reserve,” under the provisions of 
section 22 of the act quoted above, reenlisted in the regular naval 
service with right to the same benefits as if he had reenlisted therein 
within three months of his last discharge therefrom. One of the 
benefits accruing on a reenlistment in the Navy within three months 
after completing a four-year enlistment is reenlistment allowance. 

Section 22 was intended to permit an enlisted man in the Naval 
Reserve who had enlisted therein within three months from date of 
his discharge from the regular Navy, upon the completion of a four- 
year term, to reenter the regular Navy without losing any of the 
benefits which would accrue to him upon reenlisting within three 
months of his last discharge therefrom. Conway was discharged 
from the Naval Reserve on September 4, 1925, and reenlisted in the 
regular naval service on September 14, 1925, thus being out of either 
service for the period between those dates. The words “ while so in 
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the Naval Reserve” include only men who reenlist in the regular 
Navy before expiration of their Naval Reserve enlistment or before 
termination thereof by discharge. The law requires that the reen- 
listment in the regular naval service be actually continuous with the 
enlistment in the Naval Reserve, there being no provision to so reen- 
list within three months from the date of discharge from the Naval 
Reserve as provided for men coming within the provisions of section 
25 of the act. The Navy Department has also so construed the law; 
article H-1434, of the Naval Reserve Regulations, 1925, provides: 

Men enlisting in the regular Navy must be discharged from the Naval Re- 
serve as of the date prior to the date of enlistment in the Navy. 

To preserve the same benefits that would accrue upon reenlisting 
in the Navy within three months of his last discharge, a man reen- 
listing under section 22 must reenlist before separation from the 
Naval Reserve. Under that section the man is discharged from the 
Naval Reserve because of his reenlistment in the Navy and not in 
order to so reenlist. Conway having been discharged on September 
4, 1925, was not in the Naval Reserve on September 14, 1925, when 
he reenlisted in the regular Navy, and therefore was not entitled to 
the enlistment allowance he received upon so reenlisting. 5 Comp. 
Gen. 184. 


(A-12509) 


VETERANS’ BUREAU—RECOVERY OF OVERPAYMENTS TO 
VETERANS 


Recovery of overpayments made in the form of vocational training allowance 
paid concurrently with the receipt of pension contrary to law is prohibited 
under the provisions of section 28 of the World War veterans’ act of 


June 7, 1924, 43 Stat. 615, if in the judgment of the Director of the 
Veterans’ Bureau the veteran was without fault and such recovery would 
defeat the purpose of benefits otherwise authorized or would be against 
equity and good conscience. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 27, 1926: 

I have your letter of December 28, 1925, requesting decision 
whether overpayments made in the form of vocational training 
allowance paid concurrently with receipt of a pension by Lincoln 
Erickson, C—1193326, is such an overpayment, the recovery of which 
is prohibited under the provisions of section 28 of the World War 
veterans’ act of June 7, 1924, 48 Stat. 615, as follows: 













There shall be no recovery of overpayments from any beneficiary who, in 
the judgment of the director, is without fault on his part, and where, in the 
judgment of the director, such recovery would defeat the purpose of benefits 
otherwise authorized or would be against equity and good conscience. 


You state the facts to be as follows: 






It appears that this soldier enlisted January 18, 1917, and was discharged 
September 26, 1917. The date of discharge was prior to the effective date of 
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the act of October 6, 1917, by which the allotment and allowance, compensa- 
tion, and insurance features of the war-risk legislation were authorized. 
The soldier filed claim before the Bureau of Pensions and his claim, predicated 
upon a service connected disability, was allowed and a pension was paid to 
him beginning October 23, 1917. 

On May 5, 1921, the soldier entered vocational training and on June 24, 
1921, gave notice that he was then drawing a pension and inquired whether 
he was entitled to draw the pension concurrently with his vocational training 
pay. From the facts submitted it would appear that no satisfactory reply was 
ever made to this inquiry. After the termination of vocational training, com- 
pensation was awarded at the rate of SSO a month from September 1, 1924. 
The pension payments were terminated February 3, 1925, the Pension Bureau 
stating that the soldier was then dropped from its rolls because he was in 
receipt of compensation from the Veterans’ Bureau in excess of the amount 
of the pension. The Pension Bureau also reports a payment of pension at the 
rate of $46.00 per month from October 23, 1917, and increased to $65.00 a 
month from June 5, 1920. 

From correspondence submitted it would appear that this soldier was paid 
by the bureau $80.00 a month compensation effective June 23, 1919, up to May 
4, 1921, when the soldier entered vocational training. He appears to have 
received his vocational training pay allowance after May 4, 1921, up to Sep- 
tember 1, 1924, when he was awarded compensation at the rate of $80.00 per 
month from September 1, 1924, but the award bears a notation for the dedue- 
tion from the compensation payments of the pension concurrently received 
therewith. 

The soldier therefore was paid compensation, but from the amount so paid 
for compensation the concurrent pension payments were deducted, but there 
does not appear to have been any deduction of the concurrent pension pay- 
ments for the period that the soldier was in receipt of vocational training 
pay so that he was overpaid for that period amounting, according to the facts 
submitted, to $2,591.15. The question raised is whether under section 28 of 
the World War veterans’ act recovery of this sum may be waived. 


Subdivision 10 of section 302 of the war risk insurance act, as 
amended by section 11 of the act of December 24, 1919, 41 Stat. 
374, provided “That any person who is now receiving a gratuity 
or pension under existing law shall not receive compensation under 
this act unless he shall first surrender all claim to such gratuity or 
pension.” See 27 Comp. Dee. 547, and subdivision 15 of section 202 of 
the World War veterans’ act of June 7, 1924, 43 Stat. 621. During 
the period a beneficiary undergoes vocational training and is paid 
support allowance, payments of disability compensation are sus- 
pended except in the amount over and above the amount of voca- 
tionai training allowance paid. Act of July 11, 1919, 41 Stat. 159, 
and section 202 (16) of the World War veterans’ act of June 7; 
1924, 48 Stat. 621. For this reason it was held that the support 
allowance paid while undergoing vocational training stands upon 
the same footing in its relation to receipt of a pension for the same 
period of time as war-risk compensation for which it is temporarily 
substituted. 1 Comp. Gen. 25, 

One of the reasons for securing the provision of law contained in 
section 28 of the World War veterans’ act, quoted above, relative to 
recovery of overpayments, was to remedy a situation caused by the 
administrative error of failing to enforce the prohibition against the 
receipt of a pension and disability compensation by the same person 
for the same period of time. See decisions of May 16, 1923, and June 
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30, 1923, and hearings before the Committee on World War Veter- 
ans’ Legislation, House of Representatives, Sixty-eighth Congress, 
first session, pages 71 to 78. The section is in plain terms, and the 
word beneficiary as used in the phrase “no recovery of payments 
from any beneficiary ” applies as well to veterans receiving benefits 
under Title IV of the act as to those receiving benefits under Title I 
thereof. Therefore the questions for administrative determination 
in the case presented are (1) whether the veteran was without fault 
in receiving concurrently pension from the Bureau of Pensions and 
vocational training allowance from the Federal Board for Vocational 
Education or the United States Veterans’ Bureau, and (2) whether 
recovery of the amount erroneously paid “ would be against equity 
and good conscience.” If, in your judgment, both of these questions 
are answerable in the affirmative, the section in question would 
prohibit recovery of the amount involved. 

Svidence of the administrative action in the matter should be 
made of record and reported to this office, together with the facts on 
which the determination is based. 

The question is answered accordingly. 
With reference to the provisions of section 4734, Revised Statutes, 
cited in your letter, attention is invited to 4 Op. Atty. Gen. 70. 





























— 


(A-12166) 


WAR-RISK INSURANCE—OFFICERS’ RESERVE CORPS OF THE ARMY 





A member of the Officers’ Reserve Corps of the Army assigned to “active 
duty for more than 15 days in accordance with law” within the 
meaning of section 37a of the act of June 4, 1920, 41 Stat. 776, and the 
appropriation act of February 12, 1925, 43 Stat. 921, is entitled to be 
granted war-risk insurance on the same basis as officers appointed in the 

Regular Army since the war in time of peace. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 28, 1926: 
I have your letter of November 30, 1925, requesting decision 

whether a policy of $10,000 level-premium insurance on the ordinary 

life plan may be issued to Second Lieut. Manning David Seil, a 

member of the Officers’ Reserve Corps, Air Service, United States 

Army, who was ordered to active duty for the period September 

12, 1925, to March 11, 1926. 

Decision of September 13, 1924, 4 Comp. Gen. 297, held that 
“neither the war-risk insurance act nor the World War veterans’ 
act, 1924, authorizes the issuance of war-risk insurance policies to 
members of the Officers’ Reserve Corps, based solely upon attend- 
ance at a camp for instruction or training in time of peace.” See 
also decision of March 11, 1925, 4 Comp. Gen. 749. 
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The conclusion of the first decision was based on the terms of 
sections 400, 401, and 22(6) of the war-risk insurance act and 
-sections 300 and 3 of the World War veterans’ act. The decision 
held that Reserve officers could be considered as within the insurance 
provisions of said statutes only if their status brought them within 
the term “every commissioned officer” appearing in section 400 
of the war-risk insurance act, and 300 of the World War veterans’ 
act. 


Paragraph 8 of section 3 of the World War veterans’ act, June 7, 
1924, 43 Stat. 608, provides as follows: 


The term “commissioned officer” includes a warrant officer, but includes 


only an officer in active service in the military or naval forces of the United 
States. 


Paragraph (13) of the same section provides as follows: 


The term “military or naval forces’ means the Army, the Navy, the 
Marine Corps, the Coast Guard, the Naval Reserves, the National Naval 
Volunteers, and any other branch of the United States service while serving 
pursuant to law with the Army or the Navy. 


Section 1 of the national defense act as amended by the army 
reorganization act of June 4, 1920, 41 Stat. 759, provides as follows: 


That the Army of the United States shall consist of the Regular Army, the 
National Guard while in the service of the United States, and the Organized 
Reserves, including the Officers’ Reserve Corps, and the Enlisted Reserve Corps. 


Section 37a of the same act, 41 Stat. 776, provides as follows: 


RESERVE OFFICERS ON ACTIVE DUTY.—To the extent provided for 
from time to time by appropriations for this specific purpose, the President 
may order reserve officers to active duty at any time and for any period; but 
except in time of a national emergency expressly declared by Congress, no 
reserve officer shall be employed on active duty for more than fifteen days 
in any calendar year without his own consent. A reserve officer shall not 
be entitled to pay and allowances except when on active duty. When on 
active duty he shall receive the same pay and allowances as an officer of 
the Regular Army of the same grade and length of active service, and mileage 
from his home to his first station and from his last station to his home, 
but shall not be entitled to retirement or retired pay. 


The act of February 12, 1925, 43 Stat. 921, appropriating for the 
Organized Reserves of the Army for the fiscal year 1926, provides 
as follows: 


Officers’ Reserve Corps: For pay and allowances of members of the Officers’ 
Reserve Corps on active duty for not exceeding fifteen days’ training, $2,293,- 
500; for pay and allowances of members of the Officers’ Reserve Corns on 
active duty for more than fifteen days in accordance with law, $400,000: 
* * * 


x e * * * * 


No portion of this appropriation shall be expended for the pay of a reserve 
officer on active duty for a longer period than fifteen days, except such as 
* * * may be detailed for duty with tactical units of the Air Service, as 
provided in section 37a of the Army reorganization act of June 4, 1920, 


It is assumed that Lieutenant Seil was assigned to active duty 
under the last quoted provision of law. 

As an officer appointed in the Regular Army since the termination 
of the World War and in time of peace is entitled to be granted 
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war-risk insurance, there would appear to be no reason for denying 
the same privilege to an officer of tle Reserve Corps assigned to 
“active duty for more than fifteen days in accordance with law,” 
and there appears nothing in the statutes relating to insurance to 
indicate an intent that such privilege was not to be granted to reserve 
officers so assigned. 

The question submitted is answered in the affirmative. Nothing 
in this decision is to be construed as modifying 4 Comp. Gen. 297, 
id. 749. 


(A-12369) 


INTERIOR DEPARTMENT TELEPHONE SWITCHBOARD—USE OF 
FUNDS RECEIVED FROM OTHER ESTABLISHMENTS 


The amounts necessarily collected by the Department of the Interior from othe1 
establishments for payment of salaries incident to operation of a common 
telephone switchboard, over and above the amount appropriated for tuat 
purpose under the Department of the Interior, may be used to reimburse 
the appropriations for the Department of the Interior and be reexpended 
accordingly. If provision is made in the Department of the Interior appro- 
priations for the entire force necessary to operate the switchboard, the 
amounts collected from other establishments must be covered into mis- 

cellaneous receipts. 

Comptroller General McCarl to the Secretary of the Interior, January 28, 1926: 

I have your letter of January 15, 1926, referring to your former 
letter of December 16, 1925, relative to the use of funds received 
from other offices and departments of the Government for pro rata 
share in the cost of operating the Interior telephone switchboard, and 
reply thereto dated January 13, 1926. You state that the question 
propounded in your former submission was misinterpreted by this 
office. 

You repeat the question in part with explanation as follows: 


The question has now arisen as to whether or not the moneys so deposited 
are available for expenditure in making appointments, providing increases in 


salaries, etc. * * *. 
If the amount collected from other establishments on account of 
salaries represents only the amount by which the salary obligations 
rgainst the appropriations of your department are increased because 
of the service rendered to the establishment from which the collec- 
tion is made, then necessarily the amount so collected must be used 
to reimburse your appropriation and may be expended accordingly. 
To illustrate: If the operation of a switchboard for the services of 
your department alone would require the services of two operators the 
salaries for which are provided for under your appropriations, and 
to render switchboard service for other establishments would require 
ihe services of only one additional operator, the salary of the addi- 
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tional operator only should be prorated among the other establish- 
ments and the amount collected from them could be used to reimburse 
the appropriation from which the salary of the additional operator 
had been paid and, of course, could be reexpended. If, however, 
provision is made under your appropriations for the cntire force nec- 
essary to operate the switchboards, the total amount of salaries for 
such force being prorated among all the establishments, including 
your department on the same basis, then the amounts collected from 
the other establishments may not be deposited to the credit of your 
appropriation and reexpended, but must be covered into the Treasury 
as miscellaneous receipts. 
The question is answered accordingly. 


(A-12638) 
SALES, SURPLUS PROPERTY—REFUNDS 


’ 


Where surplus Government property is sold “as is” and “ where is” the pur- 
chaser assumes the risk of the property not coming up to the specifications 
as to quality, but delivery to the purchaser of an entirely different class of 
commodities than those purchased is not such a compliance with the terms 
of the sale as to prohibit the refund of the purchase price. 

Decision by Comptroller General McCarl, January 28, 1926: 

Capt. M. T. Legg, Finance Department, United States Army, ap- 
plied December 23, 1925, through the Chief of Finance for review 
of settlement M-—1286—-W, dated May 22, 1925, wherein credit was 
disallowed for the sum of $37.50 paid by him to C. S. Lombard by 
check No. 2263, dated March 15, 1922, as refund of the sum received 
from the payee for 50 bottles of compound cathartic pills purchased 
by him from the Government on his bid dated May 16, 1921. 

It appears that circular advertisement “ Medical and Hospital 
List No. 9” was issued without date sometime prior to May 16, 1921. 
By this circular bids were requested for certain hospital supplies and 
drugs listed therein, among the drugs so listed being those described 
as follows: “ Pilulae cathartic compositus * * * Spd No. 19975- 
(1,000 in bot.) 2,650 bot.” stored at the Army Medical Supply Depot, 
San Antonio, Tex. Prospective bidders were advised that the goods 
were offered for sale “as is” and “where is” and that under no 
circumstances would a refund or an adjustment be made on account 
of supplies not coming up to the standard of expectation. 

On May 16, 1921, C. S. Lombard submitted a bid of 75 cents per 
bottle for 50 bottles of the pills described, which bid was accepted on 
June 13, 1921, and upon payment of the bid price shipment was 
made of 50 bottles of compound carthartic tablets instead of the pills 
for which the purchaser had submitted his bid. On delivery of the 
shipment to him, the purchaser protested that the articles shipped 
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him were tablets and not pills and, alleging that he had no use 
for the tablets, they being entirely different articles from the pills 
purchased, requested instructions as to the disposition to be made of 
them. He was advised by letter dated September 15, 1921, to send 
the tablets to the Boston General Intermediate Depot when the 
purchase price would be returned to him. The tablets were returned 
as directed and refund of the purchase price made by Captain Legg 
as hereinbefore stated. Subsequently, the tablets returned were sold 
in a lot with other drugs, the amount of $910 being received for the 
lot. When the accounts of Captain Legg, covering the period dur- 
ing which this payment was made, were audited credit for the pay- 
ment was disallowed on the ground that the goods were sold the 
purchaser “as is” and “ where is” and that there was no authority 
for the refund of any part of the purchase price. 

In applying for review it is contended that the rescission of the 
sale and the direction of the Surgeon General to refund the purchase 
price was a lawful exercise of discretion vested in an administrative 
officer. This contention is untenable. Section 236, Revised Statutes, 
as amended by the act of June 10, 1921, 42 Stat. 24, vests in the 
General Accounting Office the authority to settle and adjust all 
claims and demands by the Government of the United States or 
against it and all accounts whatever in which the United States is 
concerned either as a debtor or creditor, and no act of an adminis- 
trative officer can deprive it of this authority. 

Where sales are made “as is” and “where is” the purchaser as- 
sumes the risk of the goods bought not coming up to his expectations 
as to quality, but delivery by the seller of an entirely different class 
of commodities from those bought is not such a compliance with the 
terms of sale as to entitle the seller to retain the purchase price. 

The sale was consummated by negotiation—that is, by proposal and 
acceptarice—and upon the facts appearing it is evident that there was 
no delivery of the articles purchased by Mr. Lombard and he was 
entitled to refund of the amount paid by him for such articles. Upon 
review the settlement is revised and the sum of $37.50 is certified for 
credit in Captain Legg’s accounts. 


(A-12660) 


ADVERTISING—ACCEPTANCE OF OTHER THAN THE LOWEST BID 


The acceptance of other than the lowest bid is not authorized simply because it 

is stated that a certain make of instrument is unknown and that there is a 
possibility of its becoming unserviceable, ete., if purchased. Such an asser- 
tion, in the absence of any known fact as to the quality, etc., would indi- 
cate only a preference for a particular instrument to the exclusion of all 
others of eyual quality. 
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Where articles offered by a bidder in response to proposals are in accordance 
with the specifications, they are to be considered as meeting the require- 
ments of the service and the lowest bid, all conditions considered, should 
be accepted. 


Comptroller General McCarl to the Secretary of Commerce, January 28, 1926: 

I have your letter of January 11, 1926, as follows: 

Inclosed is a copy of proposal sent out requesting prices for two theodolites 
built in accordance with attached specifications. The following is a list of bids 
received : 

Gustave Heyde, $710.00, delivery 90 days. 

Otto Fennel Sohne, $720.00, delivery 60 days. 

Max Hildebrand, $954.00, delivery 90 days. 

Permission is requested to accept the bid of Otto Fennel Sohne at $720.00 
with delivery within sixty days. 

These instruments are for the Coast and Geodetic Survey and they are 
greatly desired for use during the coming field season. While it is thought 
that the earlier delivery of the Fennel instrument will more than offset the 
$10.00 difference between the two lower bids, the time element is not the princi- 
pal reason for desiring these particular theodolites. The Coast and Geodetic 
Survey had two similar instruments in use in the field during all of last sum- 
mer and they were found to be far superior to any instruments of the same type 
that the bureau has learned of or had experience with for years. The instru- 
ments made by Mr. Heyde are unknown here and should they be ordered at 
this time there would be the possibility of their becoming unserviceable in the 
middle of the field season, causing a serious delay and costing far more in 
overhead costs of a party in the field without proper instrumental equipment 
than the small difference in price. It is much preferred to obtain the tried 
article than one which is unknown, and on this ground, is well as the difference 
in delivery dates, your decision is respectfully requested as to whether or not 
the bid of Otto Fennel Sohne at $720.00 may be accepted. 

The purpose of the statutes requiring competition is primarily to 
give the United States the advantage of the lowest available price 
for the material or the service desired and presupposes the acceptance 
of the lowest bid conforming to the stipulated conditions. There 
may be reasons in particular instances why acceptance of the lowest 
bid is not in the interest of the Government. However, a higher bid 
may not properly be accepted and higher cost be thus paid unless 
the reasons for the rejection of a lower bid are of such material 
character as to fully warrant such action as in the public interest. 
Competitive bidders as well as the public in general are concerned in 
the acceptance of the lowest bid and if it appears that the rejection 
is upon insufficient facts, there arises a proper question for the con- 
sideration of this office of the administrative action in accepting the 
higher bid. 5 Comp. Gen. 330. 

In the absence of any specific knowledge as to the quality, etc., of 
the instruments offered at the lower bid, there would appear to be no 
justification for an assumption that there is a possibility that they 
will become unserviceable in the middle of a field season. Such an 
assumption upon the facts appearing would indicate that the desire 
to accept other than the lowest bid is based solely on a preference for 
a particular instrument to the exclusion of all others of equal quality. 


If the instruments offered by any bidder are in accordance with the 
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specifications, it must be assumed, in the absence of established facts 
to the contrary, that they will meet the requirements of the service 
and the lowest bid, all conditions considered, should accordingly be 
accepted. In so far as your submission discloses, there is a possi- 
bility that the instruments offered at the lower bid may be even better 
than the ones offered at the higher price which you propose to 
purchase. 

If time is to be a controlling element in the acceptance or rejection 
of a particular bid, it should be so stated in order that all bidders 
may have equal opportunity to offer supplies, etc., within the time so 
stated. In the matter here presented, the instructions to bidders 
stated that time of proposed delivery would be taken into account in 
making the award. Therefore, if it can be shown that the difference 
in time of delivery is of more value to the Government than the 
difference in price, acceptance of the higher bid is authorized, other- 
wise the award should be made to the lowest bidder. In determining 
the value to the Government of the difference in time of delivery 
there would be for consideration the rate of liquidated damages to be 
stipulated in the contract for delay in delivery. 

The question presented is answered accordingly. 


(A-11668) 


COMPENSATION, DOUBLE—RETIRED NAVAL OFFICER ON ACTIVE 
DUTY 


A retired officer of the Navy on active duty, whose salary is in excess of 
$2,500 per annum is prohibited by the act of July 31, 1894, 28 Stat. 205, 
from holding another position to which compensation is attached. The 
amendment of May 31, 1924, 43 Stat. 245, to the act of July 31, 1894, 
applies only to cases of retired officers and enlisted men who are holding 
civil positions in the Government service while on inactive duty. 

Decision by Comptroller General McCarl, January 29, 1926: 

There is before this office for consideration, the question whether 
Lieut. Commander Virgil Baker, United States Navy, retired, while 
serving on active duty as an officer of the Navy was entitled to re- 
ceive additional salary for service as an inspector of hulls in the 
Department of Commerce. The facts with regard to Lieut. Com- 
mander Baker’s service so far as here material are as follows: 

He was retired on November 26, 1912, as a lieutenant, United 
States Navy, retirement resulting from incapacity incident to serv- 
ice (see Navy Register 1913, page 178). Subsequent to retirement 
he served on active duty for the periods from November 2, 1913, 
to June 1, 1915, from April 7, 1917, to January 26, 1920, and from 
December 4, 1923, to April 10, 1924. He again reported for active 
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duty on May 6, 1924, and was still serving on active duty on June 
30. 1925, which is the last period of his service covered by accounts 
submitted to this office. 

In addition to the foregoing service as an officer of the Navy, 
the records show that Lieut. Commander Baker accepted a civil 
service appointment on July 1, 1915, as inspector of hulls, Steam- 
boat Inspection Service, Department of Commerce, and served in 
such capacity from July 1, 1915, to July 31, 1923. During the period 
therefore from April 7, 1917, to January 26, 1920, he was serving 
as an officer of the Navy on active duty with compensation in excess 
of $2,500 per annum, and also as an inspector of hulls in the Steam- 
boat Inspection Service. Under the act of July 31, 1894, 28 Stat. 
205, an officer was forbidden, while serving in the Navy at a com- 
pensation in excess of $2,500 per annum, to hold another office to 
which compensation attached. The act of May 31, 1924, 43 Stat. 
245, amending the act of July 31, 1894, provides: 

That section 2 of the Legislative, Executive, and Judicial Appropriation 
Act, approved July 31, 1894, is amended by adding at the end thereof a new 
sentence to read as follows: “ Retired enlisted men of the Army, Navy, Marine 
Corps, or Coast Guard retired for any cause, and retired officers of the Army, 
Navy, Marine Corps, or Coast Guard who have been retired for injuries re- 
ceived in battle or for injuries or incapacity incurred in line of duty shall 
not, within the meaning of this section, be construed to hold or to have held 
an office during such retirement.” 

Under this amendment to the original act the officer, having been 
retired for incapacity incurred in line of duty, can not be construed 
to have held an office for the period from January 27, 1920, to July 
81, 1923, during which his status was that of a retired officer on 
inactive duty. 4 Comp. Gen. 506. 

With respect to the period from April 7, 1917, to January 26, 
1920, the records show that the officer was on active duty and the 
phrase “during such retirement ” as used in the act of May 31, 1924, 
does not include periods of active duty of retired officers. When 
an officer, although retired enters upon a period of active duty, he 
can not be said to be for such period in retirement and service 
rendered during such period is not service rendered during retire- 
ment. It is to be noted in this connection that the act of May 31, 
1924, in its original form as Senate Bill 2450, was designed to cover 
only cases of retired enlisted men on inactive duty who were holding 
civil positions in the Government service while on such inactive 
duty. See Senate Report No. 254 and House Report No. 498 of the 
Sixty-eighth Congress, first session. The bill was amended in the 
Honse of Representatives to include officers retired for injuries 
received in battle or for injuries or incapacity incurred in line of 
duty and the amendment was concurred in by the Senate. See 65 
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Congressional Record, pages 9137 and 9279. ‘There is nothing to 
indicate, however, that it was the intention of Congress by such 
amendment to extend the operation of the act to include cases of 
retired officers on active duty holding a civil position. Further, 
it would appear that service in the Steamboat Inspection Service 
is incompatible with active duty as an officer of the Navy. 

The pay received by the officer, therefore, as an inspector of hulls 
for the period from April 7, 1917, to January 26, 1920, when he 
was on active duty as an officer of the Navy, amounting to $6,367.88 
was unauthorized. In view of the facts now appearing, the officer is 
found to be indebted to the United States in the sum of $6,367.88, 
the amount paid him for salary as an inspector of hulls during the 
period from April 7, 1917, to January 26, 1920, and a charge will 
be raised against him on the books of this oflice in that amount. 


(A-11836) 


GRATUITIES, REENLISTMENT ALLOWANCE—REFUNDS 


In the absence of regulation, or special direction in individual cases, refund of 
the reenlistment allowance or u portion thereof is not required of an 
enlisted man of the Marine Corps discharged at his own request before 
the expiration of enlistment or extension of enlistment for which the 
reenlistment allowance was legally paid. 

Decision by Comptroller General McCarl, January 29, 1926: 

Irving G. Johnston, formerly sergeant major, United States Ma- 
rine Corps, requested June 18, 1925, review of settlement 133313-N, 
December 19, 1925, by which was disallowed his claim for refund of 
$112.50 withheld from his final pay on discharge July 18, 1924, from 
the Marine Corps at his own request and for his own convenience 
after service of one year and eleven days in a four-year extension of 
enlistment. 

Marine Corps Headquarters reported that claimant originally 
enlisted in the Marine Corps July 6, 1908, and served therein prac- 
tically continuously until discharged July 18, 1924. He last enlisted 
July 8, 1920, and extended that enlistment for four years, effective 
July 8, 1923. Upon such extension he was paid the reenlistment 
allowance authorized by section 9 of the act of June 10, 1922, 42 
Stat. 629, of $200. Upon his special order discharge in the second 
year of his extension, the disbursing officer in stating his final account 
withheld $112.50 with the following explanation: 


* * * Checked $112.50 enlistment allowance in accordance with Art. 1686, 
par. 3 (b) NR, 1920 * * *%, 


Paragraph 1686 (4), Naval Regulations, 1920, provides in part 
as follows: 
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Enlisted men of the Navy not undergoing punishment, under charges, or in 
debt to the Government, may, at the discretion of the Secretary of the Navy 
when the exigencies of the service permit, be granted furlough without pay 
for a period covering the unexpired portion of their enlistment by reimbursing 
the Government for expenses incurred in their behalf, and for which adequate 
return by service has not been made, as follows: 

. * - . ” * 7 

3. Men serving in second or subsequent enlistments, or under extended enlist- 
ment, who received an honorable discharge gratuity upon reenlistment, or upon 
extending enlistment— 

* 7 + ” * - * 


(b) During second year of enlistment, or extension of enlistment, by re- 
imbursing the Government an amount equal to three-fourths of the gratuity. 


The act of March 3, 1893, 27 Stat. 717, provides: 


* * * jin time of peace the President may in his discretion, and under 
such rules and upon such conditions as he may prescribe, permit any enlisted 
man to purchase his discharge from the Navy or the Marine Corps, the amounts 
received therefrom to be covered into the Treasury. 


The act of August 29, 1916, 39 Stat. 580, provides: 


The Secretary of the Navy is hereby authorized to grant furlough without 
pay to enlisted men for a period covering the unexpired portion of their en- 
listment: Provided, That such furlough be granted under the same conditions 
and in lieu of discharge by purchase or by special order of the department. 
Enlisted men so furloughed shall be subject to recall in time of war or national 
emergency to complete the unexpired portion of their enlistment, and shall 
be in addition to the authorized number of enlisted mem of the Navy. 

While therefore there is ample provision of law for providing 
by regulation for the purchase of discharges in the Navy and Marine 
Corps to secure reimbursement to the Government where for the 
convenience of the man there is not rendered the service contem- 
plated when the reenlistment allowance was paid, it is not found 
that any provision has been so made; in the absence of such a regu- 
lation, or special direction by the Secretary in an individual case, 
refund of the reenlistment allowance or a portion thereof is not 
required of an enlisted man discharged at his own request before 
the expiration of enlistment or extension of enlistment for which 
the reenlistment allowance was legally paid. 

Upon review the settlement is revised and $112.50 certified due 
claimant. 


(A-12335) 
MEDICAL TREATMENT—ALIEN SEAMEN 


An alien seaman who had been examined and found free of disease on 
arrival at a United States port and had been discharged for a sufficient 
period of time to permit the development or incubation of the disease 
with which he was subsequently found to be suffering, may not be pre- 
sumed to have contracted the disease prior to arrival at the United States 
port and the master of the vessel is not liable for the expense of the 
seaman’s treatment in a Public Health Service hospital. 















552 DECISIONS OF THE COMPTROLLER GENERAL 





Comptroller General McCarl to the Secretary of the Treasury, January 29, 
1926: 


I have your letter of December 12, 1925, as follows: 


Your decision as to the legality of refund of the sum of $94.50 to the 
master of the Honduran S. 8. Venator, in connection with the following cir- 
cumstances, is desired. 

Under date of June 9, 1925, the steamship in question arrived at the port of 
Mobile, Alabama. Members of the crew were given the usual medical inspec- 
tion and found to be free from disease. One member of the crew, namely, 
John Brendsel, was, on the date of arrival, paid off and discharged from the 
vessel to “ reship foreign.” 

On June 12, 1925, the immigration inspector remanded this seaman to the 
U. S. marine hospital at Mobile, Alabama, under the existing law pertaining to 
the detention of persons suffering from a dangerous and loathsome disease, 
thereby guaranteeing hospital charges to the U. 8S. Public Health Service. 
The bill for such charges, amounting to $94.50, was submitted to the collector 
of customs for collection, and, as customary, the master of the vessel was 
required to make payment before clearance was given. Such payment, how- 
ever, was made under protest in view of the fact that the seaman was not 
found to be afflicted with a dangerous and loathsome disease upon arrival of 
the vessel and the subsequent inspection of the crew by a medical officer of 
the United States Government. 

For your information, it is desired to state that it is possible and probable 
that the disease for which this seaman was treated—namely, chancroid— 
could have been contracted after his arrival in port, the incubation period 
thereof being from 24 hours to three days. 


* * *” 








* * * * 
In the event you are of the opinion that the refund in question can be 
legally made, information is requested as to whether the United States Public 


Health Service or the Bureau of Immigration should initiate such action. 
The act of December 26, 1920, 41 Stat. 1082, provides: 


That alien seamen found on arrival in ports of the United States to be 
afflicted with any of the disabilities or diseases mentioned in section 35 of the 
Act of February 5, 1917, entitled “An Act to regulate the immigration of 
aliens to, and the residence of aliens in, the United States,” shall be placed 
in a hospital designated by the immigration official in charge at the port of 
arrival and treated, all expenses connected therewith, including burial in the 
event of death, to be borne by the owner, agent, consignee, or master of the 
vessel, and not to be deducted from the seamen’s wages, and no such vessel 
shall be granted clearance until such expenses are paid or their payment 
appropriately guaranteed and the collector of customs so notified by the 
immigration official in charge * * *. 





The diseases mentioned in section 35 of the act of February 5, 
1917, 39 Stat. 896, are “idiocy, imbecility, insanity, epilepsy, tuber- 
culosis in any form, or a loathsome or dangerous contagious disease.” 

The act of December 26, 1920, supra, making the vessel liable for 
the expense of treatment of alien seamen, applies only in the event 
the seaman is “found on arrival in ports of the United States” to 
be afflicted with one of the specified diseases. ‘The seaman in this 
case had been examined and found free of disease upon his arrival 
and had been discharged to “reship foreign” as authorized by 
section 33 of the act of February 5, 1917, 39 Stat. 896, and, as more 
than the time usually required for the development of the particular 
disease after infection had elapsed after his arrival in port and 
discharge, before he was found to be suffering therefrom, there can 
be no presumption that he had contracted the disease prior to his 
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arrival. Under the circumstances the master of the vessel upon 
which the seaman arrived in this country was not liable for the 
expense of the seaman’s treatment and is entitled to a refund of the 
amount erroneously collected from him. 

If the money collected has not been covered into the Treasury it 
should be refunded by the present holder. If it has been covered 
into the Treasury to the credit of the Public Health Service appro- 
priation it should be repaid from said appropriation. 


(A-12364) 
BOARDS AND COMMISSIONS 


As there is no authority of law for the creation of the coordinating commission 
on national parks and national forests appointed to investigate and report 
to the President’s committee on outdoor recreation, payment of expenses 
incurred by or in connection with the activities of said commission is pro- 
hibited by section 3681, Revised Statutes, and section 9 of the act of 
March 4, 1909, 35 Stat. 1027. 


Decision by Comptroller General McCarl, January 29, 1926: 

There is for consideration the question as to whether payment is 
uuthorized of the claim of the Diamond G Ranch, James T. Gratiot, 
owner, for use of 35 pack and saddle horses, pack saddles and pack 


equipment, riding saddles and riding equipment, bedding, tents, 
and all camp equipment and service moving camp as required for 
a party of 10 persons, including 7 members of the President’s co- 
ordinating commission on national parks and national forests, two 
national forest officers, and one national park officer, from August 7, 
1925, to August 21, 1925, 15 days at $200 per day, or $3,000. 

The claim is approved by the forest supervisor of the Wyoming 
district, who recommends payment of the claim from appropriations 
as follows: 

General expenses, Forest Service, 1926 $2, 159. 00 
Yellowstone National Park, 1926 

3, 000. 00 
The claim is also approved by the Director, National Park Service 
and by the acting forester. 

The appropriation for “General expenses, Forest Service,” act of 
February 10, 1925, 43 Stat. 833, is under the control of the Depart- 
ment of Agriculture, while the appropriation for “ Yellowstone 
National Park,” act of March 3, 1925, 43 Stat. 1178, is under the 
control of the Department of the Interior. 

The statement is made that the President’s committee on outdoor 
recreation, consisting of the Secretaries of War, Interior, Agricul- 
ture, Commerce, and Labor, on February 10, 1925, adopted a resolu- 
tion providing for the creation of a commission to investigate and 
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report to the committee on all projects under consideration by the 
Departments of Interior and Agriculture dealing with proposed 
enlargements or adjustments of national parks or national forests 
which involved the two departments. The commission so created 
consisted of Dr. Henry W. Temple, Member of Congress from 
Pennsylvania; Mr. Charles Seldon; Maj. William A. Welch, United 
States Army; Col. W. B. Greeley, Forester; and Mr. Stephen T. 
Mather, Director of the National Park Service; and possibly Mr. 
Barrington Moore and Mr. Arthur Ringland. This commission 
held meetings in Washington and in the field. Public hearings 
were held in Wyoming, Arizona, New Mexico, and Colorado, and on 
October 19, 1925, the commission submitted its report to the chair- 
man of the President’s committee on outdoor recreation. 

The expense here in question was incurred while the commission 
was on a trip to Wyoming. 
Section 3681, Revised Statutes, provides that: 


No accounting or disbursing officer of the Government shall allow or pay 
any account or charge whatever, growing out of, or in any way connected 
with, any commission or inquiry, except courts-martial or courts of inquiry in 
the military or naval service of the United States, until special appropriations 
shall have been made by law to pay such accounts and charges. This section, 
however, shall not extend to the contingent fund connected with the foreign 
intercourse of the Government, placed at the disposal of the President. 


Section 9 of the act of March 4, 1909, 35 Stat. 1027, provides: 


That hereafter no part of the public moneys, or of any appropriation hereto- 
fore or hereafter made by Congress, shall be used for the payment of compen- 
sation or expenses of any commission, council, board, or other similar body, or 
any members thereof, or for expenses in connection with any work or the re- 
sults of any work or action of any commission, council, board, or other similar 
body, unless the creation of the same shall be or shall have been authorized by 
law; nor shall there be employed by detail, hereafter or heretofore made, or 
otherwise personal services from any executive department or other govern- 
ment establishment in connection with any such commission, council, board, 
or other similar body. 


The creation of the commission here invelved was not authorized 
by law and neither of the appropriations from which it is proposed 
to pay the claim specifically authorizes the expense of a commission 
of this character. Therefore, I am constrained to hold that in view 
of the statutory inhibitions, swpra, payment of the claim is not 
authorized. 

Accordingly the claim must be and is disallowed. 


(A-12682) 


GRATUITIES—UNIFORM 


The right of enlisted men, who have been discharged from the Naval Reserve 
to enlist in the Navy, to a full clothing outfit provided for men on first 
enlistment in the Navy is not affected by the fact that while in the Naval 

Reserve they were issued uniform clothing which they were required to 

return to the Government when discharged from the Naval Reserve. 
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Comptroller General McCarl to the Secretary of the Navy, January 29, 1926: 


By your indorsement of January 12, 1926, I have the request of 
the Chief of the Bureau of Supplies and Accounts for decision 
relative to clothing allowance which may be credited enlisted men 
of the Navy discharged from the Naval Reserve to enlist in the 
regular Navy. Reference is made to decision of this office, A—10500, 
of July 29, 1925, holding that a member of the Naval Reserve Force 
discharged prior to expiration of his enrollment for the purpose of 
enlisting in the regular Navy, if his first enlistment, is entitled to an 
issue of clothing without charge in an amount representing the 
difference between $100 and the value of clothing issued to him 
while serving under his enrollment in the Naval Reserve Force. 
See also decision, Review No. 3983, April 9, 1924, Zate case. Those 
cases arose under the act of August 29, 1916, 39 Stat. 587, establish- 
ing the Naval Reserve Force. That law is now repealed, and the 
present matter arises under the act of February 28, 1925, creating 
the Naval Reserve 

Section 13 of the act of February 28, 1925, 43 Stat. 1083, provides: 


That in time of peace enlisted men of the Naval Reserve shall be issued 
articles of uniform, bedding, and equipment in.accordanee with regulations to 
be prescribed by the Secretary of the Navy: Provided, That upon first report- 
ing for active duty in time of war or national emergency enlisted men of 
the Naval Reserve shall receive in addition the same outfit as may be author- 
ized for the enlisted personnel of the regular Navy upon first enlistment. 


Section H-1511, Naval Reserve Regulations relative to gratuitous 
issue of uniforms for men in time of peace, provides: 

(1) When a gratuitous issue of uniforms is authorized, enlisted men of the 
Naval Reserve shall be issued such of the below enumerated articles of uni- 
form as the commandant of the district may deem necessary for their proper 
drilling and training, having due regard for climatic conditions, but the issues 


shall not exceed during any one four-year period of enlistment the number of 
items enumerated in the following table: 


* * * * bd * * 


(2) The issues will not be charged against the pay accounts of the reservists, 
but the value will be charged to the proper appropriation and title, according 
to the accounting instructions issued on the matter by the Bureau of Supplies 
and Accounts. 


(3) The clothing so issued will remain the property of the Government. On 
separation from the service the reservist should return the clothing to the ma- 
terial officer of his organization. 

It is apparent from the above provisions of law and regulations 
that such issue of uniform to men in time of peace, the clothing so 
issued remaining the property of the Government, is simply a loan 
and not a gratuitous issue of uniforms as provided by law for en- 
listed men in the Navy. The men to whom such issues are made do 
not in fact receive any clothing outfit in the sense contemplated by 
law for men in the Navy on first enlistment and their rights to credit 
for a full clothing outfit upon first enlistment in the Navy are not 
affected by reason of such issue. 
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CONTRACTS—FILING IN GENERAL ACCOUNTING OFFICE 


Contracts deposited in the General Accounting Office, in accordance with the 
provisions of section 3743, Revised Statutes, as amended, should be 
accompanied by an abstract of all the bids received leading to the award 
of the contract, or by the bids themselves. 

Comptroller General McCarl to the Postmaster General, January 30, 1926: 

I have received your letter of December 24, 1925, requesting re- 
consideration of my decision, made in letter of November 12, 1925, 
approving new form of “ Voucher for rentals and services under 
contract,” to the effect that Post Office Department Order No. 3120 
should be amended so as to require that an abstract of bids or the 
bids themselves should accompany all agreements submitted to this 
office. The order as it now stands provides for submitting an ab- 
stract of bids only in cases where award is made to other than the 
lowest bidder, a certificate by the postmaster that the lowest bid 
was accepted being authorized in all other cases. You state that 
this requirement is in conformity with my decision of March 8, 
1924, 3 Comp. Gen. 605, as follows (quoting from the syllabus) : 

A satisfactory audit of expenditures pursuant to formal or informal con- 
tracts requires an affirmative showing that the lowest bid was accepted, or, 


if otherwise, a detailed statement of the reasons for accepting other than the 
lowest bid. 


The decision also states that the information thus considered 
necessary may be provided in one of several ways, among which 
are by furnishing the accepted proposal and an abstract of rejected 
proposals or by a certificate on the voucher by one having knowl- 
edge of the facts that the accepted bid, attached or otherwise 
deposited, was the lowest bid, if that be a fact. 

A simple statement of a conclusion of fact, although it is made 
in the certificate of one having knowledge of that fact, should 
not be construed as being ordinarily a satisfactory compliance with 
the requirement that an affirmative showing of facts must be made. 
See 4 Comp. Gen. 429, 430, in which it was held substantially that 
although statements that awards were made to the lowest responsible 
bidder were contained in certain certificates, yet said statements 
did not constitute a showing that the lowest bids were actually 
accepted. 

The certificate of an official having knowledge of the facts in any 
case has been and may continue to be taken by this office as evidence 
that award was made to the lowest bidder or lowest responsible 
bidder, in the absence of the bids or an abstract thereof, only in 
exceptional cases, when such statement is corroborated by the con- 
tract papers or the voucher, or information or evidence otherwise 
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obtained. But this office is entitled to and should receive the best 
evidence obtainable of the correctness of the alleged facts which 
form a condition precedent to the right of a claimant to payment 
for supplies or services furnished or to the right of a disbursing 
officer to credit for payments so made. 

The best evidence of the legality of a procedure followed in ad- 
vertising for proposals for supplies or services, award of contract, 
etc., consists of copies of all the bids, duly abstracted, accompany- 
ing the contract executed by the individual, partnership, or corpora- 
tion whose bid was accepted, which is required to be deposited in 
the General Accounting Office by section 3743, Revised Statutes, as 
amended by the acts of July 31, 1894, 28 Stat. 210, and June 10, 
1921, 42 Stat. 23-27. It is recognized, however, that the supplying 
of copies of all the bids will in many cases prove expensive and 
burdensome, both to the departments and establishments that pre- 
pare them and to this office which must receive, consider, and file 
them, and for this reason in such cases a suitable abstract of all thes 
bids received and taken into consideration in the award of the con- 
tract will suffice. 

It is hardly conceivable that postmasters or any other purchasing 
officers of your department would advertise for and accept bids 
without listing and tabulating same in an orderly way before taking 
action thereon, in order that there may.be suitable documentary 
evidence of the transaction in brief form for record and ready ref- 
erence purposes, and it is believed that Order No. 3120, supra, should 
be amended to definitely require the abstracting of all bids and the 
furnishing of same with the other contract papers to this office. The 
preparation of such an abstract would then become a part of the 
official procedure of the Post Office Department in connection with 
the purchase of supplies and procurement of services, subject to 
examination by inspectors and other administrative officials, and 
thereby the opportunity for fraud by postmasters, such as the will- 
ful suppression of the lowest bid as suggested in your letter, would 
be remote because subject to ready detection. 

In view of the above I feel contrained to adhere to the require- 
ment contained in my letter of November 12, 1925, that an abstract 
of bids or the bids themselves shall accompany all agreements sub- 
mitted to this office. 


(A-12877) 
LEASES—DAMAGES TO PRIVATE PROPERTY 
A claim for damages in the nature of reimbursement of the cost of necessary 


repairs to a tugboat leased to the United States under a contract providing 
for return to the owner in good condition, “* with allowance for usual wear 
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and depreciation,” must be determined under the specific provisions of the 
contract. Such a provision in the contract does not of itself render the 
United States an insurer of the property or in any way enlarge its com- 
mon-law liability as a bailee to exercise ordinary diligence in the care of 
the property, and where it appears from the evidence submitted that the in- 
jury did not result from the failure of the United States or its employees 
to exercise that degree of care required of a bailee, there is no authority 
for payment of a claim for damages. 


Comptroller General McCarl to the Secretary of the Interior, January 30, 1926: 

I have your letter of December 16, 1925, requesting decision 
whether payment may be made to the Crockett Launch & Tug 
Boat Co. of the amount of $100 for damages to the tugboat Bear 
while under lease and in use by the Bureau of Reclamation, Depart- 
ment of the Interior, during the period from August 9, 1924, to 
August 30, 1925, in connection with investigation of underground 
conditions at certain dam sites on the lower Sacramento River in 
California. 

The contract of lease for the tug boat was dated August 9, 1924, 
eand covered the period from that date to June 30, 1925, being further 
extended to August 30, 1925, by supplemental agreement dated June 
30, 1925, which made no material changes in the provisions of the 
original contract. 

Articles 6 and 7 of the contract provide: 


6. The operator of the boat to be employed and paid by the United States, 
but only such operators to be employed as are satisfactory to the contractor. 

7. At the expiration of this contract the boat is to be returned to the con- 
tractor at Crockett, California, in as good condition as received, with allowance 
for usual wear and depreciation. 


The only evidence presented regarding the circumstances under 
which the alleged damages occurred is the statement of the engineer 
quoted in your submission as follows: 


On August 25, 1924, in drilling operations it was necessary to anchor the 
drill barge with four large anchors, one at each of the four corners. Anchor 
lines were each about 800 feet in length. The anchors were placed by the 
tug, the procedure being as follows: 

The anchor was suspended in the water from the stem of the tugboat by 
a rope. The boat was then run to the point where it was desired to place 
the anchor, the anchor line in the meantime being “ paid out” from the 
hoisting engine on the barge. The two lines (one from tug and one from the 
barge) were therefore working against one another. On the occasion of the 
damage referred to, the anchor twisted when let go of by the line from the 
tug and the heavy anchor arm struck the boat breaking a small hole in one 
of the planks. The damage was sustained through no fault of the boat nor 
its owners. The accident was one of any number which might occur in the 
performance of diamond drilling that cannot be foreseen and _ therefore 
avoided. The anchors were placed in the same manner for a year without 
further accident. 

On March 25, 1925, the boat was being docked at the municipal wharf at 
the town of Martinez. It was moving slowly and cautiously as is necessary 
on approaching a dock. The propeller struck some submerged object, pre- 
sumably a water logged timber or pile, bending one of the propeller blades 
in such manner that when revolving it struck and cut into the horn timber. 
The boat was immediately put in dry dock, at which time the propeller 
blade was straightened. The horn timber was not damaged to the extent 
that the boat could not be used and rather than delay the drilling operations 
it was decided to run the boat in its slightly damaged condition. 
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The damage was due to no fault of the boat, its owners, or the operator. 
The submerged object could not be seen nor avoided other than by good luck. 

The intent of the contracts of August 9, 1924, and June 30, 1925, was to 
cover just such accidents as happened. It is not believed that the damage 
in either case can be attributed to “usual wear and depreciation.” 

There is presented a purported copy of a letter of James A. 
Britton, manager of the Crockett Co., making claim against the 
United States in the amount of $100 as a compromise and setting 
forth an itemized statement of the actual expense of repairing the 
damages to the tugboat, amounting to $179. 

It is suggested that the United States is liable for payment of the 
damages in question under provisions of the act of March 3, 1925, 
43 Stat. 1166, for the 

* * * payment of damages caused to the owners of lands or private 
property of any kind by reason of the operations of the United States, its 
officers or employees, in the survey, construction, operation, or maintenance 


of irrigation works, and which may be compromised by agreement between 
the claimant and the Secretary of the Interior; 


and there is also presented a compromise agreement, signed by 
Walker R. Young, engineer, Bureau of Reclamation, and James A. 
Britton as a member of the claimant firm, fixing the amount of $100 
to be accepted by the claimant in full ‘settlement of the damages. 
Said agreement is proposed for the approval of the Secretary of 


Interior as a compromise agreement within the provisions of the 
act of March 3, 1925, 43 Stat. 1166. 

The provisions of this act for the payment of damages are general. 
In the instant case, the damages claimed are in the nature of a reim- 
bursement to the owner of the tugboat for necessary repairs due to 
alleged unusual wear and depreciation on the theory that it was the 
obligation of the United States, under the provision of Article 7 
of the contract, to make such repairs before the tugboat was re- 
turned to the owner upon termination of the contract. Therefore 
payment of the claim is not authorized unless it can be held that 
under the terms of the contract legal liability for the damage was 
placed upon the United States. 

Under the contract, the United States became subject to no greater 
liability than that of a bailee, its responsibility being for the exer- 
cise of ordinary diligence in the care of the property bailed. ‘lie 
provision in the contract for the return of the tugboat “in as good 
condition as received, with allowance for usual wear and deprec’a- 
tion”. does not render the United States an insurer or otherwise 
enlarge its common-law liability as a bailee to use ordinary dili- 
yence in the care of the property. Clark v. United States, 95 U.S. 
539; Mulvaney v. King Paint Mfg. Co., 256 Fed. Rep. 612. Such a 
provision does not make the bailve liable for injury to the property 
without his fault. 
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There is no showing that the tugboat was placed to other than its 
intended use nor that it was used otherwise than as contemplated 
by the contractor. The contractor reserved in the contract and, it 
must be assumed, exercised the right to approve the operator placed 
in charge of the tugboat by the United States. There is no showing 
of a want of ordinary care—no showing of negligence—on the part 
of the United States or its employees. 

Even assuming that the facts were sufficiently and properly estab- 
lished to raise a presumption of negligence on the United States 
from the very nature of the damages, such presumption is overcome 
by the statement of Engineer Young, showing, as to the first damage 
that, “ The accident was one of any number which might occur in the 
performance of diamond drilling that can not be foreseen and there- 
fore avoided,” and as to the second damage that, “ That damage was 
due to no fault of the boat, its owners, or the operator. The sub- 
merged object could not be seen or avoided other than by good luck.” 

The damages must be regarded as those which were contemplated 

_by the parties as due to “usual wear and depreciation,” and I have 
to advise, therefore, that payment of the claim is not authorized. 


(A-12718) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—CHANGE IN STATUS 
FROM SERVICE TO SERVICE 


A change in the “service” as fixed by the classification act of 1923, with the 
difference in education, qualifications, experience, etc., incident thereto, 
may not be considered other than as a new appointment, authorizing pay- 
ment only at the minimum salary rate of the grade to which the employee 
is appointed. 

The appointment of an employee holding a position in one “service” under a 
department to a vacant existing position in another “service” under the 
same department, isa matter between the head of the department concerned 
and the Civil Service Commission, and when the commission approves the 
appointment, the General Accounting Office will not question the qualifica- 
tions of the appointee. 

Where the duties to be performed by a person occupying a position in one grade 
and service are redescribed and submitted to the Personnel Classification 
Board by the administrative office, resulting in the creation and allocation 
of a new position in another grade and service having a lower range of 
salary rates, the change in status of the employee is equivalent to a new 
appointment authorizing payment initially at the minimum salary rate of 
the new grade, effective at the beginning of the pay period current when 
notice of the allocation is received in the administrative office. Authority 
to make promotion to a salary rate above the minimum simultaneously with 
the effective date of the change in salary under the allocation would de- 
pend upon the condition of the average in the grade at the time and the 
comparative efficiency of the employee. 


Comptroller General McCarl to the Attorney General, January 30, 1926: 
I have your letter of January 14, 1926, requesting review of the 
disallowance in the accounts of the disbursing officer for the Depart- 
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ment of Justice of the amount of compensation paid to James W. 
Baldwin, chief clerk and administrative assistant of the Department 
of Justice, representing the difference between the rate of $3,000 and 
$5,200 per annum for the period May 1, 1925, to July 31, 1925, and 
also requesting decision as to the proper rate of compensation pay- 
able to Mr. Baldwin for the period subsequent to July 31, 1925. 

It appears that prior to May 1, 1925, James W. Baldwin held a 
position under the Department of Justice which had been allocated to 
CAF-9, and was receiving $3,000 per annum, the minimum salary 
rate prescribed for that grade. Effective May 1, 1925, he was ap- 
pointed to an existing position in grade P&S-—5, vacated by the resig- 
nation of George W. Strong effective April 30, 1925, and was paid 
at the rate of $5,200 per annum, the minimum salary rate of that 
grade. The administrative office has reported this change as a pro- 
motion, but a change in the position held by Mr. Baldwin was not a 
promotion from a lower to a higher grade in the sense in which that 
term is understood and applied in the proper administration of the 
classification act, but an original appointment of an employee hold- 
ing a position in one “service” to a vacant position in another 
“service.” That is to say, a change in the “service” as fixed by the 
classification act, with the difference in education, qualifications, ex- 
perience, etc., incident thereto, may not be considered other than as a 
new appointment. 4 Comp. Gen. 493, 499. The appointment of Mr. 
Baldwin by the administrative office to this vacant position in grade 
P&S-5 was approved by the Civil Service Commission, and there 
appears no reason for this office now to question the qualifications of 
the appointee. 4 Comp. Gen. 957, 958. I see no reason, therefore, 
to question the payment of the rate of $5,200 per annum, the mini- 
mum salary rate in grade P&S-5, to Mr. Baldwin as long as he held 
and performed the duties of a position in that grade. 

It is reported that— 


* * * on or about August 7, 1925, new classifieation sheets were sub- 


mitted to the Personnel Classification Board covering the position which it 
was designed Mr. Baldwin should occupy upon its allocation by the board. 
The Attorney General asked that this position be allocated to grade 12 of 
the clerical, administrative, and fiscal service. ‘The Personnel Classifica- 
tion Board on October 31, transmitted to the department its final action on 
the department’s request for approval of its allocation of this positiea, allocat- 
ing the position to grade 11 of the clerical, administrative and fiscal service, 
instead of to grade 12 as requested by the department. * * * 


While the administrative office is now contending that the duties 
of this new position were “much the same as had previously at- 
tuched to that office,’ a comparison of the classification sheets sub- 
mitted as to the position previously held by Mr. Strong, to which 
Mr. Baldwin was appointed as of May 1, 1925, aad the classification 
sheet submitted as to the new position which described entirely 
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different duties, shows beyond a reasonable doubt that the positions 
were not the same, and they were not considered by the Personnel 
Classification Board as the same. On the basis of the new classifica- 
tion sheet the new position was authorized and allocated in grade 
CAF-11. 

Here again there appears a change in the “service,” and the 
change in the status of Mr. Baldwin resulting from the allocation 
of his new position may not be considered as a demotion from a 
higher to a lower grade, or a transfer from one grade to another 
grade within the meaning of the classification act and the excep- 
tions to the average provision, but as constituting in effect a new 
appointment, authorizing payment only at the minimum salary rate 
of the grade, viz; $3,800 per annum. 4 Comp. Gen. 493, 499. The 
authority to promote Mr. Baldwin simultaneously with his appoint- 
ment to the position in grade CAF-11 to any salary rate 
therein above the minimum depended upon the condition of the 
average at the time he entered the grade and the comparison of 
his efficiency rating with those employees already in the grade. 4 
Comp. Gen. 77; éd. 401. 

It is understood there was no formal appointment to the newly 
created position, but the record discloses that Mr. Baldwin began 
performing the duties thereof prior to October 15, 1925, and that he 
did not thereafter perform the duties described on the classification 
sheet for the former position which had been allocated in grade 
P&S-5. Therefore, applying the rule laid down in 4 Comp. Gen. 
280, and 5 Comp. Gen. 202, it must be held that Mr. Baldwin is en- 
titled only to the compensation of grade CAF-11 from October 16, 
1925, the beginning of the pay period current when notice of the 
original allocation was received (October 31, 1925), in the adminis- 
trative office, viz, the Department of Justice, it appearing there is 
no “bureau” in the Department of Justice within the meaning of 
the decision of February 26, 1925, 4 Comp. Gen. 721, defining the 
term “administrative office” in this connection as the “ particular 
bureau in a department on which is imposed the duty of making up 
the pay rolls.” See 4 Comp. Gen. 851. 

You are advised, therefore, that no objection will be raised to the 
payment of the salary rate of $5,200 per annum to Mr. Baldwin for 
the period May 1, 1925, to October 15, 1925, inclusive, and that the 
suspension in the disbursing officer’s accounts for the period May 
1 to July 31, 1925, will be removed. 

The rate of compensation payable to Mr. Baldwin in grade 
CAF-11 on and after October 16, 1925, above the minimum may not 
exceed a rate which, together with the salary rates of those employees 
already in the grade, would not cause the average salary rate of 
34,400 to be exceeded. The record discloses that on October 16, 1925, 
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there were 10 employees in grade CAF-11 receiving an aggregate of 
compensation of $42,600, or an average of $4,260. Adding to this one 
position at $5,000 per annum, the aggregate of compensation for the 
11 positions would be $47,600, or an average of $4,327.27, which is 
below the average for the grade. Assuming that Mr. Baldwin 
attained and maintained the proper efficiency rating in comparison 
with the other 10 employees in the grade, payment to him of the rate 
of compensation of $5,000 per annum on and after October 16, 1925, 
was authorized. Any adjustments in the grade on and after that 
date that may have caused the proper average of the grade to be 
exceeded are for readjustment so that at no time since October 15, 
1925, will the average of the total rates of compensation of all em- 
ployees in the grade, including Mr. Baldwin, exceed $4,400 per 
annum. 


(A-9544) 


APPROPRIATIONS—TRANSPORTATION OF MAILS TO INSULAR 
POSSESSIONS OF THE UNITED STATES 


The cost of transporting the mails to the insular possessions of the United 
States is, as a rule, chargeable to the appropriation “ Power Boat Service,” 
but when the conveyance of such mails is incidental to the transportation 
of mails to foreign countries and the cost thereof can not be ascertained or 
apportioned, the appropriation chargeable therefor is the appropriation tu 
which the cost of the major portion of the service is chargeable; that is, 
to the “ Power Boat Service” appropriation or to the appropriation for 
“Foreign Mail Transportation ” as the case may be. 


Comptroller General McCarl to the Postmaster General, February 1, 1926: 
Replying to your letter of October 10, 1925, relating to the subject 
matter of decisions of July 13, 1925, and September 21, 1925, and 
requesting, in view of the fact that the decisions referred to as con- 
strued by you, apparently presuppose a situation with respect to the 
basis for compensation for conveyance of the mails to foreign coun- 
tries which exists only in so far as concerns service performed by the 
steamships of the Oceanic Steamship Co. from San Francisco to 
Sidney, Australia, via Honolulu and Pago Pago, for which service 
payment is made on a mileage basis pursuant to formal contract and 
in all other cases compensation is based on net weights of the mails 
conveyed, that the matter be given further consideration and your 
department advised whether, in view of the facts stated, compensa- 
tion for the conveyance of the mails in question should be charged 
in any case to the appropriation “ Foreign Mail Transportation” in 
view of the decision of July 13, 1925, A-9544, you are advised that 
the decisions referred to having been rendered in response to specific 
questions as to the appropriations chargeable with the cost of con- 
veying the mails to the insular possessions of the United States did 
not presuppose a situation as suggested as no facts relative thereto 
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from which such a supposition as mentioned could have been drawn 
were before this office at the time. 

With reference to the question now presented, there does not 
appear to be any good or sufficient reason why the rule laid down in 
decision of September 21, 1925, 5 Comp. Gen. 209, namely, that in 
the event the charge for the major portion of the cost of the service 
pertains to carrying the mails between the United States and its 
insular possessions on mail routes extending to foreign countries, 
the appropriation chargeable therewith is the “ Power Boat Serv- 
ice” appropriation but otherwise if such cost is merely incidental 
to the larger service, would not be applicable in cases where the 
service is to foreign countries with incidental service to the insular 
possessions when the contracts or agreements therefor are on a 
weight basis as well as when on a mileage basis. As pointed out 
in that decision, it is clear that the transportation of the mails to 
the insular possessions of the United States has been and is 
regarded as being a part of the domestic mail service and where 
practicable, the cost of transporting the mails to the insular posses- 
sions must be charged to the “ Power Boat Service ” appropriation 
regardless of whether they are conveyed on a weight or on a mile- 
‘age basis, the rule referred to being for guidance only when the cost 
of the service to the insular possessions when served in connection 
with routes to foreign countries can not be ascertained on any other 
basis. Accordingly, you are advised in reply to the question now 
submitted that in making payments for services in conveying the 
mails to the insular possessions of the United States where such 
service is incidental to services to foreign countries, the expense 
thereof is to be prorated in those cases where it is susceptible of as- 
certainment and apportionment and charged to the “ Power Boat 
Service” appropriation, but in cases where the cost of conveyance 
can not reasonably be segregated or apportioned, the expense of 
serving the mail route is to be charged to the appropriation to 
which the cost of the major portion of the service is chargeable. 


( A-12224) 
VETERANS’ BUREAU, INSURANCE—REINSTATEMENT 


Where an application for reinstatement of term insurance in due form as pre- 
scribed by the regulations of the Veterans’ Bureau is deposited in the 
United States mail in the lifetime of the insured, the fact that the envelope 
containing the application and necessary premiums to effect reinstatement 
was returned for postage by the postal authorities, does not preclude con- 
sideration of the application for reinstatement later forwarded to the Vet- 
erans’ Bureau subsequent to the death of the insured, but the insurance 
may be considered as having been reinstated and payments thereunder 
authorized, if the evidence of record establishes the validity of the appli- 
cation for reinstatement. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 1, 1926: 


Consideration has been given your letter of December 5, 1925, 
presenting a matter as follows: 


There has been presented to this bureau for payment on an insurance con- 
tract the claim of Mrs. Birdie Fenlaw, beneficiary of the yearly renewable 
term insurance issued to the late Roger W. Fenlaw. 

The facts in the case are as follows: 

Roger W. Fenlaw, while a member of the active military service, applied for 
$10,000 war-risk insurance. He was discharged from the service June 17, 1919, 
the last premium being deducted on the May, 1919, payroll. The insurance 
from time to time lapsed for nonpayment of premiums subsequent to the date 
of discharge and on such occasions, with the exception of the instance now in 
controversy, was each time, upon application, duly reinstated. On June 22, 
1920, he made a formal application for a change of beneficiary of his insurance 
to his wife, Mrs. Birdie Fenlaw. He also requested that the records of the 
bureau be corrected to show his name as Fenlaw instead of Fenlow. Premiums 
were paid to include the month of March, 1923. The insured died June 19, 
1923. The widow, who is the beneficiary of the policy, has forwarded a certi- 
fied copy of the proceedings of en inquest in connection with the death of Mr. 
Fenlaw which shows that he was accidentally drowned. She also submitted 
affidavits of one John A. Davenport and Harry A. Logsdon, M. D., which show 
that the insured’s condition of health was excellent up to the date of his death. 
The widow, in addition to the above, submitted an affidavit in which she states 
that after the death of her husband she found among the mail at his office a 
sealed envelope addressed to the Veterans’ Bureau upon which was stamped 
the following: “ Returned for postage.” This sealed envelope she did not open, 
but forwarded the same in another, but larger envelope, by registered mail to 
the bureau. The envelope first referred to wus unopened when received in the 
bureau. In the upper right hand corner of the envelope there is a small square 
with mucilage on it. There is also in this upper right hand corner a cancella- 
tion stamp. The envelope contained an application for reinstatement, with the 
name of the insured signed in the lower right hand corner, and was dated June 
14, 1923. This application in the lower left hand corner contains the signature 
of Wade Swift, as witness. In the envelope were two checks drawn to the order 
of the Treasurer of the United States, each in the amount of $7.30. The can- 
cellation stamp before referred to on the upper right hand corner of the 
envelope contains the date, June 14, 1923, this part of the stamp being upside 
down as well as the stamp which states the envelope is returned for insufficient 
postage. The circumstances surrounding the signing of the application for 
reinstatement under date of June 14, 1923, and the mailing thereof are shown 
in the various affidavits and documents submitted by claimant and are sub- 
mitted herewith. 

On October 1, 1924, in the light of the evidence then before me, I disapproved 
and disallowed this claim, but having been convinced by the additional evidence 
which claimant has since submitted, as hereinafter appears, I have changed my 
ruling. 

oe * * + * * - 

If upon review of the evidence submitted herewith you agree with me that 
the application for reinstatement was signed-by’ Roger Fenlaw, and will so 
advise me, I desire to pay this claim. 


Under the law and regulations applicable to reinstatement in such 
a case as this, it would appear that the reinstatement in this case 
was authorized if application therefor was in fact made by the 
insured, it being understood that all other requirements were com- 
plied with. 

It appears established that the envelope was deposited in the 
United States mail June 14, 1923, while the insured was alive, con- 
taining the regular form of application for reinstatement of in- 
surance issued by the Veterans’ Bureau and apparently previously 
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furnished by the bureau to the insured with notice of nonpayment 
of the April and May, 1923, premiums. The application was dated 
June 14, 1923, filled in with typewriter, signed at the end with the 
name of the insured, and witnessed by one Wade Swift. There 
were inclosed with the application two checks drawn by Mrs. Roger 
Fenlaw, wife of the insured, to the order of the Treasurer of the 
United States, each for $7.30, the amount of two months’ pre- 
miums on the policy. The witness has since acknowledged his 
signature and that of the insured and makes oath he was in the 
office of the insured on June 14, 1923, when the application for re- 
instatement was executed and signed.. The insured was drowned 
June 19, 1923. The envelope and its contents had been returned 
unopened to the sender by the post oflice authorities, stamped 
“Returned for pastage,” and with the date June 14, 1923, and was 
found with other mail by the widow upon her return to the office 
of her husband after the funeral. Mucilage appears on the envelope 
at the place where the stamp is usually affixed, but there is sug- 
gested in the record the question whether it is not in fact, over the 
cancellation stamp. If vital, the matter appears possible of definite 
ascertainment; but it seems not necessarily involved. The envelope 
and contents were later forwarded unopened in another envelope by 
the widow to the United States Veterans’ Bureau. 

Under the general rule of law with regard to the offer and ac- 
ceptance of a contract, to the effect that depositing in the mail an 
acceptance of an offer makes the contract, it may be assumed that 
using the mail as the vehicle of acceptance requires that all neces- 
sary to be done to carry the communication through the mail should 
be done and the affixing postage is such a necessity that if a conflict 
of interests appears or the other party may be prejudiced, then the 
failure to preaffix postage may preclude the sender from asserting 
any rights. In the present case the fact that the application was 
“Returned for postage,” would have to be accepted as showing the 
postage was not there when it came to movement by the postal 
service, and if interests other than the reinstatement were involved, 
it might thus become immaterial whether the postage had become de- 
tached or had never been preaffixed. Be that as it may, we can readily 
see in this case an exception to the contract rule of acceptance by 
mail of an offer. The primary purpose of reinstatement of the 
insurance was to confer a benefit upon the insured. The Govern- 
ment, the Veterans’ Bureau, was cooperating with the insured. No 
advantage to the one or disadvantage to the other would be accom- 
plished by the retarding of postal delivery by failure to stamp in 
mailing and we may reasonably conclude that the mailing facts 
disclosed do not preclude considerat?vn of the application for rein- 
statement as made. 
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Your letter in the concluding paragraph states that if I agree with 
you that the application for reinstatement was signed by the insured, 
you desire to pay the claim. As to the genuineness of the signature 
there appears to be a difference of opinion among those to whom it 
was submitted, with certain known signatures, for expression of 
opinion as experts, but there is for noting in such connection that 
in the known signatures of the insured there is wide variance in 
form. However, the following facts appear to be clearly estab- 
lished: The application was signed in the lifetime of the insured; 
there is no question of his being in ewtremis at the time, death 
being by drowning some days later; and a disinterested witness 
gives the facts attending the execution and mailing. No adverse 
conclusion is to be drawn from the fact of the checks of the wife 
having paid the premium. She was an interested party and we may 
conclude had the usual anxiety to see that insurance was main- 
tained, and particularly because of prior lapses. I find no facts 
in the record submitted upon which to object to payment based on 
the signature to the application. 

This case is to be distinguished from cases involving reinstate- 
ments of insurance policies under section 304-of the World War 
veterans’ act. See decision of January 20, 1926, A-12487, 5 Comp. 
Gen. 503. 


(A-12387) 
COMPENSATION OF CUSTOMS OFFICERS 


The compensation of the 30 special agents of the Customs Service authorized 
by law may be fixed on a per annum basis under the provisions of the act 
of December 6, 1924, 43 Stat. 704, as extended during the fiscal year 
1926, by the act of January 22, 1925, 43 Stat. 764, without regard to the 
salary limitations found in the act of March 4, 1911, 36 Stat. 1393. 

The Secretary of the Treasury may, under authority of the act of January 
13, 1925, 43 Stat. 748, amending section 2 of the act of March 4, 1923. 
2 Stat. 1453, assign customs agents to the duties of customs attachés for 
service in foreign countries under certain conditions, but where such 
customs agents are given foreign service assignments they may not be 
paid additional compensation therefor. Unless the duties prescribed for 
customs attachés consist solely “in the prevention and detection of frauds 
on the customs revenue,” special agents can not legally be assigned to the 
duties of customs attachés. 


Comptroller General McCarl to the Secretary of the Treasury, February 1, 
1926: 


I have your letter of December 7, 1925, requesting decision of the 
two following questions: 


1. May the Secretary of the Treasury appoint and fix the compensation of 
special agents appointed under the provisions of the acts of Mareh 4, 1911, 
end January 13, 1925, supra, on a per annum basis rather than a per diem 
basis, provided the number within the grades specified does not exceed the 
compensation that would be paid such agents on a per diem basis? 

2. Does the act last above quoted authorize this department to employ a 
person holding appointment as a special agent or a customs agent of this 
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department on work ordinarily performed by a customs attaché or an as- 
sistant customs attaché? If so, may this department appoint such special 
agent or customs agent for foreign duty as such customs attaché without ad- 
ditional compensation? 


The act of March 4, 1911, 36 Stat. 1393, authorizes the Secretary 
of the Treasury, under section 2649, Revised Statutes, to appoint 30 
special agents in the Customs Service in three grades of 10 each, to 
receive, respectively, not to exceed $12 per day, not to exceed $10 
per day, and not to exceed $8 per day. The act of January 13, 
1925, 43 Stat. 748, amending section 2 of the act of March 4, 1923, 
42 Stat. 1453, provides as follows: 


That the Secretary of the Treasury is hereby further authorized and directed 
to appoint deputy collectors, deputy comptrollers, deputy surveyors, deputy and 
assistant appraisers, examiners of merchandise, inspectors and such other cus- 
toms officers, laborers, and other employees as he shall deem necessary, pre- 
scribe their designations and duties when not otherwise defined by law, and fix 
their compensation. He is authorized to appoint special agents of the Customs 
Service in number, as now provided by law, and fix their compensation, and to 
appoint and fix the compensation of such number of customs attaches for duty 
in foreign countries and of customs agents as he may deem necessary, all of 
whom shall perform their duties as defined by existing law or prescribed by 
the Secretary of the Treasury, under the immediate supervision of the director, 
special agency service of the customs; * * *. 


Your submission relates to three classes of oflicers of the customs 
service mentioned in this statute, viz, special agents, customs agents, 


and customs attachés for duty in foreign countries. The statute 
limits special agents to the number “ as now provided by law,” which 
is 30, but there appears no statutory limitation, within the avail- 
ability of appropriations and the needs of the service, on the number 
of customs agents and customs attachés that may be appointed. Spe- 
cial agents and customs agents appear to be employed in this country 
and customs attachés in foreign countries exclusively. There ap- 
pears no well-defined distinction between the duties of special agents 
and customs agents in this country, and the office is advised that they 
are employed on the same character of work under the special- 
agency service, which is a mobile force of officers subject to transfer 
whenever the interests of the service require. See articles 1245 to 
1258, Customs Regulations, 1923. 

The two questions are answered as follows: 

1. The act of January 13, 1925, authorizes the Secretary of the 
Treasury to fix the compensation of specia] agents. Whether this 
statute meant the fixing was to be within the limitations specified by 
the act of March 4, 1911, supra, or regardless thereof, need not now 
be considered. The act of December 6, 1924, 43 Stat. 704, as ex- 
tended during the fiscal year 1926 by the act of January 22, 1925, 48 
Stat. 764, authorized the heads of the several departments and inde- 
pendent establishments to adjust the compensation of civilian em- 
ployees in certain field services, including the customs service, to 
correspond so far as may be practicable to the rates established by 
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the classification act of 1923 for positions in the departmental service 
in the District of Columbia. The statutes specifically provide that 
such adjustments may be made notwithstanding the salary restric- 
tions appearing in statutes which limit salaries to rates in conflict 
with the rates fixed by the classification act of 1923 for the depart- 
mental service. The classification act provides for no per diem rate 
of compensation. Under these provisions of law, for the present 
fiscal year, the salary of the 30 special agents of the customs service 
authorized by law may be fixed on a per annum basis at the rate 
specified in the classification act for corresponding positions in the 
District of Columbia without regard to the salary restrictions con- 
tained in the act of March 4, 1911, supra. See 4 Comp. Gen. 625, 
626 and 5 Comp. Gen. 77. It is understood that the salaries of 
customs agents and customs attachés are now fixed on a per annum 
basis, 

2. While the act of January 18, 1925, supra, authorizes the ap- 
pointment of customs attachés for duty in foreign countries, it did 
not define their duties, and there appears to be no existing law de- 
fining the duties of customs attachés or customs agents. Therefore, 
if the compensation fixed for customs attachés equals or exceeds the 
compensation fixed for custom# agents, and if the duties prescribed 
by the Secretary of the Treasury for customs attachés are of as high 
class as the duties prescribed for customs agents, there would ap- 
pear to be no legal objection, under the provisions of the said act 
of January 13, 1925, to the assignment of a customs agent to the 
duties of customs attaché, provided the Secretary of the Treasury 
shall prescribe such duties as the duties of said customs agent. And 
if sufficient administrative necessity exists therefor, there would ap- 
pear to be no reason why such customs agent could not also be 
designated as customs attaché without additional compensation. The 
duties of special agents are fixed by law. See section 2649, Revised 
Statutes. Therefore, unless the duties prescribed for customs at- 
tachés consist solely “in the prevention and detection of frauds on 
the customs revenue,” special agents can not legally be assigned to 
the duties of customs attachés. 


(A-12624) 
TRANSPORTATION OF DEPENDENTS—NAVAL OFFICER 


An officer of the Navy who, under orders involving change of station from 
Hampton Roads, Va., to Mare Island, Calif., requested transportation for 
his wife from Norfolk, Va., to Charleston, 8S. C., with assurance that any 
additional travel by his wife incident to said change of station would be 
performed at his own expense, was not entitled to further transporta- 
tion furnished his wife under said orders from Charleston, 8. C. to San 
Diego, Calif., on transportation request issued after travel had been per- 
formed to Charleston, S. C. 
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Comptroller General McCar!l to Lieut. Commander E. K. Patton, United States 

Navy, February 2, 1926: 

There has been received your letter of November 6, 1925, request- 
ing review of settlement No. 198002-N, dated May 11, 1925, which 
disallowed your claim for reimbursement of expenses of transpor- 
tation of your wife from Norfolk, Va., to San Diego, Calif., less 
cost of transportation furnished from Norfolk, Va., to Charleston, 
S. C., under orders dated February 5, 1924. 

It appears that by orders of February 5, 1924, you were directed 
to regard yourself detached from duty at the naval training sta- 
tion, Hampton Roads, Va., at such time as would enable you to 
proceed and report to the commanding officer of the U. S. S. Altair 
at Charleston, S. C., on March 4, 1924; that you were detached 
on February 28, 1924, and reported for duty on the U. S. S. Altair 
at Charleston, S. C., on March 4, 1924; that on February 28, 1924, 
you were furnished transportation including Pullman for your 
wife from Norfolk, Va., to Charleston, S. C.; that on March 28, 
1924, the disbursing officer, navy yard, Charleston, S. C., issued 
Government transportation requests for your wife from Charles- 
ton, S. C., to San Diego, Calif.; and that in your application for 
transportation for your wife from* Norfolk, Va., to Charleston, 
S. C., you signed an agreement as follows: 

If transportation is furnished as above requested, I hereby waive addi- 
tional transportation under attached orders and certify that the remainder 
of the trip to my new station, namely, the said vessel's home yard (port) 
will be completed within a reasonable period and at the expense of myself 
or my dependents. 

In view of the issuance of transportation for your wife, Nor- 
folk to Charleston, under your orders of February 5, 1924, and 
certificate that the remainder of the trip would be completed at 
your own expense, the Bureau of Supplies and Accounts, Navy 
Department, on November 20, 1924, requested that you refund to 
the Government cost of transportation furnished your wife from 
Charleston, S. C., to San Diego, Calif. You refunded the cost 
thereof ($126.96) and now request reimbursement of the difference 
between the cost of transportation furnished to Charleston, S. C., 
and the cost of direct transportation from Norfolk, Va., to San 
Diego, Calif., on the ground that you inadvertently applied for 
transportation to Charleston, S. C., only, instead of transportation 
to San Diego, Calif. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 

That hereafter when any commissioned officer * * * having a wife 
or dependent child or children, is ordered to make a permanent change of 
station, the United States shall furnish transportation in kind * * * to 
his new station for the wife and gependent child or children; * * * Pro- 
vided further, That if the cost of such transportation exceeds that for trans- 


portation from the old to the new station the excess cost shall be paid to 
the United States by the officer concerned: * * * 





DECISIONS OF THE COMPTROLLER GENERAL 571 


Your detachment from duty at the naval training station, Hamp- 
ton Roads, Va., to duty on the U. S. S. Altair, which vessel’s home 
yard was Mare Island, constituted a permanent change of station, 
entitling you under the act of May 18, 1920, to transportation for 
vour wife to your new station (Mare Island) or to some other point 
selected by you, provided that the cost to the Government was not in 
excess of what her transportation would have cost from Hampton 
Roads, Va., to Mare Island, Calif., that the travel involved was in- 
cident to your change of station, and you gave proper assurance that 
any further travel incident to your change of station would be per- 
formed without expense to the Government. 27 Comp. Dec. 510. 
You have received all to which entitled under the act of May 18, 
1920. You are not entitled to reimbursement under section 12 of 
the act of June 10, 1922, 42 Stat. 631, and the regulations pursuant 
thereto, that act and the regulations thereunder being applicable 
only where no transportation is furnished by the Government, the 
act providing that “In lieu of the transportation in kind authorized 
by section 12” of the act of May 18, 1920, payment of amounts equal 
to such commercial transportation costs might be made when such 
travel shall have been completed. Obviously, where transportation 
in kind is requested and issued, there can bé no payment in lieu 
thereof, and the fact the officer of his own initiative did not secure 
all the transportation that might have been issued under the act of 
May 18, 1920, gives no basis for payment under a statute providing 
for issue in kind only. 

Upon review the settlement is sustained. 


(A-12688) 


ARMY PAY, LONGEVITY—SERVICE AS ATTENDANT IN THE PUBLIC 
HEALTH SERVICE 


Service as an attendant in the Public Health Service is civilian service and 
may not be ccunted by an officer of the Army for longevity pay purposes 
under the acts of May 18, 1920, 41 Stat. 604, and June 10, 1922, 42 Stat. 627. 

Decision by Comptroller General McCarl, February 2, 1926: 

There is for consideration the claim of Maj. Ralph Hospital, Field 
Artillery, United States Army, for the difference between longevity 
pay as major with over 10 years’ service and longevity pay as major 
with less than 10 but over 5 years’ service, during the period from 
July 1, 1922, to June 30, 1925. 

It appears that such difference in longevity pay was paid De- 
cember 4, 1924, by Capt. Ben B. Boon, finance department, for the 
period from July 1, 1922, to November 30, 1924, in the amount of 
$725. Due to the disallowance of such amount in the audit of the 
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accounts of the disbursing officer, the amount thus paid was refunded 
July 17, 1925. 

Claimant’s services in the Army are shown by the Official Army 
Register, 1926, to have been continuous from November 1, 1913. His 
military-service credit for longevity-pay purposes to June 30, 1922, 
was eight years and eight months. In addition thereto, services as at- 
tendant in the Public Health Service from April 1 to May 31, 1910, 
September 19, 1910, to October 16, 1911, and July 16, 1912, to April 
30, 1913, a total of 2 years and 13 days, are relied upon to establish his 
claim for longevity pay with over 10 years’ service, June 30, 1922. 

Public Health Regulations, paragraphs 105 to 112, show attendants 
to be subordinate employees below the grade of clerk, appointed 
under civil-service regulations, and whose pay is fixed by the Secre- 
tary of the Treasury on the recommendation of the Surgeon Gen- 
eral in accordance with the rates current in the particular locality 
for laborers and similar services. 

It has been held that civilian services rendered in the Public 
Health Service are not authorized to be counted under the provisions 
of the acts of May 18, 1920, 41 Stat. 604, and June 10, 1922, 42 Stat. 
627, for longevity-pay purposes by an officer of the Navy, 4 Comp. 
Gen. 72. Such decision has equal application under the acts cited to 
officers of the Army. Claimant not having had 10 years’ service, 
which is authorized to be counted for longevity-pay purposes, is not 
entitled to the increase of longevity pay claimed by him. His claim 
is therefore disallowed. 

It further appears that by settlement No. 082165-W, dated June 3, 
1925, claimant was allowed $210.83 on account of difference in 
longevity pay as major with over 10 years’ service and major with 
over 5 years’ service during the period from October 18, 1921, to June 
30, 1922. ‘The allowance was based on his service in the Army and 
his civilian services in the Public Health Service, thus making a 
total of 10 years’ service on October 18, 1921. As the time served as 
attendant in the Public Health Service was not authorized to be 
counted in the computation of his longevity pay, the allowance by 
this settlement was errofieous. 

Upon review certificate No. 082165--W, is revised accordingly. 











(A-12727) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—REMARRIED 
WIDOW 


The remurriage of a widow of a World War veteran defeats her rights as a 
“dependent” of the veteran under the World War adjusted compensation 
act of May 19, 1924, 43 Stat. 128, and she is not entitled to the adjusted 
service credit of her former veteran husband, although her second husband 

is also dead, Payment may be made to her or other person us guardian of 

minor children of the veteran upon satisfactory proof of guardianship, 
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Decision by Comptroller General McCarl, February 2, 1926: 

There is before this office for consideration the claim of Mary 
Esther Pope, the widow of Horace Pope, deceased, formerly the 
widow of James Hughdon Pope, deceased World War veteran, for 
dependent’s installments of adjusted service credit under the pro- 
visions of the World War adjusted compensation act. 

It appears that James Hughdon Pope, the veteran, died Decem- 
ber 23, 1921, and that his widow subsequently married Horace Pope, 
who died in May, 1925. 

Application executed October 15, 1924, for the adjusted service 
credit by the former widow of the deceased veteran was approved in 
the amount of $500 and the first quarterly installment of $50 was 
included in check No. 547039, dated October 1, 1925. In compliance 
with the notice accompanying the check, she returned this check for 
the reason that she had married Horace Pope subsequent to the 
death of her veteran husband. 

In decision of December 14, 1925, A-11788, 5 Comp. Gen. 431, 433, 
it was held: 

* * * If a widow has remarried prior to receipt, collection, or negotia- 
tion of a check issued in payment of one of the 10 quarterly installments and 
is disqualified as a “dependent” of the deceased veteran and is not en- 
titled to the amount of the check or to the remainder of the adjusted 
service credit. 

See also decision of December 29, 1925, A—11878. 

The only difference between the present case and the two cited 
decisions in which the adjusted-service credit has been denied the 
former widow of a veteran who has remarried, is that in this 
case the second husband is also dead and at the date payment 
was proposed to be made of the first quarterly installment, the 
former widow of the veteran was “unmarried,” whereas in the 
other cases the second husband was living. 

Section 601 of the World War adjusted compensation act, dated 
May 19, 1924, 43 Stat. 128-9, enumerated the dependents who are 
entitled to receive payment of the adjusted-service credit of the 
veteran when the veteran has died before making application 
under section 302 of the statute. The first of such dependents in 
the order of preference is “(1) To the widow or widower if un- 
married.” 

It is obvious that the term “ widow ” has reference to the widow 
of the veteran on the basis of whose military or naval service 
rights under the statute are dependent. A change in her marital 
status at any time subsequent to the death of her veteran husband 
defeats her rights under the statute. When claimant herein became 
the wife of Horace Pope she was no longer the widow of James 
Hughdon Pope and when Horace Pope died she was then the widow 
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of Horace Pope and her status as the widow of James Hughdon 
Pope did not revive. As an analogy to aid in the construction of 
the present statute pension legislation may be cited. The Congress 
has deemed it necessary to specifically provide for remarried 
widows of veterans whose second and subsequent husbands have 
died. See act of May 1, 1920, 41 Stat. 586, and September 1, 1922, 
42 Stat. 834. While claimant in the present case is now “ un- 
married ” she is not the widow of the veteran within the meaning 
of the statute and is not entitled in her own name to the benefits 
of the statute. 

The record discloses that there were born to claimant and her 
veteran husband, James Hughdon Pope, two children, James Hugh- 
don Pope, jr., and Joe Preston Pope, who have been named in the 
application. Section 601 of the statute provides that payment of 
the adjusted-service credit may be paid to the children, share and 
share alike, if there is no unmarried widow or widower. 

Accordingly, payment may be made to claimant or other person 
as guardian of the minor children of the veteran upon satisfactory 
proof of guardianship. 






(A-12734) 
COMPENSATION, ALLOWANCES—FOREIGN SERVICE 


Foreign service positions in China or elsewhere, the incumbents of which are 
furnished quarters or other allowances in kind, may not, in the absence 
of express statutory authority, be excepted from the rule that on and 
after July 1, 1926, a fixed reasonable charge is required to be made for 
such quarters or other allowances furnished in kind. In the event of legis- 
lation authorizing such allowances as a part of the compensation, pay rolls 
or vouchers covering such positions should show the total authorized com- 
pensation, the amount paid in cash and the fixed value of the quarters, etc., 

furnished in kind. 

Comptroller General McCarl to the Secretary of State, February 2, 1926: 

I have your letter of January 15, 1926, referring to decision dated 
July 16, 1925, 5 Comp. Gen. 37, and stating the reasons for the long- 
existing practice of furnishing certain foreign officers of the United 
States with living quarters as a part of their compensation, espe- 
cially in China, where it is alleged there exists a very real relation- 
ship between the living quarters of the United States representatives 

£4 

and the conduct of his official business. You request that approval 

be given to the existing practice. 

The decision of July 16, 1925, supra, held that on and after July 1, 
1926, in the absence of express statutory authority therefor, the 
practice of contracting for personal services partly on the basis of 
quarters, maintenance, or equipment furnished for personal use by 
the Government must be discontinued and thereafter compensation 
paid solely on a cash basis. In decision of August 13, 1925, A-10644, 








DECISIONS OF THE COMPTROLLER GENERAL 575 


e 


addressed to you, this decision was applied to quarters furnished 
interpreters, janitors, watchmen, guards, and messengers at legations 
and embassies. In decision of October 6, 1925, 5 Comp. Gen. 236, 
238, it was held: 


* * * Onand after July 1, 1926,in the absence of statutory authority to the 


contrary, rental must be charged all employees furnished quarters by the Govern- 
ment, whether in a separate house or rooms in quarter houses and dormitories. 
Preparatory to the rendition of each of these decisions there has 
been given careful consideration to the reasons advanced for the long 
existing practice of furnishing officers and employees of the Govern- 
ment with quarters, etc., as a part of their compensation and it has 
been recognized that there are good and sufficient reasons for con- 
tinuation thereof in certain instances. The reasons advanced by you 
have likewise been given such consideration. But I am constrained 
to hold that in all cases the rate of compensation for the position 
should be fixed on the basis of no quarters or other allowances being 
furnished in kind at the expense of the Government, and that where 
necessary to furnish any such allowances a fixed reasonable charge 
should be made therefor and even where legislative authority is 
obtained to furnish quarters, etc., as a part of compensation the pay 
rolls or vouchers should show the total authorized compensation, the 
amount paid in cash, and the fixed value of the quarters, etc., fur- 
nished. However desirous and necessary the practice may be, there 
does not exist ut the present time any general statutory authority 
therefor and this office has viewed the matter as one requiring action 
by the Congress to give it legislative sanction. In this connection 
your attention is invited to H. R. 5959, a bill proposing to make 
appropriations for the Treasury and Post Office Departments for the 
fiscal year ending June 30, 1927, which contains a provision designed 
to authorize a continuation of the practice of furnishing field em- 
ployees generally with quarters, subsistence, etc., as a part of their com- 
pensation, to the extent that same has been furnished in the past. 


(A-12792) 
PUBLIC BUILDINGS—FEDERAL HIGHWAY APPROPRIATION 


In the absence of statutory authority specifically providing the funds for such 
purpose, the appropriations made to carry out the provisions of section 23 
of the Federal highway act of November 9, 1921, 42 Stat. 218, are not 
available for the construction of buildings for storage purposes on Govern- 
ment land adjacent to the Payette National Forest in Idaho, by the Bureau 
of Public Roads, Department of Agriculture. 


Comptroller General McCarl to the Secretary of Agriculture, February 2, 1926: 
I have your letter of January 22, 1926, requesting decision of a 
question presented as follows: 


Under date of March 27, 1925, you rendered a decision to this department 
involving the question as to whether section 3733 of the Revised Statutes pre 
cludes the purchase and repair of a wharf at Juneau, Alaska, from forest 
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highway funds made available by the act of November 9, 1921 (42 Stat. 218), 
the wharf being desired by the department for use in connection with na- 
tional forest road construction work in the Territory. A further question 
affecting the same statutes but involving a somewhat different set of facts has 
been presented by the forester for my consideration and concerning which your 
interpretation of the law is desired. 

It is proposed to construct from the forest highway appropriation two build- 
ings on Government land centrally located and immediately adjacent to the 
Payette National Forest, Idaho, at a combined cost of approximately $2,500, 
for the purpose of storage and repair of tools and equipment used in the main- 
tenance of the road and trail system on that forest. The buildings under 
contemplation would be of frame construction with cement foundations, cement 
floors and shingled roofs. While the buildings themselves would not be par- 
ticularly substantial and would be of a somewhat temporary nature, the use 
to which they would be subjected is continuing or permanent. 

The Payette National Forest contains approximately 200 miles of national 
forest roads and 500 miles of trails, all of which of necessity must be main- 
tained by the Forest Service if these roads and trails are to continue to serve 
the purposes for which they were constructed. In the absence of proper storage 
facilities in the past it has been necessary to leave equipment at various 
points throughout the forest wherever more or less suitable storage space 
could be secured. This practice has not been found to be a good business 
arrangement, partly because safe and storm-proof storage can seldom be found 
or rented in remote mountain regions such as are comprised in the forest, 
and partly because it does not permit of assembling equipment for repair 
and conditioning during the winter months when such work can be handled 
most economically. It is of great importance that all equipment be in first class 
condition early in the spring so that there will be no delay in repairing the 
roads and trails before the season of fire danger opens. 

The proposed buildings or other buildings of a similar character wou!d 
be used continuously so long as road and trail maintenance work is conducted 
on the Payette Forest, which would for an indefinite period, the work being 
a continuing and permanent responsibility of the department. Without doubt 
the structures are particularly desirable to the efficient and economical conduct 
of the road maintenance work and without them it is not considered that 
the interests of the Government can be most effectively served. By reason 
of the administration necessity of the storage quarters being in or immediately 
adjacent to the forest area the renting of suitable buildings, satisfactorily 
located, is an impossibility. Quarters not offering the desired location or not 
properly constructed could probably be secured, the rental of which would 
be much greater in the long run than the construction costs. Then again 
the inconvenience as to location or the inadequency of the structures would 
entail] additional costs in the way of lost motion and the expenditure of 
ineffective time not susceptible of measurement in terms of money. 


Section 3733, Revised Statutes, provides: 


No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the 
Government to pay a larger sum of money than the amount in the Treasury 
appropriated for the specific purpose. 


In the decision of March 27, 1925 (A-8295), it was said: 


The question as to what constitutes a public building or a public improve- 
ment within the meaning of this section has been the subject of numerous 
decisions both by former Comptrollers of the Treasury and by this office, and 
the general and uniform holding seems to have been that any structure in the 
form of a building not clearly of a temporary character is a public building 
or public improvement within the meaning of said section, and the purchase 
or construction thereof is not authorized unless specific appropriation is made 
therefor. 10 Comp. Dec. 683; 138 id. 355; 16 id. 685; 21 id. 420; 2 Comp. 
Gen. 14; id. 477. In this connection your attention is invited in particular 
to decision of August 12, 1911, in which it was held that an appropriation 
“For the investigation and improvement of methods of crop production under 
semiarid or dry-land conditions” was not available for the erection of a so- 
called temporary shed to shelter the necessary farm animals and a portable 
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house 12 x 16 feet for the temporary use of employees, notwithstanding the 
fact that the Secretary of Agriculture represented these buildings as being 
“absolutely essential in connection with the use to which the land is to be 
put by the department ” in carrying out the purpose of the appropriation. 

Said decision also held that the rule that an appropriation made 
for a particular object is available for all expenses which are neces- 
sary or incident to the proper accomplishment of said object is 
subject to the general statutory restrictions relative to the use of 
appropriations, and that as neither the appropriations made for 
‘arrying out the provisions of section 23 of the Federal highway act 
of November 9, 1921, 42 Stat. 218, nor the section itself, provides in 
express terms or by necessary implication for the erection or pur- 
chase of buildings, the use of such appropriations for such purposes 
was prohibited by section 3733, Revised Statutes, supra. The facts 
presented in your letter show that the buildings now proposed to 
be constructed are public buildings or public improvements within 
the meaning of said section. 

With respect to your statement that the appropriation “ General 
expenses, Forest Service,” provides for the construction of build- 
ings and that section 23 of the Federal highway act is in the nature 
of an amendment to the improvement fund carried in the general ex- 
pense appropriations, and therefore that the appropriations made 
for carrying out the provisions of said section should also be held 
.o be available for such purposes, it must be noted that the two 
appropriations are separate and distinct regardless of whether one 
may be the outgrowth of, and in a way supplemental to, the other; 
and the fact that the one has been specifically made available for the 
construction of buildings is no justification or authority for holding 
that the other is available for such purposes when it has not been 
made so in express terms. 

The appropriations made to carry out the provision of section 23 
of the Federal highway act (see act of June 19, 1922, 42 Stat. 660), 
provide that the moneys therein appropriated should be expended 
“in accordance with the provisions of said section 23.” There is 
uothing contained therein indicating that. the funds thus appro- 
priated were to be considered a part of the appropriation “ General 
expenses, Forest Service,” and section 23 of the Federal highway act 
does not provide for the construction of buildings as part of the 
program of work therein contemplated. 

You are accordingly advised that in the absence of statutory 
authority specifically providing funds for such purpose it must 
be held that the appropriations made for carrying out the provisions 
of section 23 of the Federal highway act are not available for the 
construction of the buildings proposed. 
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TRAVELING EXPENSES—AUTOMOBILE, USE OF OWN 


Where an enlisted man of the Army used his own automobile on authorized 
travel and was accompanied by another enlisted man also entitled to 
transportation at Government expense, reimbursement of the entire neces- 
sary cost of gasoline and oil consumed on the journey may be made to the 
owner of the automobile if not in excess of what it would have cost the 
Government to have furnished transportation for both men by a common 
carrier over the shortest usually traveled route. 5 Comp. Gen. 110, distin- 
guished. 

Comptroller General McCarl to the Secretary of War, February 2, 1926: 

There has been received your letter of January 23, 1926 (AG 201 
Miller, Martin (10/21/25) Enl.), requesting a decision upon the 
question whether Corp. Martin Miller would be entitled to reim- 
bursement for the entire cost of gasoline and oil used by him in his 
privately owned automobile in traveling under orders on change of 
station from Camp Sparta, Wis., to Fort Wayne, Mich., when ac- 
companied by Private John M. Philleo, both of the Quartermaster 
Corps and both entitled to transportation at public expense. 

War Department circular No. 9, part 1, February 25, 1925, au- 
thorizes reimbursement of amounts necessarily expended for gaso- 
line and oil and for garage rent for night storage for privately 
owned automobiles when used on authorized travel by personnel 
not entitled to mileage or travel pay, subject to certain limitations 
therein expressed. 4 Comp. Gen. 541. 

In a decision of August 13, 1925, 5 Comp. Gen. 110, it was held 
that an employee of the Government, when accompanied by his wife 
while traveling on official business, may be reimbursed only for one- 
half of the cost of gasoline and oil consumed in his privately owned 
automobile. This decision, however, is for application only when 
less than the total number of persons so transported are entitled to 
travel at Government expense, or when the respective travelers each 
claims reimbursement for the expense of transportation by the same 
automobile. 

No travel orders were submitted with your request for decision 
nor was the voucher for the reimbursement in this case submitted. 
On the assumption, however, that both of the enlisted men were 
lawfully entitled to transportation at Government expense for the 
journey taken, and that no claim for any portion of the expense of 
using the automobile in question has been or will be submitted by 
the enlisted man who did not own the car, reimbursement is au- 
thorized to Corporal Miller for the entire cost of the gasoline and 
oil necessarily consumed on the journey, if not in excess of what it 
would have cost the Government to have furnished transportation 


for both men by a common carrier over the shortest usually traveled 
route. 
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This decision is rendered upon the general question submitted and 
upon the facts as stated in your submission, the right being reserved 
to require evidence of actual and necessary expenditure and of travel 
authority when the voucher is reached for audit after payment if 
such evidence is not attached thereto. 


(A-4379) 
CONTRACTS—LIQUI DATED DAMAGES 


Delays on the part of the contractor in making deliveries under a contract 
for the furnishing of upholstering leather due to vague specifications, to 
erroneous rejections by inexperienced inspectors, and to rejections of 
leather which while meeting the contract specifications did not meet the 
needs of the Government are properly “ due to action of the United States,” 
or “due to unavoidable causes,” and should not be charged to the con- 
tractor. 4 Comp. Gen. 609, reversed. 

Decision by Comptroller General McCarl, February 3, 1926: 

The Eagle-Ottawa Leather Co. requested January 29, 1926, recon- 
sideration of decision dated January 16, 1925, 4 Comp. Gen. 609, ap- 
plying the sum of $534.74, otherwise due for upholstering leather, in 
reduction of indebtedness to the United States in the sum of $31,- 
902.75, as a payment received by it in July, 1920, as refund of liqui- 
dated damages deducted by reason, of delays in delivery under con- 
tracts Nos. EL-20-21, 28, and 48, dated November 7, 1917, and 
EL-84, dated March 5, 1918. The contention.is repeated that the 
refund of liquidated damages was proper. 

As stated in the decision of January 16, 1925, the contracts re- 
quired delivery of the leather on or before certain specified dates 
and there were 225 days’ delay in delivery, which the contracting 
officer found to be due to shortage of fuel, shortage of proper hides, 
and experimentations to meet requirements of the Ordnance De- 
partment. The deductions had theretofore been made and no action 
was taken toward refund thereof until March 25, 1920, when the 
contractor filed claim under the Dent Act of March 2, 1919, 40 Stat. 
1272, for alleged extra cost of manufacturing the leather, and the 
Claims Board in lieu thereof allowed refund of the liquidated 
damages deducted. 

The contracts similarly provided that in making settlements in 
which charges for liquidated damages were involved: 


* * * the contractor shall receive credit for all delays which the con- 
tracting officer, or his successor, may determine to have been due to action of 
the United States, and for such other delays as the same authority may decide 
to have been due to such unavoidable causes, including fires, unseasonably 
severe storms, and labor strikes in the works of the contractor, as occurred 
before the date upon which final delivery isdue * * * 
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and as the delays did not appear to have resulted from the causes 
specified in the contracts as entitling to extensions of time with 
remission of liquidated damages this office charged the refund of 
$31,902.75 to the contractor as a payment improperly made and 
applied the sum of $534.74 otherwise due in partial settlement 
thereof. See 7aggart v. United States, 17 Ct. Cls. 322. 

The matter having arisen under contracts executed in accordance 
with law was not for consideration under the Dent Act of March 2, 
1919, supra, but for settlement in this office as provided by section 
305 of the Budget and Accounting Act of June 10, 1921, 42 Stat. 24, 
amending section 236, Revised Statutes but with respect to these war- 
time transactions this office has adopted the procedure of ignoring 
the form and manner of settlements in event such war-time settle- 
ments properly protected the rights of the United States. 

It now appears that the bids for furnishing the leather stated that: 
“This leather is our regular commercial strap and bag leather ” 
and that the preliminary orders of the Government for such leather 
stated that the “ leather will be stuffed to Government specifications, 
otherwise contractor’s commercial product.” The commercial prod- 
uct after having been stuffed as required by the specifications appears 
not to have satisfactorily met the Government’s tests and the con- 
tractor was required to shelve a large quantity of leather and secure 


and tan under different conditions quantities of leather to meet the 
specifications. The,chief inspector of leather during the period in 
question for the district in which the contractor’s activities were 
conducted stated January 9, 1926, that: 


1. My official position as ist lieut. in the Ordnance Department gave me 
charge of the leather inspectors in the district in which the Eagle-Ottawa 
Leather Company's plant is located. 

2. The verbal and informal orders placed for russet strap leather called for 
“commercial selection,” which, under the ruling of the Ordnance Department, 
I could not accept—thereby reducing quite materially the percentage of sides 
that this concern tanned that were suitable for Government requirements. 

3. When the order was placed a large amount of black leather was purchased 
also, which the Government had no use for, and a large amount of time was 
wasted in making this leather, which period could have been applied to the 
advancement of the kind of leather that the Government was most in need of. 
This situation was not discovered until along in October or November, 1917. 
Bag leather was also produced in large quantities-—-more than the Government 
has immediate need of—and a good deal of that leather was left on the hands 
of the Eagle-Ottawa Leather Company for weeks awaiting shipping directions. 

4. The inspectors under my charge were men who had practically no tanning 
experience whatever and in many cases went to the extreme in rejecting 
leather for one reason or another, as they were timid about accepting any 
leather that there was any doubt about. This leather was held for my final 
inspection, which naturally entailed delay, as I had a large territory to cover. 
In practically every case, that I remember, I passed the leather and I can 
not recall of any instance where the equipment had not passed the final 
inspection. The Government's specifications were entirely too vague, especially 
on the matter of tensile strength, which, to some extent, was the bug-a-boo 
of the whole situation. No two men could possibly agree as to what consti- 
tuted the tensile strength that the Government required. 
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There were many other legitimate reasons for delay, such as labor and coal, 
etc., but after a lapse of eight years I can not recall these various instances, 
but it would seem to me that credit should be given for all of the time that was 
lost in making up that black leather and in the deferred delays in accepting 
und giving shipping directions on the bag leather. 

It now appears, as it did not when the decision of January 26, 
1925, was made, that the contractor was not responsible for the 
delays in delivery and same may properly be considered as due to 
causes specified in the contract as entitling the contractor to an 
extension of time with remission of liquidated damages. See decision 
of this office dated December 31, 1925 (A-4523) ; Empire Engineer- 
ing Co. v. United States, 59 Ct. Cls. 904. 


The charge of $31,902.75 will be discontinued: and the sum of 
$534.74 is certified due the contractor. 


(A-12560) 
OFFICERS’ RESERVE CORPS—PAY ON 31ST DAY OF MONTH 


Where a member of the Officers’ Reserve Corps was by the same orders 
directed to perform active duty for training from July 17 to 31, 1925, or 
for 15 days, and active duty as an instructor at a civilian military train- 
ing camp for 30 days from August 1 to 30; 1925, he Was on continuous duty 
for a period of 45 days and does not come within the purview of the act 
of September 14, 1922, 42 Stat. 841, entitling him to pay for July 31, 1925. 
5 Comp. Gen. 309, distinguished. 


Comptroller General McCarl to Capt. S. B. Armat, United States Army, 

February 3, 1926: 

There has been received your communication of December 28, 
1925, transmitting a voucher in favor of Lieut. Col. Orlean Addison 
Pritchett, Officers’ Reserve Corps, for pay and rental allowance 
while on active duty for training, July °1, 1925, and requesting de- 
cision whether payment thereof is authorized. 

It appears that by Special Orders, No. 114, Headquarters First 
Corps Area, claimant was ordered, with his consent, to proceed to 
Camp Devens, Mass., and upon arrival thereat to report to the com- 
manding general for duty for training for 15 days, from July 17 to 
31, 1925, inclusive, and for duty as instructor at the civilian military 
training camp for 30 days from August 1 to 30, 1925, inclusive, 

Under the provisions of section 37a of the national defense act as 
amended, 41 Stat. 776, members of the Officers’ Reserve Corps, when 
on active duty are entitled to receive the same pay and allowances as 
an officer of the Regular Army of the same grade and length of ac- 
tive service, pay being computed pursuant to section 6 of the act of 
June 30, 1906, 34 Stat. 763. Section 3 of the act of September 14, 
1922, 42 Stat. 841, provides that members of the National Guard and 
Officers’ Reserve Corps who become entitled to Federal pay “ for 
a continuous: period of less than one month shall be paid for each 
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day and the thirty-first day of a calendar month involved in any 
such period is not excluded from the computation. 

The claimant in the instant case was ordered to duty, with his 
consent, for a continuous period of 45 days, a case not within the 
purview of the act of September 14, 1922, which applies only in 
case a member is ordered to active duty for a continuous period of 
less than one month. 

In the decision of October 31, 1925, 5 Comp. Gen. 309, referred to 
by you, it was held the officer was entitled under the act of Septem- 
ber 22, 1922, to pay for the 15 days’ training duty ordered, and that 
a later order assigning him to active duty for 30 days as an instruc- 
tor did not change his rights under the first order. 

You are advised that payment of the voucher is not authorized. 


(A-12735) 
PURCHASES, TRACTORS—POSTAL SERVICE 


The appropriations “ Vehicle service, 1926,” and “ Post Office equipment and 


supplies, 1926,” contained in the act of January 22, 1925, 43 Stat. 785, 
787, are not available for the purchase of tractors to haul trains of hand 
trucks loaded with mail between the ferry depot and the ferry postal sta- 
tion at San Francisco, Calif. 

Comptroller General McCarl to the Postmaster General, February 3, 1926: 

I have your letter of January 13, 1926, requesting decision whether 
the appropriations provided under the Post Office Department are 
available for the purchase of tractors to haul trains of hand trucks 
loaded with mail between the ferry depot and ferry postal station at 
San Francisco, Calif. 

You state that the necessity for transportation of mail between the 
two points indicated is occasioned by the recent removal of the 
ferry postal station from quarters adjacent to the ferry depot, 
through which 90 per cent of the city’s mail is received, to the new 
location, and that the us? of tractors to haul the trains of hand 
trucks loaded with mail will be more satisfactory and less expensive 
than the present method of transporting the mail by Government. 
trucks, resulting in a saving of approximately $2,000 a month. 

You suggest two appropriations as possibly available, viz, “ Ve- 
hicle service, 1926,” 43 Stat. 785, or “ Post Office equipment and 
supplies, 1926,” 43 Stat. 787. 

The former appropriation is found under the heading “ Office of 
the First Assistant Postmaster General.” The only item in this 
appropriation which would be for consideration is that for purchase 
of “automobil:s.” While a tractor may be put to similar use as an 
antomobile, it is not, in fact, an automobile in the sense intended in 
this appropriation, but is considered as the power unit to move other 
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conveyances. It is unreasonable to suppose that such a means of 
transportation was in contemplation when the term “automobiles” 
was used in the appropriation. 

The latter appropriation is found under the heading “ Office of 
the Fourth Assistant Postmaster General,” and specifies numerous 
items of equipment and supplies, none of which may reasonably be 
considered as authorizing the purchase of a tractor. 

It has been ascertained that there are other similar situations where 
mail must be transported from the railway station to the post-office 
station and that tractors have never been used in the manner now 
proposed, that same would constitute a departure in the method of 
handling the mail between the depot and the post office, and that the 
matter has never been presented to the Congress. 

While a more expeditious handling of the mail and a reduction in 
the expense incident thereto are to be desired, these considerations 
may not conclusively control the construction of statutes or render 
available appropriations not otherwise reasonably available for the 
expenditure proposed to effect a saving. There would appear to be 
much to recommend the use of the tractors under the conditions pre- 
sented, but in view of the terms of the appropriations in question I 
am constrained to hold that they are not available for the proposed 
purchases. Furthermore, even if the appropriations were in more 


general terms, purchases of equipment of a character so entirely dif- 
ferent from any equipment previously used and involving such large 
expenditures, should not be made without the consideration and 
approval of the Congress. 


(A-12846) 


POSTAL SERVICE—COMPENSATION OF SUBSTITUTE RURAL 
CARRIERS 


A substitute rural carrier of the Postal Service serving a route 50 miles in 
length on which the regular carrier receives compensation at the rate of 


$2,600 per annum under the provisions of the aci of June 5, 1920, 41 Stat. 
1052, and the saving clause in the act of February 28, 1925, 48 Stat. 1065, 
is not entitled to compensation at the raie of $2,600 per annum, unless he 
was serving on said route on February 28, 1925, but is entitled only to the 
rate of $2,580 per annum as fixed by the act of Februury 28, 1925, for a 
route 50 miles in length. 

Decision by Comptroller General McCarl, February 4, 1926: 

There is before this office for decision the question whether a 
substitute rural carrier serving on a route 50 miles in length, vice 
a regular rural carrier who receives a salary of $2,600 per annum, 
by reason of his being in.the service on February 28, 1925, shall 
be paid at the rate of $2,600 per annum, or at the rate of $2,580 
per annum, the salary provided under another provision of the 
act of that date. 
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In decision of March 14, 1925, 4 Comp. Gen. 769, it was held: 


The act of March 2, 1907, 34 Stat. 1215, after granting rural letter carriers 
leave of absence with pay, provides: 

“* * * the substitutes for carriers on vacation to be paid during said 
service at the rate paid the carrier * * *.” 

There has been no subsequent change in this statutory provision which 
has been incorporated in section 725, Postal Laws and Regulations, 1924. 
* * * The act of February 28, 1925, does not expressly fix the pay of 
substitute and temporary rural carriers, nor in any manner alter the previ- 
ously existing rules for paying them. As to salary, therefore, a substitute 
or temporary carrier when serving the route is entitled to the exact amount 
of salary the regular carrier would receive for the same service. * * * 


The act of June 5, 1920, 41 Stat. 1052, provided: 


That the pay of a carrier who furnishes and maintains his own motor 
vehicle and who serves a route not less than fifty miles in length be paid 
at not exceeding $2,600 per annum. 

It is understood that under this provision rural carriers serving a 
route of 50 miles in length have received a salary of $2,600 per 
annum. This provision was not included in the act of February 
28, 1925, 43 Stat. 1053, under section 8 of which, 43 Stat. 1063, the 
compensation payable for a route 50 miles in length is $1,800 for 
the first 24 miles plus $30 per mile for the additional 26 miles, $780, 
or a total of $2,580 per annum. Section 11 of the act of February 
28, 1925, 43 Stat. 1065, provides: “No employee in the Postal Service 
shall be reduced in rank or salary as the result of the provisions of 
this title.” 

The question is, therefore, whether a substitute carrier serving a 
route of 50 miles in length on which the regular carrier receives 
$2,600 per annum by reason of this saving clause shall receive $2,600 
per annum, or $2,580 per annum, the specific rate fixed by the act of 
February 28, 1925, for regular carriers who were not in the service 
prior to the date of the act. 

The act of February 28, 1925, fixes the pay for the route and the 
pay thus fixed is the amount payable to whoever, under proper 
authority, performs the service on the route. The fact that the 
regular carrier on a 50-mile route, who was performing service on 
said route February 28, 1925, is entitled, under the saving clause 
in said act, to $20 a year in excess of the rate as now fixed by law 
does not authorize paying the extra $20 to the substitute unless the 
substitute was serving as such on said route February 28, 1925. 


(A-12864) 


RED RIVER OIL LANDS—CUSTODY OF GOVERNMENT PROCEEDS— 
COMMISSIONS OF REGISTER OF LAND OFFICE 


Under the provisions of section 2 of the act of March 4, 1925, 43 Stat. 1302, the 
Secretary of the Interior is directed to retain in his custody until other- 
wise directed by law all royalties and other proceeds and income received 
by the Government from the Red River oil lands, both prior and subse- 
quent to the lease of the property. 
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The Secretary of the Interior is authorized to prescribe the fees and commis- 
sions to be paid the register of the land office on account of business trans- 
acted under the act of March 4, 1923, 42 Stat. 1448, controlling the leasing 
of oil land in the Red River district, subject to the maximum limitation 
of $3,000 per annum. 


Comptroller General McCarl to the Secretary of the Interior, February 4, 
1926: 


I have your letter of January 26, 1926, requesting decision whether 
the direction in the act of March 4, 1925, 43 Stat. 1302, as to reten- 
tion in the custody of the Secretary of the Interior of royalties de- 
rived from oil lands in the Red River district applies to royalties, 


bonuses, and rentals received subsequent to lease of the property, 
December 1, 1925, as well as royalties received during operation by 


the Government prior to the lease of the property, and as to the 
right of the register of the land office of Guthrie, Okla., to commis- 
sions based on receipts subsequent to the lease of the property. 

Section 2 of the act of March 4, 1925, supra, is as follows: 

The Secretary of the Interior is directed to retain in his custody until 
otherwise directed by law the 12% per centum and other royalties heretofore 
or hereafter received by him in pursuance of Public Act Numbered 500, Sixty- 
seventh Congress, approved March 4, 1923. 

The act of March 4, 1923, 42 Stat. 1448-9 governing the control 
and leasing of the Red River oil lands, -referred to in the quoted 
statute, provided for lease of the property as soon as the Secretary 
of the Interior determined the proper parties entitled thereto, and 
that the provisions of the mineral leasing act, of February 25, 1920, 
41 Stat. 437, shall apply to the leases and permits granted, iacluding 
the provisions of sections 35 and 36 thereof relative to the disposi- 
tion of royalties. It appears that leases were granted as of Decem- 
ber 1, 1925, see 5 Comp. Gen. 377, and that the register of the land 
office at Guthrie, Okla., is collecting the royalties, rentals, etc., m 
accordance with the terms of the controlling statutes. 

The act of March 4, 1925, supra, is in general terms directing 
the Secretary of the Interior to retain in his custody untii other- 
wise directed by law the 1214 per cent and other royalties hereto- 
fore or hereafter received by him in pursuance of the act of March 
4, 1923. The use of the word “other” would seem to indicate the 


intent that the word “ royalties ” was used in the broader sense of all 
income or proceeds due the Government under the provisions of the 


statute. Apparently, the Congress contemplates the enactment of 
special legislation to provide for disposition of the entire receipts 
of the Government from the Red River oil lands, and passed the act 
of March 4, 1925, to prevent disposition in the manner prescriled 
in the mineral leasing law of February 25, 1920. 

I am constrained to hold, therefore, that the Secretary of the In- 
terior is directed to retain in his custody all royalties, bonuses, and 
rentals accruing to the United States from the Red River oil lands 
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under the provisions of the act of March 4, 1923, both prior and sub- 
sequent to the lease of the property. For possible future use in the 
disposition of these proceeds a separate accounting should be made 
of the proceeds received prior to lease during Federal control and 
the proceeds received subsequent to the lease of the property. The 
moneys sv collected by the register should be deposited in the Treas- 
ury to be carried in a special account to the credit of the Secretary 
of the Intcrior until such time as other disposition may be directed 
by the Congress. 

Section 38 of the mineral leasing act of February. 25, 1920, 41 Stat. 
451, provides as follows: 

That, until otherwise provided, the Secretary of the Interior shall be author- 
ized to prescribe fees and commissions to be paid registers and receivers of 
United Staies land oflices on account of business transacted under the pro- 
visions of this act. 

Section 5 of the act of March 4, 1923, supra, provides in part as 
follows: 
That except as otherwise provided herein the applicable provisions of the 
Act of Congress approved February 25, 1920, entitled “An Act to permit the 
mining of coal, phosphate, oil, oil shale, gas, and sodium on the public domain,” 
shall apply to the leases and permits granted hereunder, including the pro- 
visions of sections 35 and 36 of said Act relating to the disposition of 
royalties: * * * . 

As section 38 of the prior statute is not excepted in the later 
statute, the Secretary of the Interior is authorized to prescribe the 
fees and commissions to be paid the register of the land office at 
Guthrie, Okla., on account of business transacted under the pro- 
visions of the later statute within the maximum limitation of $3,000 
per annum fixed by section 2240, Revised Statutes, and the act of 
March 3, 1925, 43 Stat. 1145. I see no reason for holding otherwise 
because of the provisions of the act of March 4, 1925, directing the 
Secretary of the Interior to retain in his custody amounts due the 
Government. 

The interests of the Government should be protected by requiring 
the register to furnish bond in an amount which will be commen- 
surate with the business transacted. See section 3639, Revised 
Statutes. 








(A-12458) 


PERSONAL FURNISHINGS, RUBBER BOOTS—ADVERTISING, ACCEPT- 
ANCE OF OTHER THAN LOWEST BID 


Rubber boots for use of transient laborers, hired by the Engineer Corps of 
the Army, when they are required to work in mud and water in the con- 
struction of sea walls and levees on the Anacostia River, such work not 
being confined to particular laborers but being done by those who are 
available at the time and place, are not personal furnishings such as the 

employees may reasonably be required to furnish themselves. 
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The splitting of an award between the lowest and a higher bidder simply 
because the particular article furnished,by the higher bidder has been 
used before and found satisfactory is not authorized, when there is no 
known objection to the article as offered by the lowest bidder and it meets 
the specifications in the invitation for proposals. Credit for such a pur- 
chase is limited in the disbursing officer's accounts to the amount of the 
lowest bid price. 


Decision by Acting Comptroller General Ginn, February 5, 1926: 

Maj. J. A. O’Connor, Corps of Engineers, United States Army, 
by letter of December 15, 1925, requested review of settlement 
C-239-D. C. of October 26, 1925, disallowing in his April, 1925, 
accounts credit for payments of $46 and $103.29, respectively, to 
the United States Rubber Co. and the Potomac Rubber Co. (Inc.) 
for rubber hip boots purchased for issue to employees of the En- 
gineer Department, United States Army. 

The appropriation proposed to be charged is that for the reclama- 
tion of the Anacostia River Flats, D. C., act of June 7, 1924, 43 
Stat. 572: 

For continuing the reclamation and development of Anacostia Park, in 
accordance with the revised plan as set forth in Senate Document Numbered 
37, Sixty-eighth Congress, first session, $150,000, of which amount $125,000 
shall be available for expenditure below Benning Bridge and not more than 


$25,000 may be expended above Benning Bridge in the acquirement of neces- 
sary land. 


As this appropriation does not specifically provide for personal 


furnishings there are, as stated in 3 Comp. Gen. 433, two main 
questions for consideration. First, can the object for which the 
appropriation involved was made be accomplished as expeditiously 
and satisfactorily from the Government’s standpoint without such 
equipment? Second, is the equipment such as the employee rea- 
sonably could be required to furnish as part of the personal equip- 
ment necessary to enable him to perform the regular duties of the 
position to which he was appointed or for which his services were 
engaged ¢ 

The following explanation of the necessity for the boots is sub- 
mitted in support of the request for review: 


3. The purpose to which the boots were applied was the construction by hired 
labor with Government plant of sea walls and levees on the Anacostia River, and 
the filling in of the marshes on the borders thereof as part of the project for the 
reclamation of the Anacostia River Flats. In the prosecution of these operations 
part of the work must be performed by laborers working in mud and water. Men 
can not be obtained in this locality who will work in mud and water without 
rubber boots. The object for which the appropriation involved was made 
could therefore not be accomplished us expeditiously and satisfactorily from 
the Government standpoint without rubber boots. Men to whom the boots 
are furnished are principally workmen performing rough labor work such 
as loading and unloading materials, excavating earth, mixing, placing, and 
tamping concrete, laying stone, etc. They are assigned to different duties 
from day to day dependent on the progress and state of advancement of the 
work, the greater part of their work being in the dry and only occasionally 
in mud and water. The work of this class of employees is frequently inter- 
mittent and may last from a few days to a few weeks and the class of 
workmen obtainable for this kind of work is largely of the “ floating” variety, 
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who come on a job without funds and remain but a short time. As a rule 
they have been previously in the employment of contractors in building con- 
struction, foundation work, trench digging, river work, ete., on which work 
rubber boots are invariably furnished workmen when working in mud and 
water. It would not pay such men to provide themselves with rubber boots 
ior the relatively small amount of wet work they have to do, and the relatively 
short periods of employment they may expect and they will not do so. 
In this district labor work is ordinarily plentiful and it would be cheaper 
for these men to take other jobs than to provide themselves with boots. 
Under these conditions the employee could not reasonably be required to 
furnish boots as part of the personal equipment necessary to enable him to 
perform the regular duties of the position to which appointed or for which 
his services were engaged. The Government could not obtain the service 
withcut furnishing the boots. The boots are not issued for individual use 
of particular employees, but are held in stock and issued with tools from 
time to time to different workmen, who at the time of issue are required 
to work in mud and water, and are collected with tools each night and 
returned to stock. The experience of this office has been that it is practically 
impossible to obtain laborers for work in mud and water without furnishing 
them with rubber boots while so employed. That practice has been followed 
in this district for many years and is the ordinary, customary, and usual 
practice of all extensive employers of labor in this locality. The furnishing of 
rubber boots under the conditions stated is a practical necessity. The work 
could not be carried on otherwise except at a cost in increased wages far in 
excess of the cost of the boots, and with much attendant delay and incon- 
venience. * * * 


The showing made brings the purchases in this case within the 
rule laid down in 3 Comp. Gen. 433, and credit therefor might be 
allowed except for the additional objection hereinafter noted. 

The voucher for the payment to the Potomac Rubber Co. (Inc.), 
is noted “Award not made to the lowest bidder.” From a schedule 
of bids attached to the voucher it appears that three bids were re- 
ceived, the lowest being that of the United States Rubber Co. at 
$4.60 per pair. Bids were also received from William Hahn & Co. 
at $5.25 and $6 per pair, the bid of the Potomac Rubber Co. (Inc.) 
being $5.27 per pair. Indorsed on the schedule of bids is the fol- 
lowing: 

Order 10 prs. from U. S. Rubber Co. No experience with these boots. Will 
use as a trial order. 


Order 20 prs. from Potomac Rubber Co. This brand and quality have been 
used and proved satisfactory. 


There is no authority to split an award between two bidders in 
this manner. 4 Comp. Gen. 880. Nor is the explanation that the 
boots to be furnished by the Potomac Rubber Co. (Inc.) had been 
used and found satisfactory sufficient to warrant rejecting the lowest 
bid as to a portion of the award in the absence of evidence that the 
boots to be furnished on the lowest bid were not up to the specifica- 
tions. Under the circumstances, the contracting officer was without 
authority to obligate the Government to pay other than the price 
stipulated in the lowest bid and credit could not be allowed for pay- 
ments in excess of that price—i. e., $4.60 per pair, or $92 for the 20 
pairs. 5 Comp. Gen. 124. 

Upon review, there is certified for credit in the fiscal officer’s 
accounts, $138 ($46 plus $92). 
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(A-12373) 


CONTRACTS, COSTS—PREMIUM ON EMPLOYEES’ COMPENSATION 
INSURANCE 






Where a contract for the construction of a bridge in connection with a National 
Forest Road project provided that the contractor was to perform such 
extra work as may be ordered In writing by the district engineer, and 
that he was to receive for such extra work the actual cost of all supplies 
and materials, etc., and “for such labor and teams as are necessary he 
shall receive the current prices in the locality * * * plus 15 per cent 
of the cost of such labor and teams,” the contractor is not entitled to 
reimbursement for the amount expended by him as premium on employees’ 
compensation insurance for protection of the employees hired in connection 

with the performance of the extra work, in addition to the items enum- 

erated in the contract. 





Decision by Acting Comptroller General Ginn, February 6, 1926: 

Lee Stratton, district fiscal agent, Department of Agriculture, 
requested December 3, 1925, review of settlement No. C-28189-A, 
dated August 1, 1925, disallowing credit for $84.87 paid on voucher 
No. 0287 of his September quarter, 1924, accounts to the Beason 
Construction Co. under contract dated June 4, 1923, as premium on 
employee’s compensation insurance for protection of employees 
hired on the extra work performed under the Said contract. 

On June 4, 1923, the Secretary of Agriculture, acting for and in 
behalf of the United States, entered into a contract with the Beason 
Construction Co. whereby the said company agreed, for and in con- 
sideration of the sum of $30,957.98, to furnish all the materials, 
labor, etc., and construct a bridge in connection with the Panguitch- 
Tropic (Red Canyon section) National Forest Road project, all in 
accordance with certain specifications made a part thereof. 

It was also agreed that the contractors were to perform such extra 
work as may be ordered in writing by the district engineer and that 
the contractors were to make no claim for extra work unless so 
ordered in writing. With respect to payment for such extra work 
the contract provided : 

‘The contractor shajl receive for such extra work the actual cost of all sup- 
plies and materials, including freight, furnished by him, as shown by his paid 
vouchers, when approved by the engineer, and a reasonable rental charge 
previously agreed to in writing between the engineer and the contractor for 
the use of special equipment or machinery such as power-driven rollers, 
tractors, trucks, shovels, drills, concrete mixers, pumps, and hoists, also indus- 
trial railway equipment; stone crushers, etc., required for the economical 
performance of the work; for such labor and teams as are necessary he shall 
receive the current prices in the locality, which shall have been previously 
ngreed to in writing by the engineer and by the contractor, plus 15 per cent of 
the cost of such labor and teams which shall be considered as full compensa- 
tion for general supervision and the furnishing and repairing of small tools 
and ordinary equipment used on the contract, such as picks, hand shovels, 
plows, fresnoes, scrapers, wagons, road graders, ete. 

Orders were issued for the performance of the extra work in 
secordance with the terms of the contract and the contractor in sub- 
mitting its voucher in payment therefor included the amount of 
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$84.87 paid as premium on employees’ compensation insurance for 
protection of employees hired in connection with the performance 
of extra work, which amount was paid by the disbursing officer on 
the voucher here in question. Credit for the amount so paid was 
cisallowed in the disbursing officer’s accounts for the reason that the 
contract provides that “Such permits, licenses, insurance policies, 
etc., as Federal, State, or local laws necessitate in conducting the 
work shall be provided by the contractor at his own expense.” How- 
ever, it now appears that this provision of the contract related only 
to the work originally contemplated under the contract and has no 
application to the extra work to be performed as therein provided 
for. As previouly noted, the contract makes specific provision with 
reference to the performance of the extra work and provides for the 
compensation therefor. 

The contract does not provide for reimbursement of actual cost of 
labor involved in connection with the extra work. It provides that 
for the labor and teams the contractor “shall receive the current 
prices in the locality, which shall have been previously agreed to in 
writing by the engineer and by the contractor, plus 15 per cent of the 
cost of such labor and teams.” 

The orders issued for the performance of the extra work specify 
the prices to be paid per day for the labor and teams and, there ap- 
pearing nothing to the contrary, the prices so fixed may be assumed 
to be the current prices for labor and teams in the locality as required 
by the contract. Therefore in the absence of a specific provision in 
the contract for including premium on insurance as a part of the cost 
of the work, it must be held that the payment of such premium in 
addition to the items specifically enumerated in the said contract was 
unauthorized. 

Upon review the settlement is sustained. 


(A-12843) 
SALES, SURPLUS WAR SUPPLIES—DEFAULT OF BIDDER 





Where the sucessful bidder at a public auction sale of surplus Government 
property defaulted and under the terms of the sale the Government exer- 
cised its right to cancel the sale, keeping the initial deposit as liquidated 
damages and reselling the property for less than the original bid price, 
further recovery may not be had from the original bidder to cover the loss 
occasioned upon resale; nor may the bidder assert a right to the property, 

he having lost all right or interest both in the property and the proceeds 

of the initial deposit upon his default. 





Decision by Acting Comptroller General Ginn, February 6, 1926: 

By settlement No. US-1875—W, dated October 5, 1925, the Mam. 
moth Sales Co., formerly of Cincinnati, Ohio, was found to be in. 
debted to the United States in the sum of $2,493.75, under Sales 
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Agreement SE-4411, for failure to consummate an agreement to 
purchase certain ponchos awarded it as the highest bidder at an 
auction sale held at Atlanta, Ga., November 15, 1921. The settle- 
ment was based upon a report of audit made by the War Depart- 
ment and referred to this office by the chief of finance, in accordance 
with section 236, Revised Statutes, as amended by the act of June 
10, 1921, 42 Stat. 24. 

It appears from the facts of record that the Mammoth Sales Co., 
upon its bid of $0.50 each, was awarded 19,000 ponchos at the above 
sale. The purchaser deposited at the time of sale a $1,000 Liberty 
bond under the following provision of the general instructions to 
bidders regarding the terms of the sale: 

The percent of the bid must be paid at the time and place of the sale, balance 
within 10 days from date of sale, in cash or certified check, otherwise the Gov- 
ernment reserves the right to forfeit the deposit as liquidated dams iges and 
the bidder shall lose all right or interest in the property. * * 

On November 18, 1921, and again on December 12, 1921, the 
purchaser was notified that the balance due on the sale had not 
been paid and in letter of December 12, 1921, information was 
requested as to whether it intended to consummate the purchase, 
said letter being in part as follows: : 

Information is desired as to whether or not you intend consummating 
purchase of ponchos amounting to $9,500.00, on which you deposited Liberty 
bond in the amount of $1,000.00. * *_* All auction purchases not paid for 


by January ist, 1922, will be cancelled on that date, deposit being retained 
hy the Government to cover any loss upon resale. 


To this letter the purchaser, by A. Watelsky, replied December 22, 
1921, as follows: 


I have your letter of the 12th, and note contents very carefully. 

Regarding the ponchos, it is perfectly agreealle to me to have you put them 
up for resale, as I have discontinued operating the Mammoth Sales Co., and 
am now in Chicago. 

If this material brings as much as I paid for same, will expect my deposit 
back ; otherwise will be willing to stand the loss. . 

The purchaser having thus indicated its intention not to con- 
summate the sale, the ponchos were resold on May 4, 1922, to 
P. Koplin, 29 Grant Street, Atlanta, Ga.,- as part of sales No. 
SE-8765 at a unit price of $0.3114 each, total $5,985, being $3,515 
iess than the amount that would have accrued to the United States 
under the original sale to the Mammoth Sales Co. The $1,000 
Liberty bond was converted into cash in the sum of $1,021.25, and 
the amount thus realized from the bond was applied as liquidated 
damages against the loss sustained by the United States upon the 
resale of the ponchos. 

The records further: show that on November 8, 1922, the Standard 
"Mercantile Co. (Inc.), of New York, N. Y., which is reported to 
have taken over the affairs of the Mammoth Sales Co., requested to 
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be advised as to whether the ponchos were still available, or whether 
the bond might be returned, and on December 2, 1922, the quarter- 
master at Atlanta, Ga., calling attention to the information or in- 
structions received from the Mammoth Sales Co. in its letter of 
December 22, 1921, replied in part as follows: 


In accordance with the above instructions the 19,000 ponchos were sold at 
a loss on resale, amounting to $3,515. Liberty bond deposited by the Mam- 
moth Sales Company has been forwarded to Washington for collection, and 
this transaction is closed so far as this office is conceried. 

From the foregoing statement of facts it is apparent that upon 
receipt of the letter of December 22, 1921, from the original pur- 
chaser, evidencing an intent not to consummate the sale, the Gov- 
ernment exercised its right to forfeit the deposit made by the pur- 
chaser, and applied the same as liquidated damages against the loss 
sustained on the resale. Under the quoted terms of the original 
sale the purchasing company, as a result of its default in consum- 
mating the sale, lost all right or interest in the property as well 
as in the proceeds of the bond, and the transaction was closed so 
far as its rights or liability was concerned. The settlement of Oc- 
tober 5, 1925, finding the Mammoth Sales Co. indebted to the United 
States in the sum of $2,493.75, representing a loss sustained by the 
Government upon a resale of the ponchos after said company had 
lost all right or interest in the property, was in error and the charge 
raised therein against the company-will be discontinued. 


(A-12876) 


PAYMENTS—ASSIGNMENT OF CLAIMS BY OPERATION OF LAW— 
TRUSTEES IN BANKRUPTCY 


Section 3477, Revised Statutes, which prohibits the assignment of claims 
against the United States is not applicable when the claims are trans- 
ferred by operation of law. 

As a general rule, payment made of a claim against the United States to one 
partner in a copartnership will be a valid acquittance to the United 
States, but in bankruptcy proceedings where only one member of the firm 
is adjudged a bankrupt payment of the amount due the firm to the trustee 
of the bankrupt member is not authorized unless the court took jurisdic- 
tion of the partnership assets. 


Acting Comptroller General Ginn to Maj. John W. N. Schulz, United States 

Army, February 6, 1926: 

There has been received your letter of January 21, 1926, request- 
ing decision whether payment is authorized on a voucher submitted 
stated in favor of Peter J. Gallagher, trustee for Weisheimer & 
Coolidge, bankrupt, in the sum of $72.74, representing the value of 
meat purchased from said firm for the use of the motor-boat crew 
on the U. S. S. Suisun, the question presented being whether the 
amount due the firm of Weisheimer & Coolidge may be paid to the 
trustee in bankruptcy. 
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Claims against the United States may not be assigned except as 
provided in section 3477, Revised Statutes, and section 3737, Revised 
Statutes, prohibits the transfer of any contract or order or any 
interest therein and any such transfer shall cause the annulment of 
the contract or order transferred so far as the United States are 
concerned, but the statutes do not apply where claims against the 
United States are transferred by operation of law, such as by de- 
crees of courts having jurisdiction in receivership and bankruptcy 
proceedings. 10 Comp. Dec. 159; 17 id. 467; 22 id. 355; 24 id. 779; 
3 Comp. Gen. 623. 

Under the act of July 1, 1898, 30 Stat. 555, the offices of referee and 
trustee in bankruptcy were created and trustees in bankruptcy are 
authorized by law to collect all debts and assets due the bankrupt’s 
estate and upon his appointment and qualification is vested with the 
title to the property by operation of law as of the date of the adjudi- 
cation in bankruptcy. Accompanying your submission is a certificate 
of A. B. Kreft, referee in bankruptcy in the matter of George H. 
Coolidge, bankrupt No. 14629, in a suit pending in the southern divi- 
sion of the United States District Court for the northern district of 
California. This certificate of the referee shows that Peter J. Gal- 
Jagher was duly elected trustee in said estate by a majority vote in 
number and amount of claims of all the creditors, but it is noted, 
however, that the name of the firm of Weisheimer & Coolidge does 
not appear thereon, while the voucher and invoices are made out in 
the name of Weisheimer & Coolidge, which indicates a copartnership 
business. It is noted also that the certificate as to the correctness of 
the account and that payment thereon has not been received is signed 
in the name of Weisheimer & Coolidge by Geo. H. Coolidge, as a 
member of the firm. 

It has been held that an acquittance or release of a partnership 
claim executed by one of the copartners is a sufficient bar to a sub- 
sequent claim. See 3 Comp. Dee. 708. 

It is provided in the act of July 1, 1898, 30 Stat. 547, 548, that a 
court having jurisdiction of one of the partners in a bankruptcy pro- 
ceeding may take jurisdiction of all the partners and of the adminis- 
tration of the partnership and individual property, but it does not 
appear in the evidence presented that the partnership assets of 
Weisheimer & Coolidge are being administered in the case shown in 
the certificate of the referee. 

You are advised therefore that payment on the voucher and evi- 
dence presented is not authorized, as it does not appear that Peter J. 
Gallagher was appointed trustee of the partnership estate of Weis- 
heimer & Coolidge. 
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(A-12890) 


ARMY FIELD CLERK—RESTORATION TO FORMER ENLISTED GRADE 
UNDER ACT OF MARCH 30, 1918 


An Army field clerk is not a commissioned officer and is therefore not entitled 
upon termination of -his office and reenlistment in the Army to be re- 
stored to his former enlisted grade, under the provisions of the act of 
March 30, 1918, 40 Stat. 501. 26 Comp. Dec. 150, modified. 





Acting Comptroller General Ginn to Sergt. Jacob C. Jacobson, United States 

Army, February 6, 1926: 

There was received December 17, 1925, request for review of 
settlement No. 010479, dated October 2, 1925, by which was dis- 
allowed your claim for pay under act of March 30, 1918, 40 Stat. 
501, which provides: 

That any enlisted man of the Army of the United States who has hereto- 
fore been, or shall hereafter be, discharged to accept a commission in any 
component part of the Army of the United States, and who shall tender him- 
self for enlistment within three months after the termination of his com- 
missioned service, shall, subject to such examination for enlistment as is 
provided by law or regulation, be accepted and be restored to the grade held 
by him before being discharged to accept such commission; and in computing 
service for retirement and continuous-service pay he shall be credited with 
all time served with the forces of the United States, and his service shall 
be deemed continuous, notwithstanding the interruption thereof by the changes 
of status provided for herein. 

Your military history in so far as it is material here shows that 
you reenlisted March 31, 1917; discharged as a regimental sergeant 
major, March 14, 1919, to accept an appointment as an Army field 
clerk May 15, 1919; discharged as Army field clerk June 30, 1922, 
and reenlisted August 29, 1922, for three years at the Army Medical 
School, Washington, D. C. 

You contend that under the act of March 30, 1918, you should have 
been restored to the grade of regimental sergeant major and that you 
are entitled to the pay of such grade from date of enlistment, August 
29, 1922. 

The language of the statute is plain. By its specific terms it pro- 
vides that an enlisted man discharged to accept a commission shall 
upon the termination of his commissioned service be restored to the 
grade held by him at the time he was discharged to accept such a 
commission. The act specified commissioned service. An Army 
field clerk has a military status and is classed as an officer, but 
he is not a commissioned officer. In this connection see 24 Comp. Dec. 
732; 25 id. 256, 258. Therefore as there is no provision under the 
Jaw for the restoration of an Army field clerk upon termination of 
his service as such and reenlistment, to his former enlisted grade, 
your claim for pay as a regimental sergeant major for the period in 
question must be denied. 26 Comp. Dec. 150 in so far as it conflicts 
with this decision will not be hereafter followed, 

Upon review the settlement is sustained, 









DECISIONS OF THE COMPTROLLER GENERAL 595 
(A-11587) 


CONTRACTS, LIQUIDATED DAMAGES—DELAYS DUE TO “ACTS OF 
GOD” 


In the absence of the contract providing otherwise, constant and heavy rains 
are a part of the general hazard assumed by the contractor in connec- 
tion with the performance of his contract and are not to be classed as 
“acts of God,” unless they are so abnormal, extraordinary, or unusual, 
and of such severity that they could not reasonably have been considered 
as foreseeable so as to be provided against in the contract. 

Where a contract, providing for the construction of a building for the Gov- 
ernment on or before a fixed date, contained a provision that liquidated 
damages as therein stipulated would be deducted from the contract price 
upon failure of the contractor to complete the work within the time 
specified unless such delays were due to “acts of God,” acts of the pub- 
lic enemy, or specific acts of the United States, the deduction of liquidated 
damages is not excused for periods of delay due to unusual rainfall not 
amounting to an “act of God” as defined by established precedents in 
contract cases. 


Decision by Comptroller General McCarl, February 9, 1926: 

The Cunningham Construction Corporation requested October 14, 
1925, review of settlement No. 092729-W, dated September 5, 1025, 
wherein was disallowed the sum of $475.51 out of its total claim for 
refund of $550.51 theretofore deducted as liquidated damages and 
additional cost of inspection and superintendence upon completion 
of its contract dated January 11, 1924, as amended by subsequent 


supplemental agreements. 

Under said contract of January 11, 1924, the contractor agreed to 
furnish all material and equipment and perform all labor necessaiy 
for the construction of one barrack building at Langley Feld, 
Hampton, Va., including plumbing, heating, electric work, water 
supply and all other utilities, in strict accordance with the specitica- 
tions and drawings attached to and made a part thereof, for the 
sum of $73,749, the work to begin on or before January 22, 1924, 
and to be completed on or before July 9, 1924. Said contract was 
modified by supplemental agreements, dated January 28 and August 
7, 1924, providing for specified changes in the work contracted for, 
thereby necessitating additional labor and materials for which the 
contractor was to be paid additional compensation in the respective 
sums of $9,703 and $1,527.68, and by reason of which the time cf 
the completion of the contract was extended from July 9, as fixed 
by the original contract, until September 17, 1924. 

Provisions for the deduction of liquidated damages and other 
charges were made in paragraphs 15 and 16 of the contract which 
read as follows: 

15. Failure and delays of contractor—That in case of the failure of said 
contractor at any time to comply with the stipulations of this contract accord- 
ing to the true intent and meaning thereof (including the requirement for 
progress of performance to the satisfaction of the officer in charge, or higher 


authority), then the United States shall have the right to purchase the sup- 
plies elsewhere or to complete the work in such manner as shall be deemed best 
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for the interests of the public service and to use for that purpose the con- 
tractor’s materials and appliances on the reservation or at the place where 
the work is being performed, and any excess of cost resulting from such 
failure, including any charges on account ef delay shall be charged to the 
contractor. The contractor shall not be chargeable with any delay in the per- 
formance of this contract directly due to acts of God, of the public enemy, 
or of specific acts of the United States, in all other cases the contractor shall 
be charged liquidated damages, as provided herein, as well as any additional 
cost of inspection or superintendence, due to such delay. 

16. Liquidated damages.—The time, herein specified for the complete per- 
formance of this contract being one of material consideration inducing its 
execution by the Government, and the amount of damage which the Govern- 
ment will sustain in case of the failure of the contractor to make deliveries 
of articles or complete the work herein contracted for within the time spec- 
ified being difficult of ascertainment, the parties hereto have carefully estimated 
the probable damages which the Government will suffer by reason of such 
delay, and it is agreed that in the event of such delay the contractor shall pay 
to the United States as liquidated damages and not as a penalty the amounts 
hereinafter stated; and it is agreed that such sums may be deducted from 
any payments to be made contractor, if the contractor shall be in unexcused 
default in the delivery of articles or the completion of the work in strict 
accordance with the date set for completion or the schedule of deliveries set 
forth herein. Such deduction as a liquidation of damages shall be as follows: 

Fifteen ($15) dollars per day for each and every calendar day beyond the 
date set for completion. 

The record discloses that the contract was completed October 18, 
1924, or 31 days after the date fixed for completion, and in making 
final payment under the contract, the sum of $550.51, was withheld 
for liquidated damages and to cover the cost of inspection and super- 
intendence on account of the delay in completion of the contract 
for which amount the contractor subsequently filed its claim. In 
settlement of September 5, 1925, the contractor’s liability for delay 
in completion of the contract was fixed at $475.51 and refund of 
$75 to cover liquidated damages on account of five days’ delay caused 
by the Government was authorized. 

In requesting review claimant admits that there were delays in 
completing the work under the contract but liability for liquidated 
damages or other charges thereunder by reason of the delay is 
denied, it being contended that said delay was due (1) to the failure 
of the Government to promptly furnish detail drawings of the mill- 
work to be manufactured; and (2) to unusual weather conditions 
constituting “acts of God.” 

Concerning the first contention, the evidence discloses that while 
there was a delay in furnishing contractor with certain detail draw- 
ings of the millwork, the millwork, manufactured in accordance 
with said drawings, was received by the contractor on the building 
site in ample time to permit the laying of brick, etc., to proceed in 
an orderly manner without delaying contractor. Consequently, 
since no delay was occasioned the contractor on account of the 
delay in furnishing the drawings for the millwork, an extension of 
time by reason thereof is not authorized. 
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Relative to the second contention, the evidence discloses that the 
rainfall at Langley Field, Va., during the months of May and June, 
1924, was in excess of the average rainfall at that place, there hav- 
ing been rain or a trace of rain on 40 days out of said period, and 
the precipitation having been 9.43 inches for May and 9.33 inches 
for June. Because the rainfall for a 61-day period of the 240-day 
period of the contract was above the normal or everage rainfall at 
that place for a few preceding years, it is urged that it was so un- 
usual and abnormal as to constitute “acts of God” within the mean- 
ing of the contract, for which no liquidated damages, or other 
charges, should be charged against contractor. The contract pro- 
vides that only such delays as may be directly due to acts of God, 
of the public enemy, or of specific acts of the United States, shall 
excuse the contractor from its failure to complete the work thereun- 
der within the stipulated time. In decision of this office dated Jan- 
uary 18, 1926 (A-11484), it was said, with reference to a similar 
provision in a contract, that— 


the contract provides that only such delays as may be directly due to acts 
of God shall excuse the contractor from its failure to complete the work 
within the prescribed time. In other words, the act .of God within the 
meaning of the contract must be the immediate and exclusive cause of the 
celay, free from all intervening or assistive causes, before it can serve to 
release the contractor from liability for the delay. 

It has been held that: 

“* * * The foundation of the rule that the act of God excuses the 
failure to discharge a duty is the maxim, ‘ Lec neminem cogit ad impossibilial 
If, by the use of reasonable care, prudence, and diligence under the circum- 
stances of a particular case it is possible to d'scharge the duty, then those 
circumstances do not constitute a valid excuse for a failure to perform it. 
Nothing less than such a fortuitous gathering of circumstances preventing the 
performance of a duty as could not have been foreseen or overcome by the 
exercise of reasonable prudence, care, and diligence constitutes an act of God 
which will excuse the discharge of the duty. * * *” 114 Fed. Rep. 472; 
see also 189 Fed. Rep. 471; 17 Comp. Dee. 137. 

It has also been held that: 

“The most comprehensive definition of the term is any accident, due di- 
rectly and exclusively to natural causes without human intervention, which 
by no amount of foresight, pains, or care, reasonably to have been expected, 
could have been prevented. 

“* * * The principle embodied in all the definitions is that the aet 
must be one occasioned exclusively by the violence of nature and all human 
agency is to be excluded from creating or entering into the cause of the mischief. 
When the effect, the cause of which is to be considered, is found to be in 
part the result of the participation of man, whether it be from active inter 
vention or neglect, or failure to act, the whole occurrence is thereby humanized, 
as it were, and removed from the operation of the rules applicable to the 
acts of God. * * *” Volume 1, Corpus Juris 1174-1175, eiting 69 Fed 
Rep. 773 and numerous other authorities 


The general rule is that when a person by his contract charges 
himself with an obligation possible to be performed, he must per 


form it, unless its performance is rendered impossible by the act of 
God, by the law, or by the other party, it being the rule that in case 
the party desires to be excused from performance in the event of 
contingencies arising, it is his duty to provide therefor in his con 
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tract. Hence, performance is not excused by subsequent inability 
to perform, by unforeseen difficulties, by unusual or unexpected ex- 
pense, by danger, by inevitable accident, by the breaking of machin- 
ery, by strikes, by sickness, by weather conditions, by financial strin- 
gency, or by stagnation of business. Nor is performance excused 
by the fact that the contract turns out to be hard and improvident, 
or even foolish, or less profitable, or unexpectedly burdensome. See 
13 Corpus Juris, 635. 

Occurrences which might reasonably have been anticipated are 
not acts of God in the legal sense. See Gleeson v. Virginia Midland 
Railroad Company, 140 U. S. 435. Constant and heavy rains are a 
part of the general hazard assumed by a contractor in connection 
with the performance of his contract unless the contract provides 
otherwise and are not to be classed as “ acts of God,” unless so ab- 
normal, extraordinary or unusual and of such severity that they 
could not reasonably have been considered as foreseeable so as to 
be provided against in the contract. There is no evidence that the 
rainfall at Langley Field, Va., during the 240 days’ period of the 
contract was of such an extraordinary or abnormal character, or 
that any extraordinary results followed it. Even though the rain- 
fall for 40 days, during 61 days of said contract period, appears to 
have been fairly constant and unusually heavy, and the precipita- 
tion above the normal of the average rainfall for that time of the 
year, it was a common, natural event, such as not only might have 
been foreseen as probable but such as might have been expected and 
against which it was the duty of the contractor to have guarded. 
An act of God will excuse the failure to do a thing where the law 
created the duty but not where it is created by the positive and ab- 
solute contract of the party. Where a party by contract creates a 
duty upon himself he is bound to make it good notwithstanding 
there may arise an unforeseen contingency, such as might have been 
provided against in his contract. See A-5249, decision of January 
18, 1926, 5 Comp. Gen. 488. The evidence does not establish the 
rainfall here in question as being so extraordinary and abnormal as 
to be classed as “ acts of God” within the meaning of the contract. 
Neither does it establish that said rainfall was the immediate and 
exclusive cause of the delay in completing the contract, free from 
all intervening or assistive causes. 

Under the terms of the contract liquidated damages must be ex- 
acted for each day’s delay in completion beyond September 17, 1924, 
except for days of delay that were due to specific acts of the United 
States. There was a delay of five days due to an error in one of 
the drawings, for which the contractor was not responsible, thus 
extending the time for completion of the work to September 22, 
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1924. Liquidated damages therefore accrued at the rate of $15 
per day for 26 days, totaling $390. 

The evidence shows that the additional costs of inspection and 
superintendence, due to the 31 days’ delay in completing the con- 
tract, amounted to $85.51, of which $12.50 was charged for the 
period from September 18 to 22, 1924, leaving a balance of $73.01 
chargeable against contractor on account thereof. The aggregate 
amount churgeable against the contractor on account of the delay in 
completing the contract is accordingly reduced to the sum of $463.01. 

Upon review the settlement is revised and there is certified as being 
due claimant the additional sum of $12.50, for which a settlement 
wil! issue in due course. 


(A-12051) 


TRAVELING EXPENSES—OFFICERS AND EMPLOYEES ATTENDING 
CONVENTIONS 


As the appropriations “ Miscellaneous Expenses, Bureau of Labor Statistics, 
1925,” and “ General Expenses, Children’s Bureau, 1925,” contained in the 
uct of May 28, 1924, 43 Stat. 239, 241, do not specifically authorize the pay- 
ment of expenses of officers and employees of the Department of Labor 
attending conventions, the expenses of such officers incurred in attending 
the convention of the American Statistical Association held in Chicago, 
Ill., are not, in view of the prohibition in the act of June 26, 1912, 37 Stat. 
184, a proper charge against said appropriations. 


Decision by Comptroller General McCarl, February 9, 1926: 

There is for consideration by this office the question whether the 
expenses of certain travel performed by Charles E. Baldwin, As- 
sistant Commissioner of Labor Statistics, Grace Abbott, Chief, Chil- 
dren’s Bureau, and Henry Schultz, Director, Statistical Research, 
Children’s Bureau, Department of Labor, were expenses of attend- 
ance at a meeting or convention of members of a society or associa- 
tion within the meaning of the provisions in the act of June 26, 
1912, 37 Stat. 184, which provides: 

Sec. 8. No money appropriated by this or any other Act shall be expended 
for membership fees or dues of any officer or employee of the United States 
or of the District of Columbia in any society or association or for expenses 
of attendance of any person at any meeting or convention of members of any 
society or association, unless such fees, dues, or expenses are authorized to be 


paid by specific appropriations for such purposes or are provided for in ex- 
press terms in some general appropriation. 


It appears that a meeting or convention of the American Statis- 
tical Association was held in Chicago December 27-30, 1924. 

Charles E. Baldwin, under date of December 18, 1924, requested 
travel orders for himself, which request was duly approved by the 
Second Assistant Secretary of Labor, covering travel from Washing- 
ton, D. C., to Chicago, I1., “ and other points in Illinois,” and return, 
for the purpose of “ Conference with officials and investigators con- 








600 DECISIONS OF THE COMPTROLLER GENERAL 


cerning industrial statistics,’ expenses to be payable from the 
appropriation for “ Miscellaneous Expenses, Bureau of Labor Statis- 
tics, 1925.” He left Washington December 26 and returned Decem- 
ber 31, 1924, visiting no other destination than Chicago. While in 
Chicago he appears to have attended a meeting of a committee, of 
which he was a member of the American Statistical Association, 
at which was adopted a report which he had previously approved 
by correspondence. He states that the report would have contained 
the names of all members of the committee whether present or not, 
but does not deny that he was present at the meeting. He further 
states in a letter dated October 17, 1925: 

* * * The trip referred to was made on the authority of the Second 
Assistant Secretary of Labor at the request of the Commissioner of Labor 
Statistics to consult and confer with representatives of several State depart- 
ments of labor in regard to official matters pertaining to the work of the 
Bureau of Labor Statistics. A copy of travel order No. 133 authorizing the 
travel performed is enclosed herewith. The conference was for the purpose 
of promoting and extending cooperative arrangements between the Federal 
Government and State bureaus in the collection of employment statistics and 
developing uniformity of method of compiling industrial statistics in general 
for mutual benefit. By this trip it was possible to transact important business 
in this connection with several officials of the State bureaus and thus avoid- 
ing numerous trips to various States of the United States, widely scattered, 
which otherwise would have been necessary at a large expense. The trip, 
therefore, was a real economy both as to time and transportation expense. 


Grace Abbott left Washington for Chicago December 29, 1:24, 


and returned January 4, 1925. Her travel orders, dated December 
23, 1924, covered travel to Englewood and Chicago, IIl., and retuin, 
“for the purpose of studying matters pertaining to the welfare of 
children, in connection with the work of the bureau in Washingten,” 


the expenses to be payable from the appropriation “ General expenses, 
~ 


Children’s Bureau, 1925.” In explanation of her presence in Chi- 
cago, she states: 


I was in Chicago from the 30th of December to the 3d of January. The 
trip was made for the primary purpose of going over with several Chicago 
persons questions relating to investigations contemplated by the bureau cr 
under way, particularly a proposed investigation of home work for children, 
a recreation survey, the completion and write-up of an investigation of chil- 
dren employed in truck gardening in the southeastern district of Chicago in 
Cook County, and also to interview two or three candidates for positions in 
the Children’s Bureau. 

During the time that I was in Chicago I did attend and give a paper at a 
meeting of the American Statistical Association, and also at a conference of 
juvenile court workers which was considering the past and future work of 
the Juvenile Court of Cook County. If the General Accounting Office is of 
the opinion that attendance at these two half-day sessions can not be charged 
to bureau time under the terms of the act you quote, I should be required ‘o 
deduct per diem for one day from the expense account which I submicted. 
I hope I have made it clear that I was not consulting, in connection with the 
work I was doing in Chicago, those who were in attendance at the meeting 
of the American Statistical Association, but was c6nsulting Chicage experts 
about possible Chicago undertakings by the bureau and also about personnel. 
This I was authorized and directed to do by the department. I did not 
attend the other meetings of the association because my time was more than 
occupied. 
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Henry Schultz left Washington for Chicago December 27, 1924, 
and returned January 1, 1925. His travel orders dated Decemier 
19, 1924, covered travel to Chicago, IIl., and return. “ For the pur- 
pose of investigating and reporting on matters pertsining to the 
statistical work of the bureau in Washington, D. C.,” payable from 
“General expenses, Children’s Bureau, 1925.” With respect to his 
travel to Chicago he stated in his letter of November 17, 1925— 

I went to Chicago for the purpose of investigating and reporting on various 
matters pertaining to the statistical work of the Children’s Bureau. This I 
was directed and authorized to do by the department. 

While in Chicago I attended a session of the American Statistical Associa- 
tion, at which the chief of the bureau read a paper on “The Influence of 
Child Labor Restriction on Population,” and one or two other sessions at which 
the need for improved vital statistics was under consideration. I did not take 
annual leave for the purpose of attending these sessions, because I considered 
such attendance as well within my general duties as director of a statistical 
division. If, however, the General Accounting Office is of the opinion that 
attendance at these sessions cannot be charged to bureau time under the 
terms of the act you quote, I should be required to deduct per diem for such 
time as I was at these sessions from the expense account which I submitted, 
but I should not be required to bear the expenses of a trip which I was 


authorized and directed to undertake in connection with the work of the 
bureau. 

I took advantage of the fact that the American Statistical Association, of 
which I am a member, was holding its meeting at Chicago during my visit 
to that city to save the Government one-half of the expenses of my return 
trip by presenting to the railroad my membership ticket. I ought not to be 
penalized for that. . 


Whether the travel performed by these officials or employees was 
for the purpose of promoting and did promote the work of the re- 
spective bureaus is not for consideration. The facts are that they 
traveled to and from Chicago for the purpose of being present in 
that city while the convention was in progress and did actually at- 
tend one or more sessions of the convention or its committees, and 
that both Baldwin and Schultz acknowledge membership in the 
association holding the convention. The appropriations charged 
with their expenses of transportation, act of May 28, 1924, 43 Stat. 
239, 241, contain no specific authority for expenditures for attending 
conventions or meetings of associations or societies. It must be 
held, therefore, that the use of the appropriations mentioned to pay 
the expenses incident to the travel in question was in contravention 
of the act of June 26, 1912, 37 Stat. 184, supra, 4 Comp. Gen. 421, 
630; A-9962, July 3, 1925; A-11073, October 7, 1925; A-11706, 
November 28, 1925. The costs of transportation furnished on trans- 
portation requests for which payment has been made to the carrier 
by the Government are not chargeable to the appropriations in 
question and must be charged to the employees so transported. 

Settlements will accordingly be stated raising charges against the 
respective employees involved for the transportation charges paid 
the carriers in their behalf, and for all expenses, if any, for which 
reimbursement may have been made to said employees on account of 
the trips in question. 
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If the work of the Department of Labor is such that it would be 
in the interest of the Government for its officers and employees, 
under certain circumstances, to attend meetings or conventions of 
members of societies or associations, the matter is for presentation to 
the Congress. 


(A-12956) 
OSAGE INDIANS—PAYMENT OF DEBTS 


Under the provisions of the act of February 27, 1925, 42 Stat. 1008, the fol- 
lowing classes of debts of adult Osage Indians not having certificates of 
competency may be paid from the income of the Indians under the control 
of the Secretary of the Interior: 

1. Debts incurred directly by the Indians prior to February 27, 1925, 
if and when it is determined by the Secretary of the Interior that such 
payment is for the benefit of the Indian, and such debts incurred subse- 
quent to February 27, 1925, as a result of contracts approved by the Sec- 
retary of the Interior. Debts resulting from the Indians’ unlawful acts of 
carelessness or negligence. 

2. Debts incurred by guardians of such adult Indians incurred prior to 
February 27, 1925, in anticipation of receiving payment of the entire 
income of the adult under an interpretation of a prior statute, provided 
such debts have been or will be approved by the court issuing the letters 
of guardianship. 

3. Debts incurred by guardians of such adult Indians subsequent to 
February 27, 1925, only to the extent the Secretary of the Interior may 
find and certify that the payment of such debts, as distinguished from 
the original incurring thereof, will actually benefit the Indian. 


Comptroller General McCarl to the Secretary of the Interior, February 9, 1926: 

I have your letter of February 3, 1926, requesting decision whether 
the three following classes of indebtedness now outstanding against 
individual Osage Indians of Oklahoma may be paid from the 
income of the respective Indians under the provisions of the act of 
February 27, 1925, 43 Stat. 1008: 


1. That incurred by an adult incompetent Indian in excess of $4,000 per 
year. 

(This class of indebtedness includes money loaned by banks or supplies fur- 
nished by merchants, aggregating, from the best obtainable information, ap- 
proximately $176,000. ) 

2. That incurred by the legal guardians of noncompetent adults prior to 
the passage of the act of 1925, in excess of $4,000 per year. 

(This indebtedness aggregates approximately $155,000.) 

8. That incurred by the legal guardians of noncompetent adults after the 
act of 1925, under the impression and upon the assumption that the guardians 
would be able to repay it from the quarterly payments to be made to them 
under the 1925 act, but which they are now unable to pay because they did 
not receive these payments. 

(From the best information obtainable the debts of this class amount to 
between $40,000 and $50,000.) 


The material portion of the act of February 27, 1925, supra, which 
amended the act of March 3, 1921, 41 Stat. 1250, is as follows: 


and so long as the accumulated income is sufficient the Secretary of the Interior 
shall cause to be paid to the adult members of said tribe not having a certificate 
of competency $1,000 quarterly, except where such adult members have legal 
guardians, in which case the amounts provided for herein may be paid to the 
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legal guardian or direct to such Indian in the discretion of the Secretary of the 
Interior the total amounts of such payments, however, shall not exceed $1,000 
quarterly except as hereinafter provided; * * * All payments to legal 
guardians of Osage Indians shall be expended subject to the joint approval in 
writing of the court and the superintendent of the Osage Agency. All pay- 
ments to adults not having certificates of competency, including amounts paid 
for each minor, shall, in case the Secretary of the Interior finds that such 
adults are wasting or squandering said income, be subject to the supervision of 
the superintendent of the Osage Agency: Provided, That if an adult member, 
not having a certificate of competency so desires, his entire income accumu- 
lating in the future from the sources herein specified may be paid to him with- 
out supervision, unless the Secretary of the Interior shall find, after notice and 
hearing, that such member is wasting or squandering his income, in which event 
the Secretary of the Interior shall pay to such member only the amounts here- 
inbefore specified to be paid to adult members not having certificates of com- 
petency. The Secretary of the Interior shall invest the remainder, * * * 
or expend the same for the benefit of such member, such expenditures, invest- 
ments, and deposits to be made under such restrictions, rules, and regulations 
as he may prescribe: * * * All moneys now in the possession or control of 
legal guardians heretofore paid to them in excess of $4,000 per annum each for 
adults and $2,000 each for minors under the Act of Congress of March 3, 1921, 
relating to the Osage Tribe of Indians, shall be returned by such guardians to 
the Secretary of the Interior, * * *, And indebtedness heretofore lawfully 
incurred by guardians shall be paid out of the funds of the members for whom 
such indebtedness was incurred by the Secretary of the Interior. * * * 
+ * * » * * ” 

Sec. 6. No contract for debt hereafter made with a member of the Osage 
Tribe of Indians not having a certificate of competency, shall have any validity, 
unless approved by the Secretary of the Interior. In addition to the payment 
of funds heretofore authorized, the Secretary. of the Interior is hereby author- 
ized in his discretion to pay, out of the funds of a member of the Osage Tribe 
not having a certificate of competency, any indebtedness heretofore or hereafter 
inenrred by such member by reason of his unlawful acts of carelessness or 
negligence, 


The act makes some material amendments to the prior statute 
of March 3, 1921. The prior statute was construed by the adminis- 
trative office as authorizing payments of the entire income of adult 
Indians not having certificates of competency to their guardians 
and that the limitation of $1,000 per quarter applied only to direct 
payments made to adult Indians not having certificates of com- 
petency and who had no guardian. The decision of the Supreme 
Court of the United States, dated November 17, 1924, 266 U. S. 
159, held that the limitation of $1,000 per quarter authorized to 
be paid from the income of adult Osage Indians not having cer- 
tificates of competency applied also to payments made to the guardi- 
ans of such Indians. The language of the amendatory act is such 
as to show the intent to correct conditions arising prior to the en- 
actment by reason of the erroneous interpretation of the prior statute 
as well as to make it perfectly clear that thereafter the limitation 
of $1,000 per quarter, or $4,000 per annum, was applicable alike 
to income payments made to the guardians and directly to the adult 
Indians not having certificates of competency; also to place certain 
restrictions on expenditures of income paid to guardians, and to 
restrict execution of contracts for debts by Indians not having cer- 
tificates of competency. 

11273°—26——-40 
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The questions will here be answered in the order stated above: 

1. The first class of indebtedness was incurred directly by adult 
Indians not having certificates of competency. Prior to the act of 
February 27, 1925, there was no express statutory restriction on this 
class of Indians against contracting for debts over and above their 
quarterly allowance. The provision in the statute of 1925 that the 
Secretary of the Interior may expend the remainder of the income 
“for the benefit of such member” would authorize the Secretary to 
pay such debts incurred prior to February 27, 1925, if and when it 


« 


is determined by him that such payment is for the benefit of the 
Indian. Debts incurred subsequent to February 27, 1925, as a result 
of contract, which are apparently the character of debts you describe, 


may not be paid unless the contracts have been approved by the 
Secretary of the Interior. Indebtedness resulting from the Indians’ 
unlawful acts of carelessness or negligence may be paid. 

. 2. The second class covers indebtednesses incurred prior to Feb- 
ruary 27, 1925, by guardians of adult Indians not having certificates 
of competency. It will be noted that the statute of February 27, 
192%, requires the guardians of such Indians to return to the Secre- 
tary of the Interior all moneys and property in their possession 
derived as a result of income payments in excess of $4,000 per annum 
made to the guardians prior to the enactment under the erroneous 
interpretation of the prior statue of March 3, 1921. But in this 
connection it is provided that “any indebtedness heretofore law- 
fully incurred by guardians shall be paid out of the funds of the 
members for whom such indebtedness was incurred by the Secretary 
of the Interior.” This evidently was in recognition of the practice 
of the guardians in incurring obligations, prior to the enactment, in 
anticipation of receiving payment of the entire income of the adult 
Indian not having a certificate of competency. And I am constrained 
to hold the word “ lawful” refers to any indebtedness incurred prior 
to February 27, 1925, which has been or will be approved by the 
court issuing the letters of guardianship, even though such indebted- 
nesses may have exceeded the amount of $4,000 per annum. 

3. The third question relates to indebtednesses incurred subse- 
quent to February 27, 1925, by guardians of adult Indians not hav- 
ing certificates of competency. The statute of that date granted 
discretion to the Secretary of the Interior to make payments of 
quarterly income allowance either to the guardian or directly to the 
adult Indian. This of itself was suflicient notice to the guardian 
and to persons dealing with him that his authority to obligate the 
income of his ward extended only to the amount of funds actually 
on hand at the time, and that he could not obligate funds under the 
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control of the Secretary of the Interior. In addition to this pro- 
vision the statute requires that expenditures by guardians shall be 
subject to the joint approval in writing of the court and the super- 
intendent of the Osage Agency. This provision applies as well to 
the incurring of obligations as to the actual payment thereof. 
Clearly there is no authority to pay this third class of debts except 
to the extent the Secretary of the Interior may find and certify that 
the payment of such debts—as distinguished from the original in- 
curring thereof—will actually benefit the Indian, in which event the 
payment could be made in the discretion of the Secretary under 
such regulations as he might prescribe. 
The questions are answered accordingly. 


(A-11627) 
CONTRACTS—INCREASED COSTS—SUPPLEMENTAL AGREEMENTS 


Where a contract contains an express stipulation as to the amount of compen- 
sation, such stipulation is conclusive on the parties, and measures the 
amount of recovery for performance. 

A contractor is bound by the agreement to which he has assented and, in the 
absence of evidence showing that his assent was influenced by fraud, 
violence, undue intluence, or the like, may not be permitted to say that he 
did not intend to agree to its terms. 

Officers of the Government are not authorized to modify the terms of a con- 
tract by supplemental agreement if such modification is prejudicial to the 
interests of the United States. 

Decision by Comptroller General McCarl, February 10, 1926: 

There has been presented for consideration settlement No. US- 
1858-W, dated October 3, 1925, wherein there was found due the 
United States from Doniger Bros. the sum of $5,000.50 representing 
alleged overpayments under contract No. 6188-N, dated September 
10, 1918, and supplemental contract dated November 2, 1918. 

Under contract of September 10, 1918, Doniger Bros. agreed to 
make and deliver to the United States, f. o. b. New York, N. Y., de- 
pot, at the times and in the quantities therein specilied, approximately 
{00,000 overseas caps in the various sizes stipulated and in accord- 
ance with specifications, at a price of 23 cents each, the necessary 
QO. D. melton to be furnished by the Government. On November 2, 
1918, a supplemental agreement was executed whereby the price of 
the overseas caps so purchased was increased to 28 cents each. A 


total of 100,010 overseas caps were delivered under the contract for 
which the contractor was paid the price of 28 cents each. The $5,- 
00.50 overpayment in question is the difference between the original 
contract price of 23 cents each for the 100,010 caps delivered and 
the supplemental contract price of 28 cents each therefor. 
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The reason assigned for the modification of the original contract 
is stated in the second whereas of the preamble of the supplemental 
agreement to be: 














* * * through a typographical error, the price for the overseas caps to 


be furnished and delivered under the said original contract was stated therein 
to be $0.23 each whereas it should have been stated as $0.28, the price thereto- 
fore agreed upon by the parties thereto; * * * 

















The contractor contends that the bid it submitted was 28 cents 
per cap instead of 23 cents per cap as shown by the executed con- 
tract, but said bid is not in evidence and an effort to locate same has 
been unsuccessful. 

While relief from mistakes may be had in some cases, there ap- 
pears no lawful basis for relief in this case. It is only upon sub- 
mission of the most convincing evidence of the intention of the 
parties that the accounting officers can allow payment contrary to 
the plain terms of a written contract. Officers of the Government 
are not authorized to modify the terms of a contract which has been 
entered into, if such modification will be prejudicial to the United 
States, as appears to be the case here. See 8 Comp. Dec. 549. It isa 
well recognized rule of law that where the contract contains an ex- 
press stipulation as to the amount of compensation, such stipulation 
is conclusive on the parties and measures the amount of recovery for 
performance. Bouvier’s Law Dictionary, vol. 3, p. 2777; 13 Corpus 
Juris, p. 584; Newcomb v. Insurance Company, 51 Fed. Rep. 725; 
Brawley v. United States, 96 U. S. 168; Jnternational Contracting 
Company v. Lamont, 155 U. S. 310; Simpson v. United States, 172 
U. S. 379. 

Mr. Justice White, in delivering the opinion of the court in Simp- 
son v. United States, supra, restated the rule laid down in Brawley 
v. United States, supra, as follows: 
















































































* * * 





The written contract merged all previous negotiations, and is pre 
sumed, in law, to express the final understanding of the parties. If the con- 
tract did not express the true agreement, it was the claimant's folly to have 
signed it. * * * 

















The contract involved is plain and unambiguous, and by its terms 
the agreed price for the caps to be delivered thereunder was fixed 
at 23 cents each. It is apparent from the contract that when it was 
executed the parties intended and agreed that 23 cents each was the 
price to be paid for the caps to be delivered thereunder, inasmuch 
as it was therein plainly stipulated: 























5. Total quantity.—Approximately one hundred thousand (100,000) caps. 

6. Unit pricc.—Twenty-three cents ($0.23), each; to include the cost of com- 
mercial packing. 

7. Total price.—Approximately $23,000. 














Inasmuch as the written contract merged all previous negotiations 
and in law is presumed to express the final understanding of the 
parties, the claimant should not have signed it if it did not express 
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the true agreement of the parties. The purpose of the law requiring 
War Department contracts to be reduced to writing and signed at 
the end thereof by the contracting parties is to make certain the 
terms of the contract, Cramp v. United States, 239 U. S. 221; Arch- 
erlind v. United States, 240 U. 8. 531. It is a necessary requisite of 
all valid contracts that there be a meeting of the minds of the con- 
tracting parties and where it satisfactorily appears that the minds 
of the parties never met in agreeing on the subject matter or con- 
sideration involved in a contract, there can be no contract. But in 
the absence of very conclusive evidence to the contrary, the parties 
to a written contract are to be taken as meaning what they say and 
are bound by the terms thereof. When the contract of September 
10, 1918, was executed there was unquestionably a meeting of the 
minds of the parties involved and their obligations were fixed by 
its terms. The obligations of the United States as so fixed could 
not be changed by a supplemental agreement except for its benefit, 
or upon some new and valuable consideration passing to the Gov- 
ernment, neither of which is shown by the evidence in this case. 

The general rule of law is that a person is bound by an agreement 
to which he has assented, where this assent is uninfluenced by fraud, 
violence, undue influence, or the like, and he will not be permitted 
to say that he did not intend to agree to its terms. See 9 “ Cyc.” 
288, and cases there cited. 

Upon review the settlement is sustained and proper steps will be 
taken to secure refund of the $5,000.50 in question. 


(A-12592) 


GRATUITIES—CLOTHING ON DISCHARGE—CASH ON DISCHARGE 


The purchase of civilian outer clothing not in excess of $15, under the provi- 
sions of section 10 of the act of March 4, 1925. 43 Stat. 1274, for an enlisted 
man of the Marine Corps discharged with a bad-conduct discharge is lim- 
ited to actual purchase of clothing necessary for wear by the man when 
discharged and payment to him of the amount as a gratuity is not author- 
ized. 

The $25 gratuity authorized by section 10 of the act of March 4, 1925, 43 Stat. 
1274, for the immediate needs of enlisted men discharged from the naval 
service for the good of the service, is payable in the discretion of the 
commanding officer and when not so paid at the time of discharge claim 
therefor may not be asserted at a later date. 


Decision by Comptroller General McCarl, February 10, 1926: 

Arthur H. Carter has requested review of settlement No. 135550-N, 
dated August 4, 1925, disallowing his claim for $25, gratuity, and 
$15, clothing allowance, by reason of his discharge from the Marine 
Corps for the good of the service March 18, 1925. 

It appears that claimant enlisted in the Marine Corps March 13, 
1914, under the name of Arthur H. Luedke and was dishonorably 
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discharged April 30, 1916, pursuant to the sentence of a general 
court-martial. He reenlisted October 4, 1922, at Buffalo, N. Y., to 
serve for a term of three years and was discharged March 18, 1925, 
at Boston, Mass., pursuant to the sentence of a summary court-mar- 
tial, a private, with bad-conduct discharge. He stated November 23, 
1925, that he had changed his name from Arthur H. Luedke to 
Arthur H. Carter by court proceedings. 

Section 10 of the act of March 4, 1925, 43 Stat. 1274, is as follows: 






That hereafter persons discharged from the naval service by dishonorable 
discharge, bad-conduct discharge, or any other discharge for the good of the 
service, may, upon discharge, be paid a sum not to exceed $25: Provided, 
That the said sum shall be fixed by, and in the discretion of, the Secretary of 
the Navy, and shall be paid only in cases where the person so discharged 
would otherwise be without funds to meet his immediate needs: Provided 
further, That hereafter the appropriation, “ General expenses, Marine Corps,” 
shall be available for the purchase of civilian outer clothing, not to exceed $15 
per man, to be issued when necessary to marines discharged for bad conduct, 
undesirability, unfitness, or inaptitude. 







The authorization for the use of appropriation, “ General expenses, 
Marine Corps,” for the purchase of civilian outer clothing is for 
actual purchase of clothing necessary for wear by the marine when 
given his discharge. 5 Comp. Gen. 270. If no purchase was nec- 
essary there is no authority to pay the gratuity in cash. 
















The pay:nent to persons discharged from the naval service by 
bad-conduct discharge in an amount not to exceed $25 is not a reward 
for such a discharge but is for payment under the above act and 
regulations promulgated thereunder when payment is deemed neces- 
sary for the man’s immediate needs, and if he is discharged without 
payment having been made to him, a claim therefor can not be 
asserted by him. 5 Comp. Gen. 16. 


Upon review the settlement is sustained. 


(A-9225) 


CONTRACTS—PERSONAL SERVICES 














In absence of specific statutory authority for 







the such procedure, personal 
services may not be procured by contracting with a firm to furnish the 
services without administrative supervision. 
The employment of a firm of accountants for cost-ascertainment work in con- 
nection with an investigation of the methods of handling different classes 
of mail is in contravention of the act of April 6, 1914, 38 Stat. B35, the 
provisions of which are not rendered inapplicable by the authority given 
the Post Office Depurtment, in an appropriation for personal services, to 
complete the work started by a congressional committee which had 
theretofore employed similar services by contract. In view, however, ot 
the pecuiiar circumstances leading up to this contract and the apparent 
good faith of the parties in assuming that the procedure was in accordance 
with recognized precedents established by similar contracts in connection 


with the same work, paymeut of the claim is authorized. 
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Decision by Comptroller General McCar!, February 11, 1926: 

There is for consideration by this office the claim of the account- 
ing firm of Ernst & Ernst for $50,000 for services rendered in 
October and November, 1924, for the Post Office Department in 
connection with the work of ascertaining the cost of handling dif- 
ferent classes of mail matter. 


The work of cost ascertainment in question appears to have 
ariginated in a provision in the Post Office appropraition act ap- 
proved April 24, 1920, 41 Stat. 583, which created the Joint Com- 
mission on Postal Service and authorized that commission to employ 


and fix the compensation of such “engineers, special experts, clerks, 
and other employees” as it might deem expedient. The act also 
provided that the expenses of the commission and its employees 
“shall be allowed and paid upon presentation of itemized vouchers 
therefor, approved by the chairman of the commission, which ap- 
proval shall be conclusive upon the accounting officers of the Treas- 
ury Department.” 

The commission was continued from time to time by subsequent 
provisions of law until June 30, 1923. See act of March 1, 1921, 
41 Stat. 1155, and act of June 19, 1922, 42 Stat. 659. One of the 
activities undertaken by the commission was the ascertainment of 
the cost of handling various classes of mail and in connection with 
this work it employed by contract the firm of W. B. Richards & 
Co. The cost-ascertainment work not having been completed dur- 
ing the continuance of the commission, the act of February 14, 
1923, 42 Stat. 1251, made the following provision: 

For temporary and auxiliary clerk hire and for substitute clerk hire 
for clerks and employees absent with pay at first and second class post 
offices and temporary and auxiliary clerk hire at summer and winter resort 
post offices, $9,000,000; Provided, That $500,000 of this sum may be used for 
the purpose of completing the work of determining the cost to the depart- 
ment of handling the different classes of mail matter. 

Thereafter the Post Office Department entered into an agree- 
ment with the firm of W. B. Dickenson & Co., with which firm 
there was then connected the efficiency expert who formerly had 
been engaged on that work while with the firm of W. B. Richards & 
Co., to continue the work of cost ascertainment. 

Thereafter, to wit, on October 4, 1924, the executive assistant 
to the Postmaster General addressed a communication to Mr. A. C. 
Ernst of the firm of Ernst & Ernst as follows: 

At the request of the Postmaster General you have been making a survey of 
the work of this department in ascertaining the cost of handling the several 
classes of mail matter and of conducting the special services. 

A proposal from you is desired at the earliest practicable date stating the 
sum for which you will make a report not later than November 5, 1924, cover 


ing substantially the following: 
1. Review and statement as to adequacy of methods, 
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Investigation of method used in selecting offices 
Review of education in the field. 

Examination of data received from the field, 
Examination of manner and thoroughness of handling evident or apparent 
rrors on data submitted by the field. 

6. Examine the computing and tabulating done to attain the final result. 

7. Discussion of effect of approximations on result. 

Your report should be based upon suflicient observations and comparisons of 
the cost ascertainment work in post offices and the Railway Mail Service to 
enable you to form judgment as to the methods and reasonable accuracy of the 
work. 


+3 te 


1 


In response to that request the following proposal or estimate was 
submitted under date of October 7, 1924: 


Acknowledging receipt of your letter of October 4th, we estimate the charge 
for the services of our firm, including cash expenses, at $40,000 to $50,000. 
Such services to cover the subjects outlined in your letter, with the under- 
standing however that on account of the short time available to us for the 
completion of this work, we, of necessity, will be required to limit our verifi- 
cation to test checks which will be made on a basis to be approved by yourself 
and Mr. Denning. 

We have, as you know, selected a number of individual post offices for verifi- 
cation of certain details after conference with Mr. Denning and we ure pur- 
suing the same course in respect to the other verification work outlined in your 
letter. It is, therefore, on the basis of the program which has already been 
approved by Mr. Denning that we make the above proposal. 


The acceptance by the Post Office Department was made Ociober 
8, 1924, in the following language: 






I have your letter of the 7th instant in reply to mine of the 4th, in which you 
propose to carry on and complete the work indicated in said letter as stated 
in yours for a charge at $40,000 to $50,000. This is satisfactory and is hereby 
accepted. 
Very sincerely, 
(Signed) JOSEPH STEWART, 
Exccutive Assistant to the Postmaster General. 


Approved. 


(Signed) Harry S. New, 
Postmaster General. 
While it is not clear from the communication of October 7, 1924, 
of Ernst & Ernst, whether it was intended to be a mere estimate 
of the probable cost of the work or a definite proposal to do the 
work within the maximum sum stated, it was evidently considered 
as a definite proposal by the Post Office Department and so treated 
in its acceptance of October 8, 1924. .And any doubt as to the 
intention of the parties in the matter was removed by their subse- 
quent actions relative thereto. It must be concluded, therefore, 
that, aside from the objections hereinafter set forth, there existed a 
contract for the performance of a service at a stipulated lump-sum 
price. 

The claim of Ernst & Ernst was originally submitted, without 
itemization, for the maximum amount estimated in its proposal, i 
$50,000. When asked for an itemized statement it submitted the 
following: 
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Services rendered and traveling and hotel expenses incurred in connection with 
the audit of the data and report prepared in connection with the ascertain- 
ment of cost of the Post Office Service and Post Office Department, as 
authorized by the Postmaster General. 


Members of firm, 71 days @ $100.00 per day____---_------------- $7, 100. 00 
Managers and supervisors, 215 days @ $50.00 per day 10, 750. 00 
Senior accountants, 705 days @ $30.00 per day 21, 150. 00 
Junior accountants, 504 days @ $20.00 per day 10, O0SO. 00 


a clrnclnaaitl 49, 080. 00 
es asea iccchiesinoeslomteealsseiegpesieaneecaieaedantiaanis 8, 806. 34 


EE SONI INNE OIE GUOIOE 6 onthe ciccimncnstnaiinmidieliniatl 57, 886. 34 


Maximum cost to Post Office Department as agreed 50, 000. 00 


It appears to have been the understanding of the Post Office 
Department that the authorization to use a part of the appropria- 
tion to complete the work of determining the cost of handling the 
different classes of mail matter authorized it also to use the same 
methods to accomplish that result as had been employed by the 
congressional commission. However, I am constrained to hold that 
such was not the purpose or effect of the authorization. The work 
of the commission was not carried on wholly by contract, assistance 
having been rendered by the field force and other personnel of the 
Postal Service and by employees of other Government establish- 
ments detailed for that purpose. The appropriation of $9,000,000 
in which the provision is found was entirely one for “ hire” of per- 
sonal services of temporary, auxiliary and substitute clerks at first 
and second class and winter and summer resort post offices, and the 
authority to use a portion thereof for work of a class not ordinarily 
performed by such clerks did not change the fundamental character 
of the appropriation which contemplated the direct hire of personal 
services and not the contracting for personal services to be rendered 
without the supervision of administrative officers of the Government. 
Furthermore, services essentially personal in their character, such as 
here involved, are not for procurement by contracting with a firm 
to supply such services, in the absence of specific statutory authority 
for such procedure. 5 Comp. Gen. 450. 

There are also for consideration the provisions of section 5 of 
the act of April 6, 1914, 38 Stat. 335, as follows: 

That no part of any money appropriated in this or any other Act shall be 
used for compensation or payment of expenses of accountants or other experts 
in inaugurating new or changing old methods of transacting the business of 
the United States or the District of Columbia unless authority for employment 
of such services or payment of such expenses is stated in specific terms in 
the Act making provision therefor and the rate of compensation for such 
services or expenses is specifically fixed therein * * * and such rates of 
compensation or expenses so fixed shall be paid only to the person so em- 
ployed. 

While the contract with the accounting firm in this instance was 
in itself not specifically one for inaugurating new or changing old 
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methods of transacting business, it had its inception in the investi- 
gation of the Joint Commission on Postal Service authorized by 
the act of April 24, 1920, supra, which prescribed the duties of the 
commission as follows: 













(c) The commission shall investigate all present and prospective methods 
and systems of handling, dispatching, transporting, and delivering the mails 
and the facilities therefor; and especially all methods and systems which 
relate to the handling, delivery and dispatching of the mails in the large cities 
of the United States. 

It clearly appears therefore that the ascertainment of the cost of 
handling of different classes of mail matter was incident to and in 
connection with the contemplated inauguration of new or the chang- 
ing of old methods of transacting the business of the Postal Service 
and within the purview of the act of April 6, 1914, supra. See 
manuscript decision of Comptroller of the Treasury to the Governor 
of the Panama Canal, April 14, 1914. The provisions of this act 
are not limited to the fiscal year to which the appropriations made 
in the same act apply, but are for application to all subsequent ap- 
propriations and have been consistently so applied by this office. 
1 Comp. Gen. 93; id. 252; and manuscript decision of January 21, 
1922, to Secretary of Agriculture. 

While the contracting for the services of the accounting firm in 






















this case was unauthorized, in view of the peculiar circumstances 
leading up to the contract and the apparent good faith of the parties 
in assuming that the procedure was in accordance with recognized 
precedents established by similar contracts in connection with the 
same work, payment of the claim will be authorized in this instance 
in the sum of $50,000 for which check will issue in due course. 


(A-9420) 


VEHICLES, PASSENGER-CARRYING—STAR ROUTE SERVICE 





The receipt of exorbitant bids on proposals for star route service, while author- 
ity under section 7 of the act of May 18, 1916, 39 Stat. 161, for the Post- 
master General to furnish such service by such means as he might deem 
expedient, is not sufficient authority to waive the restrictions in the act 

of July 16, 1914, 38 Stat. 508, on the purchase, maintenance, and operation 

of passenger-carrying vehicles when not required to furnish service on 
star routes. Claims arising under past erroneous assumption as to the 
scope of the act of May 18, 1916, may, if otherwise correct, be allowed, 
but payment will not be authorized for any such expenses hereafter in- 
curred in contravention of the act of July 16, 1914, or any other provision 
of law applicable to such expenditures, 













Comptroller General McCarl to the Postmaster General, February 11, 1926: 

Receipt is acknowledged of your letter of December 23, 1925, 
again requesting reconsideration of the decisions of this office of 
May 19, June 23, October 15, and December 19, 1925, all of which 


ZO, 


considered and sustained the disallowance of the claims of the Auto 
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Mart and the Commercial Auto & Supply Co. (Inc.) in the amounts 
of $543.48 and $372.65, respectively, for repairs to passenger-carry- 
ing automobiles alleged to have been used in connection with star 
routes operated directly by the postal service in the vicinity of 
Washington, D. C. 

You now submit evidence, not previously presented to this office, 
showing that proposals were invited for the star-route service in 
question, that the bids received were considered exorbitant, and 
that the service was accordingly furnished directly by the postal 
service as authorized by section 7 of the act of May 18, 1916, 39 Stat. 
161, which provides: 

That whenever in the judgment of the Postmaster General the bids re- 
ceived for any star route are exorbitant or unreasonable, or whenever he has 
reason to believe that a combination of bidders has been entered into to fix the 
rate for star-route service, the Postmaster General be, and he is hereby, au- 
thorized, out of the appropriation for inland transportation by star routes, to 
employ and use such means or methods to provide the desired service as he 
may deem expedient, without reference to existing law or laws respecting the 
employment of personal service or the procurement of conveyances, materials, 
or supplies. 

Under the facts and circumstances now appearing the act of May 
18, 1916, supra, authorized furnishing the service by such means as 
you might deem expedient. It is noted, however, that the actual 
service on these routes was furnished by trucks operating from point 
to point, no box delivery or collection service being involved. ‘The 
repairs here involved were made not to the trucks used in the 
operation of the routes, but to passenger-carrying vehicles of: the 
following makes: Studebaker, Stearns-Knight, Dodge, Lincoln, 
Chevrolet, and Ford sedan. The Fourth Assistant Postmaster 
General has stated that these automobiles were used for supervising 
and inspection purposes. ‘The necessity for the use of so many auto- 
mobiles in supervising and inspecting two or three minor routes 
within a radius of 100 miles from Washington is not apparent. 
Neither is it apparent why a Government-operated route involving 
nothing more than the carrying of the mails between designated 
points should require any more inspecting or supervising than a 
route operated under contract. Furthermore, the expense of in- 
specting and supervising is not an expense of furnishing service 
within the purview of the act of May 18, 1916, supra. 

No further objection will be made to such expenses of supervision 
and inspection heretofore incurred under the erroneous assumption 
as to the scope of the act of May 18, 1916, if otherwise legal and 
proper. But payment will not be authorized for any such expenses 
hereafter incurred in contravention of the act of July 16, 1914, 38 
Stat. 508, or any other provision of law applicable to such expendi- 
tures. 

The claims of the Auto Mart for $543.48 and the Commercial 
Auto & Supply Co. (Inc.) for $372.65 will now be allowed. 
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( A-9609) 


MEDICAL TREATMENT—CARE OF INSANE VETERANS IN STATE 
HOSPITALS 


There is no authority for the use of appropriated moneys to pay or reimburse 
State hospitals or institutions for medical care and treatment furnished 
insane veterans of the World War prior to the date the Director of the 
Veterans’ Bureau authorized their hospitalization, and such authorization 
may not be considered as retroactively effective to cover the period of 
time the State had furnished the veteran hospitalization without any 
request, direction, or authorization therefor from the Veterans’ Bureau. 
4 Comp. Gen. 999, affirmed. 


Comptroller General McCarl to the Chairman, State Hospital Commission of 

New York, February 11, 1926: 

I have your letter of January 26, 1926, requesting reconsideration 
of decision of May 26, 1925, 4 Comp. Gen. 999, disallowing the claim 
of the Buffalo State Hospital for $6,010, representing reimbursement 
for hospital care of insane veterans of the World War prior to the 
time the United States Veterans’ Bureau assumed jurisdiction and 
control of the patients and authorized their hospitalization in the 
State institution. 

It is apparent from your letter that you have examined the 
decision of May 26, 1925, of which reconsideration is requested, 
as well as the prior decision of October 31, 1923, hence there is no 
need to restate in full the considerations on which those decisions 
are kased. The conclusion was reached that, as between the State 
and the United States, the primary responsibility for care of insane 
persons admitted to State institutions without any request or au- 
thorization therefor from the United States Veterans’ Bureau is that 
of the State. I assume it will not be seriously contended otherwise. 
This is true regardless of the fact that such insane persons may have 
served in the military or naval forces of the United States. The 
legal obligation of the United States Government for the care of 
insane persons is such only as has been expressly assumed by United 
States statutes. The Government’s responsibility for the care of in- 
sane veterans of the World War has been defined and limited in the 
provisions of the war risk insurance acts and the World War 
veterans’ act. The application of those provisions of law to the 
state of facts presented in the claim of the Buffalo State Hospital 
was made in the decision of May 26, 1925, and there was no alter- 
aative on that basis but to deny the claim. The record before this 
office when said decision was rendered disclosed that these World 
War veterans were patients in the State institutions as public charges 
-—that in some instances, at least, they had been admitted without 
knowledge on the part of the State authorities that the disabilities 
were service connected, or even that the patients had served in the 
World War—and it was understood from the record that the 
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veterans were public charges because of their status under the 
State statutes relating to “poor” and “indigent” insane persons. 
You now contend that they have never been considered as “ poor” 
and “indigent” persons, and that the use of those terms in the 
decision was erroneous. Possibly the terms “ poor ” and “ indigent ” 
were not properly applied in the decision of this office, but, be that 
as it may, there would appear to be no doubt that the veterans were 
yublic charges of the State prior to, and at the time, the United 
States Veterans’ Bureau assumed jurisdiction and control of them 
and authorized their hospitalization at the expense of the United 
States Government. This appears to be admitted in that part of 
your letter of January 26, 1926, which reads: 

The New York insanity law provides that there shall be hospitals for the 
care and treatment of the “poor and indigent” insane of the State, who are 
citizens thereof, which are hereby declared to be corporations; or other insane 


persons, who are citizens of the State may be admitted when there is room 
therein for them. 

In compliance with this provision of law it is the duty of the State hospital 
commission to provide for the care and treatment of all insane persons com- 
mitted to its care who are citizens of the State irrespective whether they or 
their committees or responsible relatives are able to pay the cost to the State 
for such care and treatment. It was in compliance with this provision of law 
that the veterans of the World War, claims for whose-care and treatment are 
under discussion, were admitted to our hospitals. We recognized that they 
needed help and we gave it to them and we also recognized that the hospital 
facilities maintained by the Federal Government were inadequate to take care 
of them and we knew that the U. S. Government was primarily responsible for 
the care and maintenance of all disabled beneficiaries from the time of their 


disability. 

Regardless of any knowledge the State hospital authorities may 
have had as to the former service of the veterans admitted to their 
institutions, or of any hope said authorities may have entertained of 
obtaining reimbursement frem the Federal Government, the fact 
remains that the men were admitted and treated as State or private 
patients, without any direction, request, or authorization from the 
United States Veterans’ Bureau. 

I find no basis in the statutes for your statement “that the United 
States Government was primarily responsible for the care and main- 
tenance of all disabled beneficiaries from the-time of their disability.” 
Section 302 of the war-risk insurance act as amended by the act 
of March 4, 1923, quoted in the decision of October 31, 1923, au- 
thorized the furnishing of “such reasonable governmental medical, 
surgical, and hospital services * * * as the director may de- 
termine to be useful and reasonably necessary,” and the act of 
August 9, 1921, 42 Stat. 150, also quoted in said decision, provided 
that when the Government hospital facilities and other hospital faci- 
lities are not available or are not sufficient the Director of the Veter- 
ans’ Bureau may contract with State, municipal, and private in- 
stitutions “for such medical, surgical, and hospital services and 
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supplies as may be required.” Such statutes did not, however, nor 
did any other statutes, in any event authorize the use of funds of 
the Federal Government to reimburse State hospitals for care or 
treatment not required or authorized in advance by the Director 
of the Veterans’ Bureau, or some one under his direction. In the 
decision of May 26, 1925, it was pointed out that prior to June 7, 
1924, there was no clear statutory authority for reimbursing for 
medical treatment procured through private sources by or on be- 
half of beneficiaries but that the doubt in the matter was resolved 
by the accounting oilicers in favor of the beneficiaries and pay- 
ment was authorized of claims for such reimbursement for a period 
from the effective date of the compensation award in emergency 
cases, and that section 202 (9) of the World War veterans’ act of 
June 7, 1924, 43 Stat. 620, gave recognition and approval to these 
prior decisions by authorizing continuation of the practice only 
so far as reimbursement to beneficiaries was concerned. Any doubt 
which might theretofore have existed as to the correctness of the 
decisions to the effect that reimbursement is not authorized to State 
hospitals for treatment in such cases as are here involved has now 
been removed by the restrictive terms of said provision in the act 
of June 7, 1924. This office can not allow what the statutes do 


not authorize. Provision has been made by specific legislative en- 
actment for awarding disability compensation effective from the 
date of the disability, subject to certain prescribed conditions, but 
the only provision made for paying the expense of hospitalization 
not specifically required or authorized in advance by the Veterans’ 
sureau is the provision in the act of June 7, 1924, 43 Stat. 620, 
which reads: 


That where a beneficiary of the bureau suffers or has suffered an injury 
or contracted a disease in service entitling him to the benefits of this subdi- 
vision, and an emergency develops or has developed requiring immediate treat- 
ment or hospitalization on account of such injury or disease, and no bureau 
facilities are or were then feasibly available and in the judgment of the 
director delay would be or would have been hazardous, the director is author- 
ized to reimburse such beneficiary the reasonahle value of such service received 
from sources other than the bureau. 

Accordingly, under existing law, it must be held that the use of 
appropriated moneys of the Federal Government is not authorized 
to pay or reimburse State institutions for hospitalizing veterans in 
State institutions for any period prior to the date the Director of 
the Veterans’ Bureau, or those acting under his direction, authorized 
the hospitalization, which authorization could not be considered as 
retroactively effective to cover a period of time the State had fur- 
nished the veterans hospitalization without any request, direction, or 
authorization therefor from the Veterans’ Bureau. 
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The matter in question is not one involving a discretion in this 
office but is merely one for applying the clear enactments of the 
Congress to the undisputed facts, and after most careful considera- 
tion of all matters found in your letter I am unable to find a legal 
basis for modifying the decision mentioned by you. It must be and 
is adhered to. 


(A-10694) 
ACCOUNTING—ALASKAN FERRY LICENSE FEES 


The fact that license fees for a ferry across lakes or streams in Alaska are 
collected by a United States commissioner, as directed by law, does not 
change their character, and they are for disposition, when turned over 
the clerk of the district court, in the same manner as other license fees 
derived from business outside of incorporated towns—i. e., for deposit to 
the credit of the “ Alaska fund.” 


Decision by Comptroller General McCarl, February 11, 1926: 

There is for consideration the question whether a fee of $10 col- 
lected by the United States commissioner for a ferry license, and 
turned over to the clerk of the district court of Alaska, should be 
deposited in the United States Treasury to the credit of “ Miscel- 
laneous Revenue, Alaska Fund,” or to the credit of “ Miscellaneous 
Revenue, Funds other than License Fees not Available for Court 
Expenses.” 

Sections 340 and 341, Title IIT, act fo June 6, 1900, 31 Stat. 548, 
provide: 


Sec. 340. The Commissioner of any precinct in the district may grant a 
license to any person applying therefor to keep a ferry across any lake or 
stream within his precinct, upon being satisfied that a ferry is necessary at 
the point applied for, which license shall continue in force for a term to be 
fixed by tbe commissioner, not exceeding five years: Provided, however, 
Nothing in this chapter shall be so construed as to empower the commis- 
sioner of any precinct in the district to grant a license for a ferry across 
any bay or arm of the sea. 

Sec. 341. The commissioner shall tax such sum as shall appear reasonable, 
not less than one nor more than one hundred dollars per annum, for such 
license; and the person to whom such license shall be granted shall pay to 
such commissioner the tax for one year in advance, taking his receipt therefor; 
and upon the payment of such license tax the commissioner shall issue such 
license under the seal of his office, and deposit thé sum so received with the 
clerk of the district court, who shall turn the same, according to law, into the 
Treasury of the United States. 


The moneys received by a clerk of the district court in Alaska are 
divided, for accounting purposes, into four classes according to their 
several purposes and general dispositions, as follows: 


(a) License moneys for business carried on within any incorporated town. 
(b) License moneys for business carried on outside of incorporated towns. 
(c) Funds other than license moneys, available for court expenses, 

(d) Funds other than license moneys not available for court expense. 


Moneys collected under (a) are not for deposit “ into the Treasury 
of the United States,” but are required to be paid over to the treas- 
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urer of the incorporated town to be used for municipal and school 
purposes. Act of March 2, 1903, 32 Stat. 946; act of April 28, 1904, 
33 Stat. 533. 

Moneys under class (b) are required to be deposited in the Treas- 
ury of the United States, there to remain as a separate and distinct 
fund to be known as the “Alaska Fund.” See act of January 27, 
1905, 33 Stat. 616, which prescribes the disposition to be made of 
“all moneys derived from and collected for liquor licenses, occupa- 
tion, or trade licenses outside of the incorporated towns.” 

Class (c) funds consist of fines and forfeitures, net fees of com- 
missioners and deputy marshals in excess of their maximum compen- 
sations, judicial, notarial, recorder’s, and miscellaneous fees for serv- 
ices performed by the clerk or the deputy clerk, and other fees and 
costs or funds the disposition of which is not otherwise specially pro- 
vided for by law. See act of March 3, 1909, 35 Stat. 840, which 
specifically excepts from the funds available for court expenses 
“money derived from licenses.” 

Class (d) funds consist of moneys collected by the clerk the dis- 
position of which is specially provided for by law, as enumerated in 
the proviso to the act of March 3, 1909, supra, from which class 
“money derived from licenses ” is specifically excluded as indicated 
in the preceding paragraph. See sections 1303 to 1326 of Instruc- 
tions to United States Judges, Marshals, Attorneys, Clerks, and 
Commissioners for the District of Alaska. 

The act of March 3, 1899, 30 Stat. 1336, as amended by the act 
of June 6, 1900, 31 Stat. 330, authorized the clerk of the district 
court to issue licenses for various industries and occupations and 
collect fees for such licenses. Such license fees are undoubtedly for 
classification under either class (a) or class (b) and for disposition 
accordingly. The fact that the fee now under consideration was 
collected by a United States commissioner before being turned over 
to the clerk of the district court does not change its character—it 
remains a license fee derived from an occupation. As it was de- 
rived from a business not carried on within the limits of an incorpo- 
rated town, it can be classified only as within class (b) and is there- 
fore for deposit to the credit of the “Alaska Fund.” 

The foregoing is to be understood as applying to the license fee 
collected as such under sections 340 and 341 of the act of June 
6, 1900, supra, and not to the additional fees collected by the com- 
missioner as payment for his services in issuing and recording the 
Jicense and collecting the tax or license fee thereunder as provided 
by section 1709 of the Instructions to United States Judges, etc., 
for the District of Alaska. 
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(A-12589) 


NAVY PAY—RESTORATION TO FORMER ENLISTED GRADE UNDER 
ACT OF MARCH 4, 1925 


The provision in paragraph 2 of the act of March 4, 1925, 43 Stat. 1269, that 
any enlisted man of the Navy or Marine Corps who has been discharged 
to enable him to be enrolled in the Naval Reserve Force or Marine Corps 
Reserve as a commissioned or warrant officer, and who has reenlisted in 
the Navy within four months from date of termination of his service in 
the reserve, shall be entitled from the date of such reenlistment to the 
pay of the grade or rating held by him when so discharged, has no applica- 
tion to an enlisted man discharged at expiration of enlistment who enrolled 
as a warrant officer in the Naval Reserve Force, performed no active 
service therein, and subsequently reenlisted in the Navy within four 
months of termination of his enrollment. 


Comptroller General McCarl to W. J. Bisel, Ch. Phar. Mate, United States 

Navy, February 11, 1926: 

There hes been received your request for review of settlement No. 
N-131741, dated May 2, 1925, disallowing your claim for difference 
between pay of a chief pharmacists’s mate, acting appointment, and 
chief pharmacist’s mate, permanent appointment, for the period 
August 16, 1923, to September 21, 1924. 

The recerds show that you enlisted September 10, 1906, dis- 
charged September 9, 1910; reenlisted Novembér 21, 1914, and dis- 
charged September 30, 1919, by reason of expiration of enlistment; 
that you enrolled in the Naval Reserve Force on October 1, 1919, as 
a pharmacist, and were discharged therefrom September 15, 1923, 
having performed no active duty because of having enlisted in the 
United States Navy on August 16, 1923. The record also shows that 
you were given a temporary appointment as pharmacist, United 
States Navy. on October 8, 1917, which was revoked on September 
30, 1919, when you reverted to your former status as an enlisted 
mari—a chief pharmacist’s mate, permanent appointment. 

You base your claim to the pay of a chief pharmacist’s mate, per- 
manent appointment, upon provision in paragraph 2 of the act of 
March 4, 1925, 43 Stat. 1269, which provides: 

That any enlisted man of the Navy or Marine Corps who has been dis- 
charged to enable him to be enrolled in the Naval Reserve Force or Marine 
Corps Reserve as a commissioned or warrant officer, and who’ has heretofore 
reenlisted in the Navy within four months from the date of termination of 
his service as an officer in the Naval Reserve Force or Marine Corps Re- 
serve, shall be restored to the grade, rank, or rating held by him at time 
of discharge from the Navy to permit enrollment in the Naval Reserve Force 
or Marine Corps Reserve, and he shall be entitled from the date he has hereto- 
fore so reenlisted to the same rate of pay, including subsequent increases 
therein, as he was receiving at time of his discharge from the Navy to per- 
mit enrollment in the Naval Reserve Force. 

The hearings and committee report on this provision show that 
it was intended for the benefit of enlisted men who during the war 
accepted discharge before expiration of enlistment in order to ac- 
cept appointment as commissioned or warrant officers in the Naval 
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Reserve Force upon being given administrative assurance that they 
would not thereby lose benefits earned by their prior service in the 
Navy. Such assurance not being supported by any provision of law 
these men, upon leaving the Naval Reserve Force and reenlisting in 
the Navy found that by reason of such discharge, where the interim 
service in the Naval Reserve Force was more than four months, 
they had lost the benefits of continuous service in the Navy that 
had accrued to them by reason of prior service in the Navy. The 
provision in the act of March 4, 1925, was intended to restore to 
such men the grade, rank, or rating with pay which they had lost 
by reason of such discharge. The provision does not apply to 
men who upon discharge from the Navy at expiration of enlistment 
enrolled in the Naval Reserve Force as commissioned or warrant 
officers, who performed no active service in such enrollment, and 
who subsequently reenlisted in the Navy within four months from 
date of termination of their service in the Naval Reserve Force. 
Since your discharge from the Navy on September 30, 1919, 
was by reason of expiration of enlistment and not to permit or enable 
you to enroll in the Naval Reserve Force, and as you performed no 
active service in the Naval Reserve Force, the provision in ques- 
tion gives you no right on your enlistment August 16, 1923, to pay 
of the rating of the chief pharmacist’s mate, permanent appointment, 
held by you at the time of discharge September 30, 1919. 
Upon review the settlement is sustained. 


(A-12706) 
NATIONAL GUARD PAY—AVIATION DUTY 


Where an officer of the National Guard under proper orders attended a course 
of training at an Army flying school prior to the issuance of Militia 
Bureau Circular No. 46—-B of October 12, 1925, containing the regula- 
tions made to carry into effect the provisions of section 4 of the act 
of May 31, 1924, 43 Stat. 251, relative to increased pay for members of the 

National Guard while on flight duty, and the records kept by the com- 

manding officer of said school show only the dates on which flights were 

made, the total number of flights, and the total time in the air for each 
month, if the evidence is otherwise clear that the officer actually par- 
ticipated in at least the number of flights, or was in the air for the 
time required by the regulations, such other evidence may be accepted 
in lieu of the evidence as to the hour of each flight. 


Comptroller General McCarl to Maj. Benjamin L. Jacobson, United States 
Army, February 11, 1926: 


There has been received with the attached papers your 14th 
indorsement of January 13, 1926, as follows: 


1. Paragraph 5, M. B. Circular 46-B, dated October 12, 1925, requires that 
in connection with claims for participation in aerial flights the voucher be 
accompanied by a schedule showing each flight by date, hour, and duration. 

2. The attached claim, submitted by First Lieutenant Edgar FP. Chappell, 
120th Observation Squadron Colcrado Nationa! Guard, for participation in 





DECISIONS OF THE COMPTROLLER GENERAL 621 


flights during the period September 10, 1924, to January 17, 1925, under the 


av, 


provisions of Special Orders, No. 74, Office of The Adjutant General, Denver. 
Colorado, September 10, 1924, is properly payable from appropriation “ Arm- 
ing, Equipping and Training the National Guard, F. Y. 1925,” but is defective 
in that the schedule of flights is not prepared as required by the circular 
just quoted. 


3. I am advised by the commanding officer, Brooks Field, Texas, that the 
records of his office do not show the hour and duration of each flight, but 
that the date, number, and duration of all flights is correct in his certificate. 

4. In view of the above, advance decision before payment, is requested. 

By Special Orders, No. 74, Oflice of the Adjutant General of 
Colorado, dated September 10, 1924, by direction of the Secretary of 
War, Lieutenant Chappell was directed to proceed from Denver, 
Colo., his home station, at such time as would enable him to report to 
the commanding officer, Brooks Field, Tex., not later than September 
13, 1924, for the purpose of attending the primary flying course, 
Air Service, beginning September 15, 1924, and upon completion of 
this course or when relieved by the commanding oflicer, to return to 
his proper station. 

By Special Orders, No. 10, Headquarters, Brooks Field, San An- 
tonio, Tex., dated January 13, 1925, it was directed: 

3. Having completed the four months’ course of training at the Air Service 
primary flying school, this station, the following-named National Guard officers 
are hereby relieved from further training, effective January 15, 1925: 

* * * . * * * 
ist Lieut. Edgar B. Chappell, 120th Obsn. Eqdn., Col. Nat’! Guard. 


* * * * . . s 

By section 99 of the national defense act of June 3, 1916, as 
amended by the act of September 22, 1922, 42 Stat. 1035, the at- 
tendance of a limited number of selected officers of the National 
Guard to pursue a regular course of study at military service schools 
is authorized, and provision made for their receiving out of any 
National Guard allotment of funds available for the purpose Fed- 
eral pay and allowances while in actual attendance at such school, 
and for the necessary period of travel from and to the home station. 

Section 4 of the act of May 31, 1924, 43 Stat. 251, effective from 
and after July 1, 1922, amending section 20 of the act of June 10, 
1922, provides among other things that officers of the National Guard 
performing duties provided for by section 99 of the national defense 
act, as amended, shall receive an increase of 50 per cent of their pay 
while on duty requiring them to participate regularly and frequently 
in aerial flights, and that regulations in execution of the provisions 
of this section shall be made by the President. 

Regulations in execution of the provisions of this section are con- 
tained in Executive order of September 14, 1925, in which it is 
provided : 

1. Officers and enlisted men of the National Guard, who, under regulations 
prescribed by the Secretary of War, are physically fit for flying, and who 
come within the following classes, will be considered as on duty requiring 


them to participate regularly and frequently in aerial dights. 
* ~ © . % . s 
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e. Officers and enlisted men, who, under authority of the Secretary of War 
are in attendance at a course of instruction in aircraft pilot duties, aircraft 
observer duties. or flight surgeon duties at a service school. 

7 * * * * - - 

3. Each officer and enlisted man of the National Guard while on duty re- 
quiring him to participate regularly and frequently in aerial flights sball, 
unless excused therefrom by his immediate commanding officer be required: 

a. When participating in exercises or performing duties provided for by 
section 94, 97, or 99, national defense act, to make at least 10 aerial flights or 
be in the air a total four hours during each complete calendar month, and 
during a fractional part of a calendar month to make a proportionate number 
of aerial flights or be in the air a proportionate period of time. 


. . - . . * 





4. a. An officer or enlisted man of the National Guard on duty requiring 
him to participate regularly and frequently in aerial flights, who while par- 
ticipating in exercises or performing duties provided for by section 94, 97, or 
99, national defense act, participates in at least 10 aerial flights or is in the 
air a total of four hours during a complete calendar month, shall receive an 
increase of 50 per centum in the pay prescribed by law for officers and enlisted 
men participating in exercises or performing duties provided for by sections 
94, 97, and 99, national defense act. During a fractional part of a calendar 
month such officer or enlisted man shall receive such increase of pay if he par- 
ticipates in a proportionate number of aerial flights or is in the air a pro- 
portionate period of time. 





Further regulations were made by order of the Secretary of War 
promulgated in Militia Bureau Circular No. 46-B, dated October 
12, 1925, in which it is provided: 

4. Participation in aerial flights will be shown in the case of each officer 
and enlisted man by a schedule showing by date, hour, and duration each 
flight in which he participated during the period covered by the pay roll. 

This requirement is in accordance with decisions of this office. 
See 2 Comp. Gen. 185, 237, and 370; 43 MS. Comp. Gen. 1304, 
March 28, 1925. It is necessary to keep a record of the individual 
flights and the duration of each in order to determine the total 
number of flights made and the total time in the air. The purpose 
of the requirement is to insure accuracy in the evidence substantiat- 
ing the claim for flying pay. 

Attached to the voucher in question are what purport to be 
schedules of flights for each month showing the dates on which 


flights were made, the total number of flights, and the total time in 
the air, as follows: 


Date | Number | Time in 
a | of flights air 








NE a cel he gl 15 1. 15 
Oct. 1, 2, 3, 6, 7, 8, 9, 10, 13, 14, 15, 17, 18, 20, 21, 24, 25 

27, 28, 29, 30, 31, 1924___- a1 ea 58 | 13.35 
Nov. 3, 4, 5, 6, 7, 10, 11, 12, 13, 14, 17, 18, 19, 20, 21, 24, | 

25, 26, 1924......_.. a teint 
Dec. 1, 4, 5, 6, 8, 9, 10, 11, 12, 15, 16, 17, 22, 30, 1924____| 90 | 22.30 
Jan. 3, 4, 5, 6, 7, 9, 12, 13, 14, 1925 28 | 10.40 


: 67 19. 05 
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It is apparent that the said schedules of flights do not contain 
the required information as to the hour of each flight in the form 
required by Militia Bureau Circular No. 46-B. 

- Under date of December 21, 1925, the commanding officer of the 
Air Service primary flying school, Brooks Field, Tex., made the 
following certificate : 


1. This is to certify that Edgar BE. Chappell, 1st lieutenant, A. S., Colorado 
National Guard, was a student officer at this school from September 15, 1924, 
to January 15, 1925, taking the regular National Guard course of flying in- 
struction. 


2. Lieutenant Chappell satisfactorily completed the course at this school on 
January 15, 1925. 


In view of the facts that the records of the commanding officer 
at Brooks Field, Tex., do not show the hour of each flight and that 
the flying duty in question was performed prior to the issuance of 
the regulations on the subject, the evidence submitted will be 
accepted as showing that the officer participated in at least the 
minimum number of flights required by said Executive order. 


Payment of the voucher, if otherwise correct, is therefore author- 
ized. 


(A-12486) 
RELIEF OF AMERICAN SEAMEN 


The responsibility for the care and maintenance at a foreign port and the 
return to a port in the United States of an American seaman becoming ill 
or disabled while in the service of an American vessel prior to discharge, 
or after discharge if not due to his misconduct, is that of the vessel on 
which he was serving when becoming ill or disabled, the manner of enfore- 
ing such liability being a matter for administrative determination. The 
expense of such care, maintenance, and transportation is not to be borne by 
the United States unless the consular officer is unable to require that it 
be provided by the vessel or the owner or Operator thereof. 

The discharge of an American seaman before a consular officer at a foreign 
port relieves the owner or operator of the vessel from liability for wages 
after the discharge but does not affect the question of liability for care, 
maintenance, and transportation to the United States. The question of 
whether the seaman should be discharged in any particular case is not for 
determination by the accounting officers of the Government. 


Comptroller General McCarl to the Secretary of State, February 12, 1926: 

Consideration has been given your letter of December 28, 1925, 
requesting decision of several questions presented by the American 
consul at Yokohama, Japan, in his dispatch to you dated November 
7, 1925, as follows: 


(1) In case a seaman becomes ill or disabled, through no provable fault of 
his own while in the service of an American vessel: 

(a) Has an American consular oflicer, before discharging the seaman, a 
right to require the vessel or its agents to assume the expenses of the sea- 
man's hospitalization? 

(b) Should the consular officer discharge the seaman and, after discharge, 
place him in a hospital at the expense of the United States when the vessel or 
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its agent can be persuaded, even under protest, to assume liability for his hos- 
pitalization? 

(ec) In case the vessel or agents refuse to assume liability for his hospitali- 
zation and the consular officer discharges him and places him in the hospital 
at the expense of the United States, is there any action which the consular 
officer should take beyond reporting the case to the department? : 

(da) In case it is practicable to repatriate the seaman by the same vessel 
upon which he served or a vessel of the same company, should the expenses of 
his maintenance from the time he is discharged from the hospital to the time 
he departs for the United States be paid by the United States, or by the 
vessel upon which he served? 

(e) In case it is not practicable to repatriate the seaman by the same 
vessel or a vessel of the same company, who should assume the cost of his 
repatriation, and who should assume the expenses of his maintenance after 
leaving the hospital? 

(2) In case a seaman apparently through his own fault, becomes ill or dis- 
abled while in the service of an American vessel: 

(a) Does the fact that he is at fault relieve the vessel upon which he serves 
of liability for his hospitalization, maintenance, and repatriation? 

(b) Should the consulate assume full liability for all expenses of hospitaliza- 
tion, maintenance, and repatriation? 

(c) Should a seaman discharged on account of venereal disease become a 
charge upon the consulate or upon the vessel? 


Section 4577, Revised Statutes, makes it the duty of the consular 
officers to provide, at the expense of the United States, for sub- 
sistence and return to the United States of American seamen found 
destitute within their districts. 

Section 4580, Revised Statutes, as amended by the act of July 26, 
1884, 23 Stat. 54, provides: 


Upon the application of the master of any vessel to a consular officer to 
discharge a seaman, or upon the application of any seaman for his own dis- 
charge, if it appears to such officer that said seaman has completed his ship- 
ping agreement, or is entitled to his discharge under any act of Congress or 
according to the general principles or usages of maritime law as recognized 
in the United States, such officer shall discharge said seaman, and require 
from the master of said vessel, before such discharge shall be made, pay- 
ment of the wages which may then be due said seaman; but no payment of 
extra wages shull be required by any consular officer upon such discharge of 
any seaman except as provided in this act. 


Section 4581, Revised Statutes, as amended by the act of De- 
cember 21, 1898, 30 Stat. 759, and the act of March 4, 1915, 38 Stat. 
1185, reads as follows: 


If any consular officer, when discharging any seaman, shall neglect to re- 
quire the payment of and collect the arrears of wages and extra wuges 
required to be paid in the case of the discharge of any seaman, he shall be 
accountable to the United States for the full amount thereof. * * * If 
the seaman is discharged by voluntary consent before the consul, he shall 
be entitled to his wages up to the time of his discharge but not for any fur- 
ther period. If the seaman is discharged on account of injury or illness, 
incapacitating him for service, the expenses of his maintenance and return 
to the United States shall be paid from the fund for the maintenance and 
transportation of destitute American seamen. 

Provided, That at the discretion of the Secretary of Commerce, and under 
such regulations as he may prescribe, if any seaman incapacituted from serv- 
ice by injury or illness is on board a vessel so situated that a prompt dis- 
charge requiring the personal appearance of the master of the vessel before 
an American consul or consular agent is impracticable, such seaman may be 
sent to a consul or consular agent, who shall care for him and defray the cost 
of his maintenance and transportation, as provided in this paragraph. 
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The primary duty, responsibility, and liability for the return to 
the United States of an American seaman who has been discharged 
before a consular officer because of injury or disability incapacitating 
him for duty, is that of the shipowners or operators of the vessel 
upon which the seaman last served. The practical effect of the dis- 
charge of the seaman in such cases is to relieve the owners or 
operators of a vessel of liability for future wages only and does not 
shift to the Government the liability or responsibility for the care, 
maintenance, and transportation of such seaman to a port of the 
United States. 3 Comp. Gen. 729. 

While the provisions of law, supra, authorize and require the 
consular officer to provide for the care, maintenance, and transporta- 
tion to the United States of an American seaman discharged because 
of injury or disability incapacitating him for service, such pro- 
visions do not relieve the master or owner of the vessel from which 
discharged of any liability or responsibility in the matter. 3 Comp. 
Gen. 148; 4 id. 118, 252. 

Answering your questions categorically you are advised: 

1. (a) For reasons hereinbefore stated this question is answered 
in the affirmative. 7 

(b) The question as to when or whether a seaman should be 
discharged is not for determination by this office. A seaman, whether 
discharged or not, should be placed in a hospital at the expense 
of the United States only when it is shown that it is impossible for the 
consular officer to compel the vessel to assume liability for the hos- 
pitalization. 

(c) The question as to what action should be taken by a consular 
officer to compel the owners of the vessel to pay for the mainte- 
nance, subsistence, etc., of the disabled seaman involves a matter 
of administration, not one properly for determination by this 
office.. 

(d) and (e) When a vessel of the same company as was that 
by which the seaman was last employed is available for his trans- 
portation to the United States, such vessel should be required to 
furnish him with the necessary maintenance required for him while 
awaiting transportation to the United States, without cost to the 
United States. Where it is impossible to repatriate a discharged 
disabled seaman by his own vessel or by a vessel of the same com- 
pany, the cost of transportation by another steamship line as well 
as the necessary expenses of maintenance while awaiting trans- 
portation to the United States is payable from the funds appro- 
priated for the relief and protection of American seamen. 4 Comp. 
Gen. 252, See also answer to questions 1 (a) and (b). 
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2. (a) and (b) are answered in the negative. 14 Comp. Dec. 
570; 15 td. 348; 4 Comp. Gen. 248. 

(c) It has been held that where an American seaman is dis- 
charged on account of injuries received as a result of his own will- 
ful misconduct and disobedience of orders, or because of disease 
arising from his own vices or gross indiscretion, the ship is not 
liable for care and maintenance after discharge. Zhe Alector, 263 
Fed. Rep. 1007; 15 Comp. Dec. 740. But in such a case the con- 
sular officer should nevertheless provide for the seaman’s return 
to the United States, and in this connection see answer to ques- 
tions 1 (a), (b), (d), and (e), supra. 


(A-12357) 


POSTAL SERVICE—EFFECTIVE DATE OF CHANGE IN RATE OF PAY 
OF RURAL CARRIERS 


A change in the rate of compensation of rural letter carriers, based on a 
correction of the record in the Post Office Department as to length of 
the route, is effective from the first of the month in which satisfactory 
evidence that the record as to the length of the route was not correct 
is received in the bureau of the Post Office Department charged with the 
duty of making the correction. 


Decision by Comptroller General McCarl, February 13, 1926: 

Elmer J. Gay, rural letter carrier, has filed claim in this office for 
$206.58 stated as representing the difference between compensation 
for a route 28.75 miles and 29.75 miles in length from July 1,,1917, 
to March 1, 1925. 

Claimant serves rural route No. 1 from Valparaiso, Ind., and is 
contending that the correct length of the route has been 29.75 miles 
since July 1, 1917, instead of 28.75 miles as shown by the records of 
the Post Office Department, on the basis of which he was paid until 
March 1, 1925. In letter dated June 15, 1925, the Fourth Assistant 
Postmaster General advised claimant as follows: 

As the records of the department showed the length of rural route No. 1 
from your office as 28.75 miles prior to March 1 of this year, you were accord- 
ingly paid on that basis. Definite information was received in this bureau 
in the month of March to the effect that the actual distance traveled by you 
was 29.75 miles, and your salary was promptly readjusted from the first of 
that montb. 


Under the practice now followed it would not be feasible to allow you 


additional compensation for extra distance covered prior to March 1, 1925, 
7 * * 


The act of April 24, 1920, 41 Stat. 582, provides as follows: 


* * * Provided, That hereafter the pay of rural carriers and substitute 
rural carriers, which depends upon the length of the route, shall be determined 
in accordance with the records of the Post Office Department, which records 
shall be promptly corrected whenever the Postmaster General determines that 
euch records are not correct. 
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The reclassification act of February 28, 1925, 43 Stat. 1063, has not 
modified this provision of law. Decision of this office dated June 
5, 1924, 3 Comp. Gen. 924, 925, held as follows: 

The increase of pay of the rural letter carriers under the act of April 24, 
1920, 41 Stat. 552, is dependent on the lengthening of the route; that is, the 
length of the route is controlling, the record in the Post Office Department hav- 
ing been established by the statute as the evidence of the length. If the 
record be incorrect, it is the duty of the Post Office Department to make 
proper correction, which may be made as of the date retroactively shown to 
be the approximate date of the lengthening to the distance established by stat- 
ute as entitling the carrier to the next higher rate of pay based thereon. In- 
creased pay should be effective from the effective date of the corrected record 
and may be that adopted by the Post Office Department as the first of the 


month in which satisfactory evidence is received that the record was not 
commect. .* %, %, 


As the Post Office Department has reported that the effective 
date of the corrected record in this case was March 1, 1925, the in- 
crease in compensation in favor of Elmer J. Gay, based on such cor- 
rection, was effective from that date and he is not entitled to any 
increase for the period from July 1, 1917, to March 1, 1925, and the 
claim is therefore disallowed. 

The Post Office Department appears to have adopted a rule that 
the effective date of the corrected record of the length of a rural 
route shall be the first of the month in which satisfactory evidence 
that the record was not correct is received in the bureau charged 
with the duty of correcting the record. Where a statute, such as 
here involved, authorizes changes in rates of compensation of Gov- 
ernment employees, both increases and decreases, upon the correction 
of some past administrative action or record upon which past ad- 
ministrative action was based, it is necessary to adopt some prac- 
tical accounting procedure for uniform application in order to pre- 
vent confusion, possibility of deficiency appropriations, and undue 
hardship in the case of employees whose rates of compensation 
might become subject to reduction retroactively effective. Not only 
is such a rule equitable and just, but in this instance the act of April 
24, 1920, supra, specifically makes the length of route as shown by 
the records of the Post Office Department, rather than the actual 
length of route, the basis for determining the amount of compen- 
sation due and payable for the route. 

Payment of increased compensation based on a correction of the 
records of the Post Office Department as to the length of a rural 
letter carrier’s route is not authorized for any period prior to the 
effective date of the correction as fixed under the rule adopted by 
the Post Office Department. 
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(A-12950) 
NAVY—CONTRACTS—SURETY BONDS 





Where the value of the aggregate amount of supplies to be furnished the Navy 
Department by a vendor exceeds the sum of $500, the agreement for the 
furnishing of such supplies must not only be executed in conformity with 
section 3744, Revised Statutes, but the contractor must execute a pena) 
bond, or deposit either a certified check or United States bonds to insure 
faithful performance of his contract. When the amount to be furnished 
is valued at $500 or less the matter of requiring a bond is within the 
discretion of the administrative office. 





Comptroller General McCarl to the Secretary of the Navy, February 13, 1926: 

Consi‘leration has been given your letter of November 12, 1925, 
file No. L4-3(20)-PD L13-1(1)/L4-(5), in which you express the 
opinion that section 3719, Revised Statutes, which requires guar- 
antees with proposals and bonds with contracts, applies only to 
purchases made after newspaper advertising and does not apply to 
purchases where there is not enough time for newspaper advertising 
and that it is believed to be a matter within the discretion of the 
administrative department to regulate the question of bonds with 
such contracts and to require bonds only in accordance with its 
own discretion and experience. 

The statutes governing the letting of contracts for the Navy 
Department are sections 3718 to 3732, Revised Statutes, and a pro- 
vision in the act of March 2, 1907, 34 Stat. 1193, the particular 
statutes relevant to the question here presented being section 3719, 
Revised Statutes, as follows: 

Every proposal for naval supplies invited by the Secretary of the Navy, 
under the preceding section, shall be accompanied by a written guarantee, 
signed by one or more responsible persons, to the effect that he or they under- 
take that the bidder, if his bid is accepted, will, at such time as may be pre- 
scribed by the Secretary of the Navy, give bond, with good and sufficient 
sureties, to furnish the supplies proposed; and no proposal shall be considered, 
unless accompanied by such guarantee. If, after the acceptance of a proposal, 
and a notification thereof to the bidder, he fails to give such bond within the 
time prescribed by the Secretary of the Navy, the Secretary shall proceed to 
contract with some other person for furnishing the supplies; and shall forth- 
with cause the difference between the amount contained in the proposal so 
guaranteed and the amount for which he may have contracted for furnishing 
the supplies, for the whole period of the proposal, to be charged up against the 
bidder and his guarantor; and the same may be immediately recovered by the 
United States, for the use of the Navy Department, in an action of debt against 
either or all of such persons. 
and the provision in the act of March 2, 1907, which reads: 










the purchase of supplies and the procurement of services for all 
branches of the naval service may be made in open market in the manner com- 
mon among business men, without formal contract or bond, when the acgre- 
gate of the amount required does not exceed five hundred dollars, and when, 
in the opinion of the proper administrative officers, such limitation of amount 
is not designed to evade purchase under formal contract or bond, and equally 
or more advantageous terms can thereby be secured. 
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The language used in section 3719, Revised Statutes, must be con- 
strued as imposing upon the Navy Department the duty of requiring 
that a penal bond with good and sufficient surety be furnished by 
every contractor undertaking to furnish supplies for the use of the 
Navy, while the act of March 2, 1907, makes an exception in the case 
where the value of the aggregate amount of the supplies to be fur- 
nished does not exceed the sum of $500, provided that the proper 
administrative officers are of the opinion that the limitation of $500 
is not designed to evade compliance with section 3719, Revised 
Statutes. 

By the act of December 11, 1906, 34 Stat. 841, the Secretary of 
the Navy was authorized to accept, in lieu of a penal bond, a certi- 
fied check for from 25 per cent to 50 per cent of the contract price, 
while section 1320 of the act approved February 24, 1919, 40 Stat. 
1148, authorized the acceptance of bonds of the United States at 
their par value to the amount of the penal bond that would other- 
wise have been required. 

I am therefore constrained to hold that when the value of the 
aggregate amount of supplies to be furnished the Navy Depart- 
ment by a vendor exceeds the sum of $500, the.agreement for the 
furnishing of such supplies must not only be executed in conformity 
with section 3744, Revised Statutes, but that the contractor must 


execute a good and sufficient penal bond, or deposit either a certi- 
fied check or United States bonds to insure faithful performance of 
his contract as provided in the acts of December 11, 1906, and Feb- 
ruary 24, 1919, supra. When the amount to be furnished is valued 
at $500 or less, the matter of requiring a bond is within the dis- 
cretion of the administrative office. 


(.A-11609) 


ARLINGTON MEMORIAL BRIDGE COMMISSION—CONTRACTING FOR 
PERSONAL SERVICES 


The personal services of architects and consulting engineers may not be ob- 
tained by contracting with a firm or other agency to supply the services 
on a cost-plus or other basis. Such services may be obtained only by 
direct employment, constituting them employees of the United States sub- 
ject to the statutory limitations on traveling expenses. 5 Comp. Gen. 450. 
affirmed. 

Comptroller General McCarl to Maj. U. S. Grant, executive and disbursing 

officer, Arlington Memorial Bridge Commission, February 15, 1926: 


Receipt is acknowledged of your letter of January 25, 1926, re- 
questing reconsideration of my decision of December 31, 1925, 5 
Comp. Gen. 450, rendered on a question submitted by your predeces- 
sor in office, with respect to the contracts for architectural and con- 








630 DECISIONS OF THE COMPTROLLER GENERAL 





sulting engineering services in connection with the Arlington Me- 
morial Bridge. 

I have neither reason nor disposition to doubt your representations 
as to the difficulties involved in the project and the need for the 
highest class of architectural and engineering services available, and 
I note your agreement to obtain a revision of the respective contracts 
in various minor particulars objected to in my previous decision. 
However, the tenor of your memorandum accompanying your request 
for reconsideration would indicate that you have not understood the 
full purport of the primary objection to the contracts in question as 
stated on page 9 of the decision. 

The services of. architects and consulting engineers and assistants, 
in the capacity in which your commission proposes to utilize them, 
are essentially personal services. This is virtually admitted in para- 
graph 11 of your memorandum in which you state: 

Very careful consideration has been given the question of “ prescribing a 
standard or basis by which the sufficiency as to character or extent of services 
required may be determined.” It is believed to be impracticable to do this. 
There is no yardstick by which artistic or highly technical professional services 
can be measured. This is true of architects and engineers as it is of painters 
and lawyers. Such services are either satisfactory and sufficient, or unsatis- 
factory and unacceptable. * * * 

Taking this into consideration, together with the authority in the 
act of February 24, 1925, 43 Stat. 974, “to employ ” such services, 
it is evident that the law contemplates a direct employment of each 
and every person to be engaged on that particular class of work and 
does not contemplate nor authorize an agreement or contract with 
an outside agency to furnish such services on a cost-plus or other 
basis. In other words, the persons engaged by the commission to 
perform such personal services—as distinguished from services inci- 
dent to the accomplishment of a specific object or work the character 
and extent of which can be clearly defined and measured—must, 
while performing such services, be employees of the Government. 
The employment of such services may be by appointment or by con- 
tract of employment entered into directly between the contracting 
officer and the person to be employed and may be for either part 
time or whole time employment as the necessities of the case may 
require, the services to be rendered to the satisfaction of the com- 
mission or its executive officer. Under the provisions of section 3 
of the act of February 24, 1925, there is authorized to be employed 
“ without reference to civil service requirements and at rates of pay 
authorized by said commission,” such number of architects, engi- 
neers, etc., and for such periods of time, as may be found necessary 
from time to time. But the law does not authorize contracting with 
a firm to furnish such services. The fact that an architect or engi- 
neer or other person whose services may be desired is a member of 
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or connected with a firm would not preclude the commission from 
engaging his services as an individual for such period as may be 
required. The headquarters of all such employees would be Wash- 
ington, D. C., where the work is to be performed and the commis- 
sion is located, and they would be limited in the matter of traveling 
and subsistence expenses by the acts of March 3, 1875, 18 Stat. 452; 
April 6, 1914, 88 Stat. 318, and August 1, 1914, 38 Stat. 680, and the 
expenses authorized under said acts will be allowable only with re- 
spect to necessary and authorized travel away from such headquar- 
ters on official business. 

Unless and until the contracts are changed in accordance with 
the principles hereinbefore stated, further discussion of the other 
objectionable features of the contracts would appear to serve no 
useful purpose. 

The contracts, in their present form, may not be accepted as 
authorizing, or forming a proper basis for any payments under the 
appropriation involved. 


(A-12278) 


TRANSPORTATION OF MAILS—RURAL ROUTE CONTRACTS— 
ADDITIONAL SERVICE 


Under a contract for the transportation of mail on a star route which requires 
the contractor to render additional service on demand and provides a 
pro rata increase of compensation therefor, additional regular service 
may not be required without payment and must be authorized in advance 
by the Postmaster General. No payment may be made for regular service 
rendered in advance of an order from the Postmaster General. 

Service rendered on a star route without any definite agreement for payment 
may not thereafter be made the subject of contracts operating retro- 
actively, but if it was temporary or emergency service not in the nature 
of regular service, payment is authorized of the fair and reasonable 
value of the service so rendered, such claims to be submitted to the Gen- 
eral Accounting Office for direct settlement. 


Comptroller General McCarl to the Postmaster General, February 15, 1926: 


There has been received your letter of January 26, 1926, request- 
ing reconsideration of the decision of January. 13, 1926, 5 Comp. Gen. 
475, and a decision upon certain additional questions therein sub- 
mitted as follows: 


With reference to your decision of January 13, 1926 (A-12278), with regard 
to the payment to Perry FE. Kyser, subcontractor for service on star route No. 
23118, Lynn Haven to Millville Junction (no office), Florida, for additional 
service performed, I would respectfuily request that such decision be reviewed 
and that a more specific ruling be made with reference to at least two points 
involved. 

It will be noted that the statement of account, pursuant to the order issued 
directing payment, was disallowed by the General Accounting Office because 
of the provision in the contract reading: 

And to carry the mail, upon demand, by any conveyance which said con- 
tractor regularly runs or is concerned in running, on the route, beyond the 
number of trips above specified, in the same manner and subject to the same 
regulations as herein provided touching regular trips. 
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This, we understand, was on the ground that the subcontractor, by reason 
of the above clause in the contract, was required to perform the additional 
service without additional compensation. This is not in accordance with our 
interpretation of this part of the contract. The fact is that this clause is 
embodied in the regular printed form of contract for a considerable number 
of years and we have been unable to ascertain why it was ever included, 
or wherein it is of any value in view of the further clause in the contract 
authorizing the Postmaster General to increase or extend the service in ac- 
cordance with the law for pro rata additional compensation. 

Without making a specific ruling on that point your decision reads: 

While this contract authorized an increase in thé service required, such in- 
crease could only have been legally ordered by the Postmaster General. The 
local postmaster was without authority to order the additional service per- 
formed in this case, and as the service was performed in advance of the 
Postmaster General's order of September 22, 1925, payment therefor is 
prohibited by section 3960, Revised Statutes. See section 1387, Postal Laws 
and Regulations, Slaven v. United States, 196 U. S. 229. The fact that the 
order of September 22, 1925, attempted to authorize the service already per- 
formed between May 27 and June 5, 1925, does not alter the fact that the 
service was “rendered before the issuing of such order,” within the purview 
of said section 3960, Revised Statutes. 

As pointed out in my letter of December 8, contracts for screen-wagon serv- 
ice do provide for additional trips without additional compensation and it 
was that class of service involved in the Slaven case referred to. I would 
also call attention to the fact that section 3960, Revised Statutes, reads, “ No 
compensation shall be paid for any additional regular service rendered before 
the issuing of such order.” 

Prior to the enactment of the law as found in section 1396, Postal Laws and 
Regulations, 1924, which was amended by the act of May 18, 1916. we had no 
authority for employing temporary or emergency service without advertise- 
ment, and we have understood since the passage of that act that an order au- 
thorizing temporary service might be retroactive on the ground that only 
regular service was referred to in section 3960, Revised Statutes. In a 
majority of the cases where service is authorized under the provisions of that 
section we do not make a formal written contract but merely authorize the 
postmaster to employ certain service and submit a bill therefor. In fact, that 
was one of the things we had in view when we had that law amended. It 
will be readily understood that emergencies arise when it is unquestionably 
in the interest of the Postal Service to authorize the employment of emergency 
or temporary service when it is not practicable to do so in advance of the per- 
formance of such service. 

While it has always been our purpose to authorize such service in advance, 
and postmasters and field officers are not encouraged to employ any service 
without prior authority therefor, not infrequently emergencies arise where we 
feel justified in authorizing and paying for such service by an order which is 
retroactive. I might cite one or two cases which are typical. During the 
period preceding Christmas holidays general instructions are issued to make 
a special effort to deliver all mail before Christmas, and we have had quite s 
few cases where postmasters have had contractors perform service on Sundays 
when it was not specifically called for by the contract, or to make additional 
trips at other times in order to advance the delivery of mail. In another 
case we had a route where the contract called for 12 times a week service, 
but because of withdrawals of trains the frequency was reduced to 6 times a 
week with pro rata reduction from the contractor’s pay. Subsequently Rail- 
way Mail Service officials arranged for handling the mails by busses for a 
period during the summer season instead of by trains which had been with- 
drawn and rendered restoration of 12 times a week service on the star route 
essential, but through an oversight the Department was not advised thereof 
until the contractor had been performing the additional service for a month 
or two. In these cases. where there is absolutely no question on our part as 
to the justification for the service, we feel it should be authorized and paid for 
having been employed in good faith and performed in good faith as being in 
the best interest of the Postal Service. and it was partially for this reason that 
we had the law amended as stated above. 


I would respectfully ask, therefore, that you rule specifically on the follow- 
ing points: 
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1. Is a contractor, because of the clause first quoted in this letter, legally 
bound to perform additional trips without additional compensation? 

2. If not, has the Postmaster General authority to make a temporary con- 
tract with the original contractor or some other person to perform temporary 
additional service? 


3. May an order authorizing a temporary contract pursuant to the pro- 
visions of section 1396, Postal Laws and Regulations, 1924, be retroactive? 


The decision of January 13, 1926, was rendered upon the con- 
tract covering star route No. 23118, Lynn Haven to Millville Junc- 
tion, Fla., which contract, in addition to the provision quoted by 
you, requiring the contractor upon demand to perform additional 
trips “in the same manner and subject to the same regulations as 
are herein provided touching regular trips,” also contained a pro- 
vision for the allowance of a “pro rata increase of compensation 
for any additiorial service thereby required.” The decision did 
not, as suggested by you, deny the additional compensation to the 
contractor because any provision of the contract required it to be 
rendered without compensation, but for the reason that the addi- 
tional service, which your original submission stated was authorized 
“as regular service,” and which the contract apparently required 
to be treated as “ regular trips,” was not authorized in advance by 
the Postmaster General as required by section 3960, Revised 
Statutes. 

Upon the assumption that your questions 1 and 2 refer to a 
situation covered by a contract in all respects similar to the one 
construed in the decision—i. e., requiring the performance of addi- 
tional service upon demand, to be subject to the same requirements 
and regulations as regular service, and to be paid for by a “pro 
rata increase of compensation,” you are advised that the contractor 
could not be required to perform additional trips without addi- 
tional compensation. The additional service must, however, to 
permit payment of extra compensation therefor, be authorized in 
advance by the Postmaster General, and there would be no authority 
to contract with some other person to perform temporary addi- 
tional service unless the contractor for that route failed to per- 
form such service upon demand. 

With regard to the third question in your submission, the pro- 
visions of section 1396, Postal Laws and Regulations, 1924, which 
are taken verbatim from the act of May 18, 1916, 39 Stat. 161, 
provide: 

Sec. 8. That whenever an accepted bidder shall fail to enter into contract, 
or a contractor on any mail route shall fail or refuse to perform the service 
on said route according to his contract, or when a new route shall be estab- 
lished or new service required, or when, from any other cause, there shall 
not be a contractor legally bound or required to perform such service, the 
lLostmaster General may make a temporary contract for carrying the mail on 
such route, without advertisement, for such period as may be necessary, not 


in any case exceeding one year, until the service shall have commenced under 
a contract made according to law; Provided, That the cost of temporary 
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service rendered necessary by reason of the failure of any accepted bidder to 
enter into contract or a contractor to perform service shall be charged to 
euch bidder or contractor. 

While this section permits the contracting for temporary service 
without advertising, it does not authorize retroactive contracts for 
service already rendered. When service has been rendered without a 
contract the rights of the claimant and the liability of the United 
States are fixed by the conditions under which the service was 
rendered; if authorized in advance by order of the Postmaster 
General payment in accordance with such order is authorized. If not 
authorized in advance by the Postmaster General and it is in the 
nature of regular service no payment therefor may be made in view 
of the prohibition in section 3960, Revised Statutes. If it is not 
authorized in advance by order of the Postmaster General and is 
not regular service, for example, if it is star route service diverted 
from another route during an emergency, payment is authorized of 
the fair and reasonable value of the services so rendered. Claims 
on account of such service ordinarily should be submitted to this office 
for direct settlement, with a complete statement of the facts and 
circumstances pertaining thereto and the department’s recommen- 
dation thereon. ’ 

Services rendered without any definite agreement for payment 
may not thereafter be made the subject of contracts operating 
retroactively. 





(A-12918) 
RELIEF OF ALIEN SEAMEN 


There is no authority under existing law for the Secretary of State to enter 
into reciproeal arrangements with the Norwegian Government by which, 
in return for like favors, the consular officers of the United States may 
furnish other than temporary relief to seamen who are citizens of Norway 
and who were shipped upon an American vessel in a foreign port and 
discharged therefrom also in a foreign port. There is also no authority 
to furnish transportation to such seamen. 


Comptroller General McCarl to the Secretary of State, February 15, 1926: 
This office is in receipt of your letter of January 29, 1926, request- 
ing decision whether American consular officers are authorized to 
furnish relief and transportation to Norwegian seamen who had 
shipped on American vessels while in a foreign port and are dis- 
charged therefrom in a foreign port on account of illness or injury. 
It appears from your submission that under the Norwegian law no 
distinction on account of nationality is made in the relief to be fur- 
nished seamen when discharged from Norwegian vessels in ports 
foreign to that country and it is desired to enter into reciprocal ar- 
rangements whereby similar relief may be furnished Norwegian 
seamen discharged from American vessels in foreign ports. 
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The right to grant relief to alien seamen shipped on American 
vessels in foreign ports and discharged in foreign ports was here- 
tofore presented by your submission under date of April 7, 1922, and 
in my decision rendered to you April 22, 1922, 1 Comp. Gen. 583, it 
was said (quoting from the syllabus) : 

An alien shipped on an American vessel in a foreign port and discharged 
in a foreign port because of illness or injury incapacitating him for service 
is not such an American seaman as is entitled to relief under paragraph 260 
of the consular regulations, but such seaimen may be furnished temporary 
relief and protection within the discretion of the Secretary of State from the 
annual appropriations for the relief and protection of American seamen in 
foreign countries. 

That decision also cited with approval the decision of the former 
Comptroller of the Treasury, 27 Comp. Dec. 617, holding that trans- 
portation could not be furnished under such circumstances as section 
4581 Revised Statutes, as amended by the act of December 21, 1898, 
30 Stat. 759, authorized transportation only for the purposes of 
“return to the United States.” See also 5 Comp. Gen. 180. You 
suggest that, without the right to furnish transportation, the consul 
would have no means of terminating the relief and the charge for 
such relief might extend over an indefinite period. The relief which 
was authorized in the decision of April 22, 1922; supra, was tempo- 
rary only and it should not extend beyond the time when reship- 
ment by the seamen could be accomplished or beyond the time neces- 
sary to make arrangements with representatives of the Norwegian 
Government for his care and transportation or other relief at the 
expense of that Government. 

The only point presented in your present submission that was not 
considered in the previous published cases is the matter of reciprocal 
arrangements with Norway. The relief which you are authorized 
to extend to seamen is, however, prescribed by statute and any re- 
ciprocal arrangements which would entail expenditures in excess of 
the statutory authority are matters for consideration by the Congress. 

Accordingly I have to advise that the draft of the proposed in- 
structions submitted by you does not appear to be authorized under 
existing law. 


(A-12971) 


VETERANS’ BUREAU—INSURANCE—PAYMENT OF JUDGMENTS 


The appropriation “ Military and Naval Insurance, Veterans’ Bureau, Special 
Fund” is available for payment of the Government’s liability under an 
insurance contract where such liability is ordered to judgment in an action 
brought.in a United States district court in accordance with the terms of 
the war-risk insurance act and the World War veterans’ act on a contract 
of term insurance under the provisions of Article IV of the war-risk in- 
surance act or Article III of the World War veterans’ act. 


11273°—26——-42 
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Appropriated funds under the administrative control of the Director of the 
Veterans’ Bureau are not available for payment of costs included by a 
United States district court as a part of a judgment against the United 
States in a suit brought pursuant to the provisions of the war-risk in- 
surance act or the World War veterans’ act. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 15, 1926: 

I have your letter of February 4, 1926, requesting decision whether 
there is any appropriation available for the payment of a judgment 
rendered by a United States district court against the United 
States and in.favor of Mae Nela DeMaria Boyd, for the amount of 
war-risk insurance remaining due under the term policy on the life 
of John A. DeMaria, deceased, together with costs amounting to 
$30. 

You state in your submission that a counterclaim for $751 asserted 
on behalf of the United States, representing disability compensa- 
tion paid to the widow of the deceased subsequent to the time she had 
forfeited her right thereto under the provisions of section 22 of the 
war-risk insurance act, had been denied by the court on the basis 
that she had entered into a common-law marriage with her present 
husband. On the basis of this common-law marriage, the widow, 
while not forfeiting her right to disability compensation under sub- 
section 5 of section 22 of the war-risk insurance act of October 6, 
1917, 40 Stat. 401, did thereby under subsection (g) of section 301 of 
the war-risk insurance act, October 6, 1917, 40 Stat. 405, as amended 
by the act of June 25, 1918, 40 Stat. 612, lose her right to such disa- 
bility compensation. See also amendatory act of March 4, 1923, 42 
Stat. 1524, and section 201, (2) of the World War veterans’ act of 
June 7, 1924, 48 Stat. 617. The office has been advised by a represen- 
tative of the Veterans’ Bureau that the court has agreed to reconsider 
its action on the counterclaim which is now pending, and that your 
request for decision as to authority to offset the amount of the 
counterclaim against the amount of the judgment, may be considered 
as withdrawn for the present, and the submission considered as a 
request for decision of the other questions, whether there is an ap- 
propriation available for payment of the net amount of the final 
judgment to be rendered, including costs. In connection with the 
authority to offset amount of the counterclaim see 4 Comp. Gen. 
858. : 

It is understood that the insured died November 1, 1918, that in- 
surance payments ceased January 31, 1923, after the development of 
facts raising a doubt as to whom the remainder of the insurance due 
under the policy should be paid, and the suit was filed February 
14, 1924. 

The war-risk insurance act, as amended by the act of May 20, 
1918, 40 Stat. 555, provides as follows: 
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* * * that in the event of disagreement as to a claim under the con- 
tract of insurance between the bureau and any beneficiary or beneficiaries 
thereunder, an action on the claim may be brought against the United States 
in the District Court of the United States in and for the district in which such 
beneficiaries or any one of them resides, and that whenever judgment 
shall be rendered in an action brought pursuant to this provision, the court, 
as part of its judgment, shall determine and allow such reasonable attorney's 
fees, not to exceed five per centum of the amount recovered, to be paid by 
the claimant in behalf of whom such proceedings were instituted, to his at- 
torney. 

This provision was superseded and amended by section 19 of the 
World War veterans’ act of June 7, 1924, 43 Stat. 612. No provi- 
sion is made in either statute relative to assessment of costs. The 
war-risk insurance act contained no provision for payment of judg- 
ments from the appropriations or insurance funds under the juris- 
diction and control of the Veterans’ Bureau, the fund “ Military 
and Naval Insurance Appropriation ” having been limited to pay- 
ments in accordance with awards by the director. See act of Octo- 
ber 6, 1917, 40 Stat. 400. Section 16 of the World War veterans’ 
act of June 7, 1924, 43 Stat. 612, provides as follows: 

All sums heretofore appropriated for the military and naval insurance 
appropriation and all premiums collected for the yearly renewable term insur- 
ance provided by the provisions of Title III deposited and covered into the 
Treasury to the credit of this appropriation, shall, were unexpended, be made 
available for the bureau. All premiums that may hereafter be collected for 
the yearly renewable term insurance provided by the provisions of Title III 
hereof shall be deposited and covered into the Treasury for the credit of this 
appropriation. Such sum including all premium payments is made available 
for the payment of the liabilities of the United States incurred under contracts 
of yearly renewable term insurance made under the provisions of Title III, in- 
cluding such liabilities as shall have been or shall hereafter be reduced to judg- 
ment in a district court of the United States or in the Supreme Court of the 
District of Columbia. Payments from this appropriation shall be made upon 
and in accordance with the awards by the director. 

Your doubt as to the availability of the military and naval insur- 
ance appropriation for payment of this judgment appears to arise 
because the quoted section does not specifically mention insurance 
contracts under Title IV of the war-risk insurance act under which 
the liability arose in the present case. Title III of the World War 
veterans’ act, relative to insurance, supersedes Title IV of the war- 
risk insurance act. It is reasonable to conclude that the words 
“including such liabilities as shall have been” refer to liabilities 
of the United States incurred in the past under contracts of yearly 
renewable term insurance under Article IV of the war-risk insurance 
act, and that the words “or shall hereafter” refer to liabilities in- 
curred under Article III of the World War veterans’ act, for the 
reason that Article ITI of the World War veterans’ act was not in 
existence prior to the date of the act. The evident purpose was to 
make the appropriation available for payments of all liabilities 
under the contracts of insurance when reduced to judgment pur- 


suant to either statute. 
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You are advised, therefore, that the appropriation “Military and 
Naval Insurance, Veterans’ Bureau, Special Fund,” is available for 
payment of the insurance liability which was reduced to judgment 
in this case. 

The judgment provides for the payment of the insurance liability 
“together with the costs and disbursements against the defendant, 
United States of America and in favor of the plaintiff in the sum 
of thirty ($30.00) dollars.” The controlling statutes are silent as to 
the assessment of costs of actions brought under the provisions 
thereof. And in view of terms of the statute, supra, making the 
appropriation available for liabilities of the United States “ incurred 
under contracts of * * * insurance * * * including such 
liabilities * * * reduced to judgment” and the rulings of the 
Supreme Court to the effect that costs can not be taxed against the 
United States (see Stanley v. Schwalby, 162 U. S. 255, 272, citing 
United States v. Hooe, 3 Cranch 73, 91, 92; United States v. Barker, 
2 Wheat. 395; Zhe Antelope, 12 Wheat. 546, 550; U/nited States v. 
‘Ringgold, 8 Pet. 150, 163; United States v. Boyd, 5 How. 29, 51; 
see also Pine River Logging Company v. United States, 186 U. S. 
279, 296), it must be held that said appropriation is not available 
for the payment of costs. See in this connection 16 Comp. Dec. 693. 

You are advised, therefore, that that portion of the judgment 
representing costs may not be paid from any appropriation or fund 
under your administrative control. 


(A-11189) 


ACCOUNTING, SET-OFF—RETIREMENT DEDUCTIONS OF POSTAL 
EMPLOYEES 


The amount in the retirement fund to the credit of a former postal employee 
may be withheld from the employee and applied to liquidate an indebted- 
ness to the Government for the amount of indemnity paid by the Post 
Office Department on registered mail stolen by the employee, but said 
amount in the retirement fund may not be applied to pay the claims of 
individuals for funds lost in the registered mail stolen by the former 
employee over and above the amount of the indemnities for which the 
Government is legally liable. 


Comptroller General McCarl to the Secretary of the Interior, February 17, 
1926: 


There has been received your letter of September 8, 1925, re- 
questing decision whether the amount of $150.77 in the civilian 
retirement fund to the credit of William S. Jackson, former postal 
clerk, New York City, may be paid to the Post Office Department 
to be applied in partial satisfaction of losses resulting from the 
theft of registered mail by Jackson who was convicted and served 
sentence in a Federal penitentiary. 
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The records of this office disclose that the Post Office Department 
has paid a total of $159.75 indemnity for registered mail stolen 
vy the former clerk, and that the amount of $31.85, representing 
compensation due Jackson when separated from the service Novem- 
ber 1, 1923, voucher for which was signed by him, has been applied 
to reduce such indebtedness to $127.90. On this basis there would 
be due the Post Office Department $127.90 from the civil retirement 
fund and a balance of $22.87 for other proper disposition. 

However, it is stated on behalf of the Post Office Department in 
letter from the Acting Postmaster General to you, dated August 
27, 1925, as follows: 

An investigation made by post office inspectors disclosed that William S. 
Jackson had stolen registered letters involving the sum of $63,227.89; in 
connection with which this department has paid indemnity to the losers in 
the sum of $150.77. Recovery was made from Jackson, the sureties on his 
bond, and merchants from whom he had made purchases in the sum of 
$34.147.06. Some of the money recovered was the identical currency con- 


tained in the registered articles stolen, and was returned to the owners; the 


remainder was prorated among the losers. 
a > ES + m - ” 


In view of the amount stolen by Jackson, and the fact that a large part of 
it has not been recovered, the department will apply the amount of his salary 
to further reimburse the losers of the registered letters. 


It is not disclosed on which item or items the former clerk was 
convicted and sentenced, and while the employee does not admit the 
embezzlement and theft of so great a sum, the facts disclosed and 
the statements of the administrative office as to the amount stolen 
or embezzled by the former employee will be accepted as sufficient 
to show that there is at least a greater amount due the losers of 
registered mail than remains in the retirement fund after deducting 
the amount due the Government as set-off against the amount of 
indemnity paid by the Post Office Department on the registered 
mail. 

The question in this case for decision is whether there may be 
withheld from the former employee the amount of $22.87 to his 
credit in the retirement fund, the same to be credited to the Post 
Office Department to reimburse those persons who lost through the 
theft of registered mail. 

Section 3926, Revised Statutes, as amended by the act of Febru 
ary 27, 1897, 29 Stat. 599, and act of March 3, 1903, 32 Stat. 1174, 
provides for indemnifying senders of first-class registered mail 
within the maximum limitation of $100 for any registered piece, 
or the actual value thereof where that is less than $100, and for 
which no other compensation or reimbursement to the loser has been 
made. The act of March 4, 1911, 36 Stat. 1337, makes similar provi- 
sions for third and fourth class domestic registered mail with maxi- 
mum limitation of $25 for a single piece of registered mail. It is 
understood that the senders of the registered mail stolen by Jackson 
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have been indemnified to the extent authorized under these statutes, 
thus relieving the Government from any further financial liability 
in connection with the registry of the mail sent by them. The only 
authority for withholding from a former employee the amount 
to his credit in the civil retirement fund is to liquidate an indebted- 
ness to the Government. It appears that in this case the full loss 
of the Government by reason of the criminal action of the employee 
will have been satisfied by payment to the Post Office Department of 
the sum of $127.90 from the civil retirement fund. There is no 
authority to apply the balance of $22.87 to the credit of the former 
employee to meet claims of the individuals who lost by reason of the 
criminal acts of the former employee. Whatever may be the civil 
liability of the former employee to the individual losers, there is no 
authority in the Government to apply any funds belonging to the 
employee to reimburse such losers in excess of the amount of the 
legal liability of the Government to them. 

You are advised, therefore, that the amount of $127.90 should 
be credited to the Post Office Department and the sum of $22.87 
paid to the former employee. 


(A-11388) 
PERSONAL SERVICES—PRIZES FOR AIRPLANE DESIGNS 


The appropriation under the subtitle “Aviation, Navy,” for continuing experi- 
ments and development work on all types of aircraft, act of February 
11, 1925, 48 Stat. 877, contemplates the use of the regular force of the 
naval establishment for that purpose and is not available for the pay- 
ment of rewards or prizes for the best two designs of amphibious land- 
ing gears prepared and submitted in a prize competition by persons not 
in the Government employ. 


Comptroller General McCarl to the Secretary of the Navy, February 18, 1926: 
I have your letter of September 30, 1925 (file 26983-1810 P) 
requesting decision upon a question submitted as follows: 


The Bureau of Aeronautics of this department has submitted a requisi- 
tion, copy of which is enclosed, to obligate funds for the purchase of two 
designs for amphibious landing gear suitable for application to the SC tye 
airplane. 

The appropriation proposed to be charged with this expenditure is “Avia- 
tion, Navy 1926,” and is contained in the following language in the naval 
appropriation act approved February 11, 1925 (43 Stat. L. 877, Pamphlet 
Edition), viz: 

“For continuing experiments and development work on all types of air- 
craft $1,550,000 * * *.” 

From the enclosed copy of the requisition it will be noted that it is proposed 
to purchase the designs desired from entrants in a competition to be con- 
ducted in accordance with the requirements of Bureau of Aeronautics Specifica- 
tion #SD-101 “ Rules and Specification for Design Competition for Amphibious 
Landing Gear,” August 1, 1925. 

The amount specified in the requisition is $25,000 and it is contemplated 
under the rules, copy of which is enclosed, to hold a competition for the 
desired designs, the designs to be given a preliminary and final examination 
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by the Bureau of Aeronautics and those that are accepted to be arranged 
in the order of merit. In paragraph 7 of the enclosed rules it is stated that: 

“The department will contract to purchase the two most successful designs 
based on the order of merit established in the final examination as follows: 
First merit $15,000; 2nd merit $10,000.” 


Prior to approving the proposed requisition the department deems it advisable 
to submit a copy thereof for your decision as to whether the expenditure in the 
manner contemplated is authorized by the appropriation above cited. 

The paragraph of the appropriation act of February 11, 1925, 43 
Stat. 877, in which the appropriation sought to be used is found, 
contains the following: 


For aviation, as follows: For navigational, photographic, aerological, radio, 
and miscellaneous equipment, including repairs thereto, for use with aircraft 
built or building on June 30, 1925, $375,000; for maintenance, repair, and oper- 
ation of aircraft factory, helium plant, air stations, fleet activities, testing 
laboratories, and for overhauling of planes, $6,921,625, including $300,000 for 
the equipment of vessels with catapults; for continuing experiments and de- 
velopment work on all types of aircraft, $1,550,000; for drafting, clerical, in- 
spection, and messenger service, $700,000; for new construction and procurement 
of aircraft and equipment, $5,243,375; in all, $14,790,000; and the money herein 
specifically appropriated for “Aviation” shall be disbursed and accounted for 
in accordance with existing laws as “Aviation” and for that purpose shall 
constitute one fund: Provided, That in addition to the amount herein appro- 
priated and specified for expenditure for new construction and procurement of 
aircraft and equipment, the Secretary of the Navy may enter into contracts 
for the production and purchase of new airplanes and their equipment, spare 
parts and accessories, to an amount not in excess of $4,100,000 * * *, 

The designs to be submitted evidently are not now in existence; 
aeither are they to be produced under and in accordance with pre- 
scribed Government specifications. Therefore, the proposed trans- 
action can not be regarded as a purchase or construction contract. 
And while it involves, primarily, personal services, it can not be re- 
garded as the employment of personal services either by contract or 
appointment. Reduced to its final analysis, I fail to see how the 
proposition can be regarded as other than the offering of a reward or 
prize for the first and second best design or conception of a landing 
gear. The proposition evidently contemplates that a number of 
persons will devote their time, ability, and efforts to the development 
of a design and that only two of the number will receive any com- 
pensation whatever for their services. Naturally, under such an ar- 
rangement with the attendant risk of receiving no reward whatever, 
the amount of the reward to the successful contestants may be large- 
ly in excess of the reasonable value of the personal services of the 
successful contestants for the period of time actually engaged in pro- 
ducing the design. Furthermore, one or both of the two designs pro- 
posed to be acquired by the Government may thereafter prove to be 
of no use or value whatever, either because a gear constructed in ac- 
cordance therewith might be found impracticable of production or 
operation, or because of a subsequently developed design of superior 


merit. There is no authority in the appropriation provisions. cited 
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“for continuing experiments and development work on all types of 
aircraft” for such a procedure. The proposition that others than the 
usual administrative forces make designs in itself is doubtful. It 
may be, having regard to the nature of the aircraft industry, that 
the need of the department for a design for an amphibious landing 
gear can best be met by outside sources, and if the Secretary of the 
Navy so finds, that is to say, that none within the Navy Department 
can initiate, develop, or produce such a design, then there would ap- 
pear need to submit the matter to the Congress so that it may express 
its intent thereon, it appearing such an unusual procedure in the 
obligating of appropriated moneys. The present intent of the law is 
that the experiment and development work is to be performed by 
the Navy Department rather than to be accomplished by the offering 
of reward or prizes to induce outside agencies to do the experiment- 
ing and developing work and submit the result of their effort to the 
Navy Department for adoption in the manner indicated. 

Answering your question specifically, I am constrained to hold 
that the proposed expenditure, under the circumstances and condi- 
tions appearing, is not authorized. 


(A-11977) 
CONTRACTS—ADDITIONAL WORK 


Section 3709, Revised Statutes, requires advertising, for all services and sup- 
plies secured on behalf of the Government and an original contract may 
not be expanded by a supplemental agreement entered into without adver- 
tising, providing for substantial additions to and not a part of the work 
covered by the original contract. 


Decision by Comptroller General McCarl, February 18, 1926: 

Robert B. Huff, lieutenant, Supply Corps, United States Navy, 
made a payment on voucher No. 2341, January, 1923, accounts of 
$1,243.70 to N. Connolly under an agreement dated October 4, 1922, 
purporting to be supplemental to contract No. 4668 of June 24, 1922. 
and there is for consideration in connection with the audit of his 
account the question whether the payment was legal and proper. 

Paragraph 1 of the specifications, incorporated in and made a 
part of the contract, declared the intention of the project to be the 
providing and securing of a high-pressure 12-inch steam main and 
a low-pressure condensate main for the power house, building 23, 
to main tunnel at the corner of Second Street West and Porter 
Avenue, Philadelphia; the relocation of the receiver and condensate 
pumps then in building 16 to building 121, navy yard; and the con- 
struction of a new concrete trench from Second Street West and 
Porter Avenue to the tunnel at the southwest corner of building 121. 
The declared intention was written into the contract as follows: 
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* * * furnish, deliver and install a high-pressure 12-inch steam main, 
and a low-pressure 5-inch condensate return main from the power house, 
building No. 23, at the navy yard, Philadelphia, Pennsylvania, to the main 
tunnel at the corner of Second Street West and Porter Avenue, and will 
further remove the receiver and condensate pumps in building No. 16 and re- 
locate them in building No. 121, and construct and complete a concrete trench 
from Second Street West and Porter Avenue to the tunnel at the southwest 
corner of building No. 121, all in accordance with the provisions of specifica- 
tion No. 4668, and as contemplated by items 1 and 3, paragraph 48 thereof. 
and the United States agreed to pay the sum of $39,030 therefor, 
the work to be performed within 120 days from the date a copy of 
the contract was delivered to the contractor. 

The work was completed on November 3, 1922, and payment of the 
contract price made therefor. However, on October 4, 1922, or 
approximately one month before completion of the work, an agree- 
ment was executed, without advertising, purporting to be supple- 
mental to the contract of June 24, 1922, wherein the contractor 
agreed to furnish, deliver, and install at the Philadelphia Navy 
Yard a 4-inch steam line from the foundry to Dry Dock No. 2, 
including a concrete trench for the same: and an 8-inch compressed- 
air line from Porter Avenue to connection at Pier D, and a 5-inch 
compressed-air line along Philip Avenue, for which the United 
States agreed to pay $10,970. The payment of $1,243.70 under con- 
sideration represents a part of said sum. 

There was no advertising of the additional work in accordance 


with the provisions of section 3709, Revised Statutes, as follows: 


All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by 
advertising a sufficient time previously for proposals respecting the same, 
when the public exigencies do not require the immediate delivery of the 
articles, or performance of the service. * * * 


There was before the Court of Claims in Schneider v. United 
States, 19 Ct. Cls. 547, a contract which had been executed after 
advertising for delivery of a quantity of sandstone. There was a 
purported change in the contract without advertising to require 
marble in lieu of sandstone. The court said with respect to the 
failure to comply with section 3709, Revised Statutes, that: 


In the absence of any exigency, in fact, or any declared by the Secretary, 
or any that can be judicially inferred, we think the portion of the section which 
requires advertisement is mandatory, and a contract made in violation of it 
is void. Clark v. United States, 95 U. 8S. 539; United States v. Speed, 8 
Wall., 77; Henderson's Case, 4 C. Cls., 75; Wentworth’s Case, [5]id., 302. 

But it is argued that this was only a modification of the sandstone contract 
which had been made after due advertisement. The cases of Solomon v. 
The United States, 17 Wall., 17, and of Piatt’s Administrators v. The United 
States, 22 Wall., 469, with other authorities, are cited in support of this view. 
But the court is of the opinion that the modification makes essentially a new 
and different contract. The one is an agreement to furnish sandstone from 
the State of Illinois, the other to furnish marble from the State of Tennessee. 
The price in the one case is $58,125; in the other, $143,125. It is only a 
change of one article for another, to be sure, but that one article is all there 
is of the contract. The Secretary of the Treasury at first regarded it as a 
modification, allowable under the statutes without advertisement, and as such 





644 DECISIONS OF THE COMPTROLLER GENERAL 


approved it, but upon reflection he withdrew his approval. We think the 
Secretiry’s final decision was right. 


The contract being invalid, the claimant acquired no rights under it. He 
was bound, as well as the officers of the Government, to know the law, and 
if both mistook it each must bear his own loss. Pierce v. United States, 
7 Wall., 666; McCollum’s Case, 17 C. Cls. R., 103. 

This principle has also been repeatedly declared in decisions of 
the accounting officers of the United States and expressed in opinions 
of Attorneys General. 8 Comp. Dec. 470; 27 id. 640; 1 Comp. Gen. 
282; 3 id. 304; 15 Op. Atty. Gen. 539; 21 id. 207. See also United 
States v. Newport News Shipbuilding Co., 178 Fed. Rep. 194; Dris- 
coll v. United States, 13 Ct. Cls. 15; 6 Op. Atty. Gen. 99. 

It is sought to escape the application of section 3709, Revised 
Statutes, in this case by the contention that the agreement of Octo- 
ber 4, 1922, was supplemental to the contract of June 24, 1922, and 
authorized without advertising by paragraph 17 of the general pro- 
visions of the contract as follows: 

The Government reserves the right to make such changes in the contract, 
plans, and specifications, as may be deemed necessary or advisable, and the 
contractor agrees to proceed with such changes as directed in writing by the 
Chief.ef the Bureau of Yards and Docks. The cost of said changes shall be 
estimated by the officer in charge, and, if less than $500, shall be ascertained 
by him. If the cost of said changes is $500 or more, as estimated by the officer 
in charge, the same shall be ascertained by a board of not less than three 
officers or other representatives of the Government. The cost of the changes 
as ascertained above, when approved by the Chief of the Bureau of Yards 
and Docks, shall be added to or deducted from the contract price, and the 
contractor agrees and consents that the contract price thus increased or de- 
creased shall be accepted in full satisfaction for all work done under the 
contract: Provided, That the increased cost shall be the estimated actual cost 
to the contractor at the time of such estimate and that he decreased: cost shall 
be the actual or market value at the time the contract was made, both plus a 
profit of 10 per cent. 

Said paragraph authoriz-d nothing more than changes in the 
work of the original contract and so closely connected therewith and 
so inseparably a part thereof that the additional work incident 
thereto could not be performed otherwise than by the contractor per- 
forming the work covered by the original contract. Said paragraph 
has nothing whatever to do with entirely different work, as here, or 
with an entirely different character of work as in the Schneider case, 
supra. 

There may be instances after a contract has been duly and law- 
fully entered into on behalf of the United States for the doing or 
acquiring of things authorized by law to be done or acquired, 
where a change or modification in the contract specifications is es- 
sential and in the interest of the United States. In such instances, 
if the changes materially alter the character or scope of the require- 
ments under the original contract, said contract should be terminated 
in the interest of the Government and bids should be solicited on the 


work as chang.d. If the changes do not materially affect the re- 
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quirements under the original contract but involve rather an addi- 
tion thereto, the rule with reference to the procedure to be followed 
is as stated in decision of January 21, 1926, 5 Comp. Gen. 508, as 
follows: 


* * * Jn general, an existing contract may not be expanded so as to 
include additional work of any considerable magnitude, without compliance 
with section 3709, Revised Statutes, unless it clearly appears that the addi- 
tional work was not in contemplation at the time of the original contracting 
and is such an inseparatble part of the work originally contracted for as 
to render it reasonably impossible of performance by other than the original 
coutractor. The apparent probability that the additional work may be done 
more conveniently or even at less expense by the original contractor, because 
of being engaged upon the original work, or otherwise, is not controlling of 
the matter as to whether the provisions of section 3709 are for application. 
Whether the original contractor can do the work at less expense to the Govy- 
ernment than can any other contractor is possible of definite determination 
only by soliciting competitive bids as contemplated under said section. * * * 


Here the work required by the supplemental agreement had little 
if any connection with the original contract and it is clear that the 
laying of the additional mains could have been done by some other 
contractor. In short, there was a clear violation of the statute with 
respect to advertising and instead of the additional work being per- 
formed as a “change” in the contract—which it was not—the mat- 
ter should have been submitted for bids: However, the requirement 
as to advertising, with respect to changes in contracts, appears not 
to have been fully understood in the various administrative depart- 
ments and other Government establishments, and in view of the 
practice established as a result of the misunderstanding, credit will 
be allowed for the instant payment and, if otherwise proper, for all 
other similar payments under changes heretofore made. But here- 
after, unless the law requiring full competition be shown to have 
been observed in making changes to contracts, appropriated funds 
must be held unavailable for payment therefor. 


(A-12943) 


CONVENTIONS, ASSOCIATIONS, AND SOCIETIES—MEMBERSHIP 
FEES AND DUES — 


In the absence of a specific appropriation therefor, or express terms in some 
general appropriation, the payment of membership fees and dues of any 
officer or employee of the Veterans’ Bureau in a livestock association is 
prohibited by section 8 of the act of June 26, 1912, 37 Stat. 154. 

The appropriation of the Veterans’ Bureau for medical and hospital services, 
act of March 8, 1925, 43 Stat. 1210, is not available for the cost of regis- 
tering thoroughbred stock in an association in order to realize a higher 
resale value. 

Under section 29 of the World War veterans’ act of June 7, 1924, 48 Stat. 
615, the net proceeds of all sales realized by the Veteraus’ Bureau are to 
be deposited into the Treasury as miscellaneous receipts, 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 18, 1926: 


‘There has been received your letter of January 29, 1926, as 
follows: 


In the administration of the hospital facilities of this bureau there have 
been maintained herds of thoroughbred stock (cattle and swine) belonging 
to the bureau. It has been thought advisable to register such thoroughbred 
cattle and swine in order that the bureau may have a certified pedigree 
of the animals in the event it desires to dispose of any of them so that a 
higher rate may be received from their sale, and it has been proposed that the 
bureau take membership in the American Duroc Jersey Association and the 
Holstein Friesian Association of America, both organizations maintained for 
the registration of thoroughbred stock, the memberships to result in the benefit 
of having the bureau’s stock registered at a lower cost per animal than the 
charge made for registering animals belonging to nonmembers, with a total 
saving in a substantial amount. 

In view of the provisions of the act of June 26, 1912 (37 Stat. 184), 
the authority of this bureau to take such memberships seems doubtful, 
though this membership will be exercised by the bureau as a Government 
agency rather than by an individual employee. 

Your decision on this question is accordingly requested and also on the 
question whether, if unable to take memberships in the associations named, 
the bureau can legally pay fees charged by these associations for registering 
thoroughbred swine and cattle belonging to the bureau. 


The act of June 26, 1912, 37 Stat. 184, provides: 


Sec. 8. No money appropriated by this or any other act shall be expended 
for membership fees or dues of any officer or employee of the United States 
or of the District of Columbia in any society or association or for expenses 
of attendance of any person at any meeting or convention of members of any 
society or association unless such fees, dues, or expenses are authorized to be 
paid by specific appropriations for such purposes or are provided for in express 
terms in some general appropriation. 


There appears to be no appropriation or fund under your adminis- 
trative control providing specifically for such expenses as are here 
involved. Therefore, the provision above quoted clearly would 
prohibit the proposed fees or dues for membership in either of the 
associations mentioned if taken in the name of any officer or em- 
ployee of the bureau. 24 Comp. Dec. 473. And aside from said 
prohibition there is no existing law which can be construed as requir- 
ing your bureau to engage in the raising and selling of cattle and 
swine. You state that the maintenance of such livestock has been 
in connection with the administration of hospital facilities, under 
authority of the appropriation for medical and hospital services, 
act of March 3, 1925, 43 Stat. 1210, which provides: 

* * * For medical, surgical, dental, dispensary, and hospital services 
and facilities, convalescent care, necessary and reasonable aftercare, welfare 
of, nursing, prosthetic appliances, medical examinations, funeral and other 
incidental expenses (including transportation of remains), traveling expenses. 
and supplies, and not exceeding $100,000 for library books, magazines, and 
papers for beneficiaries of the United States Veterans Bureau, including court 
eosts and other expenses incident to proceedings heretofore or hereafter taken 


for commitment of mentally incompetent persons to hospitals for the care and 
treatment of the insane, $35,000,000, 
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It is not apparent what benefit could accrue to the objects or the 
service for which this appropriation is made from expenses incurred 
incident to the registering of livestock. Apparently the main 
reason for registering the stock would be that in the event of sale, 
a higher price would be received therefrom. While the higher sale 
value might result in a benefit to the United States it would not 
further the objects for which the appropriation proposed to be 
charged was made, as the net proceeds of all sales are required by 
section 29 of the World War veterans’ act of June 7, 1924, 43 Stat. 
615, to be covered into the Treasury of the United States as miscel- 
laneous receipts. This provision repealed the provision in the act 
of February 13, 1923, 42 Stat. 1244, authorizing such receipts to be 
| covered into the respective appropriations of the bureau and to be 
available for the purposes of such appropriations. Decision of May 
24, 1923, A. D. 7564 (reconsideration), is no longer applicable to 
such receipts. 

It must be and is held, therefore, that neither the cost of the mem- 
bership privileges referred to, nor any other expenses incident to 
the registering of livestock owned in connection with the bureau’s 
hospital or other activities is a proper charge against any appropria- 
tion or fund under your administrative control. 





































(A-12921) 
RELIEF OF ALIEN SEAMEN—CANAL ZONE 


As ports in the Canal Zone are considered foreign ports to the United States 
an alien seaman shipping on an American vessel from a port in the Canal 
Zone is limited in the matter of relief to such as may be extended to 
an alien seaman shipping on an American vessel from a foreign port. 


Comptroller General McCarl to the Secretary of State, February 19, 1926: 


There has been received by reference FA-196.2/730 of January 
30, 1926, presumably by your authority, request of the American vice 
consul in charge at Colon, Panama, for a decision whether seamen, 
not American citizens, shipped on American vessels at ports in the 
Canal Zone, are entitled to relief as American seamen. 

It has been uniformly held that a foreigner who ships on an 
American vessel in a port of the United States is an American sea- 
man within the meaning of the laws providing relief for American 
seamen. 2 Comp. Gen. 32. 

It is necessary therefore to determine whether a port in the Canal 
Zone is a port of the United States. Section 9 of the act of August 
21, 1916, 39 Stat. 529, provides: 


The laws relating to seamen of vessels of the United States on foreign 
voyages shall apply to seamen of all vessels of the United States at the 
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Panama Canal Zone, whether such vessels be registered, or enrolled and 
licensed, and the powers in respect of such seamen of such vessels bestowed 
by law upon consular officers of the United States in foreign ports and upon 
shipping commissioners in ports of the United States are hereby bestowed 
upon the shipp'ng commissioner and deputy shipping commissioners on the 
Panama Canal Zone. 


Section 1 of the act of February 5, 1917, 39 Stat. 874, regulating 
the immigration of aliens to the United States, provides: 


That the word “alien” wherever used in this Act shall include any person 
not a native-born or naturalized citizen of the United States; but this def- 
inition shall not be held to include Indians of the United States not taxed or 
citizens of the islands under the jurisdiction of the United States. That the 
term “ United States” as used in the title as well as in the various sections 
of this Act shall be construed to mean the United States, and any waters, 
territory, or other place subject to the jurisdiction thereof, except the Isthmian 
Canal Zone; but if any alien shall leave the Canal Zone * * * and at- 
tempt to enter any other place under the jurisdiction of the United States, 
nothing contuined in this Act shall be construed as permitting him to enter 
under any other conditions than those applicable to all aliens. That the term 
“seaman” as used in this Act shall include every person signed on the ship’s 
articles and employed in any capacity on board any vessel arriving in the 
United Statcs from any foreign port or place. 

Under this last quoted provision ports of the Canal Zone are 
deemed to be foreign ports for immigration purposes. See para- 
graph 4, Rule 6, of the Immigration Laws and Rules of July 1, 1925. 

The act of August 24, 1912, 37 Stat. 569, provided that all laws 
and treaties relating to the extradition of persons accused of crime 
in the United States shall extend to and be considered in force in 
the Canal Zone and that “for such purposes and such purposes 
only the Canal Zone shall be considered and treated as an organized 
Territory of the United States.” 

The appropriation act of February 27, 1925, 43 Stat. 1017, pro- 
vides: 

For relief and protection of American seamen in foreign countries, in the 
Panama Canal Zone, and in the Philippine Islands * * *., 

It appears from the foregoing that Congress has generally treated 
the Canal Zone as “ foreign” to the United States, any exception 
to that general rule being for specific purposes only. The act of 
August 21, 1916, supra, and the appropriation act of February 27, 
1925, authorize and provide for relief of American seamen in the 
Canal Zone on the basis of relief to such seamen in foreign countries. 
It must be held therefore that an alien seaman shipping on an Amer- 
ican vessel from a port in the Canal Zone is limited to such relief as 
may be extended to an alien shipping on an American vessel from a 
foreign port. 1 Comp. Gen. 583; id. 621; 27 Comp. Dec. 617. See 
also decision of February 15, 1926, A-12918, 5 Comp. Gen. 634. 
Therefore, such a seaman discharged for disability in a foreign port 
would not be entitled to be returned to the Canal Zone or to any port: 
in the United States at Government expense. 

The question submitted is answered accordingly. 
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(A-13009 ) 


INTEREST—ADVERTISING, ACCEPTANCE OF OTHER THAN THE 
LOWEST BID 


In the absence of specific statutory authority therefor, the United States may 
not be obligated to pay interest on the amount of an invoice not paid 
within a specified time. 

The acceptance of other than the lowest bid is authorized where the bid of 
the lowest bidder contains a provision that interest must be paid by 
_ United States in the event the invoices are not paid within a stipulated 
time. 


Comptroller General McCarl to the Secretary of Agriculture, February 20, 
1926: 


I have read your letter of February 6, 1926, as follows: 


On January 15, 1926, letters were addressed to eight companies requesting 
bids for furnishing 100 gallons of paint to the Department with the result that 
seven proposals were received from as many bidders, of which that submitted 
by E. I. du Pont de Nemours & Company was the lowest. There is, however, a 
condition stamped upon the face of the proposal reading as follows: 

“ Terms—Net cash 30 days. Int. of 5% per annum on overdue 
accounts from due date to date of payment.” 

which raises some question whether the amount of the bid eventually would 
be the lowest. If this bid were accepted it would be with the full knowledge 
that this account, as in the case of others in favor of E. I. du Pont de Nemours 
& Company, would be sent to the General Accounting Office for direct settle- 
ment and there applied under the set-off principle to the indebtedness of the 
company to the United States. It is conceivable, of course, that the matter 
might be settled in a comparatively short time after the date the payment 
under this contract became due, in which event interest added to the original 
bid would still leave it the lowest bid. On the other hand, there is the possi- 
bility, indeed the probability, that the matter will not be settled until 
such time in the future when the interest added to the amount of the bid 
would amount to more than the next lowest bid. 

Your decision, therefore, is requested, before any action is cahen in the 
premises, as to whether the contract should be awarded to E. I. du Pont de 
Nemours & Company notwithstanding the possibilities to be anticipated from 
the provision stamped upon the bid, and intended by the company as a part 
of the contract or whether, under the circumstances, the contract should be 
awarded to the next lowest bidder. i 


In so far as there is concerned the indebtedness to the United 
States of E. I. du Pont de Nemours & Co., as appearing on the books 
of this office as guarantors of Du Pont Engineering Co., you are 
informed that a settlement and adjustment.thereof has now been 
reached and payments to said company if otherwise correct are not 
required to be withheld on account of said indebtedness. 

It may be stated as a general rule that interest is not recoverable 
from the United States, Sheckles v. District of Columbia, 246 U.S. 
338, and the common law rule that delay or default in payment, 
upon which, in the absence of express agreement, the right to recover 
interest rests, can not be attributed to the sovereign, has been adopted 
by the Congress. Wnited States v. Northern American Transporta- 
tion and Trading Company, 253 U. S. 330 

In the absence of specific statutory authority therefor no contract- 
ing officer can legally obligate the Government to pay interest on the 
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umount of invoices not paid within a specified time. See decision of 
February 1, 1926, A-12671. 

If in the instant matter the lowest bidders (E. I. du Pont de 
Nemours & Co.) insist that the provision for the interest be incorpo- 
rated in and made a part of the contract, the bid should be rejected 
and the contract awarded to the next lowest responsible bidder. 


(A-10555) 
COMPENSATION—CONTRIBUTIONS TO 


The practice of permitting secretaries or stenographers to Federal judges 
to report hearings before the court for private litigants and receive pay 
therefor from such litigants in addition to their Federal salary is con- 
trary to the spirit of the act of March 3, 1917, 39 Stat. 1106, and is in- 
consistent with an unqualified full-time employment as secretary or 
stenographer. Such practice is for correction. 


Comptroller General McCarl to the Attorney General, February 23, 1926: 
Receipt is acknowledged of your letter of January 15, 1926, in 
response to the letter of this office of January 12, 1926, calling atten- 
tion to the practice of permitting secretaries or stenographers to 
Federal judges to report hearings before the court for private liti- 
gants and receive pay therefor from such litigants in addition to 


their Federal salary. You urge that this practice is not in contra- 
vention of the act of March 3, 1917, 39 Stat. 1106, and state in expla- 
nation of the reporting done by Miss Lola M. Baker, before the dis- 
trict court for the southern district of Ohio, as follows: 


In the cases mentioned in paragraph No. 5 of my letter to you of December 
16, 1925, Miss Baker was not “employed” by the Government, with the under- 
standing that her compensation in such cases for services rendered on behalf 
of the Government would be paid by the private litigants. She was simply 
“permitted "’ to report such cases, with the distinct understanding that the 
Government did not have sufficient interest therein to justify the expense of 
reporting same, and that any compensation she received would be through the 
sale of copies of the transcript to the other parties. In many cases the secre- 
tary or stenographer was employed by the defendant to report same. 


The act of March 3, 1917, supra, provides: 

* * * That on and after July first, nineteen hundred and nineteen, no 
Government official or employee shall receive any salary in connection with his 
services ‘as such an official or employee from any source other than the Gov- 
ernment of the United States, except as may be contributed out of the treasury 
of any State, county, or municipality, and no person, association, or corpora- 
tion shall make any contribution to. or in any way supplement the salary of, 
any Government official or employee for the services performed by him for the 
Government of the United States. * * * 

It is to be noted that this provision contains two distinct pro- 
hibitions: One against the receipt by any employee. from any source 
other than the Government, of any salary in connection with his 
services as such employee; and the other against the making of 
any contribution to, or supplementing the salary of, any employee 
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for the services performed by him for the Government. Your 
‘etter refers to only the second of these two prohibitions. Mani- 
festly the services which a secretary or stenographer to a Federal 
judge may perform in reporting cases in said judge’s court are “in 
connection with” such employee’s official duties and the receipt by 
such employee of salary or compensation for such additional services 
would appear to be in contravention of the first prohibition in the 
above-quoted provision. 

There is also another phase of the matter for consideration. An 
unqualified appointment to a position as a Federal employee pre- 
sumes that such employee will be engaged on official work at least 
during the ordinary business hours. Such an appointment is in- 
consistent with a practice of permitting such employee to devote 
his or her time during business hours to work of a private nature. 
If the duties of stenographers or secretaries to judges are such as 
not to require their full time, their employment, it would seem, 
might properly be on part-time basis, and the compensation of the 
position reduced proportionately. 4 Comp. Gen. 854. The matter 
would appear to be for correction. 


(A-12032) 
VETERANS’ BUREAU—ADJUSTED COMPENSATION—BENEFICIARIES 


A veteran may designate any person, whether a relative or not, as the bene- 
ficiary under his adjusted service certificate, and a designated beneficiary 
who is not a relative may not waive or relinquish right to payment from 
the United States in favor of a relative upon the death of the veteran. 

Where two or more persons are claiming to be the designated beneficiary in 
the application for an adjusted-service certificate, and the evid@®nce is 
conflicting, and it is impossible to determine with certainty from all the 
facts of record the person intended to be designated by the veteran, 
payment upon the death of the veteran, should be made to his estate 
on the basis that no designation of a beneficiary within the purview of 
the statute had been made. 

If the person designated as beneficiary in the application for an adjusted- 
service certificate can be identified as the person intended by the veteran, 
a misstatement in the application as to the.correct name of the bene- 
ficiary, or the relationship to the veteran, will not defeat such intention, 


if no fraud is to be implied from such misstatement. je 


Decision by Comptroller General McCarl, February 23, 1926: 


There is before this office for consideration the question whether 
the amount of adjusted-service certificates issued to veterans of the 
World War may be paid to the beneficiaries designated in the appli- 
cations made by the veterans during their lifetime in cases where it 
appears there has been a misstatement as to the relationship between 
the veteran and the beneficiary. 

11273°—26——43 
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The following cases are presented as illustrative of the question: 

1. Jesse Cottle in his application No. 1591381 has designated Mrs. 
Elmo Cottle, wife, address, Ingram Branch, Fayette, W. Va., as 
beneficiary, and adjusted-service certificate No. 595246 based on said 
application issued as of January 1, 1925, in the amount of $1,575. 
The veteran died March 31, 1925. It has developed that the veteran 
had no wife at the time of his death; that there was no person with 
the name of Elmo Cottle; that the beneficiary had been living with 
Mrs. Elmo Fisher for 18 months prior to his death; that the veteran 
and Mrs. Fisher were to be married as soon as the latter secured a 
divorce from her husband which was soon to come up for hearing; 
that the reason for the description as wife in the application was in 
anticipation of this marriage; that Mrs. Fisher had the adjusted- 
service certificate in her possession at the time of the veteran’s death; 
that she has signed a waiver of her claim in favor of the estate of the 
decedent; that an attorney on behalf of Mrs. Fisher purports to 
repudiate this waiver; that an administrator of the estate of the 
decedent has been appointed; and that the persons who would take 
under the estate appear to be the stepfather, brother, and sister of 
the deceased. 

2. James F. Grady in his application No. 2817682 designated Mrs. 
Gertrude Beatrice Grady, wife, address, 98 Claremont Avenue, 
Jersey City, N. J., as beneficiary, and adjusted service certificate 
No. 1586408 based on said application issued January 1, 1925, in 
the amount of $995. The veteran died April 29, 1925. It has de- 
veloped that the veteran had no wife at the time of his death; that 
there was no person with the name of Mrs. Gertrude Beatrice Grady; 
that the person designated in the application refers to Miss Gertrude 
Beatrice Sheridan, the fiancee of the beneficiary; that the marriage 
was to have taken place August 29, 1925; that the beneficiary gave 
the description as wife in the application in anticipation of the 
marriage; that Gertrude Beatrice Sheridan makes no claim under 
the adjusted service certificate, but states against self-interest that 
the designation was conditional upon marriage; and that an admin- 
istrator of the estate of the decedent has been appointed who is 
making claim on behalf of the heirs entitled thereunder. 

3. William Brown, in his application No. 3597773, designated Mrs. 
Annie Diley Brown, wife, address, 26 East One hundred and thirty- 
fourth Street, New York City, as beneficiary, and adjusted service 
certificate No. 2651116 based on said application issued as of June 
1, 1925, in the amount of $996. The veteran died July 5, 1925. It 
has developed that the designated beneficiary was not the lawful 
wife of the veteran, but that the name of his lawful wife was Mrs. 
Essie Brown; that the veteran had been living with the person 
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designated in the application for two years prior to his death; that 
Mrs. Essie Brown, the lawful wife, has been appointed administra- 
trix of the estate of the deceased veteran; and that the person desig- 
nated as Mrs. Annie Diley Brown, and the lawful wife, Mrs. Essie 
Brown, have agreed to divide the amount due under the certificate 

4. Paul Meyer Sve in his application No. 1462115 designated Mrs. 
Minnie Sve, wife, address, 20 West Cullerton Street, Chicago, II1., 
as beneficiary. Apparently the adjusted service certificate based on 
this application has issued and it is indicated that the veteran is 
dead. It has developed that the person designated in the application 
was not the wife of the veteran, but that he had a lawful wife and 
minor child living, whom he had deserted to live with the person 
designated in the application as beneficiary. The record in this case 
has not, as yet, been completed. The adjusted service certificate does 
not appear with the record and proof of death of the veteran has not 
been submitted. 

Section 501 of the World War Adjusted Compensation Act, dated 
May 19, 1924, 43 Stat. 125, provides as follows: 

* * * The veteran shall name the beneficiary of the certificate and may 
from time to time, with the approval of the Director, change such beneficiary. 
The amount of the face value of the certificate * * * shall be payable 
* * * or (2) upon the death of the veteran prior to the expiration of such 
twenty-year period, to the beneficiary named; except that if such beneficiary 
dies before the veteran and no new beneficiary is named, or if the beneficiary 
in the first instance has not yet been named. the amount of the face value of 
the certificate shall be paid to the estate of the veteran. If the veteran dies 
after making application under section 302, but before January 1, 1925, then 
the amount of the face value of the certificate shall be paid in the same man- 
ner as if his death had occurred after January 1, 1925. 

There is no restriction placed by the statute on the veteran with 
regard to designation of a beneficiary. Upon the death of the vet- 
eran the face value of the certificate is payable to the person ac- 
tually designated, if living, although not a relative of the veteran, 
and the wife, child, or other relative can assert no claim under the 
certificate adverse to that of such designated beneficiary. See 23 
Comp. Dec. 74. The designated beneficiary, who is not a relative, 
may not generally waive or relinquish rights under the certificate, 
in so far as payment from the United States is concerned, in favor 
of a relative, where such action would be an assignment of a claim 
against the United States contrary to the provisions of section 3477, 
Revised Statutes, and section 503 of the World War adjusted com- 
pensation act. 

Where two or more persons are claiming to be the designated 
beneficiary, and the evidence is conflicting, and it is impossible to 
determine with certainty from all the facts of record the person in- 
tended to be designated by the veteran, payment should be made to 
the estate of the veteran on the basis that no designation of a 
beneficiary within the purview of the statute has been made. 
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In decision of July 28, 1925, 5 Comp. Gen. 64, 66, it was stated: 


The principal of the [adjusted service] certificate represents an amount based 
on 20-year endowment life insurance. Comparable to such insurance I am 
justified in concluding that the beneficiary being fixed, the rights under the 
certificate are vested in such beneficiary unless the statute requires otherwise. 

Like a policy of insurance, the application made by a veteran 
for an adjusted service certificate is to be so construed as to ascer- 
tain and carry out the intention of the veteran. If the person 
designated as beneficiary in the application can be identified as 
the person intended by the veteran, a misstatement in the applica- 
tion as to the correct name of the beneficiary or the relationship 
to the veteran, will not defeat such intention, if no fraud is to be 
implied from such misstatement. See 3 Comp. Gen. 767, 768, cit- 
ing Jnsurance Company v. Boon, 95 U. S. 117, 128. See also 
20 Comp. Dec. 146; 24 id. 303. The statement as to relationship 
is in substance a description aiding in identification and as such 
description is not essential to the designation of a beneficiary or 
validity of the application, it has no controlling effect in deter- 
mining the right to payment. There would be no material element 
of fraud in such cases. Payment to the estate of the veteran would 
be authorized only where the designated beneficiary died prior to 
the veteran, or the veteran had designated no beneficiary, or the 
person intended to be designated could not be identified, either from 
the evidence in the application or otherwise. 

1. In the case of Jesse Cottle, the facts show an intention to 
designate the woman with whom he had been living for 18 months 
and in whose possession the certificate was found upon his death, 
viz, Mrs. Elmo Fisher, alias Mrs. Elmo Cottle, erroneously de- 
scribed as his wife in the application. Certainly there was no 
intent to designate his estate or any other individual. Accord- 
ingly, payment should be made to Mrs. Elmo Fisher. The estate 
of the veteran is not claiming as the designated beneficiary or on 
the basis that no beneficiary had been appointed, but apparently on 
the basis that the designation was unlawful. As relatives may not 
claim adversely to the designated beneficiary, no effect is required 
to be given to the waiver signed by the designated beneficiary. 

2. In the case of James F. Grady it clearly appears that the vet- 
eran intended designating a person as his beneficiary, and it fur- 
ther appears from the facts given that the identity of such person 
has been duly established. The doubt in the matter appears to arise 
because the veteran described the beneficiary as his wife when she 
was then only his fiancee, and she has since expressed her under- 
standing that the designation was made in anticipation of their 
marriage—and they were not married, the veteran having died prior 
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to the date set for their marriage. ‘There must be given effect to 
the veteran’s intent as expressed rather than as surmised. He may 
have intended changing the designation in the event the marriage 
did not occur as planned, but no such change was in fact made or 
requested by him prior to his death. The description given by the 
veteran as “ wife” would not necessarily mean that he intended no 
designation in the event the marriage should not occur prior to a 
request for change by him, or prior to his death. As the facts now 
appear payment could not properly be made to other than the des- 
ignated beneficiary, her identity having been established, but there 
would appear no reason for objection if, in view of the facts as 
stated by her, she should in turn deliver the payment to a proper 
representative of the veteran’s estate to become an asset thereof. 

3. In the case of William Brown, the facts show an intent to des- 
ignate the woman with whom he had been living for two years prior 
to his death, viz, Mrs. Annie Diley Brown, erroneously described as 
his wife. No effect may be given to the alleged agreement between 
the designated beneficiary and the lawful wife of the veteran to 
divide the amount due under the certificate, but the entire amount 
should be paid to Mrs. Annie Diley Brown for the reason that the 
lawful wife is not claiming to have been the designated beneficiary, 
but her claim is merely as the lawful wife, which is without basis 
of law. 

4. In the case of Paul Meyer Sve, the incomplete facts show an 
intent to designate the woman with whom he had been living at 
the time of his death. Payment should not be made in this case 
until the record is properly completed. 


(A-12553) 
VETERANS’ BUREAU--MEDICAL TREATMENT 


Payment is authorized of otherwise valid claims for reimbursement for cost 
of medical treatment procured through private sources for veterans of 
the World War, based solely on ignorance of rights to governmental 
treatment, for periods prior to June 7, 1924, but not subsequent to date 
of filing application for disability compensation. No claim will be allowed 
for periods on and subsequent to June 7, 1924, based solely on ignorance 
of rights to governmental treatment and involving no element of emer- 
gency within the meaning of section 202 (9) of the World War veterans’ 
act of June 7, 1924, 43 Stat. 620. 


Decision by Comptroller General McCarl, February 23, 1926: 
Ernest Huhlien applied December 22, 1925, for review of settle- 
ment dated October 5, 1925, wherein only $84 was allowed on his 


claim for $432.83 as reimbursement of unauthorized medical and 
hospital expenses from January 7 to May 23, 1922. 
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The claim for reimbursement was presented to the Veterans’ 
Bureau for the amount of $432.83 as follows: 


ia-tasoosas ot cura ksh oosdrepoeonssmeaseadieasennlerasiouenasenapenenerilivenqnetrsesncrderendpseiensee 348. 00 
Sede enki cesinnininepenhnnessarhmeemwcmm nee iee 161. 48 





arias eiihachtassh ab aeciestichee adie epmccadlaighcaldlinieinbsbichionicdeediideeisdnakihdvdcncnenitviidesiencwastaiisti $432. 83 


The Veterans’ Bureau approved the claim for the amount of 
$326.35 as follows: 


ed cebu celgidllicicichleeiin geomet cintoeinstege antaarioes er teamababpaeioeaa $138. 00 
Scale ebeaetniortespainess ihanbeahaee omigiintants 188. 35 


disapproving Doctor Weidner’s claim because it was not sufficiently 
itemized, and disapproving so much of the Presbyterian Sana- 
torium’s claim as covered the period after May 24, 1922, and so 
much of Doctor Kirk’s bill as was in excess of the schedule of fees 
authorized under the regulations. 

The evidence shows that claimant made application for disability 
compensation January 30, 1922, and rating and allowance were made 
by the bureau on November 7, 1922, for a service-connected pul- 
monary tuberculosis, the compensation allowed being made retro. 
active to January 1, 1921. The Veterans’ Bureau found that there 
was no evidence that claimant was advised of his rights to govern- 
mental treatment until May 24, 1922, at which time he was examined 
by the Veterans’ Bureau examiner at Albuquerque, N. Mex., and it 
appears that on June 8, 1922, claimant was authorized to enter Fitz- 
simmons General Hospital for treatment. In his affidavit dated 
March 6, 1924, claimant states that about May 1, 1922, he first came 
in contact with a Veterans’ Bureau officer and at that time was ex- 
amined but was not offered Government hospitalization. He also 
states that he was under the impression that only those whose claims 
had been allowed were eligible to enter Government hospitals. 

Under the record presented this case is governed by the general 
principle announced in 3 Comp. Gen. 286, id. 365, id. 379 and id, 
779, which is to the effect that an award of disability compensation 
retroactively effective carries with it the right to reimbursement for 
private expenses of necessary medical and hospital treatment for 
service-connected disabilities on which the award was based from 
the effective date of the award, when it is shown that the beneficiary 
was ignorant of his rights to governmental treatment or in cases of 
emergency necessitating immediate treatment. The Veterans’ Bu- 
reau has found and certified in this case that there was no emer- 
gency, but that claimant’s right to reimbursement rests solely on 
his ignorance of his right to governmental treatment. 

In the last cited decision, 3 Comp. Gen. 779-750, it was held: 


The facts show that claim for compensation was filed April 25, 1921, over a 
month prior to claimant's arrival at the private sanitarium. The filing of a 
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claim for disability compensation would appear to be inconsistent with allega- 
tions of ignorance of rights under the war risk insurance act, and it must 
be considered that a claimant is cognizant of his rights to medical treatment 
when filing claim for compensation. 3 Comp. Gen., 366. Accordingly an aflfida- 
vit alleging ignorance as of a date subsequent to filing of a claim for disabil- 
ity compensation will not be accepted as a basis for reimbursement for cost 
of private medical treatment. As previously held, the right to reimbursement 
for private medical treatment prior to authorization therefor by the Veterans’ 
Bureau, as incident to a retroactive award of disability compensation, is not 
based on any express statutory authority, but has been authorized by decisions 
of this office giving a construction showing the intent of the retroactive provi- 
sions of the war risk insurance act in order to equalize what would otherwise 
be an inequality between those persons having knowledge of their rights under 
the war risk insurance act and those persons who do not have that knowl- 
edge, or to cover cases of emergency where delay in obtaining governmental 
treatment might prove fatal. Because of this absence of express statutory 
authority, and because of the requirements of law that governmental facilities 
are primarily to be used, the evidence of ignorance on the part of the claimant 
at the time the private treatment was procured must be so clear and convincing 
as to leave no room for reasonable doubt. * * * 

It is believed that the definite rule thus announced in the quoted 
decision to the effect that ignorance of rights to governmental! treat- 
ment will not be recognized with respect to any period subsequent 
to the date of filing claim for disability compensation, can not now 
be liberalized, particularly in view of the provisions of section 
202(9) of the World War veterans’ act of June 7, 1924, 43 Stat. 
620. This statute gave recognition and approval to the prior deci- 
sions in so far as there was authorized reimbursement for emergency 
treatment procured through private sources, but did not give recog- 
nition and approval to those claims for reimbursement based solely 
on ignorance of right to governmental treatment involving no ele- 
ment of emergency, such as the present case. Therefore there would 
appear to be some question whether any claim for reimbursement of 
cost of private medical treatment based solely on ignorance of rights 
to governmental treatment may now be paid. However, in view 
of the practice which maintained prior to June 7, 1924, I am con- 
strained to resolve the doubt in favor of allowance of otherwise 
valid claims for reimbursement of expenses of treatment covering 
periods prior to June 7, 1924, based solely on ignorance of rights to 
governmental treatment, when supported by clear and convincing 
evidence, but in no case for any period subsequent to date of filing 
application for disability compensation. But in view of the provi- 
sions of section 202(9) of the act of June 7, 1924, 43 Stat. 620, no 
allowance can be made on any claim for periods subsequent to 
June 7, 1924, based solely on ignorance of right to governmental 
treatment and involving no element of emergency within the mean- 
ing of said provision. 

In this case claimant filed his application for disability compensa- 
tion January 30, 1922. Prior thereto he was furnished by Doctor 
Kirk, on January 7, X-ray examination at $15 and medical treatment 
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from January 7 to 29, inclusive, for which the regulations of the Vet- 
erans’ Bureau authorize reimbursement at the rate of $3 per day, or a 
total of $84. The remainder of the claim, administratively approved 
by the Veterans’ Bureau, represents reimbursement for medical treat- 
ment procured on and subsequent to date of application for dis- 
ability compensation, and must be disallowed for reasons herein- 
before stated. F 
The settlement is sustained. 


(A-11971) 
ADDITIONAL COMPENSATION—BLOOD TRANSFUSION 


A blood transfusion operation involves on the part of the donor the rendering 
of a service rather than the sale of a commodity and the payment of a 
fee or compensation therefor to an enlisted man of the Navy or to any 
officer or employee of the Government whose salary, pay, or emoluments 
are fixed by law or regulation is prohibited by the provisions of section 
1765, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Navy, February 24, 1926: 


Consideration has been given your letter of November 14, 1925, 
1equesting decision whether payment is authorized of the claim of 
Charles A. Smingler; an enlisted man in the Navy, for $25 as 
a “fee for services rendered ” in submitting to a blood transfusion 

peration for the benefit of Lieut. Commander Thomas M. Cochran, 
June 3, 1925, at United States Naval Hospital, League Island, Pa. 

Transmitted with your submission is a letter from the command- 
ing officer of the hospital in which it is stated that the enlisted man 
“was not a volunteer for this service as it was impracticable to 
get volunteers ” and that: 

This hospital can only meet emergencies of this kind by having ready at 
all times a list of approved donors of type one, two, three, and four blood, 
who are Wasserman-negative. To maintain this list it is necessary to fre- 
quently draw blood from the individual for the laboratory tests to see that 
they maintain the type. 


From the above quotations it may be assumed that the enlisted 
inan was detailed or assigned for the service in question and that 
he submitted to the operation pursuant to orders from proper au- 
thority. This is also indicated by the following statements made in 
the letter of November 4, 1925, addressed to you from the Bureau 
of Medicine and Surgery: 


* * * The reason that the names of enlisted men are maintained on the 
list kept for this purpose at naval hospitals is due to the fact that they are 
readily, and sometimes the only subjects available in the emergency. * * * 
This bureau strongly recommends that a decision be requested favorable to 
the employment of persons, including enlisted men, for that purpose. * * * 
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Whether the enlisted men could be required under the terms of 
enlistment to render such service without their consent is a matter 
not here involved. 

In so far as the patient is concerned, the expense of blood trans- 
fusion might properly be regarded the same as an expense for 
drugs or any other item incident to hospital treatment, and it is 
stated in the communications accompanying your submission that 
the customary fee paid in hospitals generally to “donors” of blood 
for transfusion is from $25 to $50 for 400 cubic centimeters of blood. 
But it is apparent from the nature of the transfusion operation and 
the after effect thereof upon the donor, as well as from the state- 
ments hereinbefore quoted, that the operation involves the rendering 
of a personal service by the donor rather than the sale of a com- 
modity. ‘Therefore, the payment of a fee or compensation therefor 
to an enlisted man, or to any other officer or employee of the Gov- 
ernment whose salary, pay, or emoluments are fixed by law or regu- 
lation, is prohibited by the provisions of section 1765, Revised Stat- 
utes. 5 Comp. Dec. 916; 26 Comp. Dec. 568. See also decision of 
June 5, 1924, A-2958. 

The question submitted is answered in the negative. 


(A-12880) 
ADVERTISING, BIDS—FAILURE TO SUBMIT SAMPLES 


Where the consideration to be given a bid is conditioned upon the submission 
of sample articles prior to the time of opening of the bids, quality being 
a definite factor in the awarding of the contract, and a prospective bidder 
fails to submit samples and otherwise comply with the instructions and 


requirements of -the advertising in submitting his bid, said bid is not for 
5 


consideration in the awarding of the contract. 5 Comp. Gen. 124, dis- 
tinguished. * 


Decision by Comptroller General McCarl, February 24, 1926: 


There is before this office for consideration the question as to 
the validity of payments made by H. G. Rice, captain, Finance De- 
partment, United States Army, covering purchases made by the pur- 
chasing and contracting officer, quartermaster purchasing agency, 
St. Louis, Mo., from the Bogart Paper Co., of Brooklyn, N. Y.. 
under its proposal dated May 4, 1925. 

It appears that under date of April 23, 1925, Ira J. Wharton, 
captain, Quartermaster Corps, acting as purchasing and contracting 
oiticer for the Quartermaster Corps, advertised for bids for furnish- 
ing supplies for use of the United States Army, delivery to be made 
at various Army posts as specified in the advertisement. Item 230 of 
the circular proposal called for bids on 5,000 rolls of toilet paper 
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delivered at Camp McClellan, Anniston, Ala., it being required that 
the bidder “ state count” or give the number of sheets per roll or 
package. 

Paragraph 5 of the instructions to prospective bidders which 
accompanied the request for bids required that— 


Duplicate samples, properly labeled as to article and size container, firm 
name, circular proposa] number and item number, must be submitted on all 
items bid on, except that where dealer desires sample to apply on another 
item to show quality, or where two items are alike, notation accordingly 
must be made against such item on which sample is not submitted. 


Paragraph 16 of the instructions provides: 


All samples to be submitted to this office. Samples must be forwarded in 
time for receipt prior to hour of opening or bid will be subject to rejection. 

The Sterne-Stevens Co. submitted a bid of 3 cents per roll, no 
sample of the paper proposed to be furnished being submitted as 
required by paragraphs 5 and 16 of the instructions to bidders. The 
Bogart Paper Co. submitted a bid of $4.44 per one hundred rolls of 
paper delivered f. 0. b. cars at Camp McClellan, Ala. 

The bid of the Bogart Paper Co. was accepted, it appearing that 
all requirements of the advertisement and instructions to bidders 
were complied with, delivery of the paper was made and invoices 
submitted to the Quartermaster Corps for payment. 

Under the facts appearing the question arises whether the bid of 
the Sterne-Stevens Co. may be considered as a proper bid, entitled 
to consideration with other bids received, in making the award of 
the contract. 

The bid of the Sterne-Stevens Co. was not submitted in accord- 
unce with the terms of the advertisement in that it did not submit 
samples nor otherwise indicate the quality or character of the 
paper it proposed to furnish, while the terms of the advertisement 
required all prospective bidders to furnish samples of the articles 
upon which bids were submitted prior to the opening of the bids 
in order that there might be equality in the consideration and ac- 
ceptance or rejection of the bids. Eliminating the bid of the Sterne- 
Stevens Co. for the reasons stated, it must be held that the bid of 
the Bogart Paper Co. was the lowest bid received and acceptance 
thereof and payment for paper in accordance therewith was correct. 

This decision is not in conflict with the decision in 5 Comp. Gen. 
124. In that case the bidders were not required to submit samples, 
and the reason assigned for rejecting the lowest bid was not the 
failure to submit sample but the assumption that a satisfactory 
article could not be furnished at such a low nrice. 
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(A-12910) 


PURCHASE OF LAND FOR INDIAN BURIAL SITES 


The use of the fund “Indian Moneys, Proceeds of Labor, Crow Indians 
(Support, 1925)” to purchase land from noncompetent Crow Indians 
for burial sites for the Crow Tribe is not prohibited by section 38736, 
Revised Statuies, in view of the fact that the land is not purchased on 
account of the United States. 


Comptroller General McCarl to the Secretary of the Interior, February 24, 
1926: 


I have your letter of January 30, 1926, as follows: 


It is respectfully requested that an opinion be rendered whether “ Ind‘an 
Moneys, Proceeds of Labor, Crow Indians (Support, 1925)” may be used in 
payment for two tracts of land of five acres each purchased from non- 
competent Crow Indians for cemetery purposes for the Crow Tribe 

The purchases were made in the fiscal year 1925. Deeds executed by the 
Indian owners conveying the necessary acreage were approved in this depart- 
ment, as follows: 

(a) Executed by Among The Sheep, the sole heir of Franklin Knows Gun, 
deceased Crow allottee No, 1489, for the W/2, NW/4, NW/4, SW/4, sec. 12, 
T. 6 S., R. 35 E., M.M. in Montana; consideration $250; approved on Decem- 
ber 6, 1924. Claim for payment No. 369275. 

(b) Executed by Katie Dreamer, heir of Martin Round Face, deceased Crew 
allottee No. 1942, for the E/2, NE/4, NW/4, NE/4, sec. 9, T. 5 S., R. 26 E., 
M.M. in Montana; consideration $50; approved in this department on April 
20, 1925. Claim for payment No. 369282. 

For the reason that the Crow tribe is not incorporated and vould not hold 
title independently the deeds were made to run to the United States of America 
in trust for the Crow Tribe of Indians. No public funds or Government up- 
propriations were expended in these purchases. Although there are surplus 
Indian lands on the Crow Reservation there were no unallotted lands in the 
vicinity of the two communities which required burial grounds. The lends 
desired having been already allotted, the only way to provide for these im- 
perative needs was the method used. On one of the allotments there was a 
small burial ground, the existence of which seems to have been overlooked 
when the allotments were made. It was only fair, therefore, to the allotice 
as well as to the community that this burial ground be recovered for tribal 
use. . 

Payment of the claims for the two amounts, $50 and $250, awaits receipt of 
your opinion. An allotment of the funds has been made to insure their avail- 
ability if your opinion be favorable. 


The trust fund entitled “Indian Moneys, Proceeds of Labor” was 
established under the provisions of the act of March 3, 1883, 22 Stat. 
590, which provide: 


The proceeds of all pasturage and sales of timber, coal, or other product 
of any Indian reservation, except those of the five civilized tribes, and not the 
result of the labor of any member of such tribe, shall be covered into the 
Treasury for the benefit of such tribe under such regulations as the Secre- 
tary of the Interior shall prescribe; and the Secretary shall report his action 
in detail to Congress at its next session. 


The appropriation act of March 2, 1887, 24 Stat. 463, authorized 
the Secretary of the Interior to use the moneys in the said fund— 


* * * for the benefit of the several tribes on whose account said money 
was covered in, in such way and for such purposes as in his discretion he may 
think best, and shall make annually a detailed report thereof to Congress. 
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Section 27 of the act of May 18, 1916, 39 Stat. 158, requires that 
there shall be submitted annually to the Congress estimates of the 
amounts of receipts to, and expenditures to be made from, all 
tribal funds deposited in the Treasury for the benefit of the various 
tribes and provides further: 

* * * ‘That thereafter no money shall be expended from Indian tribal 
funds without specific appropriation by Congress except as follows: Equaliza- 
tion of allotments, education of Indian children in accordance with existing 
law, per capita and other payments, all of which are hereby continued in 
full force and effect: Provided further, That this shall not change existing law 
with reference to the Five Civilized Tribes. 

The act of March 2, 1887, supra, gave a discretion to the Secre- 
tary of the Interior in the expenditure of these tribal funds, such 
expenditures not being specifically defined, but were subject to the 
condition that they be for the benefit of the particular tribe on 
whose account they were collected and covered into the Treasury. 
The act of May 18, 1916, however, provides that thereafter no money 
shall be expended from Indian tribal funds without specific appro- 
priation by Congress for purposes other than those indicated in that 
act and thus modifies or curtails the discretionary power granted to 
the Secretary of the Interior by the act of 1887 to the extent that 
unless the mon: ys belonging to the Indian tribes are specifically 
appropriated by the Congress they may not be used except as 
provided in that act. 

Section 3736, Revised Statutes, provides: 

No land shall be purchased on account of the United States, except under 
a law authorizing such purchase. 

The purchase here involved is not a purchase on account of the 
United States but a purchase by the Government on account of the 
Crow Tribe of Indians. Therefore, the purchase was not in con- 
travention of the provision just quoted. 

The act of June 5, 1924, 43 Stat. 411, making appropriation for 
the Indian Service for the fiscal year 1925, provides: 

For support and civilization of Indians under the jurisdiction of the follow- 
ing agencies, to be paid from the funds held by the United States in trust 


for the respective tribes, in not to exceed the following sums, respectively: 
* * * * * * * 


Montana: * * * Crow, $100,000; * * °. 


Congress having made an appropriation for the support and 
civilization of the Crow Indians for the fiscal year 1925 from the 
irust fund deposited in the Treasury for the benefit of the respective 
tribes, and the acquisition of the two tracts of land for burial 
grounds having been administratively approved as necessary in con- 
nection with the support and civilization of said Indians, you are 
advised, the fund having been obligated during the fiscal year 1925, 
that payment is authorized from the fund “Indian moneys, Pro- 
ceeds of labor, Crow Indians (Support, 1925).” 
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(A-12406) 


RENTAL ALLOWANCE—NAVAL OFFICER OCCUPYING QUARTERS 
ON A RENTAL BASIS 


An officer of the Navy on duty in connection with the Naval Academy dairy 
farm, who with his dependents occupied a house located on and forming 
a part of the farm property and for which he paid a monthly rental of 
$20 to the superintendent of the farm, is not entitled to rental allowance 
during the period of such occupancy, as said house being the property of 
the United States was under such administrative control as would have 
permitted its assignment to the officer as quarters without charge. 


Decision by Comptroller General McCarl, February 26, 1926: 


Lieut. A. B. Canham (SC), United States Navy, under date of 
November 22, 1925, requested review of settlements No. M-13944-N 
of July 23, 1925, and No. M-15586-N of October 23, 1925, disallow- 
ing credit in his disbursing account for $720 paid to Lieut. H. N. 
Hill (SC), United States Navy, as rental allowance from October 
19, 1924, to June 30, 1925, during which period Lieutenant Hill was 
on duty with the United States Naval Academy dairy farm at 
Gambrills, Md., and in occupancy with his dependents of a house 
located on and forming part of the dairy farm property, for which 
he paid a rental to the superintendent of the farm of $20 per month. 
Disallowance of credit was on the ground that as Lieutenant Hill 
and his dependents occupied quarters owned by the Government he 
was not entitled to the rental allowance paid him. In support of 
Lieutenant Hill’s right to be paid the rental allowance it is stated 
that there were no adequate public quarters available for assignment 
to him at his station; that the house he rented belonged to the dairy 
farm and that the renting of it was purely a business transaction 
between him and the officer in charge of the dairy farm. By 
Executive order of Augsut 13, 1924, issued in execution of the pro- 
visions of section 6 of the act of June 10, 1922, as amended, 43 Stat. 
250, assignment of quarters is defined as “The assignment of 
quarters to an officer shall consist of the designation in accordance 
with regulations of the department concerned of quarters controlled 
by the Government for occupancy without charge by the offcer 
and his dependents, if any,” with the further provision that 
“quarters voluntarily occupied by an officer with his dependents 
shall be conclusively presumed to be adequate and shall be assigned 
accordingly.” 

It appears that the Naval Academy dairy farm at Gambrills, 
Md., was established in pursuance of the act of March 4, i913, 37 
Stat. 904, which appropriated $100,000 for that purpose to be used 
in the purchase of land and the repair and alterations of such 
buildings as may be found on the land and for other purposes nec- 
essary to the establishment of a dairy farm on such land. The 
acts of August 29, 1916, 39 Stat. 603, and March 28, 1918, 40 Stat. 
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488, appropriated funds in the amounts of $100,000 and $55,000, re- 
spectively, for the purchase of necessary additional cattle and work 
animals, machinery and implements, erection of new buildings, re- 
pairs and alteration of buildings now on the farm, the clearing and 
improving the land, and for all other purposes necessary for the 
complete installation of the Naval Academy dairy farm located at 
Gambrills, Md. All three of the acts contain provisions to the effect 
that the amount appropriated shall be treated as an advance to the 
midshipmen’s store fund at the Naval Academy to be ultimately re- 
turned to the United States and that the expenditures thereunder 
shall be reported by the Chief, Bureau of Supplies and Accounts, 
to the Secretary of the Navy in the same manner as now prescribed 
by law for the midshipmen’s store fund. 

By section 26 of the act of March 4, 1925, 43 Stat. 1278, the pro- 
visions in the acts of August 29, 1916, and March 28, 1918, which 
required return to the United States of the advances aggregating 
$155,000 were repealed and it was provided: 

That the dairy and farm, cattle and work animals, machinery and imple- 
ments, buildings, and other stock, equipment, and supplies heretofore pur- 
chased from the funds so advanced shall become and remain the property of 
the United States: Provided further, That the dairy farm shail be continued 
and operated as an activity of the midshipmen’s store. 

From the provisions of the above acts it appears that the only 
funds expended in the establishment, maintenance, and operation of 
the dairy farm were public funds, either appropriated by the Con- 
gress or accruing through profits from the sale of the dairy-farm 
products, etc., which profits must also be regarded as Government 
funds. The moneys expended in the establishment and development 
of the dairy farm having been exclusively Government funds it 
appears that the dairy farm was the property of the United States 
from the time of its establishment and that therefore the act of 
March 4, 1925, passed no title in the property to the United States, 
the title having been in the United States at the time of the pas- 
sage of the act. It is also shown by these acts that the Naval Acad- 
emy dairy farm is an instrumentality of the Government under the 
administrative control of the Secretary of the Navy, as an activity 
of the midshipmen’s store. 

The evident purpose to be subserved by the erection and mainte- 
nance of these houses was to provide quarters for those engaged on 
the dairy farm work. Lieutenant Hill’s assignment to duty was in 
connection with that work. The house occupied by him and his 
dependents was Government property and was under such adminis- 
trative control as permitted its assignment to him as quarters. 

There appearing to be no requirement of law that these houses 
should be occupied on a rental basis only and as Lieutenant Hill 
was entitled to be quartered at Government expense, there appears 
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to be no reason why the rental charge should have been exacted 
from him. It must be held therefore that Lieutenant Hill with his 
dependents voluntarily occupied quarters in kind for the period 
in question and payments made to him for rental allowances were 
not legal payments. The settlements disallowing credit in your 
accounts are therefore sustained. 


(A-12917) 
CUSTOMS SERVICE—REWARDS TO INFORMERS 


Payments, under authority of section 619 of the act of September 21, 1922, 42 
Stat. 988, for information furnished as to violations of the customs laws 
are not personal gratuities but are in the nature of compensation for serv- 
ices. The right to payment becomes vested when the services are rendered 
and is not defeated by the death of the informer. A proper claim for such 
compensation may be allowed when presented by the widow of an informer 
holding letters of administration. 


Comptroller General McCarl to the Secretary of the Treasury, February 26, 
1926: 


There has been received your letter of January 29, 1926, requesting 
decision of a question presented, as follows: 


I enclose herewith a claim for compensation as informer submitted under 
the provisions of section 619 of the tariff act of 1922 by Mrs. Marie A. H. 
Hyndman, the widow of Adolph J. Hyndman and administratrix of his estate. 

Adolph J. Hyndman if now living would be entitled to an award of compen- 
sation as informer under the provisions of the said section because he gave 
original information which led to the recovery under the customs laws of $612 
from the New York Willow Furniture Co. 

The department desires your opinion as to whether an award may be paid to 
the legal representative of an informer who has died prior to an award being 
made to him by the Secretary of the Treasury under the provisions of section 
619 of the tariff act. 


Section 619 of the act of September 21, 1922, 42 Stat. 988, pro- 
vides: 

AWARD OF COMPENSATION.—Any person not an officer of the United States 
* * * who furnishes to a district attorney, to the Secretary of the Treasury, 
or to any customs officer original information concerning any fraud upon the 
customs revenue, or a violation of the customs laws perpetrated or contem- 
plated, which * * * information leads to a recovery of any duties with- 
held, or of any fine, penalty or forfeiture incurred, may be awarded and paid 
by the Secretary of the Treasury a compensation .of 25 per centum of the net 
amount recovered, but not to exceed $50,000 in any case, which shall be paid 
out of moneys appropriated for that purpose. * * 

The appropriation for the payment of such awards for the fiscal 
year 1924 is found in the act of January 3, 1923, 42 Stat. 1094, as 
follows: 

Compensation in lieu of moieties: For compensation in lieu of moieties in 
certain cases under the customs laws, $50,000. 

Similar appropriations have been made for each subsequent fiscal 
year. 


Payments for information so furnished as to violations of the 
customs laws are not personal gratuities but are rather in the nature 
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of compensation for services rendered and have a direct relation 
to the benefit derived from such information by the United States 
in that they may not exceed 25 per cent of the net amount recovered. 
The compensation having been earned by furnishing information 
resulting in a recovery, the right to file a claim therefor becomes 
vested in the informer, is not defeated by his death, and the amount 
awarded by the Secretary of the Treasury may be paid to his legal 
representative even though no claim was filed nor award made until 
after the death of the informer. 

Answering your question specifically, there is no objection to pay- 
ing to the administratrix of the estate of A. J. Hyndman any amount 
legally awarded the deceased under section 619 of the tariff act of 
1922, supra, by reason of his having furnished information. 

The “ Informer’s claim for compensation ” is herewith returned, 
attention being invited to the fact that although the claim is as- 
serted by the widow as administratrix of the estate of the informer, 
she certified that “I gave the original information,” and the assist- 
ant collector also certifies that the “ above-mentioned claimant fur- 
nished the original information.” These inaccuracies should be cor- 
rected and proper evidence of the administratrix’s appointment 
should be filed before payment is made. 

If and when the award is made and the claim perfected, it is 
suggested that the papers be transmitted to this office for direct 
settlement. 


(A-12121) 
COMPENSATION—PERFORMANCE OF SERVICE 


The right of an employee of the Government to compensation is dependent upon 
the rendering of service and where the administrative office withholds cer- 
tification as to the performance of such service and it is not otherwise 
established, there is no authority to make payment therefor. 


Decision by Comptroller General McCarl, February 27, 1926: 


There is before this office for consideration the claim of Mr. D. V. 
Rivenburgh, formerly an employee of the Bureau of the Census at 
Yonkers, N. Y., in the amount of $143.62, representing salary and 
traveling expenses alleged to have been incurred during the period 
March 15 to 31, 1925, under an appointment as assistant to the super- 
visor, sixth supervisor’s district of New York, agricultural census 
of 1925, under an appointment dated December 11, 1924, reading as 
follows: 
Mr. Dexter V. Rivenburgh, of New York, is hereby appointed a special agent 
in the Bureau of the Census, at a compensation of four and 50/100 dollars per 
diem, every day, this appointment to take effect December 15, 1924, and may 
be terminated at any time by the Director of the Census. 


*’ayment of the compensation provided herein is subject to the oath of office 
being taken, 
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Claimant entered on duty December 15, 1924, and by letter of 
March 30, 1925, resigned his appointment effective March 31, 1925, 
thereafter submitting two vouchers as the basis of this claim, one for 
$72 representing salary from March 15 to March 31, 1925, and the 
other for $71.62 representing reimbursement of traveling and other 
expenses incurred during January, February, and Mareh, 1925. 

The administrative office withheld approval of the vouchers and 
certification that services were performed during the period in ques- 
tion for reasons stated as follows: 

The bureau's final decision not to pay the amounts claimed by Mr. Riven- 
burgh was the result of a consideration of the facts in the case: The negligi- 
ble amount of work performed, as indicated in Mr. Rivenburgh’s statement 
of March 16 to 31; Mr. Morgan’s statement that the results obtained from 
the employment of Mr. Rivenburgh did not warrant the payment of the 
vouchers; and the fact that the bureau had to send one of its regular 
employees to Yonkers to assist in securing enumerators to complete the census. 

It also appears from the correspondence in the file that very little 
service was rendered by Mr. Rivenburgh at any time during the 
period December 11, 1924, to March 15, 1925, for which payment 
‘has been made in full. 

The right of an employee of the Government to compensation is 
dependent upon the rendering of service, sueh service generally 
being established by a certification by the administrative office con- 
cerned as to the facts, on the voucher or pay roll on which payment 
is to be made. In the instant matter such certification has not 
been made, and, the performance of the service not being other- 
wise established, there is no authority to make payment of the 
claims submitted. 


(A-12769) 


VETERANS’ BUREAU—RECOVERY OF OVERPAYMENTS TO 
VETERANS 


As used in section 28 of the World War veterans’ act of June 7, 1924, 43 
Stat. 615, authorizing waiver of recovery of overpayments from any 
beneficiary under certain conditions, the term “beneficiary” includes 
prior beneficiaries of the Veterans’ Bureau whose rights under the war 
risk insurance act had terminated prior to June 7, 1924, but does not 
include veterans or other persons entitled to benefits under the provi- 
sions of the World War adjusted compensation act who are not or were 
not beneficiaries of the bureau under the World War veterans’ act or 
war risk insurance acts. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 27, 1926: 


I have your letter of January 19, 1926, requesting decision of the 
two following questions: 
1. Does section 28 of the World War veterans act, 1924, authorize the waiver 
of recovery, or the demand for refund, of an erroneous payment made with- 
11273°—26——-44 
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out fault of the person paid, where such recovery would be against equity and 
good conscience, in the case of a person who received such erroneous payment 
and whose name was dropped from the rolls, prior to June 7, 1924, and who 
has not received and has not been adjudged entitled to receive any pecuniary 
benefits subsequent to June 7, 1924? 


2. Whether the section authorizes the waiver of recevery or the demand 
for refund, of an erroneous payment made without fault of the person paid 
prior to J une, 7, 1924, where such recovery would be against equity and good 
conscience, in the case of such a person who is entitled to receive benefits 
after June 7, 1924, only under the provisions of the World War adjusted com- 
pensation act of May 19, 1924? 

Section 28 of the World War veterans’ act of June 7, 1924, 43 
Stat. 615, is as follows: 

There shall be no recovery of overpayments from any beneficiary who, in 
the judgment of the director, is without fault on his part, and where, in the 
judgment of the director, such recovery would defeat the purpose of benefits 
otherwise authorized or would be against equity and good conscience. 

This provision provides for relief to “any beneficiary” of the 
United States Veterans’ Bureau by prohibiting recovery of the over- 
payments under certain specified conditions. The effective date of the 
act has relation to the thing prohibited, viz, “recovery of overpay- 
ments ” rather than to the date the person entitled to the relief au- 
thorized to be granted was a “ beneficiary.” If the provision had 
contained only the condition “ where, in the judgment of the director, 
such recovery would defeat the purpose of benefits otherwise au- 
thorized,” then it might be held that the provision affords no relief to 
a person who since June 7, 1924, is not receiving, nor entitled to re- 
ceive, benefits: because if no benefits are “ otherwise authorized ” 
there could be no defeating of the purpose of said benefits. See 
decision of April 1, 1925, A-7181. But the provision does not end 
with the above quoted condition. It contains the other condition— 
“or would be against equity and good conscience.” Manifestly this 
second condition could exist in the case of a beneficiary who, on or 
before June 7, 1924, had ceased to be entitled to benefits as well as to 
one who is still authorized to receive benefits, and there appears 
nothing in the provision to indicate that it was not intended to apply 
to such cases. Therefore, if the director should determine with 
respect to any beneficiary to whom an overpayment has been made 
and who has not received nor been found entitled to receive any 
pecuniary benefits since June 7, 1924, that a recovery of the over- 
payment would be against equity and good conscience, such recov- 
ery should not be made. Accordingly, the first question, supra, is 
answered in the affirmative. 

With reference to the second question submitted, the World War 
adjusted compensation act is a separate and distinct statute from the 
World War veterans’ act. A beneficiary under the former is not 
necessarily to be considered a beneficiary under the latter. Section 
28, supra, is applicable only to overpayments made to persons as 
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beneficiaries under the war-risk insurance act or the World War 
veterans’ act, and no additional rights can be acquired under said 
section by reason of any benefits that may be paid under the adjusted 
compensation act. On the contrary, any pecuniary benefits the per- 
son might receive or be entitled to receive under said act would be 
for consideration in determining whether the recovery of an over- 
payment under the other acts would be against equity and good con- 
science. The question is answered accordingly. See generally deci- 
sion of January 27, 1926, A-12509, 5 Comp. Gen. 540. 


(A-10390) 


EMPLOYEES’ COMPENSATION COMMISSION—REFUNDS OF 
DISABILITY COMPENSATION 


A beneficiary of the Employees’ Compensation Commission who received dis- 
ability compensation for injuries due partly to Government service and 
partly to an accident while alighting from a street car and who recovered 
damages from the car company is required by law to refund to the Govern- 
ment that part of the compensation chargeable to the injury for which 
damages were so recovered, and such compensation is properly recoverable 
by deductions from the employee’s salary on reentry into the service of 
the United States. 


Decision by Comptroller General McCarl, March 1, 1926: 

There is for consideration the claim of Mrs. Ornelia M. Oster- 
meyer for refund of amounts deducted from her salary as an em- 
ployee of the custodian service of the Treasury Department in ac- 
cordance with a request by the Employees’ Compensation Commis- 
sion. The facts in the case are set forth in a report dated December 
31, 1925, by the Employees’ Compensation Commission, as follows: 


Mrs. Ostermeyer, while employed as a charwoman in the post office, Pitts. 
burgh, fell while at work on July 15, 1922, resulting in a fracture of the left 
clavicle. She received treatment from the United States Public Health Service 
as a beneficiary of the compensation act. On September 24, 1922, while on her 
way from the hospital where she had been undergoing treatment under the 
instruction of this commission, she received a second injury in alighting from 
a street car. This injury resulted in some aggravation of the shoulder injury 
of July 15, 1922, as well as some contusions and an aggravation of an old 
knee disability. Mrs. Ostermeyer continued to receive treatment for these in- 
juries at St. Francis Hospital, at Pittsburgh, under the supervision of the 
Public Health Service, up to March 31, 1923. She was not placed in the 
Marine Hospital as no accommodations were available at that hospital for 
women paticuts. During her stay in the hospital for treatment for the above 
two injuries she wus also operated upon, but not at the expense of this com- 
mission, for several conditions not the result of the injuries in question. 

As this employee's rate of pay was less than $50.00 per month, she was paid 
compensation at the rate of $33.33 per month as provided by section (6) of 
the compensation act for the period July 20, 1922 to April 15, 1923, inclusive. 
Effective April 16, 1923, and continuing to June 15, 1924, she was paid com- 
pensation at the rate of $3.33 per month. This reductjon in the rate of com- 
pensation was made by the commission because all of the medical evidence 
submitted showed that all but a small fraction of her disability was due tu 
causes not related to either of the two accidents. 








670 DECISIONS OF THE COMPTROLLE: GENERAL 


Mrs. Ostermeyer brought suit for damages against the street car company 
because of the injury of September 24, 1922, and as a result received in settle- 
ment the net sum of $480.00. Under section (27) and section (40) as amended 
of the act of September 7, 1916, Mrs. Ostermeyer was obliged to repay out 
of the sum recovered the compensation and medical bills and other benefits 
which had been paid by the commission. From September 24, 1922, the date 
of the second injury, to June 15, 1924, when payments were discontinued, the 
total monthly compensation paid amounted to $261.21 and hospital bills were 
paid in the sum of $589.00, a grand total of $850.21. After careful considera- 
tion of the matter, the commission held that it was fair and just to charge 
one-half of the claimant’s disability after September 24, 1922, to the street car 
accident. This decision was arrived at after careful consideration of all the 
medical evidence and conference with the medical advisers of the commission. 

Section 27 of the employees’ compensation act. 39 Stat. 747. pro- 
vides: 

That if an injury or death for which compensation is payable under this 
Act is caused under circumstances creating a legal liability in some person 
other than the United States to pay damages therefor, and a beneficiary en- 
titled to compensation from the United States for such injury or death re- 
ceives, as a result of a suit brought by him or on his behalf, or as a result of 
a settlement made by him or on his behalf, any money or other property in 
satisfaction of the liability of such other person, such beneficiary shall, after 
deducting the costs of suit and a reasonable attorney's fee, apply the money 
or other prope.'ty so received in the following manner: 

(A) If his compensation has been paid in whole or in part, he shall refund 
to the United States the amount of compensation which has been paid by the 
United States and credit any surplus upon future payments of compensation 
payable to him on account of the same injury. Any amount so refunded to 
the United States shall be placed to the credit of the employees’ compensa- 
tion fund. 

The claimant incurred an injury for which compensation was 
payable and was paid compensation therefor. Later she incurred 
a second injury which aggravated the compensable injury. The 
Federal agency charged with the administration of the employees’ 
compensation act has found that one-half of the claimant’s dis- 
ability after the date of the second injury was properly chargeable 
to the second injury for which the street car company was re- 
sponsible and for which said company paid claimant a net amount 
of $480, which is in excess of the amount paid by the United States 
and found to be chargeable to the injury for which the street car 
company is liable. 

Section 27 of the act of September 7, 1916, requires that a bene- 
ficiary under the act who has received a payment from some person 
legally liable on account of an injury for which compensation has 
been paid by the United States must refund to the United States 
the amount of compensation so paid. The claimant has been paid 
compensation by the United States and she has been paid by the 
street car company for an injury to which claimant’s disability is 
partly chargeable. 

It must be held, therefore, that the deductions from claimant’s 
pay as an employee of the Treasury Department were proper and 
that she is not entitled to have the amounts thus deducted paid to 
her. Accordingly, the claim must be and is disallowed. 
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(A-11420) 


COURTS-MARTIAL—FORFEITURE OF ARMY PAY 


Where a noncommissioned officer of the Army was sentenced by court-martial 
on May 2, 1921, to be dishonorably discharged, to forfeit all pay and 
allowances, and to be confined at hard labor for two years, but was 
not sentenced to be reduced to the ranks as provided by Executive order 
of December 10, 1920, and the sentence was approved, execution of the 
dishonorable discharge being suspended until soldier’s release from con- 
finement, the sentence is not invalid because of failure to inflict the 
additional punishment of reduction to the ranks, and the forfeiture of 
pay and allowances is effective. 


Decision by Comptroller General McCarl, March 1, 1926: 

John E. Eigenauer, private, Seventh Infantry, requested March 
6, 1925, a review of settlement No. C—058866-W, dated February 
7, 1925, by which was disallowed his claim for refund of pay for- 
feited by court-martial sentence approved May 16, 1921. 

The record of claimant pertinent to a consideration of this case 
is as follows: . 

Enlisted April 19, 1920; appointed sergeant May 14, 1920; staff sergeant 
July 25, 1920; master sergeant November 11, 1920; A. W. 0. L. March 24 to 
28, 1921, and in confinement March 29, 1921 (Vou. 118, May 1921, Ely); 
tried and found guilty of violation of the 61st article of war, A. W. O. L., 
96th article of war, unlawful possession of stolen property, and 89th article of 
war, committing depredation on automobile, and sentenced May 2, 1921, to be 
dishonorably discharged, to forfeit all pay and allowances due and to become 
due, and to be confined at hard labor for two years; the sentence was ap- 
proved, execution of dishonorable discharge suspended until soldier’s release 
from confinement, and the United States Disciplinary Barracks, Fort Leaven- 
worth, Kansas, designated as place of confinement, General Court-Martial 
Order No. 98, Hq. Fifth Division, Camp Jackson, S. C., May 16, 1921; period of 
confinement in excess of one year and one day remitted by order of the Presi- 
dent August 6, 1921; granted home parole to Philadelphia, Pa., November, 4, 
1921; restored to duty at U. S. D. B., Ft. Leavenworth and assigned to 60th 
Infantry, March 7, 1922, per telegram A. G. O., March 7, 1922, honorably dis- 
charged as private, March 8, 1922, for the convenience of the Government ; last 
paid to February 28, 1921, Vou. 149, March, 1921, accounts E. J. Ely. 

The claimant’s request for a refund of the pay forfeited by the 
approved court-martial sentence is based upon the fact that he 
was not reduced in grade by the sentence which adjudged con- 
finement at hard labor. 

Article IV of the Executive order of the President of December 
10, 1920, contains the following provision in regard to noncom- 
missioned oflicers: 

Section 1. No court shall adjudge confinement at hard labor or hard labor 


without confinement against a noncommissioned officer unless in the same 
sentence reduction to the grade of private shall also be adjudged. 


While it has been held by the Supreme Court in /n re Mills, 
135 U. S. 263, that where a different form of punishment than that 
provided by statute is imposed, the sentence is in violation of the 
statute and the prisoner is entitled to a writ of habeas corpus; and 
the reasoning of the Supreme Court was applied in some of the 
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inferior Federal courts to sentences of the same grade or character 
but less than that provided by statute as ground for release on 
habeas corpus, In re Johnson, 46 Feb. Rep. 477, and for reversal 
of judgment, Harmon vy. United States, 50 Fed. Rep. 921 (See also 
Whitworth v. United States, 114 Fed. Rep. 302, and Woodruff v. 
United States, 58 Fed. Rep. 766); there is, however, respectable 
judicial opinion otherwise, see 16 C. J. 1311. In Barthalomew v. 
United States, 177 Fed. Rep. 902, it was held, quoting the syllabus: 

A sentence on conviction under a statute, which provides that the punishment 
for its violation shall be by “fine and imprisonment,” is not invalid because 
imprisonment only is imposed, not exceeding the term authorized. 

It is interesting to note that certiorari in this case was denied. 217 
U.S. 608. 

In this case the statute authorized the President to prescribe the 
maximum punishment to be inflicted by courts-martial. The Execu- 
tive order required that where a noncommissioned officer was sen- 
tenced to hard labor the cagirt should also sentence the prisoner to 
reduction to the ranks. It was poorly expressed and has since been 
modified to provide that a sentence of a noncommissioned officer to 
hard labor shall operate as a reduction to the ranks. But the failure 
of the court-martial to inflict the additional punishment of reduction 
to the ranks, in terms, does not invalidate that portion of its sentence 


imposing a forfeiture of all pay and allowances due and to become 
due. 


The settlement was accordingly correct and is sustained. 


(A-12963) 
VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


If the conditions of section 408 of the war risk insurance act of August 9, 
1921, 42 Stat. 156, superseded by section 304 of the World War veterans’ 
act, amended March 4, 1925, 43 Stat. 1310, granting to disabled veterans a 
right to reinstatement of lapsed or canceled term insurance under certain 
conditions, are possible of fulfillment and have been met with the one 
exception of the condition with respect to payment of all back premiums 
with interest, and the failure to meet the one condition was due to an 
administrative error and not because of any fault of the insured, the admin- 
istrative error will not be held to render invalid the reinstatement of the 
term insurance, the amount of back premiums, with interest, that should 
have been paid, to be deducted from the amount of insurance due under 
the policy. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 1, 1926: 


I have your letter of February 2, 1926, as follows: 


In the administration of the bureau there arises the question of the effect to 
be given the application for reinstatement of insurance made by Jos. L. Maley, 
C—214,922, which was accepted by the bureau through error. This case is 
ees of others presenting the same question where mistake was made by the 

ureau. 
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On February 8, 1923, Maley applied for reinstatement of $7,000 yearly renew- 
able term insurance. At that time he was suffering from a service-conpnected 
disability, but was not permanently and totally disabled, and the approval 
of his application for reinstatement was made under section 408 of the war risk 
insurance act. Due to error on the part of the bureau, however, this application 
for reinstatement was upproved on the payment of two premiums only and this 
amount was tendered and paid by Maley instead of the amount required by 
section 408, namely, all back premiums with interest. Other conditions to 
reinstatement under the rules and regulations of the bureau as required by 
section 408 were met by the applicant for reinstatement. After the approval of 
the reinstatement by the bureau monthly premiums were regularly paid by 
Maley to and including the month of September, 1925, said premiums being paid 
for a period of more than six months, which under ordinary circumstances 
would render the insurance incontestable under the provisions of section 411 of 
the war risk insurance act, corresponding to section 307 of the World War 
veterans’ act. 

The insured has been rated as permanently and totally disabled from 
December 11, 1923, and the claim has been presented for installments of in- 
surance from that date. After the presentation of said claim, the question 
of the validity of the reinstatement was raised for the first time. 

Your opinion as to my authority to make payment of insurance in this 
case and similar cases is requested. 


As one of several conditions to acceptance of an application for 
reinstatement of a lapsed or canceled term insurance policy under 
section 408 of the war-risk insurance act, August 9, 1921, 42 Stat. 
156, superseded by section 304 of the World War veterans’ act, 
amended March 4, 1925, 43 Stat. 1310, the applicant is required to 
pay all the back monthly premiums which would have been payable 


if such insurance had not lapsed together with interest at the rate 
of 5 per cent per annum compounded annually on each premium 
from the date said premium is due by the terms of the policy. Ap- 
plications for reinstatement may be filed under this provision of 
law only where the insured is suffering from a service connected 
disability less than permanent and total, but is otherwise an in- 
surable risk. See decision of January 20, 1926, A-12487, 5 Comp. 
Gen. 503. 

As one of the conditions to reinstatement of term insurance under 
the regulations of the Veterans’ Bureau, in cases where the insured 
is in good health, the insured must tender the amount of two 
monthly premiums only. It is apparent that the error of the ad- 
ministrative officers of the Veterans’ Bureau in requiring the in- 
sured in this case to pay only two premiums was in considering the 
application for reinstatement as filed under the provisions of the 
regulations rather than under the requirements of the statute. 

The statute here involved grants a benefit or right to disabled 
veterans in addition to that arising under the contract terms of the 
policy. The validity of the reinstated policy depends on the right 
of the insured to have his term insurance reinstated under the 
terms of the statute. If all the conditions of the statute were possi- 
ble of fulfillment and were met with the one exception of the condi- 
tion with respect to payment of all back premiums with interest, 
and the failure to meet this one condition was due to an error of the 
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administrative office and not because of any fault, actual or con- 
structive, on the part of the insured, the administrative error will 
not be held to render invalid the reinstatement of the term insurance, 
the error being such as may now be corrected by deduction of the 
amount of the back premiums with interest, that should have been 
paid, from the amount of insurance due under the policy. 4 Comp. 
Gen. 656, 658. 

You are advised, therefore, that upon the basis of your submission 
payment of insurance under the policy issued to Joseph L. Maley 
less deductions as indicated is authorized. 


(A-10703), (A-10711) 


CONTRACTS—EVIDENCE OF AUTHORITY TO SIGN 


In connection with contracts with corporations hereafter executed and filed 
in the General Accounting Office, it will be left to the administrative officers 
to determine the authority of the agent signing the contract on behalf of 
the corporation and written evidence of such authority will not be required 
to be filed with the contract as heretofore, it being understood, however, 
that should any question involving the authority of the agent arise, the 
proper showing will be available and furnished by the administrative 
office upon request. 

Comptroller General McCarl to the Secretary of the Treasury, March 2, 1926: 

I have your letters of July 29 and July 31, 1925, submitting for 
decision the question as to what evidence is necessary to establish the 
authority of agents to sign for and bind the corporation for which 
they are acting in cases where accepted bids or proposals constitute 
informal contracts for the purchase of supplies or the procuring of 
services by Government agencies, and especially in cases where the 
amount involved is for $1,000 or less. 

The decisions of this office relative to the requirements for an 
officer or agent of a corporation affirmatively to show his authority 
to act for his principal had reference to what was lawful and proper, 
the purpose being to indicate to administrative officers the character 
of evidence reasonably necessary to justify recognition of those 
representing corporate interests. In carrying out this purpose the 
General Accounting Office undertook in a spirit of cooperation to aid 
those in authority to carry out such legal requirements by prescrib- 
ing that such evidence should accompany the contracts when filed in 
the General Accounting Office. 

The difficulties reported in obtaining promptly and in all instances 
the evidence so prescribed, with consequent delays and correspond- 
ence imposed upon this office have raised doubt as to the advisability 
of the General Accounting Office continuing to view the evidence of 
such authority in each case. While those representing corporate 
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interests should exhibit satisfactory evidence that they are acting 
within the scope of their authority, written evidence thereof is not a 
prerequisite to action by the General Accounting Office in deter- 
mining the legality of payments under contracts executed by repre- 
sentatives of corporations, such evidence generally going to the 
form of the agreement rather than to matters of substance, in which 
the General Accounting Office is primarily concerned. It may there- 
fore be said that the matter of ascertaining in connection with trans- 
actions with corporations whether or not an alleged agent of a cor- 
poration is such: agent and is acting within the scope of his authority 
is an administrative responsibility. The requirements heretofore 
suggested by the General Accounting Office are legal and proper, in 
that connection, but in view of the fact that payments will be 
authorized or credit allowed for payments made, only where the 
contract has been performed to the extent supporting the payment, 
it is not material in such connection that there appear in this office 
the evidence of the authority of the agent, and such contracts here- 
after received in the General Accounting Office appearing to have 
been executed by an agent of the named principal if unaccompanied 
by the showing of the authority of the agent will therefore be re- 
ceived without question in this respect. It will thus be left to the 
respective administrative branches of the Government to satisfy them- 
selves of the authority of such agent, in such manner as they may 
deem best in the light of their responsibility, but so that should any 
question arise involving the authority of the agent, as upon failure 
to perform, etc., the proper showing will be available and be 
promptly furnished this office by the administrative office. 

I assume the above to be sufficient to make unnecessary further de- 
tailed reply to the matters of your communication. 


(A-11689), (A-13184) 


OSAGE INDIANS—PAYMENTS OF ANNUAL INCOME 


Under the act of March 3, 1921, 41 Stat. 1250, adult Osage Indians holding 
certificates of competency were entitled to receive their full pro rata 
share of income whether or not guardians had been appointed by the 
local courts. 


Comptroller General McCarl to the Secretary of the Interior, March 2, 1926: 

There has been received your letter of February 17, 1926, request- 
ing review of the settlement of January 15, 1926, disallowing in the 
accounts of George N. Wise, former disbursing agent of the Osage 
Indian Agency, for the second quarter of the fiscal year 1925, cer- 
tnin payments in excess of $1,000 quarterly to guardians of adult 
members of the Osage ‘Tribe who held certificates of competency. 
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Such certificates of competency were issued under the authority in 
the act of June 28, 1906, 34 Stat. 542, and, prior to the act of Febra- 
ary 27, 1925, 43 Stat. 1008, there was no provision of law for the 
revocation of such certificates. 

Act of March 3, 1921, 41 Stat. 1250 (sec. 4), provides: 

That from and after the passage of this Act the Secretary of the Interior 
shall cause to be paid at the end of each fiscal quarter to each adult member 
of the Osage Tribe having a certificate of competency his or her pro rata 
share, * * * and so long as the income is sufficient to pay to the adult 
members of said tribe not having a certificate of competency $1,000 quarterly 
except where incompetent adult members have legal guardians, in which case 
the income of such incompetents shall be paid to their legal guardians * * *, 

In its discussion of this act the Supreme Court of the United States 
in the decision of Work v. Lynn, 266 U.S. 161, stated: 








For the purposes of these payments the section assigns the members to 
three major classes. The first comprises all adults having certificates of com- 
petency, the second all adults who are without such certificates, and the third 
all minors. The directions for payment take up the classes in that order. As 
to the first the direction is that the member be paid his full share of the 
income. Whatever is due is to be paid * * *, 


i The directions as a whole show that the personal capacity of the 
member is made the test of whether his full share of the income shall be 
paid, or only a limited amount deemed sufficient for his current needs. If he 
is an adult and has a.certificate of competency showing he is fully capable 
of managing his own affairs, the full share is to be paid * * *. 

This language clearly indicates that the possession of a certificate 
of competency entitled the adult Indian to his full income. It is 
not believed that his right to the full income is in any way curtailed 
by the fact that the local court has appointed a guardian—the fact 
still remains that he is an adult Indian holding a certificate of com- 
petency. The legislative history of H. R. 5726, which resulted 
in the act of February 27, 1925, 43 Stat. 1008, adds weight to this 
conclusion. In reporting that bill the Committee on Indian Affairs 
recommended the insertion of a paragraph to the effect that upon 
the appointment of a guardian by the proper local court for an 
Indian to whom had been issued a certificate of competency, the 
Indian should be deemed incompetent and his certificate of com- 
petency should be revoked by the Secretary of the Interior. In lieu 
of such a provision, however, there was inserted in the act as finally 
passed a provision authorizing the Secretary of the Interior with 
respect to any member of the tribe of more than one-half Indian 
blood, to whom a certificate of competency had been issued, to revoke 
such certificate of competency after notice and hearing if he shall 
find that the Indian is squandering or misusing his or her funds. 
The action of the Secretary is not made dependent upon any action 
by a court. The Congress by this action negatived the view that 
the appointment by a court of a guardian for an Indian, to whom 
had been issued a certificate of competency by the Secretary of the 
Interior, determined the question of the competency of the Indian. 
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It appears to be beyond question, therefore, that the purpose and 
effect of the law is that the possession of a certificate of competency 
by an adult Indian is the determining factor in the distribution 
of pro rata income and entitles such Indian to his full pro rata 
share irrespective of the fact that a guardian might have been 
appointed by the court. 

The payments forming the basis of the disallowance in the present 
case were made to guardians of adult Indians having certificates of 
competency which have not been canceled or revoked. The payments 
were accordingly legal and proper under the provisions of the act 
of March 3, 1921, 41 Stat. 1250, and credit will be allowed therefor 
in the accounts of the disbutsing officer. 

Since the payments in question were made, the act of March 3, 
1921, has been amended by the act of February 27, 1925, 43 Stat. 
i008. This amendment greatly extends the discretion of the Secre- 
tary of the Interior in the matter of future payments of accumu- 
lated income, even permitting the payment of the entire income to 
Indians not having certificates of competency if the Indian shall so 
desire and the Secretary has not found such Indian to be squander- 
ing or misusing his income. 


(A-1 1984 ) 


WITNESSES—EXPENSES OF NATIONAL-BANK EXAMINERS 
ATTENDING COURT 


The expenses of a national-bank examiner attending court as a witness in a 
case which arises out of facts ascertained by him in the examination of a 
national bank are chargeable to the special fund “ Salaries and Expenses, 
National-Bank Examiners,” and not to the judiciary appropriation “ Fees 
of Witnesses, U. S. Courts.” 


Comptroller General McCarl to the Secretary of the Treasury, March 2. 1926: 


Consideration has been given your letter of November 12, 1925, 
transmitting the request of the Comptroller of the Currency for a 
decision in connection with travel performed by national-bank exam- 
iners attending United States courts. A similar question was de- 
cided by this office July 9, 1923, A. D.-7751, in the case of J. B. 
Herndon, wherein it was held that the expenses of a national-bank 
examiner attending court in connection with a prosecution arising 
out of an examination of a bank or with which the examiner was 
otherwise officially connected, were not payable under the appropria- 
tion “ Fees of Witnesses, U. 8S. Courts,” but were chargeable against 
the special fund “ Salaries and Expenses, National-Bank Examiners.” 
In the communication of the Comptroller of the Currency, trans- 
mitted by you, it is stated that as the decision in that case was ren- 
dered to the Attorney General, the Comptroller of the Currency 
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had no opportunity to present the views of the Treasury Depart- 
ment in the matter, although the decision affects appropriations under 
the control of both departments and is therefore of importance to 
the Treasury Department as well as to the Department of Justice. 

Section 850, Revised Statutes, provides that: 

* * * When any clerk or other officer of the United States is sent away 
from his place of business as a witness for the Government, his necessary 
expenses, stated in items and sworn to, in going, returning, and attendance on 


the court, shall be audited and paid; but no mileage, or other compensation 
in addition to his salary, shall in any case be allowed. 


It is urged by the Comptroller of the Currency that, inasmuch 
as the fund “Salaries and Expenses, National-Bank Examiners, 
Special Fund” is derived from assessthents against the national 
banks to pay the expenses of the examination thereof, the proceeds 
so collected can not legally be used to pay the expenses of examiners 
while attending court proceedings and that such expenses should be 
paid from the judiciary appropriation “Fees of Witnesses, U. S. 
Courts,” and it is submitted in support of this contention that when 
a national bank examiner finds evidence of a violation of the national 
banking laws and submits the facts in writing to the district attorney 
his responsibility ends and he is in the same position as any other 
witness would be who was in the possession of facts and evidence 
needed by the Government in a criminal prosecution. It is further 
urged that the national banks from which the fund “ Salaries and 
Expenses, National-Bank Examiners” is derived through ussess- 
ment, have no greater interest in the prosecution of a violator of the 
national banking laws than has the public at large, and that it is 
unjust to charge the special fund with the expenses here in question. 

The established rule is that the appropriation “ Fees of Witnesses, 
U. S. Courts” is not chargeable with expenses of Government em- 
ployees who appear as witnesses in United States courts where it 
is the official duty of the officer, employee, or agent, who is called 
upon as a witness in a case before a commissioner, or grand jury, 
or in court, to investigate and find out the facts upon which th« case 
is predicated, where he appears in such case in his official capacity 
to give evidence of the facts so acquired, and when there is an appro- 
priation under the control of the bureau or department where such 
witness is regularly employed applicable to the payment of expenses 
See 15 Comp. Dec. 298; 16 Comp. Dec. 412. In other words, where 
an employee appears to testify as an employee of the agency which 
obtains the information, rather than as a witness who casually gets 
information which makes him a witness, he must be regarded as 
traveling as such employee and under the appropriation of the 
agency in which employed. National-bank examiners present no 
exception to this rule. The fact that the funds under which the 
examiners are compensated come from assessments on the banks 
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furnishes no basis for exception to the rule. The principle is the 
same irrespective of whether the funds come from the Treasury or 
come from the other sources. The examiner attends the criminal 
trial as an employee having information as a part of his duties and 
so testifies rather than in the ordinary witness sense. 

The appointments, duties, powers and compensation of national 
bank examiners are fixed in section 5240, Revised Statutes, as 
amended by the act of December 23, 1913, 38 Stat. 271, wherein it 
is provided that they shall be appointed by the Comptroller of the 
Currency with the approval of the Secretary of the Treasury; 
shall examine every member bank at least twice in each calendar 
year and oftener if considered necessary, and make a full and de- 
tailed report of the condition of the banks to the Comptroller of 
the Currency; shall have power to make a thorough examination 
of all affairs of the bank and in so doing shall have the power to 
administer oaths and to examine any of the officers and agents 
thereof under oath. Their salaries are fixed by the Federal Reserve 
Board upon the recommendation of the Comptroller of the Cur- 
rency and the expenses of the examinations are assessed by the 
Comptroller of the Currency upon the banks examined in propor- 
tion to the assets or resources held by the banks upon the dates of 
examination of the various banks. The traveling expenses of the 
bank examiners, as well as their salaries, are payable from the funds 
derived from the assessments upon the banks. See also section 209 
of the act of March 4, 1923, 42 Stat. 1467. 

It is stated by the Comptroller of the Currency that the examiners 
have been instructed that it is their duty to immediately report to 
the United States attorney any evidence of criminal violations of law 
which may come to their attention, but that in instituting criminal 
prosecution the Department of Justice proceeds upon its own initia- 
tive. The latter assertion probably could be made with respect to 
every criminal action in Federal courts, since it is the exclusive right 
and duty of the Department of Justice to institute criminal pro- 
ceedings. ; 

It being the duty of a national-bank examiner to ascertain, if in 
his power, any violation of the national banking laws and to report 
such violations to the district attorney, it can hardly be said that his 
full duty ends there. It is very probable that he is the only person 
in full possession of the evidence necessary to hold the guilty person 
for court, and that conviction without his evidence would, likewise, 
be improbable, if not impossible. His presence in court, therefore, 
is required, not as an outside witness who may or may not give 
material evidence in the case, but as one who, because of the nature 
of his official duties, furnishes the basic evidence upon which the 
case is predicated. It is clear that it is the official duty of the bank 
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examiner in the course of his examination of a bank to investigate 
and find out any facts which indicate a violation of law by the 
officers or employees of said bank, and that it is equally his official 
duty, if and when requested by the Department of Justice, to give 
testimony as to such facts before a commissioner, grand jury, or 
court having jurisdiction over the party or parties violating the 
banking laws. It must also be concluded that since the expenses in- 
curred in appearing before such commissioner, grand jury, or court 
are incurred while engaged in the performance of his official duty, 
they are chargeable to the same appropriation or fund as are other 
expenses incurred by him while on other official duty. 
The question presented is answered accordingly. 


(A-1 1802) 


ACCOUNTING—PROCEEDS OF SALES OF OLD AND CONDEMNED 
MATERIAL—SPECIAL DEPOSIT ACCOUNTS 


Under the provisions of the act of June 8, 1896, 29 Stat. 268, authorizing the 
paying of expenses of sales of old and condemned materials from the 
proceeds of such sales before the proceeds thereof are turned into the 
Treasury as miscellaneous receipts, there inay be paid from such pro- 
ceeds only such expenses as pertain directly to the sales of the materials. 

There is no authority of law for the maintaining of a force of regular em- 
ployees at the Government Printing Office for the preparation of old and 
condemned materials for sale, etc., the employees of which are paid com- 
pensation from the proceeds of such sales, unless estimates for their 
salaries and compensation are submitted to the Congress and appropria- 
tion made therefor. 

A proper accounting of special deposit accounts involving moneys received 
by an officer of the Government in his official capacity requires that such 
accounts be submitted to the General Accounting Office for audit sup- 
ported by adequate records of the receipts and vouchers, or by other 
evidence showing disbursements made therefrom. 


Comptroller General McCar! to the Public Printer, March 3, 1926: 

Consideration has been given your letter of December 31, 1925, 
relative to the accounting practices in connection with (1) the dis- 
posal of Government Printing Office waste paper, waste metal, 
wood, condemned material, etc., and (2) the special deposit account 
with the Treasurer of the United States maintained by the disburs- 
ing clerk of the Government Printing Office, under symbol No. 
92819. 

In reply to my letter to you of December 22, 1925, it is stated in 
your communication, with respect to the disposition of proceeds 
of sales of waste and condemned material, that— 

In order to handle the sale of waste paper and other material, practically 
all of which is large in bulk but small in money return, it is necessary to 
maintain a definite force of employees to sort paper into classes under our 
contract and bale it, and to sort, pack, and crate other material; none of this 
work is done by outside persons, therefore no vouchers can be supplied. The 


signatures of the employees on pay roll, the only puper approaching a voucher, 
is in possession of the General Accounting Office. 
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After keeping an exact record for quite a period, it was found that the 
expense of this force of employees represented « rather constant percentage 
of the total receipts; further, the payments made by the contractors who buy 
this old material are sometimes at periods which preveut deposit in the 
quarter in which the old material is actually sold; again, there is a wide 
variation in the amounts deposited, while the expense of handling this work 
is fixed and current, as follows: 


5 employees, at $1,252 each per year___---------_---- db escieeteda dec eS, Se 
1 employee, at $1,627.60 per year : , 627. 60 
2 employees, at $1,452.32 each per year , 904. 64 

employee, at $1,878.00 per year , 878. 00 
Half time of one employee, $2,303.68 per year 51. 84 
Half time of one employee, $2,750.00 per year 375. 06 
One-fourth time of one employee, $1,752.80 per year 438. 20 


Total 


In emergencies, this force must be temporarily increased, or be required to 
work overtime; floor space and facilities will not permit accumulation. 

It costs this oflice about $4,000 each quarter to handle sales, while the total 
deposits for quarter may vary from $4,000 to $20,000. To state cost of sales 
at $4,000 each quarter, while the actual deposits for the quarters might be 
less, or possibly five times over that amount, would be impractical. These 
are the reasons why this office was compelled to adopt a percentage deduction 
from the total receipts to cover the cost of sales. It is believed that present 
plan is the only practical way to determine and state the cost@ncurred in sale 
of waste material. 


The act of June 8, 1896, 29 Stat. 268, provides that from the pro- 
ceeds of sales of old materials, etc., before being deposited in the 
Treasury as miscellaneous receipts, “ there may be paid the expenses 


of such sales, as approved by the accounting oflicers of the Treas- 
ury.” Pursuant to this provision of law, the then Comptroller of 
the Treasury, under date of January 9, 1897, issued regulations and 
instructions prescribing a form for the rendering of accounts for 
sales of old materials, etc., and it was stated therein that the ex- 
penses of sale payable from the gross proceeds are such as pertain 
directly to the sale in question, such as auctioneers’ fees, advertising, 
cartage to place of sale, cost of inspection if an inspector be hired for 
that purpose, and other similar expenses incident and relating to 
the sale proper. 3 Comp. Dec. 746. 

The items of expenses which are properly payable from the pro- 
ceeds of such sales as expenses connected therewith have been the 
subject of numerous decisions. It was held in 27 Comp. Dec. 484, 
that the cost of furnishing samples of surplus war supplies prior 
to the date of the contract for their sale could be considered as a 
part of the expense of the sale and properly payable out of the 
proceeds of such sale. Also, in 12 Comp. Dec. 786, it was held that 
the expenses of the appraisement of the property of a United States 
lighthouse for the purpose of selling the same under authority of 
the act of March 1, 1905, were payable from the proceeds of the sale 
of such property, under the provisions of the act of June 8, 1896. 

On the other hand, in a decision to the Secretary of the Navy, 
dated November 12, 1912, answering a question submitted as to 
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whether the proceeds from sales of condemned material could be 
used for the purchase and installation of certain machinery and 
equipment for a scrap plant at the United States navy yard, Nor- 
folk, Va., such as scrap iron bins, motor and tumbling barrel, paper- 
baling machines, drop hammer, etc., it was held that while such 
purchase and installation might have economic advantages in facili- 
tating the preservation and handling of the condemned material, 
as well as enhancing its market value and increasing the proceeds 
from its sale, such expenses could not be regarded as “ expenses of 
sales ” within the meaning of the act of June 8, 1896, authorizing the 
expenses of sales to be paid from the proceeds of sales of old and con- 
demned material before such proceeds are turned into the Treasury 
as miscellaneous receipts. See, also, 18 Comp. Dec. 5, in which the 
purchase of a paper-baling machine to be used by the Department 
of the Interior in preparing waste paper for baling was held not 
to be a direct expense of said sale within the purview of the act of 
June 8, 1896, and the cost of such machine could not therefore be 
paid from th® proceeds of such sale. 

In 20 Comp. Dec. 20, the holding was to the effect that the pro- 
ceeds of sales of waste paper could not be used to purchase ma- 
chinery or appliances for the handling and preparation thereof 
for sale; and in discussing the expenditures properly payable from 
such proceeds the former Comptroller of the Treasury advised the 
Public Printer, who had submitted the matter for consideration, as 
follows: 

Of the proposed expenditures the propriety of which from the proceeds of 
the sales of waste paper you desire me to indicate, the (2) baling press, (3) 
addition to overhead trolley, (4) automobile truck, and (5) scale are not 
such expenses as can be identified with any particular sale. They constitute 
equipment for use not only in connection with the lot of paper sold and which 
produced the proceeds out of which the equipment would be purchased, but 
would be for use also in connection with the handling of subsequent lots 
of paper and their sale. They are not expenses of any one sale and can not 
be paid from the proceeds of the sale, but if authorized at all such equip- 
ment would have to be purchased under an appropriation specifically available 
therefor. The departments would not be authorized to use the proceeds of 
sales for these expenses, and the Public Printer is not authorized so to use the 
proceeds. 

The remaining expenses, the (1) canvas bags, (6) labor, (7) overhead ex- 
penses, are such expenses as would be borne by the departments as a part of 
the routine work of the departments and would be performed under the appro- 
priations made to them for labor or supplies. Labor to a more or less extent 
may be connected with a particular sale, but where it is such labor as the 
departments would ordinarily perform in connection with the disposition of 
the waste paper there would be no authority to engage it and pay for it from 
the proceeds of sale. The labor in items 6 and 7 is in this status and the 
proceeds of the sales can not be expended therefor. The canvas bags are for 
general use in disposing of the paper and are not an expense of any one sale 
for which the proceeds would be available. 


See also 1 Comp. Gen. 185, dealing with accounting for proceeds 
of surplus war supplies; 2 Comp. Gen. 760, prescribing what dispo- 
sition should be made of proceeds derived from the sale of public 
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documents; and 5 Comp. Gen. 389, holding that proceeds derived 
from the sale of electric power at Muscle Shoals should be turned 
into the Treasury as miscellaneous receipts. 

It appears from your letter that the force engaged in the work 
for which expenses are charged against the proceeds of the sales are 
regular employees of the Government Printing Office and that funds 
for the payment of their salaries are provided for in the appropria- 
tion or at least that the appropriation is used to pay said salaries. 
Furthermore, the work in which these employees are engaged—sort- 
ing, packing, baling, and crating material—constitutes work which 
is generally performed by employees of the administrative depart- 
ment in such cases and not such work as may be considered as an 
expense of the sale itself. 

In the matter of maintaining a force in the Government Printing 
Office for the preparation of the materials for sales, etc., the employ- 
ees of which are paid compensation from the proceeds of such sales, 
there is for consideration section 4, act of August 5, 1882, 22 Stat. 
255, which prohibits the employment of civil officers and other em- 
ployees in the executive departments at the seat of Government, 
except at such rates and in such numbers as appropriated for by 
Congress for each fiscal year, nor under any appropriation for con- 
tingent expenses or for any specific or general purpose unless spe- 
cifically authorized therein. 

In 25 Comp. Dec. 706, dealing with the employment of a sales 
force for the disposal of surplus war supplies under the provisions 
of the acts of May 10, 1918, 40 Stat. 58, and July 9, 1918, 40 Stat. 
850, it was said, page 708: 

The sales authorized by these enactments had reference to abnormal condi- 
tions. The sales which it is to be the effort now to produce likewise are 
necessitated by abnormality, but the necessitating conditions are different. 

The act of 1896, which permits the payment of expenses from proceeds of 
sales, had reference primarily to that normal condition where the sale of 
public property is an administrative matter incidentally exercised, but it is 
no less an authority under abnormal conditions and such expenses as it would 
permit are permissible under abnormal conditions. 

It is not contemplated, nor is the power given by the act in the incidental 
administrative sale of public property, that departments shall maintain an 
organization to stimulate and make sales, but what of administrative service 
is necessary is for performance by the general personnel provided for under 
appropriations and is not payable from the proceeds of sales. 

This may be taken as appearing also from the recent Executive order plac- 
ing the disposition of departmental supplies under the General Supply Com- 
mittee, ang the tacit approval of that order by section 8 of the act of March 
1, 1919 (40 Stat. 1268). 

The establishment of a sales force must be understood as solely a need of 
the present abnormal conditions. It would be an administrative organization 
established for an indefinite period and necessarily have a direct connection 
with and be in the department itself. Such a sales force would be within the 
prohibition of section 4, act of August 5, 1882 (22 Stat. 255), that civil officers 
and other employees shall not be employed in the executive departments at 
the seat of government except at such rates and in such numbers as appro- 
priated for by Congress for each fiscal year, nor under any appropriation for 
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contingent expenses or for any specific or general purpose unless specifically 
authorized therein. And a penalty for violation thereof was prescribed by 
section 5 of the act of August 23, 1912 (37 Stat. 414). 

By letter of August 28, 1923, the Secretary of the Navy was ad- 
vised that the paying of salaries to civilian employees engaged in 
clerical work connected with survey, appraisal, and sale of surplus 
and condemned Navy property from the preceeds of such sales was 
not authorized and that if it was necessary to have an organization 
of civilian employees to handle the administrative and accounting 
work in connection with the surveying, appraisal, and sale of sur- 
plus and condemned property generally, and there was no appropri- 
ation available for the employment of such a force, the matter was 
for presentation to the Congress for appropriate action. 

As hereinbefore indicated, there appears to be no authority of 
Jaw for the maintaining of a force of regular employees for the 
purposes herein mentioned unless estimates for their salaries and 
compensation are submitted to the Congress and appropriation 
made therefor. Expenses of such a force can not be considered as 
deductible from the proceeds of such sales under the provisions of 
the act of June 8, 1896. The accounts of the disbursing clerk of 
your office should be adjusted accordingly—that is to say, so as to 
include as deductions from the gross proceeds of sales under the 
act of June 8, 1896, only such expenses as pertain directly to the 
sales of the materials and such deductions should be supported by 
proper vouchers therefor showing what items are included. The 
balance of the gross proceeds of the sale should be covered into the 
‘Treasury as miscellaneous receipts. 

In connection with the special deposit account, symbol 92819, 
maintained by the disbursing clerk of your office it is stated in 
your letter: 

The special deposit account, symbol No. 92819, maintained by the disbursing 
clerk of the Government Priting Office with the Secretary of the Treasury, 
is used principally for the preliminary deposit of checks received from the 
sales of waste paper, waste metal, waste wood, condemned material, printing 
of speeches and documents, the making of electrotypes, and the sales of docu- 
ments to the public by the Superintendent of Documents. There are many 
instances of overpayments on some of these accounts, and adjustments become 
necessary because of advance payments as required by the printing act of 
1895. The only disbursements made from this special deposit account are for 
the purpose of making such adjustments. At the close of each quarter a 
check is drawn to the order of the Treasurer of the United States, transferring 
the amount in the special deposit account to the proper appropriation, or to 
miscellaneous receipts. A statement accompanies the account current showing 
from what source these funds have been received. 

The special deposit account referred to was established with the knowledge 
and consent of officials in the Treasury Department, as is shown by the five 
photostat letters inclosed herewith. 

The photostat copies of letters forwarded show that the special 
deposit account there in question bears No. 92811, and was assigned 
to the Public Printer and not to the disbursing clerk. In any event, 
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the nature of the funds is such that an accounting therefor to this 
office for audit should be made whether such funds be kept in one or 
more special deposit accounts and the accounting should be submitted 
properly supported by adequate records of receipts and vouchers 
or other proper evidence showing the disbursements made therefrom. 
See 5 Comp. Gen. 428. 


(A-12272) 


MEDICAL TREATMENT—DISTRICT OF COLUMBIA POLICEMEN AN) 
FIREMEN 


The appropriation “ Policemen and Firemen’s Relief Fund, D. C.,” is not availa- 
ble to afford relief to policemen and firemen of the District of Columbia 
for injury or disease not shown to have been incurred in the actual dis- 
charge of duty, as required by the act of September 1, 1916, 39 Stat. 718. 
The fact that the policeman or fireman may have been in an active duty 
status when the disability arose is not sufficient to warrant relief. Past 
payments made under a misunderstanding of the law, however, will not 
be disturbed. 


Decision by Comptroller General McCarl, March 3, 1926: 

James R. Lusby, disbursing officer of the District of Columbia, re- 
quested October 21, 1925, review of the disallowances of credit in his 
accounts for payments made from the appropriation “ Policemen 


and Firemen’s Relief Fund, D. C.,” on vouchers Nos. 41075, 42285, 
43237, 44920, 47919, 49151, and 49333. The certificates of the Board 
of Police and Fire Surgeons accompanying the vouchers were signed 
by only one member of the board, to wit, the secretary, and several 
of the vouchers disclosed that the disability involved was a disease 
or injury not ordinarily resulting from duty as a policeman or a 
fireman. 

With respect to the question of signing the certificates, it is stated 
that the signature of the secretary in every instance represented the 
action of the board, or a quorum thereof, as all bills are acted upon 
at the daily session of the board, but that since the objection raised 
by the General Accounting Office to a certificate signed by only one 
member all certificates are now being signed by two members of the 
board. As the certificates now in question are all over two years 
old and were signed in accordance with the practice at that time, 
which has now been corrected, no further objection will be made 
as to insufficiency of these particular certificates in so far as the 
signatures are concerned. 

The policemen’s fund was first created by the act of August 6, 1861, 
12 Stat. 325, which provision was carried into section 354 of the 
Revised Statutes of the District of Columbia (1873). Section 12, of 
the act of September 1, 1916, 39 Stat. 718, combined the policemen 
and firemen’s funds into one fund to be known as the Policemen and 
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Firemen’s Relief Fund, D. C., and provided for payments therefrom 
under the following conditions: 

Whenever any member of the police department or the fire department of 
the District of Columbia shall become temporarily disabied by injury received 
or disease contracted in the actual discharge of his duty, to such an extent 
as to require medical or surgical services other than such as can be rendered 
by the board of police and fire surgeons of said District, or to require hospital 
treatment, the expenses of such medical or surgical services, or hospital treat- 
ment, shall be paid from the policemen and firemen’s relief fund, District of 
Columbia, provided for in this Act; but no such expenses shall be paid except 
upon a certificate of the said board of police and fire surgeons, or two mem- 
bers thereof, setting forth the necessity for such services or treatment and the 
nature of the injury or disease which rendered the same necessary, and upon 
the approval of the said certificate by the superintendent of the Metropolitan 
police or the chief engineer of the fire department, as the case may be, and the 
approval of the Commissioners of the District of Columbia. 

While the fund is largely derived from deductions from pay, fines 
upon members of the police and fire departments, rewards, gifts, do- 
nations, etc., any deficiency is made up out of District of Columbia 
general revenue, and the Congress in the act approved September 1, 
1916, 39 Stat. 718, not only specifically stated the uses to which the 
fund may be applied but provided further as follows: 


* * * The moneys to the credit of the said fund shall be available for 


appropriation by Congress annually only for expenditure on requisitions of 
the said commissioners for the purposes set forth in this Act, and all ex- 
penditures from said fund shall be made and accounted for in the same manner 
as other expenditures of the government of the District of Columbia are made 
and accounted for. 


Thus, it is the duty of the accounting officers of the United States 
to enforce such limitations upon the uses as the Congress has seen 
fit to prescribe for the protection and conservation of said fund. 

When a member of the police department or the fire department is 
“temporarily disabled by injury received or disease contracted 
* * * to such an extent as to require medical or surgical services 
other than such as can be rendered by the board of police and fire 
surgeons of said District, or to require hospital treatment * * *” 
the Congress has interposed as a condition to the use of this fund 
for payments that the injury was received or the disease contracted 
“in the actual discharge of his duty.” Clearly this phrase is not 
in meaning synonymous with “ while in the service ” or “ in the line 
of duty ” appearing in other parts of the enactment. 

The wisdom of such a limitation, in view of the nature of the 
fund, is not a matter that may properly be taken into consideration 
in determining its effect on the availability of the fund for pay- 
ments. It is the law and must be given effect, and to support pay- 
ments from the fund there must appear the facts necessary to enable 
this office to ascertain whether credit may be given. 

It is urged in support of the request for review that police and 
firemen are on duty 24 hours daily and every day in the year, being 
excused from active participation in duties for necessary rest, sleep, 
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and food, and that consequently any disability must of necessity 
have developed while on active duty. The term “active duty” 
when so used as to include periods when excused for sleep, rest, etc., 
is clearly too broad in scope to meet the requirements of the statutory 
limitation “in the actual discharge of his duty.” But in such con- 
nection see the act of May 27, 1924, 43 Stat. 175, which provides in 
section 3 that all policemen and firemen “ shall be granted ” one day 
off out of each week of seven days in addition to the annual leave 
and sick leave allowed by law. However, for the purposes of the 
matter at present here involved it is not material whether the police- 
men and firemen are considered as being on continuous duty. The 
statutory limitation precludes payment for medical or surgical 
services, other than such as can be rendered by the board of police 
and fire surgeons, also hospital treatment, except in cases of “ injury 
received or disease contracted in the actual discharge of his duty,” 
and it appears clear that by no proper construction of the phrase “ in 
the actual discharge of his duty ” could it be made to include eating, 
sleeping, or rest periods, or periods of annual leave, sick leave, days 
off duty, etc. 10 Comp. Dec. 789. 

A certificate which merely states that the disability was “ incurred 
in the line of duty” or “in the performance of duty,” without any 
explanation of the facts and the circumstances under which the dis- 
ability occurred, is not sufficient to enable this oflice to determine 
whether the payment was authorized in view of the provisions of the 
statute. As suggested above, the facts as to when, where, and how 
the injury was received or the disease contracted must necessarily be 
shown in each case in order that this office may find that the limita- 
tion of the law has been complied with, that the disability was re- 
ceived or contracted “in the actual discharge of his duty” and the 
expenditure is otherwise within the scope of the act. The nature of 
the service rendered for which payment is made and the reason why 
such service could not have been rendered by the police and fire 
surgeons, should also appear, as the act permits payments from the 
fund in such cases only for “ medical or surgical services other than 
such as can be rendered by the board * * *.” 

Voucher No. 42285, in favor of Miss Hazel L. Crowe, is stated to 
be for services to a fireman in connection with an injured hip, certi- 
fied as “injured in the performance of duty,” failing to state the 
facts as to the time, place, and nature of the injury, and failing also 
to state the nature and extent of the services rendered. 

Vouchers Nos. 41075, 48237, 44920, 47919, 49151, 49333, cover 
specialist and hospital services rendered in connection with the fol- 
lowing classes of disability, certified as incurred “in the line of 
duty;” ‘acute gallstone colic, defective vision result of toxemia, 


688 DECISIONS OF THE COMPTROLLER GENERAL 


kidney trouble, inguinal hernia, appendicitis, pneumonia, infected 
hand, septic infection, acute appendicitis, tumor of neck, tumor of 
hand, suspected appendicitis, tonsilectomy, and hemorrhoids. These 
vouchers are all incomplete for the reasons hereinbefore stated, but 
in view of the misunderstanding in procedure that has heretofore 
maintained these and other similar vouchers heretofore paid will be 
passed for credit in the disbursing account without requiring a 
further showing of fact—the procedure hereafter to be as herein 
outlined. 


( A-10803) 


MEDICAL TREATMENT, PROSTHETIC APPLIANCES—JURISDICTION 
OF THE GENERAL ACCOUNTING OFFICE 


The authority in the employees’ compensation act to furnish reasonable 
medical, surgical, and hospital services and supplies is confined to serv- 
ices and supplies ordinarily furnished by physicians or hospitals, such 
as medicines and surgical dressings, and does not include artificial eyes, 
arms, or other prosthetic appliances. The cost of such appliances and 
expenses entailed in their procurement are not payable from public funds. 
5 Comp. Gen. 301, affirmed. 

The provision in the act of June 5, 1924, 43 Stat. 389, amending the act of 
September 7, 1916, 39 Stat. 742, does not authorize the furnishing of any 
class of services or supplies not authorized in the said act of 1916. 

Questions involving the legality of expenditures from appropriated moneys 
are for determination by the Comptroller General of the United States 
rather than the Attorney General. 


Comptroller General McCarl to the Chairman, United States Employees’ 

Compensation Commission, March 5, 1926: 

Receipt is acknowledged of your letter of February 16, 1926, re- 
questing reconsideration of my decision of October 29, 1925, 5 Comp. 
Gen. 301, holding that the employees’ compensation fund (see act 
of June 7, 1924, 43 Stat. 524, for fiscal year 1925) was not available 
for furnishing prosthetic appliances, such as artificial eyes and 
limbs, to disabled Government employees. You state: 

Since the receipt of your decision above referred to the commission has 
given careful consideration to the matter, and has sought the advice of the 
Attorney General as to the reasonable construction of the law. In review- 
ing this matter the commission is submitting for your consideration this 
opinion of the Attorney General of February 4, 1926, and the memorandum 
which has been prepared in the commission presenting the case for the allow- 


ance of prosthetic appliances and other necessary and reasonable treatment 
under the compensation law. 


Section 9 of s employees’ compensation act of September 7, 
1916, 39 Stat. 742, 743, provides, in addition to the disability com- 
pensation ahedllios provided under said act, that— 


* * * 


immediately after an injury * * * and for a reasonable time 
thereafter, the United States shall furnish to such employee reasonable medi- 
cal, surgical, and hospital services and supplies * * 
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Such services and supplies are required to be furnished by “ United 
States medical officers and hospitals,” or when this is not practica- 
ble by “private physicians and hospitals designated or approved 
by the commission.” ‘The ruling in my decision of October 29, 1925, 
that this authorized only such supplies as are “ordinarily fernished 
by physicians and hospitals,” is not so difficult of application as is 
attempted to be shown in the unsigned brief accompanying your 
request for reconsideration. The holding in question was expressed 
in the following terms: 


* * * it must be held that the term “supplies” as used in the statute 
includes only those ordinarily furnished PY physicians or hospitals, such as 


medicines and surgical dressings. * 

This statement could not by any reasonable application be viewed 
as holding that no supplies could be furnished except such as may 
be furnished by the particular physician or hospital that may be 
treating the particular individual, whether it be a country doctor 
or a completely equipped and modern hospital, as apparently as- 
sumed in the unsigned brief submitted. The supplies may include 
medicines, surgical dressings, etc., necessary to treatment of the 
injury suffered, but may not include appliances such as artificial 
limbs and eyes which form no part of the medical or surgical treat- 
ment such as the commission is authorized to furnish for a reason- 
able time after the injury. Such appliances are not “ordinarily” 
furnished by physicians or hospitals, although they may be recom- 
mended by physicians or hospitals when the patient is financially 
able to afford their purchase. That such appliances, when intended 
to be authorized, are specifically provided for is indicated by the 
provisions made in statutes enacted before and after the employees’ 
compensation act. Section 4787, Revised Statutes, as amended by 
the acts of February 27, 1877, 19 Stat. 252, March 3, 1891, 26 Stat. 
1103, June 5, 1920, 41 Stat. 901, specifically authorized the furnish- 
ing of artificial limbs to officers, soldiers, seamen, and marines in- 
jured during the War of the Rebellion, and the act of August 135, 
1876, 19 Stat. 203, also authorized artificial limbs for every officer, 
soldier, seaman, and marine injured in the line of duty in the mili- 
tary or naval service of the United States. The furnishing of 
trusses was also authorized by section 1176, Revised Statutes, as 
amended by the act of March 3, 1879, 20 Stat. 353, to every soldier, 
petty oflicer, seaman, or marine ruptured in the line of duty in any 
war. The Congress also made specific provision in the original 
war risk insurance act of October 6, 1917, 40 Stat. 406, and in its 
respective amendments up to and including the World War vet- 
erans’ act of June 7, 1924, 43 Stat. 607, and the amendment of March 
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4, 1925, 43 Stat. 1306, for furnishing not only “reasonable govern- 
mental medical, surgical, and hospital services,” but also supplies, 
“including artificial limbs, trusses, and similar appliances.” Even 
this specification of prosthetic appliances was evidently not con- 
sidered by the Congress to be sufficient, for in the later amendments, 
including that of March 4, 1925, supra, the list was enlarged to in- 
clude specifically 

dental appliances, wheel chairs, artificial limbs, trusses, and similar appli- 
ances, including special clothing made necessary by the wearing of prosthetic 
appliances * * * 

and this notwithstanding the plain intent and purpose of the war- 
risk insurance act and the World War veterans’ act to provide for 
the permanent treatment and rehabilitation of the veterans. It is 
to be noted in this connection that there is nothing in the employees’ 
compensation act to indicate an intent to authorize the commission 
to undertake the rehabilitation of the injured employees. 

The question of the jurisdiction of your commission to determine 
questions as to the extent and application of the Federal employees’ 
compensation act, was fully considered in my decisions of July 5, 
1922, September 23, 1922, January 29, 1923, May 29, 1923, February 
11, 1924, and February 26, 1924, 3 Comp. Gen. 545. Your attention 
is particularly invited to the following quotation from the decision 
last cited : 

* * * The accounting officers have consistently recognized the finality 
of the findings and decisions of the commission upon matters within its juris- 
diction, but the jurisdiction or authority of the commission is prescribed and 
limited by the act of September 7, 1916, supra, and it is the duty and respon- 
sibility of the accounting officers to see that the appropriations made by the 
Congress to carry out the provisions of said act are disbursed and accounted 
for in accordance with the laws relating thereto. Neither the act of September 


7, 1916, nor any appropriation made in pursuance thereof authorizes the 
employees’ compensation commission to expend Government money in its 
discretion and for such purposes as it may see fit. On the contrary the Con- 
gress has specifically prescribed the objects and purposes for which the funds 
appropriated by it may be expended. * * * 


Since the above cited decisions were rendered there has been in- 
serted by the amendment of June 5, 1924, 43 Stat. 389, the follow- 
ing language: 

* * * In the absence of fraud or mistake in mathematical calculation, 
the finding of facts in, and the decision of the commission upon, the merits 
of any claim presented under or authorized by this act, if supported by com- 


petent evidence shall not be subject to review by any other administrative or 
accounting officer, employee or agent of the United States. * * * 


This language does not extend the application of the act or 
authorize the furnishing of any services or supplies not otherwise 
authorized in the original act as amended. The matter here under 
consideration does not involve any finding of facts or the merits 
of any claim authorized under the employees’ compensation act. It 
involves only a determination as to the availability of an appropria- 
tion for a certain class of expenditures, and in so far as the executive 
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branch of the Government is concerned, there can be no doubt that 
the law has made the decision of this office on such matters final and 
conclusive. 

Careful consideration has been given the opinion of the Attorney 
General, referred to in your letter, supra, but I find therein nothing 
to require or justify any change in the former decision of this office 
on the question involved. 

Whatever may have been the effect of opinions of the Attorney 
General on questions relating solely to the legality of proposed 
expenditures of appropriated moneys, prior to the enactment of the 
Dockery Act of July 31, 1894, 28 Stat. 205, the evident purpose and 
effect of said statute was to vest in the comptroller the exclusive juris- 
diction and plenary authority to determine such questions. This is 
clearly indicated by the report of the joint committee which drafted 
the provisions of said act. See report as printed in House Report No. 
637, 53d Congress, second session, in which it is stated that the duties 
of the comptroller will be * mainly to determine finally the construc- 
tion of statutes,” and that the act “ will concentrate in one head all the 
legal direction in the settlement of accounts.” In this connection 
attention is invited to the opinion of Attorney General Richard Olney, 
rendered May 22, 1895, 21 Op. Atty. Gen. 178, in which he declined 
to render an opinion on certain questions involving the legality of 
expenditures from appropriated moneys, referring to the fact that 
while such questions “ prior to October 1, 1894 [effective date of the 
Dockery Act], could properly be asked of the Attorney General,” 
they could now be submitted to the comptroller under the provisions 
of said act and that they “are questions which the comptroller, by 
his greater experience, is better qualified to pass upon, and it is 
desirable to avoid any possible conflict of precedents.” This opinion 
was quoted from and followed by Attorney General Judson Harmon 
in an opinion of August 31, 1896, 21 Op. Atty. Gen. 405, in which 
he refused to express an opinion on the question there presented, 
stating: 

This is a question which may be asked of the Comptroller of the Treasury. 
(Act of July 31, 1894, chap. 174, sec. 8.) It belongs to a class of questions 
which require for their decision a special knowledge of our appropriation acts 
and the course of decisions thereunder, * * * 

See also opinion of Attorney General Joseph Mckenna, rendered 
May 6, 1897, 21 Op. Atty. Gen. 531, in which he said: 

* * * Jt has been repeatedly held by Attorneys-General that on questions 


of disbursement of money or payment of claims, so by law relegated to the 
comptroVer, the Attorney-General should not render opinions, * * * 


To the same effect is an opinion of August 10, 1922, 33 Op. Atty. 
Gen. 268, which concludes as follows: 


Section 8 of the Dockery Act of July 31, 1894 (ch. 174, 28 Stat. 207), pro- 
vided that the balances certified by the auditors of the Treasury, or upon re- 
vision by the Comptroller of the Treasury, should be final and conclusive upon 
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the executive branch of the Government, and that where disbursing officers, 
or the head of any executive department, applied to the Comptroller of the 
Treasury for his decision upon any question involving a payment, the decision, 
when rendered, should govern the case. Construing these provisions of law, 
my predecessors have uniformly held that a question of pay for the determina- 
tion of the comptroller can not be submitted to the Attorney General for his 
opinion merely because it may incidentally involve some power or the effect of 
some power claimed to exist in the head of a department. (See, for example, 
25 Op. 301, 28 Op. 129.) The same rule necessarily applies to the Comptroller 
General, in whom is vested all the power formerly conferred by law upon the 
YXomptroller of the Treasury. (Act of June 10, 1921, ch. 18, sec. 304, 42 Stat. 
20, 24.) 

I have the honor, therefore, to advise you that I do not deem it proper to 
express my opinion upon the question submitted by you. 


Upon reconsideration my decision of October 29, 1925, must be 
and is affirmed. 


(A-12514) 


DISTRICT OF COLUMBIA—SCHOOL TEACHERS 


Teachers in junior high schools of the District of Columbia who were in 
classes 3, 4, and 5, under the act of June 20, 1906, 34 Stat. 316, but who 
actually possessed on June 30, 1924, the eligibility requirements of teach- 
ers of senior high schools under class 6, Group A, of the act of 1906, were 
entitled to assignment on July 1, 1924, to class 2, Group C, under the act 
of June 4, 1924, 43 Stat. 367, even though they were not then actually in 
class 6, Group A, under the act of 1906, and had not taken a competitive 
examination for appointment thereto. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, March 5, 1926: 
Consideration has been given your letter of December 30, 1925, 
requesting decision upon a question presented as follows: 


Should the teachers in the junior high schools of the District of Columbia 
placed in classes 3, 4, and 5, prior to the passage of the act of June 4, 1924, 
who possessed the eligibility requirements of teachers in the elementary schools 
and who, in addition, had met the higher eligibility established by the Board 
of Eduction for teachers in the junior high schools, be placed in class 2C as 
provided in section 6 of paragraph E of the act of June 4, 1924, or should they 
remain as classified by the superintendent of schools? 


The act of June 4, 1924, 43 Stat. 367, recognized the establishment 
of the junior high schools in the District of Columbia. Prior to 
that time such schools were conducted in connection with the school 
program as an experiment. Teachers possessing the eligibility re- 
quirements of teachers in the elementary schools and who had met 
the additional requirements specified by the Board of Education 
were detailed for duties in such schools. It appears that these 
teachers had been placed in classes 4 and 5 under the provisions of 
the salary schedule provided in the act of June 20, 1906, 34 Stat. 316, 
and received the salaries of such classes until June 30, 1924, when 
the school authorities allocated them to class 2, Group A, under their 
interpretation of the provisions of section 6, paragraph (d), of the 
act of June 4, 1924, 43 Stat. 372. It is urged by certain of these 
teachers that they should have been allocated under section 6, para- 
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graph (e), of the act in view of the fact that they possessed the eligi- 
bility requirements referred to in said paragraph on June 30, 1924. 

The act of June 4, 1924, 43 Stat. 367-375, provides in part as 
follows: 


That on and after July 1, 1924, the salaries of teachers * * * of the 
District of Columbia shall be as follows: 


Section 1 embodies Article I which is entitled “ Salaries of Teach- 
ers and School Librarians” and names the salaries for various 
groups, and also embodies Article II which is entitled “ Salaries of 
Administrative and Supervisory Officers” and names the salaries 
of the various classes. 

Article III is entitled “ Classification and Assignment of Em- 
ployees ” and contains section 2. 

Article IV is entitled “ Method of Assignment of Employees tc 
Salaries ” and embodies sections 4, 5 and 6. 

Article V is entitled “ Method of Promotion of Employees” and 
embodies sections 7, 8, 9, and 10, 

Article VI is entitled “Accompanying Legislation ’ 
sections 11 to 19. 

The particular provisions of the enactment applicable to the 
present matter are as follows: 


> and embodies 


Class 2.—Teachers in junior high schools. 

A teucher in the junior higlt schools who possesses the eligibility require- 
ments of teachers in the elementary schools and who in addition has met the 
higher eligibility requirements established by the board of education for 
teachers in junior high schools shall be paid in accordance with the follow- 
ing schedules: 

Group A.—A basic salary of $1,600 per year, with an annual increase in 
salary of $100 for eight years, or until a maximum salary of $2,400 per year 
is reached. 

* » * * * * * 


A teacher in the junior high schools who possesses the eligibility requirements 
of teachers in the senior high and normal schools shall be paid in accord- 
ance with the following schedules: 

Group C.—A basic salary of $1,800 per year, with an annual increase in sal- 
ary of $100 for ten years, or until a maximum salary of $2,800 per year is 
reached. 

Sec. 2. That the Board of Education is hereby authorized, empowered, and 
directed, on recommendation of the superintendent of schools, to classify and 
assign all teachers, school officers, and other employees to the salary classes 
and positions in the foregoing salary schedule: * * * 

* Ys % * * * 

Sec. 6. That teachers, school officers, and other employees in the service 
of the Board of Education on July 1, 1924, shall be placed in the salary classey 
and positions of the foregoing schedule as follows: 

* * * * * + * 

(d) From teachers in junior high schools, possessing the eligibility require- 
ments of teachers of elementary schools, classes 3, 4 and 5, under the act of 
June 20, 1906, as amended, to class 2, Group A, of the foregoing schedule. 

(e) From teachers in junior high schools posessing the eligibility require- 
ments of teachers of senior high schools, class 6, Group A, under the act of 
June 20, 1906, as amended, to class 2, Group ©, of the foregoing schedule. 

at ck * * * * * 

Sec. 9. That every teacher in the service on July 1, 1924, except as herein 

otherwise provided, and every teacher thereafter appointed, shall be as- 





694 DECISIONS OF THE COMPTROLLER GENERAL 


signed to Group A of the class to which eligible or to Group C of class 2, 
and shall be promoted to Group D of class 2 or Group B of any class on the 
basis of such evidence of superior teaching and of increased professional at- 
tainments as the Board of Education may prescribe: * * *. 

Section 6 comes under Article IV of the enactment, which Article 
IV is entitled “ Method of Assignment of Employees to Salaries,” 
und it is to be observed the question does not involve promotions— 
which seems to have influenced somewhat the view of the school 
authorities in their interpretation—but that matters of promotion 
are a separate article in the enactment, Article V, which is entitled 
“ Method of Promotion of Employees.’ 

The enactment, paragraphs (d) and (e) of section 6, quoted, 
divided the teachers of the junior high schools into two classes 
according to their qualifications, viz, those “ possessing the eligibility 
requirements of teachers of elementary schools ” and those “ possess- 
ing the eligibility requirements of teachers of senior high schools.” 
In paragraph (d) the eligibility requirements of the first class were 
described or referred to parenthetically as * classes 3, 4, and 5, under 
the act of June 20, 1906, as amended,” and in paragraph (e) the eli- 
gibility requirements of the second class were described or referred 
to parenthetically as “class 6, Group A, under the act of Juae 20, 
1906, as amended.” This division into the two classes of teachers 
having requirements of elementary or senior high schools did not 
require or impose a condition that the teachers should have been 
in such classes on or prior to June 30, 1924, to entitle them to assign- 
ment to the classes named, but had relation principally to require- 
ments as teachers—i. e., elementary or senior high schools, respec- 
tively. 

If the teachers referred to in this submission were teachers im 
junior high schools as classes 3, 4, and 5 under the act of 1900, but 
actually possessed on June 50, 1924, the eligibility requirements of 
teachers of senior high schools under class 6, Group A, of the act of 
1906, they were entitled to assignment on July 1, 1924, to class 2, 


Group C, even though they were pot then actually in class 6, Group 


A, under the act of 1906, and had not taken a competitive examina- 
tion for appointment thereto. 


The question submitted is answered accordingly. 


NAVY—SHIP’S SERVICE DEPARTMENT LAUNDRY 


There is no statutory authority for the practice of the ship's service department 
of the Navy using Goveriment-owned machinery for the performance of 
laundry work for individuals or for other branches of the services and 
making a charge therefor, the proceeds being used for the payment of 
maintenance charges and compensation of civilian personnel and any sur- 
plus for the benefit of enlisted men. Payment for iaundry work performed 
by the ship's service department laundry for the Marine Corps is accord- 
ingly not authorized. 
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Comptroller General McCarl to the Quartermaster, United States Marine 

Corps, March 5, 1926: 

There has been received your letter of September 10, 1925, and your 
second indorsement of December 14, 1925, submitting for decision 
whether payment thereon is authorized, two vouchers in favor of the 
ship’s service department laundry, submarine base, New London, 
Conn., covering laundry service for the marine detachment at that 
place for the months of July and August, 1925. Under date of 
February 16, 1926, you reported on the status of the payee of 
vouchers as follows: 

The laundry service in question is performed by civilian personnel, using 
Government-owned equipment; the laundry is self-sustaining under the ship's 
service department, submarine base. Repairs to machinery, etec., are paid by 
the ship’s service department. Profits are turned over to the ship’s service 
department for the benefit of enlisted men. The laundry was established in 
accordance with the practice in effect at other naval establishments for the 
purpose of performing laundry service for ofticers and enlisted men. Prices 
charged are approximately 60% of those charged by outside firms. 

It is proposed to pay these vouchers from the appropriation 
“General Expenses, Marine Corps, 1925,” subhead “ Miscellaneous 
Supplies and Expenses,” act of May 28, 1924, 43 Stat. 203, which 
provides as follows: 

For miscellaneous supplies, material, equipment, personal and other services, 
and for other incidental expenses for the Marine Corps not otherwise provided 
for; * * * construction, operation, and maintenance of laundries: and 
for all emergencies and extraordinary expenses, $1,876,000: * * *. 

In the estimates submitted for the above appropriation there was 
included under the classification of “ special and miscellaneous cur- 
rent expenses,” an item of $20,000 for laundry and towel service, in 
addition to the item of $40,000 for construction, operation, and 
maintenance of laundries. The appropriation in question appears 
available, therefore, for necessary laundry service at such places as 
the construction, operation, and maintenance of laundries by the 
Marine Corps is not warranted. 

It appears from your report, however, that the laundry machinery 
belongs to the Government; that the work is performed by civilians 
paid from the receipts; and the profit therefrom is turned over 
to the “ship’s service department ” for the benefit of enlisted men. 
Under what authority the laundry machinery was procured at 
Government expense does not appear, and I find no appropriation 
for the operation and maintenance thereof. Neither does any an- 


thority appear for the use of Government owned machiney for the 
performance of work for individuals or even other branches of the 
service at a profit. The use of the proceeds of this laundry (which 
appears to be an establishment created by the use of Government 
funds) for the benefit of enlisted men would also appear to be in 
contravention of section 3617, Revised Statutes, requiring the gross 
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amount of all moneys received on behalf of the United States to 
be covered into the Treasury as miscellaneous receipts. A. D. 6302, 
February 3, 1922. 

In the absence of a more definite showing as to the legal status of 
this “ship’s service department laundry” and the authority of law 
for its existence, payment to it on the vouchers presented is not 
authorized. 


(A-11788) 
LEASES—IMPROVEMENTS TO RENTED PREMISES 


Where the lease did not require such improvements to be made by the lessor, 
expenditures from public funds may be allowed for the cost of constructing 
an office on the first floor of a leased garage to take the place of an 
office on the mezzanine floor whieh was inadequate, the oflice so constructed 
consisting of temporary partitions which were readily removable and the 
right to their removal being assented to in writing by the lessor. 5 Comp. 
Gen. 366, reversed. 


Comptroller General McCarl to the Postmaster General, March 6, 1926: 

I have your letter of February 15, 1926, in reference to the dis- 
allowance of credit in the accounts of the Postmaster at Newark, 
N. J., for expenditures amounting to $189.85, in constructing an 
office on the first floor of the post office garage under a lease at 
that place wherein it was held under date of November 21, 1925, 
5 Comp. Gen. 366, quoting from the syllabus, that: 

The building by the Government of an office on the first floor of a garage, 
occupied under a lease, to take the place of an office on the mezzanine floor 
in the rear of the building, which had proved to be inadequate for the purpose 
for which the building was rented, is in the nature of a permanent improvement 
of the property and, in the absence of a provision in the lease agreement 


for the making of such improvements by the United States as a part of the 
rental consideration, the cost thereof is not chargeable to public funds. 


You request a reconsideration of the action, and in support of 
the contention that credit should be allowed for the payments made, 
submit the following: 


It appears that you are of the opinion that the work constituted a permanent 
improvement to the building. The office in question merely consist of tem- 
porary partitions on three sides, the wall of the building itself forming the 
remainder of the inclosure. The material furnished by the postal service 
is separable from that used in the old office belonging to the lessor which 
was used in constructing the new office. The office is built right on the floor 
and is not anchored in any manner except to the front of the building where 
two bricks were removed and two pieces of 2 x 4 inserted, to which the front 
uprights were nailed in order to give stability to the structure. The height 
of the garage from the floor to the bottom of the roof trusses is 14’ 2%4’’, 
whereas the office is only 9’ 10’’ high. It can be disassembled readily and in 
this connection, there is attached, a letter addressed to the postmaster, by the 
owner of the premises, setting forth his understanding that the materials 
purchased by the Government remain its’ property and are subject to removal 
at will. 

a a = > * 7 

I would like to emphasize the point that this building was originally leased 

to take care of the trucks assigned to the post office at Newark only and that 
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the office furnished at that time was in accordance with specifications and 
drawings approved by the Postal Service and was in every respect satisfactory. 
It later developed that it would be more economical to repair Government- 
owned trucks operating in the immediate vicinity of Newark at the Newark 
post-office garage than to have the work done locally, and that office was 
designated to take care of the trucks assigned to 35 post offices. As indicated 
in my previous letter, this necessitated employing a force of mechanics for 
overhaul work and made it imperative that the supervisors be located on the 
ground floor where the employees in the shops would be under observation at 
all times. 

Further consideration of this matter is requested in view of the fact that the 
owner of the premises has agreed that the work is not a permanent improve- 
ment and that the items furnished by the department are subject to removal 
at the will of the Postmaster General. 


Approximately one-half of this expense was for material pur- 
chased and one-half for labor. 

The lease dated March 23, 1923, between the Alling Co., party of 
the first part, and the Postmaster General, party of the second part, 
provides: 

Space in said building partitioned off by the said party of the first part, for 
office, * * * with all the rights and privileges thereunto belonging, for 
the use of the United States, as and for an automobile garage of the post office 
at Newark, New Jersey, aforesaid, for, during, and until the full end and 
term of ten (10) years then next ensuing, from and after the 1st day of De- 
cember, A. D. nineteen hundred and twenty-one, * * *. 

The said party of the first part hereby covenants and agrees for itself, its 
officers, their successors in office and assigns, * * * and will at all times 
keep said premises, * * * in good repair and condition, to the satisfaction 
of the party of the second part; and in default thereof the said premises shall 


be deemed unfit for use as a garage and no rent shall be due or payable there- 
under until the same shall be put in a satisfactory condition for such 


ae = s 

The facts now submitted show a need of the Government which 
the lessor was not required to supply under the terms of the lease. 
The character of the partition or office being now shown to be such 
as to be readily removable, and not permanent, and the lessor having 
in writing expressly so admitted, credit seems proper. Accordingly, 
based upon this new and material information now before the office 
the former action is reversed, and credit for the payment will be 
allowed. 


(A-—12605) 


PROHIBITION ENFORCEMENT—REWARDS TO INFORMERS 


As it is the legal duty of a warehouseman to report illegal shipments of liquor 
received by him, the furnishing of such reports to prohibition agents of 
the Government does not supply a good consideration for an agreement to 
mike him whole as to all expenses and accrued charges on shipments of 
illicit liquor so received if he would report the same to the prohibition 
agents. Such an agreement is objectionable as being indcfinite in amount 
and in that it may be availed of by the warehouseman only when it is to 
his advantage to do so in order to save himself from financial loss or 
criminal responsibility. Payments will be authorized under such past 
agreements on claims accruing prior to March 1, 1926, but such procedure 
is for administrative correction. 
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Decision by Comptroller General McCarl, March 6, 1926: 

The Minneapolis Transfer & Warehouse Co. requested January 7, 
1926, review of settlement No. 090530-T, dated Avgust 14, 1925, 
wherein were disallowed ceztain iiems in its claim No 098244, for 
drayage, handling charges, freight advanced, and storage from Janu- 
ary 11 to May 19, 1924, inclusive, on 103 cases and 1 barrel of alcohol, 
said alcohol having been seized by United States prohibition agents 
on January 16, 1924, under the provisions of section 25 of the act of 
October 28, 1919, 41 Stat. 315, which provides, in part, that: 

It shall be unlawful to have or possess any liquor or property designed for 
the manufacture of liquor intended for use im violating this titse or which has 
been so used, and no property rights shall exist in any such liquor or property. 
A search warrant may issue as provided in * * * = [act of June 15, 1917, 
40 Stat. 228], and such liquor, the containers thereof, and such property so 
seized shall be subject to such disposition as the court may make thereof. If 
it is found that sucb liquor or property was so unlawfully aeld or possessed, 
or had been so unlawfully used, the liquor, and all property designed for the 


unlawful manufacture of liquor, shall be destroyed, unless the court shall other- 
wise order. * * * 


In submitting its claim the warehouse company stated as follows: 


In accordance with our telephone conversation with you to-day, we are 
enclosing you herewith two freight bills, one for $94.95 covering freight charges 
on 108 cartons medicive, and the other for $4.12 covering the freight charges on 
one barrel medicine. These two consignments, it appears, originated in New 
York, coming to Chicago, and were there loaded into a car by W. S. Miller Co. 
and consigned to us in w car cf miscellaneous merchandise. Aiter the shipment 
arrived here at our freight house, some of the bottles having been broken, our 
warchouseman informed us that it smelled like alcohol. 

We immediately notified your office, whereupon you seized the goods and 
same were placed in storage. We also furnished your office a letter, which was 
given to your Mr. Maloney, on the letterhead of the Diamond Drug Co., New 
York, and signed by Ben Miller, to assist your office in locating the law- 
breakers. 

The Federal prohibition director for the State of M:nnesota states 
that his office had been advised by the warehouse con: pany of their 
suspicions regard'ng the shipment held in their warehouse and had 
agreed that, in case of seizure, any expense the company might have 
in the matter would be taken care of by that office. 

It also appears that pursuant to said arrangement claimant per- 
mitted the prohibition officers to examine the shipment and take 
samples of the alcohcl for purposes of chemical analysis before 
issuance of search warrant and otherwise cooperated with the prohi- 
bition authorities. 

Agreements, such as involved in this case, to make a person whole 
as to all expenses incurred and as to all claims for storage accrued 
against liquors in his possession, in consideration of his furnishing 
information as to their character and possession, are of doubtful 
legality, not only as to subject matter but are indefinite as to the 
amount for which the appropriation is obligated. So, too, it is not 
beyond natural presumption that under such an arrangement the 
information might be given to the prohibition authorities only when 
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delivery to the owner would be difficult or dangerous, or when the 
possessor otherwise faces a loss which it is sought to avoid by effect- 
ing collection from the Government under the agreement. The pro- 
visions of sections 3, 6, 10, 14, 15, 21, 25, and 33 of the national pro- 
hibition act, 41 Stat. 305, et seg., against receiving, transporting, or 
possessing liquors would appear to make it incumbent upon any 
person, for their own protection, to refuse to receive suspicious ship- 
ments without their contents being disclosed or, if innocently received 
and then discovered to be contraband, to immediately notify the pro- 
hibition officers to avoid any charge against the possessor being a 
party to the law’s violation. Information furnished as a legal duty 
or as a matter of self-protection does not supply a good consideration 
for an agreement to pay for such information. 

The necessity for correction of administrative procedure that 
appears to be pursued will be brought to the attention of the Secre- 
tary of the Treasury. 

Upon review and in accordance with the foregoing, there is cer- 
tified due claimant the sum of $122.53. 


(A-13108) 


BURIAL EXPENSES—MEMBERS OF NAVAL RESERVE 


Under section 14 of the act of February 28, 1925, 43 Stat. 1084, the burial 
expenses of a member of the Naval Reserve dying as a result of injuries 
received in line of duty in time of peace are not payable from naval funds, 
but are payable, if authorized, under the provisions of the Employees’ 
Compensation Act of September 7, 1916, 39 Stat. 742. 

Comptroller General McCarl to the Secretary of the Navy, March 6, 1926: 

There has been received your reference of February 12, 1926, re- 
questing decision whether there may be paid from the funds appro- 
priated for the Navy Department, the bill of J. H. Busch & Son, 
funeral directors, Cleveland, Ohio, amounting to $364.90,-for the 
burial of Charles Frank Zimmerman, a member of the United States 
Naval Reserve, who was drowned August 23, 1925, while serving on 
active duty for training aboard the U. S. S. Wilmington, the expense 
having been incurred by order of the commanding officer of said 
vessel and Commander Anthony F. Nicklett, (D-F) United States 
Naval Reserve. 

The act of February 28, 1925, 43 Stat. 1080, not only abolishes the 
Naval Reserve Force, but also expressly repeals all provisions of law 
relating thereto contained in the act of August 29, 1916, 39 Stat. 587, 
and other acts under which it was established, and creates in lieu 
_ thereof a Naval Reserve. 
11273°—26——46 
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Said act is new legislation on a new, though kindred subject, and 
is to be interpreted according to the intention of the Congress, as 
determined from the language employed therein. Section 14 thereof 
reads as follows: 


That if in time of peace any officer or enlisted man of the Naval Reserve is 
physically injured in the line of duty while performing active duty, authorized 
training duty with or without pay, or when employed in authorized travel to 
und from such duty, or dies as the result of such physical injury, he or his 
beneficiary shall be entitled to all the benefits prescribed by law for civil 
employees of the United States who are physically injured in the line of duty 
or who die as the result thereof, and the United States Employees’ Compensa- 
tion Commission.shall have jurisdiction in such cases and shall perform the 
same duties with reference thereto as in the cases of civil employees of the 
United States so injured: Provided, That in no case shall sickness or disease be 
regarded as an injury within the meaning of this section relating to the Naval 
Reserve. 




























This section of the Naval Reserve Act, supra, provides with respect 
to a number of the Naval Reserve injured in the line of duty, or 
who dies as a result of such injury, the same benefits provided by 
what is known as the compensation act of September 7, 1916, 39 Stat. 
742, to civil employees under like circumstances. Therefore such 
burial expenses, if any, as are authorized to be paid in this case are 
for payment in accordance with the provisions of the said act of Sep- 
tember 7, 1916, and from the appropriation under the administrative 
control of the United States Employees’ Compensation Commission. 

You are accordingly advised that payment of the inclosed bill for 
the burial of Frank Clark Zimmerman, a deceased reservist, from 
naval funds is not authorized. 


(A-13264) 
PERSONAL SERVICES—TELEPHONE OPERATORS 

















Services rendered by temporary relief telephone operators ure personal services 
regardless of whether they are engaged under a formal appointment, or by 
entering into a contract with the person who is to perform the services or 
with a commercial concern which agrees to furnish the service, and payment 
from public funds for such services is prohibited by the act of August 5, 
1882, 22 Stat. 255, unless specifically appropriated for in some annual appro- 
priation act. 

Where the Congress has made a specific provision for the employment of 
personal services for a certain purpose a general lump sum or contingent 
appropriation may not be used to increase or supplement the force thus 

specifically provided for. 





Comptroller General McCarl to the Secretary of Commerce, March 6, 1926: 

I have your letter of February 19, 1926, requesting decision whether 
the appropriation made for contingent expenses for the Department 
of Commerce for the fiscal year 1926 is available for the payment of 
salaries of temporary relief telephone operators. 

The act of February 27, 1925, 43 Stat. 1014, 1033, making appro- 
priation for the Department of Commerce for the fiscal year 1926, 
provides : 
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Salaries: Secretary of Commerce, * * * and other personal services in 
the District of Columbia in accordance with “the Classification Act of 1923,” 
* * * in all, $230,380. 


* * * s * * * 


For contingent and miscellaneous expenses of the offices and bureaus of the 
department, including those for which appropriations for contingent and mis- 
cellaneous expenses are specifically made, including * * * telephone service; 
* * * and all other miscellaneous items and necessary expenses not included 
in the foregoing, $200,000, * *. *., 


Section 4 of the act of August 5, 1882, 22 Stat. 255, prohibits em- 
ployment of personal services in any executive department or sub- 
ordinate bureau or office thereof at the seat of government, except 
only at such rates and in such numbers, respectively, as may be 
specifically appropriated for in annual appropriation acts, and also 
prohibits payment for such personal services from any contingent 
appropriation, or appropriation for any specific or general purpose: 

Unless such employment is authorized and payment therefor specifically pro- 
vided in the law granting the appropriation, * * *. 

The services of a telephone operator are clearly personal services, 
regardless of whether they are engaged under a formal appointment, 
or by entering into a contract with the person who is to perform the 
services or with a commercial concern which agrees to furnish the 
service. In either case the provisions of the act of 1882, supra, are 
applicable and payment for the services is grohibited unless specifi- 
cally provided for. 

Where the Congress has made a specific provision for the employ- 
ment of personal services for a certain purpose, a general lump sum 
or contingent appropriation may not be used to increase or supple- 
ment the force thus specifically provided for. 

In the present matter it appears that the salaries of the regularly 
employed telephone operators for the fiscal year 1926 were estimated 
for and payments on account thereof have been made from the appro- 
priation for salaries, Office of the Secretary, Department of Com- 
merce. 

Answering your question specifically, you are advised that the 
payment of the salaries of temporary relief telephone operators from 


the appropriation for contingent expenses, Department of Commerce, 
is not authorized. 


— - 


(A-12901) 


PROPERTY, PRIVATE—LOSS OF INDIAN’S HORSE DUE TO DOURINE 
TEST 


Where a horse belonging to an Indian was accidently killed while under re- 
straint by the Government for the purpose of testing for dourine infection, 
such destruction may properly be regarded as a destruction “on account of 
being infected with dourine,” within the meaning of the act of June 5, 

#24, 48 Stat. 399, and the owner may be reimbursed the value of the 
horse under authority of said act from the appropriation “ Suppressing 
Contagious Diseases among Livestock for Indians, 1925.” 
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Decision by Comptroller General McCarl, March 8, 1926: 

The Secretary of the Interior requested January 29, 1926, review 
of settlement No. 0112279, dated October 29, 1925, wherein was dis- 
allowed the claim of Mrs. Jennie Medicine Body, an Indian, for $400, 
representing the loss sustained through the death of a stallion result- 
ing from accidentally falling into the Missouri River while in pasture 
at Cheyenne Indian Agency during the month of July, 1924. 

The animal referred to with others belonging to the Indians of the 
Cheyenne River Reservation was rounded up and held in the agency 
to be tested for dourine. While in the possession of the Government 
und being held for testing purposes this animal fell over the bank 
into the Missouri River and was killed. The Secretary of: the 
Interior recommends that the claim be paid from the fund “ Indian 
Moneys, Proceeds of Labor, Cheyenne River Indians (Support) 

925.” Said appropriation or fund is not available for the payment 
of such claims. 

The act of June 5, 1924, 43 Stat. 399, provides: 

For reimbursing Indians for livestock which may be hereafter destroyed on 
account of being infected with dourine or other contagious diseases, and for 
expenses in connection with the work of eradicating and preventing such 
diseases, to be expended under such rules and regulations as the Secretary of 
ihe Interior may prescribe, $10,000. 

The destruction of thjs horse, accidentally killed while being re- 
strained by the Government after being suspected of dourine in- 
fection properly may be regarded as a destruction “on account of 
being infected with dourine ” within the meaning of the above-quoted 
provision. It would appear, therefore, that reimbursement of the 
value of the horse accidentally killed while being subjected to the 
dourine test is within the intent and purpose of the appropriation. 

Upon review there is certified as due the claimant the sum of 
$400 payable from the appropriation “ Suppressing Contagious 
Diseases among Live Stock for Indians, 1925.” 


(A-13389) 


GENERAL ACCOUNTING OFFICE, JURISDICTION—SUBSISTENCE, 
FRACTIONAL DAYS 


rhe General Accounting Office has exclusive jurisdiction and authority, sub- 
ject to appeal to the Congress, to determine the availability of appropria- 
tions made in general terms for the support of the activities of the Gov- 
ernment and directions of administrative officers, even though based on a 
court decision believed by them to be applicable, that payments be made 
from such appropriations in contravention of the decisions of the Comp- 
troller General of the United States, afford no protection to disbursing 
officers who are liable to the United States under their official bonds for 
any illegal payments. 
question whether the principles on which a court bases its decision in 
a particular case are applicable in the matter of disbursements from 
general appropriations is for determination by the Comptroller General 
of the United States and not by the department or establishment having 
the administrative direction over the appropriation involved. 
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Locomotion in the vitinage of an employee's post of duty during the ordinary 
working hours does not constitute traveling away from a designated post 
of duty within the meaning and requirements of general statutes for the 
payment of actual expenses of subsistence or per diem in lieu thereof. 

Comptroller General McCarl to the Secretary of War, March 8, 1926: 

In the consideration of certain questions presented to this office 
by Majs. E. S. Daley and F. K. Newcombe, disbursing officers of 
the Engineer Corps, respecting certain payments hereinafter more 
fully described there has come to my attention an opinion of the 
Judge Advocate General of the Army which bears your approval 
by indorsement dated September 29, 1925. The purport of the 
opinion and indorsement is to instruct disbursing officers of the War 
Department to ignore the settlements and decisions of this office in 
the matter of a certain class of payments and to make payments in 
direction contravention thereof. Such action is so inconsistent with 
the fundamental principles on which the accounting and disbursing 
systems of this Government are based that I am loath to regard it 
as representing your attitude and determination in the matter without 
first bringing it to your personal attention. 

Article I, section 9, of the Constitution provides that no money 
shall be drawn from the Treasury save in consequence of an appro- 
priation made by law. The Congress authorizes from time t» time 
the drawing of money from the Treasury either in specific sums 
for specific purposes or for purposes authorized by general provisions 
of law. The public funds which the Army disbursing officers are 
instructed in the opinion and memorandum dated September 29 
1925, to disburse in contravention of the decisions and settlements 


of this office are moneys advanced to them under general appro- 
priations. 


Disbursing officers are strictly accountable for public funds en- 
trusted to them and are liable personally and on their bonds for all 
unauthorized expenditures therefrom, and the matter of determin- 
ing the availability of an appropriation for a use, proposed or ac- 
complished, is, under the law, the duty and responsibility of the 
accounting officers and not that of the official. having administrative 
control over the appropriation. It will be recalled in this connection 
that it is the duty of the accounting officers to settle and adjusi «J! 
claims and accounts in which the United States is interested as 
debtor or creditor. That the matter of final and conclusive control in 
the accounting officers over disbursements from appropriated funds 
is not new, is indicated by a thought expressed by Secretary of the 
Treasury Woodbury in a report to the Senate on December 5, 1534, 
wherein he said: 


It seems required, by a due regard to system, uniformity, and proper ac- 
countability, that neither those empowered by law to decide on the necessity 
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of certain services and purchases nor those who make the purchases and con- 
tracts should also adjust the accounts rendered for them; but that the audi- 
tors themselves, whether the claims originate under the authority of the 
heads of bureaus or of departments, should have the exclusive power, in the 
first instance, to judge of the reasonableness and just amount due, looking 
to all the evidence in the case, and to the laws and fixed prospective regu- 
lations that apply to it * * * (26 Cong. Rec. 4305). 

As a check on the agencies of the Government entrusted with ad- 
ministrative control over appropriations, the Congress established 
by the act of September 2, 1789, 1 Stat. 65, a counterpart of the ac- 
counting system existing under the ordinance of September 26, 
1778, of the Continental Congress. This accounting system provided 
for a comptroller and an auditor to countersign all warrants for 
the drawing of public money from the Treasury as appropriated and 
authorized by law and for the settlement of all claims and demands 
and accounts whatever against the United States. The funda- 
mentals of that system have existed, except for the period from May 
8, 1792, to March 3, 1817, from that date to the present. While from 
1789 to 1921, said accounting system was a part of the Treasury De- 
partment, the Budget and Accounting Act of June 10, 1921, placed 
it under an establishment independent of all of the executive de- 
partments and other establishments, to the end that its functions 
could not be influenced or controlled by or for those required to 
account, or otherwise. 

During the period from May 8, 1792, to March 3, 1817, disburse- 
ments of appropriations for the War and Navy Departments were 
required to be made, not by warrants of the Secretary of the Treas- 
ury countersigned by the Comptroller of the Treasury, as previously 
done pursuant to the requisitions of these departments, according to 
the act of 1789, but by warrants of the Secretaries of War and 
Navy, countersigned by their respective accountants as provided in 
the act of May 8, 1792, 1 Stat. 279, as amended by the act of April 
29, 1816, 3 Stat. 322, and by the act of July 16, 1798, 1 Stat. 610. 
However, even then these accountants were required to report their 
settlements from time to time for the revision and approval of the 
officers of the Treasury. This proved unsatisfactory in practice and 
the act of March 3, 1817, 3 Stat. 366, restored to the then accounting 
officers of the Treasury the authority they had theretofore had under 
the 1789 statute and the Ordinance of 1778, to audit and settle all 
claims and accounts whatever in which the United States is con- 
cerned and to countersign all warrants for the drawing of public 
money from the Treasury. As heretofore stated, Congress has 
never deemed it desirable to modify such authority and jurisdiction 
and this probably for the reasons cogently urged by Postmaster Gen- 
eral Kendall in his annual report of December 4, 1835, for an in- 
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dependent audit by the accounting officers of the Treasury of the 
financial transactions of the Post Office Department. He said: 

* * * It is believed to be a sound principle that public officers who have 
an agency in originating accounts should have none in their settlement. The 
War and Navy Departments are in general organized upon this principle 
* * *, Tf from any cause an illegal expenditure be directed by the head 
of a department, it is the duty of the disbursing agent not to pay the money; 
and if he does pay it, it is the duty of the auditors and comptrollers to reject 
the item in the settlement of his account. * * * (Quoted 1 Law. Comp. 
Dee. 527.) 


The Senate committee which investigated the irregularities then 
existing in the Post Office Department summed the matter up in a 
report dated January 27, 1835 (Sen. Doc. No. 422, Ist sess. 23d 
Cong.), as follows: 

They may be principally traced to the absolute and unchecked power which 
a single individual [the Postmaster General] holds over the resources and 
disbursements and all the vast machinery of the department. The checks of 


various inferior officers upon each other are of no value when all are guided 
and controlled in their acts by one dominant will. * * * 


The act of July 2, 1836, 5 Stat. 80, provided for a sixth auditor 
of the Treasury to audit and settle the transactions of the Post 
Office Department and that duty has since devolved on the account- 
ing officers of the United States. 

There has been no doubt as to the nature of such duties. Attorney 


General Wirt, in an opinion of 1823, with respect to the jurisdiction 
of the accounting officers under the act of March 3, 1817, supra, said, 
in 1 Op. Atty. Gen. 624, 629, that: 


My opinion is that the settlement made of the accounts of individuals by 
the accounting oflicers appvinted by law is final and conclusive, so far as the 
executive department of the Government is concerned. If an individual con- 
ceives himself injured by such settlement, his recourse must be one of the other 
two branches of government—the legislative or judicial. If a balance be found 
against him, by the disallowance of credits which he deems just, he may refuse 
payment and abide a suit; in which case he will have the benefit of the opinion 
of a court and jury. If a balance be found in his favor, but smaller than he 
thinks himself entitled to, his appeal is to Congress, where the representatives 
of the people will pass upon his claim. 


The Court of Claims also considered at length in McKnight v. 
United States, 13 Ct. Cls. 292, 304, the accounting system as it was 
organized under the act of March 3, 1817, and said, with respect to 
the audit and settlement of accounts of disbursing officers, that : 


But vast sums of money are paid to parties for salaries and on other accounts 
by disbursing officers before the claims have passed the Treasury accounting, 
and the number of such officers is large, their appointments being provided for 
by special or general provisions of statute (Rev. Stat., secs. 56-58, 62, 176, 255, 
496, 1153, 1382, 1550, 1563, 1765, 1951, 3144, 3646, 3648, 3658, 3677, 4839, &c.). 
They are all under bonds and responsible for the legality and correctness of 
their payments. Their accounts are finally settled through the accounting offi- 
cers, and every item charged therein is subject to examination and adjustment 
as are all other demands, and only such are allowed as are found to be suffi- 
ciently vouched for and to have been legally and rightly paid. All others are 
rejected, and the disbursing officer and his bondsmen are held liable for any 
balances found against him on such settlement (Rev. Stat., secs. 3622-3625; 
McKee v. United States, 12 C. Cis. R., 553). 
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Even as early as President Andrew Jackson, who had been im- 
portuned to review a settlement of the accounting officers, it had 
been recognized that the spending agencies could not interfere with 
such settlements, for he notified one of your predecessors by an 
indorsement dated July 1, 1835, as follows: 


The report made—Attorney General's opinion referred to. The decision of 
the Second Comptroller is final, over whose decisions the President has no 
power except by removal. The Secretary of War will make known this 
decision to Mr. Peebles. 


President Polk similarly informed one of your predecessors on 
August 9, 1845, in the claim of Bryant, Clements & Co.; and the mat- 
ter of interference of the spending agencies in the settlements of the 
accounting officers finally resulted in the enactment of the provisions 
in the act of March 30, 1868, 15 Stat. 54, which read: 


That the act of March three, eighteen hundred and seventeen, entitled “An 
act to provide for the prompt settlement of public accounts,” shall not be 
construed to authorize the heads of departments to change or modify the bal- 
ances that may be certified to them by the commissioner of customs or the 
comptroller of the treasury, but that such balances, when stated by the auditor 
und properly certified by the comptroller as provided by that act, shall be taken 
and considered as final and conclusive upon the executive branch of the gov- 
ernment, and be subject to revision only by Congress or the proper courts: 
Provided, That the head of the proper department, before signing a warrant 
for any balance certified to him by a comptroller, may submit to such comp- 
troller any facts in his judgment affecting the correctness of such balance, 
but the decision of the comptroller thereon shall be final and conclusive as 
hereinbefore provided. 


The Court of Claims said in Winnisimmet Company v. United 
States, 12 Ct. Cls. 319, 326, with reference to this statute which was 
carried forward as section 191, Revised Statutes, and is now a part 
of section 304 of the Budget and Accounting Act of June 10, 1921, 
12 Stat. 24, that: 

It will be observed that after its passage, though it provided that the deci- 
sion of the comptroller might be reviewed by the proper courts, there was no 


way prescribed for the head of a department, however firm his conviction that 
a claim ought not to be paid, to bring it under such review. * * * 


The Supreme Court of the United States said in St. Louis, Browns- 
ville & Mexico Railway Company v. United States, 268 U. S. 169, 
174, with respect to the jurisdiction and authority of the accounting 
officers under the act of July 31, 1894, 28 Stat. 205, 211, that: 


* * * Payment for transportation, as for other service or supplies, may 
ordinarily be secured by presenting the claim to the appropriate disbursing 
officer of the department served. Because of limitations imposed upon the 
powers of disbursing officers, it is often desirable to present the claim for 
direct settlement to the auditor for the department, who is an accounting oflicer 
of the Treasury. The auditor may allow the claim in whole or in part. If bis 
action is not satisfactory, either to the claimant or to the head of the department 
affected, an appeal may be taken to the Comptroller of the Treasury for its 
revision. In the absence of an appeal, the settlement of the auditor is “ final 
and conclusive upon the executive branch of the Government.” In case of such 
appeal the decision of the comptroller is conclusive. * * * 
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The matter was also considered in /n re Reference, 59 Ct. Cls. 813, 
with respect to the authority subsequent to the Budget and Account- 
ing Act of June 10, 1921, and it was there said that: 


The disallowance of part of the claim of Hubert C. Anderson was reviewed 
by the Comptroller General of the United States at the request of the Treasury 
Department, and the settlement was sustained by his decision rendered De- 
cember 8, 1923. This ruling is conclusive upon the executive branch of the 
Government by virtue of the Dockery Act of 1894 and the act of June 10, 
1921, 42 Stat. 24. There being no authority after this decision by the Comp- 
troller General for the Treasury Department to settle or pay the claim it can 
not be transmitted by the secretary under section 148. See Secor case, 54 C. 
Cls., 92, 107. 


It is proper here to note that one of your predecessors recom- 
mended to the Congress that the act of March 30, 1868, supra, be 
repealed and the communication was referred to the House Com- 
mittee on Revision of the Laws which reported among other things, 
that: 


In the judgment of the committee the present system of public accounting 
(which has worked so satisfactorily with few interruptions for more than half 
a century) ought not to be disturbed, and that the act of March 30, 1868, which 
was designed to prevent such interruptions in the future, was just and wise, 
und that no necessity exists for its repeal or modification. (26 Cong. Rec. 4342.) 


This committee further reported that the accounting system of the 
United States was “ designed to prevent officers who made or directed 
the expenditure from having any voice or influence in judging of the 


legality or rightfulness of it, and such check was necessary to insure 
a judicious and honest expenditure of the public funds.” (This re- 
port is republished in 26 Cong. Record 4341, 4342.) 

It is, therefore, clear as a matter of practice, as a matter of statutes, 
and as a matter of court decisions that the accounting and disbursing 
systems of the United States have been established, except for the 
period from 1798 to 1817 as respects the War and Navy Departments, 
and except for the period to 1836 as respects the Post Office Depart- 
ment, on the principle stated by Secretary Woodbury in his report of 
1834; that is, that the officers concerned with the necessity of ser- 
vices and purchases should not settle and adjust the pecuniary obli- 
gations arising therefrom and that such settlement and adjustment 
should be made by the accounting officers of the United States with- 
out any interference whatever by the spending agencies of the Gov- 
ernment. See decision of the Second Comptroller of the Treasury 
dated February 10, 1851, republished in 1 Lawrence, Comptroller’s 
Decisions, 510, 533. 

The Congress provided in section 8 of the act of July 31, 1894, that 
the head of an executive department or independent establishment 
or disbursing officer could apply to the Comptrollers of the Treasury, 
now the Comptroller General of the United States, for decision of 
any question involved in a payment to be made by them or under 
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them, which decision, when rendered, “shall govern * * * in 
passing upon the account containing said disbursement.” The purpose 
of this section was declared by its sponsors (House Report No. 637, 
53d Congress, 2d session) to be “a measure of relief for disbursing 
officers, and also to allow the executive departments to know what 
the action of the comptroller will be before an expense is incurred 
by them.” 

Prior to this provision of law, the heads of some of the depart- 
ments who disagreed with some particular class of settlements made 
by the accounting officers and not having authority in view of the act 
of March 30, 1868, to interfere with said settlements, attempted by 
indirection to secure acceptance of their views. This was done by 
application to the Attorney General for an opinion. However, since 
1894, the Attorneys General, with a few recent exceptions, have re- 
fused to render opinions respecting disbursement of public funds 
(see 20 Op. Atty. Gen. 655, 21 id. 178, id. 188, id. 221, id. 405, id. 530; 
99 id. 581; 23 id. 1, id. 2, id. 10, id. 86, id. 431, id. 468, id. 586; 24 id. 
85 ; 24 id. 553; 25 id, 185; 28 id. 129; 33 id. 265, id. 268) because “ the 
comptroller, by his greater experience is better qualified to pass upon 
[them], and it is desirable to avoid any possible conflict of prece- 
dents.” 

Ex-President and now Chief Justice Taft summarized the matter 
at page 81 of his book on “Our Chief Magistrate and His Powers,” 


as it existed prior to the Budget and Accounting Act of 1921, as 
follows: 


Then consider the drawing of money from the Treasury Department under 
an appropriation act. The drawing of the warrant must be approved by the 
Comptroller of the Treasury. It is for him to say how the appropriation act 
shall be construed and whether the warrant is lawful and whether the money 
can be drawn. The Comptroller of the Treasury is an appointee of the Presi- 
dent, and in a general sense is his subordinate. If the President does not like 
him as a comptroller, he can remove him and with the consent of the Senate 
put in another one, but under the act of Congress creating the office, the 
President can not control or revise the decisions of this officer. His work is 
like the work I have referred to, quasi judicial. If the claim is rejected by 
him, the claimant may in some cases carry his case into the Court of Claims, 
but if he decides for the claimant, the public and those interested in main- 
taining the side of the Government have no appeal, and his decision is final. 


There is, of course, a clear right to appeal to the Congress from 
a decision of the chief accounting officer denying the availability 
of an appropriation for the payment of a claim but there is no ap- 
peal to the head of an executive department nor to the courts from 
such decision. There is no appeal to the courts for the courts are 
not concerned with the availability of appropriations; their judg- 
ments on the merits of claims against the United States must be 
reported to the Congress in accordance with the act of September 
30, 1890, 26 Stat. 537, for a specific appropriation before they may 
be paid and it rests in the discretion of the Congress under Article 
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I, section 9, of the Constitution, whether such appropriation shall 
be made. 

The decisions of the courts are always helpful to the accounting 
officers, especially so when a question that has given difficulty has 
been so fully and fairly submitted to the court as to permit of due 
consideration thereof and a clarifying opinion thereon, but the 
matter of applying the principles thus worked out to questions in- 
volving the uses of appropriated funds is one for the accounting 
officers rather than claimants or those whose duty it is to account. 

It was reported February 16, 1869, by the aforesaid House Com- 
mittee on Revision of the Laws with respect to the request of your 
predecessor for repeal or modification of the act of March 30, 1868, 
supra, that: 

* * * power in the head of the War on any other Department to set aside 
and change the findings of the accounting oflicers of the Government is at 
war with the whole principle upon which the system is based; that the allow- 
ance and settlement of the disbursement of all public funds should be vested 
wholly in a set of officers other and different from those who made the ex- 
penditure. If their allowances and settlements can be set aside and changed 
by the head of the Department under whose direction the money was paid. 
or the claim accrucd, then the whole sysiem of checks to improper expenditures, 
which it was supposed had been established, falls to the ground. (26 Cong. 
Ree. 4342.) . 

I am loath to believe that in your directions of September 29, 
1925, to disbursing officers to make certain classes of payments in 
direct contravention of decisions of this office, you had any inten- 
tion of attempting at this late date to override the plain and unam- 
biguous terms of the law and the practices of a century, or to adopt 
a procedure contrary to that established in the wisdom of the illus- 
trious statesmen to whose works reference is made herein, or to 
renew the efforts of certain of your predecessors to render ineffective 
any accounting for public funds, and thus to bring forward the 
question whether this office in order to enforce its decisions must 
withhold approval of further advances of funds to any disbursing 
officers of your department who may so disregard the requirements 
of law in the matter. I can only assume that such directions were 
given without consideration of the foregoing and through zeal for 
the supposed welfare of the civilian employees of your department 
in a belief that the memorandum decision of the Court of Claims 
in the Ward case, rather than the decisions of this office, represented 
the sounder view of the law for the disbursement of general ap- 
propriations. 

Setting aside for the moment the fact that the law and practices 
of more than a century impose on the accounting officers of the 
United States the responsibility in the matter, and that it is the 
duty of disbursing officers to conform to and abide by the settle- 
ments and decisions of said accounting officers, right or wrong, let 
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us again consider the law with respect to the class of payments 
involved in your indorsement of September 29, 1925, bearing in 
mind the fact that the decisions of the Court of Claims are con- 
cerned with the merits of claims against the United States, and 
that its judgments, when rendered against the Government, must 
be specifically appropriated for by the Congress before they may 
be paid, while the decisions of this office are concerned primarily 
with the availability of appropriations, except in a comparativeiy 
few instances where its jurisdiction on the merits of the claim is 
exclusive. See United States v. Babcock, 250 U. S. 328, for one 
of such instances. The Court of Claims recognized this distinction 
in Geddes vy. United States, 38 Ct. Cls. 428, at page 444, as follows: 
The accounting oiflivers are the guardians of the appropriations. It is 
their business to see that no money is paid out of the Treasury unless the 
payment is authorized by an appropriation act. It is not their business to 
adjudicate abstract questions of legal right beyond the legal right of a person 
to be paid out of a specific appropriation. An appropriation constitutes the 
means for discharging the legal debts of the Government. 
The judgment of a court has nothing to do with the means—with the remedy 


for satisfying a judgment. It is the business of courts to render judgments, 


leaving to Congress and the executive officers the duty of satisfying them. 
* om & 






Section 9 of the act of July 18, 1918, 40 Stat. 912, which is, in 
effect, an amendment of the act of March 3, 1875, and similar to the 
acts of April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 680, 
is a provision of permanent law with respect to travel expenses 
of civilian employees of the Engineer Department of the Army, and 
provides: 

That hereafter when the eXpenses of persons engaged in field work or 
traveling on official business outside of the District of Columbia, and away 
from their designated posts of duty, are chargeable to appropriations of the 
Engineer Department, a per diem of not exceeding $4 may be allowed in lieu 
of subsistence when not otherwise fixed by law. 

Assuming proper orders for travel issued in the discretion of 
your department, said act authorized per diems of $4 in lieu of 
subsistence, (1) when the employee is engaged in field work, and 
(2) when traveling outside of the District of Columbia and away 
from their designated posts of duty. 

The men to whom you have directed that payments of per diem 
be made in contravention of the decisions and settlements of this 
office clearly were not engaged in field work. The only question, 
therefore, is whether they were traveling “away from their desig- 
nated posts of duty.” In my decision in 5 Comp. Gen. 100 (with 
which compare the language of the Court of Claims in decision 
dated November 16, 1925, in Anderson v. United States), I reviewed 
the history of these reimbursement statutes and cited various deci- 
sions of the Supreme Court of the United States and prior decisions 
of the Court of Claims holding that locomotion in the vicinage of 
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the post of duty did not constitute traveling away from a desig 
nated post of duty within the contemplation of these per diem and 
subsistence statutes as indicated either by their history or their 
requirements. As stated in United States v. Smith, 158 U. S., at 
page 352: 

* * * Reimbursement is only intended in cases where an expense is 
incurred in the services of the Government, which would not be incurred if 
the claimant were living at bis usual place of abode. * * * 

It is a well-known fact that under present day economic and 
employment conditions the ordinary employee of the Government 
does not take his noonday meal at his home, and without expense. 
He either carries his lunch with him to his work or secures it at 
some lunch room or more pretentious establishment. Short absences 
from a Government office during the ordinary period between the 
morning and evening meals do not necessarily increase the subsis- 
tence expenses of the employee but even so, there appears neither 
reason nor justification for the increase of the employee’s salary in 
violation of section 1765, Revised Statutes, by the amount of his 
expenditure for his noonday meal—an expenditure which he would 
have made no matter whether he was physically located at his post 
of duty or on a short trip between the hours of 8 a. m. and 6 p. m. 
therefrom if he was accustomed to purchase such noonday meal, 
instead of carrying it with him—but at all events advantage is not 
to be taken by him of a condition and purchase a meal because of 
opportunity to put the expense upon the United States. Compare 
the decision in the Ward case with the contrary holding in 7es¢ 
v. United States, 27 Ct. Cls. 352, and Hartman v. United States, 40 
id. 133. As to the proposition that short trips from a station do 
not constitute traveling, see Harriston v. State, 37 S. W. 858, cited 
in 5 Comp. Gen. 100. Such being the situation, I did not feel 
justified in holding that general appropriations were available for 
reimbursement to employees of the cost of meals taken when on 
short trips within their district, or in the vicinity of their per- 
manent stations, and hence the rule was established that general 
appropriations were not chargeable with reimbursement of the cost 
of such meals when the short trips occurred between the hours of 
8 a. m. and 6 p. m. of the same day. 

It is not believed that the possible difficulties confronting the ac- 
counting officers in accomplishing return to the Treasury of funds 
so used as to render it improper for them to give credit, as sug- 
gested in paragraph 21 of the opinion of the Judge Advocate 
General, are proper for consideration or could have influenced your 
action in the matter. 

From what has been said herein, it will doubtless be clear to you 
that this office may*not properly accept the opinion of the Judge 
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Advocate General, or your action based thereon, as authority for 
allowing, in the accounts of disbursing officers, credit for payments 
made in contravention of the decisions of this office. Therefore, to 
the end that matters may not become unduly complicated, I venture 
the hope that you will find it proper to give early further considera- 
tion to the opinion of the Judge Advocate General and your indorse- 
ment thereof and that I may be advised of any action taken by you 
relative thereto. 








































(A-11259) 


ADVERTISING, ACCEPTANCE OF OTHER THAN LOWEST BID— 
DETAIL SPECIFICATIONS 





The attaching to and making a part of the advertisement for bids, the specifica 
tions of a particular make of truck limits competition and is not a com- 
pliance with section 3709, Revised Statutes. 

In advertising for trucks to be furnished the Government the specifications 
should stipulate only the essential features necessary to meet the require- 
ments so that there may be opportunity for competition. The specifying 

of minor details has nothing to do with the need for a truck and only 

results in limiting competition. 


Comptroller General McCarl to the Governor, the Panama Canal, March 
9, 1926: 


I have a letter dated February 27, 1926, from the general purchas- 
ing agent, Panama Canal, presumably at your direction, with fur- 
ther reference to the protest made by the Autocar Sales & Service 
Co., Washington, D. C., that the Panama Canal in purchasing motor 
trucks draw their specifications so as to prevent competition. You 
state in part that: 


Referring to the second paragraph of the Autocar Sales and Service Com- 
pany’s letter to you of October 30, 1925, criticizing the general practice of the 
Panama Canal in purchasing motor trucks, and calling attention especially to 
Circular Invitation No. 1705, dated October 23, 1925, as a representative in- 
stance of specifications that eliminate competition in making such purchases, 
the facts of the instant case are as follows: 

In connection with the purchase of motor trucks under W-130280, herein- 
before referred to, the Panama Canal had made an investigation and study of 
its motor truck service with a view to improvement in its efficiency and 
economy of maintenance and operation. In canvassing bids received under 
that order the specifications of the Federal Motor Truck Company were con- 
sidered as being well adapted to the Panama Canal service and the price 
offered was relatively low. It wus thought that it might be desirable to make 
a trial and comparison between these trucks and the “ Dodge” trucks then in 
general use at the Isthmus. Accordingly, bids were invited by Circular 1705 
for three truck chasses upon the specifications of the Federal Motor Truck 
Company, including the sleeve valve in engine, which is a distinctive feature 
of that truck. 

This circular also contained the standard provision hereinbefore quoted 
on page 2 of this letter, and bids were in fact received from three companies 
other than the Federal Motor Truck Company to whom award was made. The 
specifications of the lower-priced trucks offered varied from the specifications 
in essential points, and, therefore, were not satisfactory for the service re- 
quired. 

The disinterested effort of the Autocar Sales and Servfee Company to improve 
Government procedure for purchasing motor trucks is duly appreciated, but 
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this office is unable to see wherein the present procedure of the Panama Canal 
for such purchases is unsound in business principle or in any way prejudicial 
to the best interests of the Government. 

It has been held in numerous decisions by this office and the 
courts that the provisions of section 3709, Revised Statutes, are 
designed to give all manufacturers, etc., equal right to compete for 
Government business; secure to the Government the benefits which 
flow from competition; to prevent unjust favoritism by an officer of 
the Government in making purchases on public account, and to 
raise a bar against collusion and fraud in procuring supplies and 
letting contracts. The provisions of the statute are mandatory and 
its requirements are to be strictly enforced and no procedure 
amounting to noncompliance with its terms is authorized. 

It is to be noted that you state that the specifications accompany- 
ing Circular Invitation No. 1705, dated October 23, 1925, are the 
specifications of the Federal Motor Truck Co. It has been con- 
sistently held that the naming of a particular make of truck, etc., 
in the advertisement for proposals to the exclusion of others of 
equal quality is not a compliance with section 3709, Revised Statutes, 
1 Comp. Gen. 59, id. 184, id, 698; 11 Comp. Dec. 36; 27 dd. 896. 
The same rule would apply in the matter here presented for the 
reason that the attaching to and making a part of the advertisement 
for bids the specifications of a particular make of truck practically 
excludes other makes and prevents competition. Specifying minor 
details has nothing to do with the need for a truck and apparently 
the only purpose resulting thereby is to limit competition. If such 
a procedure is permitted, it would practically nullify the law re- 
quiring advertising as a condition precedent. Not only is such a 
procedure unauthorized as being in direct conflict with section 3709, 
Revised Statutes, but it leads to dissatisfaction among bidders and 
should be discontinued. 

I would therefore suggest that the methods of purchase by the 
Panama Canal must be corrected so that bids be not asked under 
specifications so worded as to limit to a particular make as in the 
instant matter, 


(A-13069) 


PATENTS—PAYMENT OF ROYALTIES 






Where the Government purchased counting machines upon the market, hav- 
ng a patented attachment thereon, and used them without the knowledge 
of claimant’s patent, there is no presumption of an implied contract for 
the payment of a royalty and a claim based upon the use of such patent 
is one in the nature of unliquidated damages for a tortious use to be 
enforced by suit in the Court of Claims in accordance with the act of 
July 1, 1918, 40 Stat. 705. 

A patent issued to a party is only prima facie evidence of the validity of the 

patent and in a proceeding based upon the unauthorized use thereof, any 

and all defenses may be availed of. 
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Com ptroller General McCarl to the Secretary of War, March 9, 1926: 

I have your letter of February 5, 1926, in which you request my 
decision of a question arising out of facts set forth in a letter of 
the Attorney General, dated December 15, 1925, as follows: 


“The owner of patent 1,464,683, granted to N. C. Ovaitt August 14, 1923 for 
counter attachment for counting machines, has made a claim against the 
Government for infringement of the patent in the Government’s ownership 
and use of certain pay roll machines purchased from the International Money 
Machine Company. The Ovaitt patent was issued as the result of interference 
proceedings with a patent application, under which the International Com- 
pany was operating. The International Company has gone through bank- 
ruptcy and it can not be looked to for indemnification for infringement of 
patents. It seems clear that the International machines owned and used by 
the Government infringe some of the claims of the Ovaitt patent, and it is 
probable that the claims are valid and litigation based on the patent would 
be successful as against the Government. 

“The owner of the patent has exhibited to us a long list of large corpora- 
tions in the United States which have entered into license agreements and 
have paid for past infringement and the right to future use $50 for each 
machine. We have directly communicated with some of these corporations 
and find that the royalty was paid after a careful investigation of the patent. 
Our own independent investigation of the patent confirms the impression thus 
acquired that the patent is probably valid and being infringed by the 
Government. 

“The reports from the various departments of the Government indicate that 
at least 145 machines are owned by the Government. At the usual established 
royalty for the patent—namely, $50 for each machine—-the owner might 
therefore expect to recover upwards of $7,000. He has indicated, however, 
that he will be willing to settle with the Government for $2,000, in considera- 
tion of which he will relieve the Government of all charges for past infringe- 
ment and also give the Government a license for future use of its machines. 
The Department of Justice recommends this arrangement provided the money 
is available. 

“The letter of the Acting Secretary of War to the Attorney General of 
August 7, 1925, indicates that your department had 84 of these machines in 
use and 47 in storage. Since your department has 131 of the 145 machines lo- 
eated in the Government, we should be glad to have you indicate whether you 
wish to enter into the license arrangement proposed by the owner of the 
patent and whether you have available the necessary $2,000 to purchase the 
license.” 


You add to the statement of the Attorney General that, in effect, 
the payment proposed to be made in this case would cover royalties 
that should have been included in the original purchase price of the 
machines in question, and charged to the appropriations that bore 
the original cost, but the records show that some of the 131 machines 
used in the War Department were purchased as long ago as 1912 
and the others at various times thereafter to including 1919, and 
further state: 

However, in view of the length of time during which all of these machines 
have been in use the consideration moving to the United States for the license 
which it is desired to obtain would relate principally to the unauthorized use 
of these machines in past fiscal years, and it would seem, therefore, that*the 
proposed payment might fairly be made from some appropriation no longer 
current provided an available balance remains thereunder. There is also for 
consideration in this connection the fact that if the royalty of $50.00 for each 
machine which, it is stated, is being charged private owners, were to be applied 
to the machines in use in the Army alone, the total amount of such royalties 
would be far in excess of $2,000.00, the sum which the owner of the patent is 
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willing to accept for a license covering all the machines now in the possession 
of the United States. Accordingly, it would seem advisable to procure a 
license for the machines in use under the War Department in the various 
branches of the Army, which constitute practically all the machines owned 
by the United States; and since it appears that, without extra cost, the license 
may be made to cover the few other machines in use in other departments of 
the Government it would, of course, be in the interest of economy to include 
these machines within the operation of the War Department license. 

The appropriation “ Regular Supplies” for the fiscal year 1924, the year in 
which, it is understood, the claim for royalties arose, was available for the 
purchase of machines of this character and an unobligated balance remains 
thereunder far in excess of $2,000.00. Accordingly, in view of the considera- 
tions stated, your advance decision is requested of the question whether, if 
an agreement be entered into with the holder of the Ovaitt patent referred 
to for a nonexclusive license covering, and in full discharge of all past in- 
fringement and future use of all the machines covered by his patent now in 
the possession of the United States, payment for such license may lawfully 
be made from the appropriation “ Regular Supplies, 1924,” or from any other 
appropriation under the War Department. 

A copy of the patent in questior discloses that it was originally 
filed October 13, 1911, Serial No. 654442, and another application 
filed July 2, 1917, Serial No. 178116, while the patent was not 
granted until August 14, 1923. If the patentee is claiming damages 
for infringement for all prior use—that is, for use prior to issuance 
of patent—no such rights appear to exist. See Standard Scale & 
Foundry Co. v. McDonald, et al., 127 U. S. 709. Also, there is for 
consideration that the lapse of time between the filings of the two 
applications, during which others were manufacturing, may estab- 
lish constructive abandonment. The issuance of a patent is only 
prima facie evidence of validity which may be rebutted, and there 
is, in addition to the foregoing, record that proceedings were insti- 
tuted in the eastern district of Pennsylvania, dated October 16, 
1925, Ovaitt v. Walter A. Ulshoofer, case No. 3469, which places 
in issue some question of infringement necessarily involving the 
validity of the patent. 

The statements in the submission indicate that there was no such 
use of the claimant’s patent as would establish a contractual relation 
either express or implied, for whatever was used was without knowl- 
edge of claimant’s patent, thereby precluding any presumption of 
an agreement concerning it. Therefore the claim based upon an 
alleged use of claimant’s invention is one in the nature of un- 
liquidated damages as for a tortious use. 

In this connection your attention is invited to the act of July 1, 
1918, 40 Stat. 705, providing that whenever an invention described 
in ard covered by a patent of the United States shall hereafter 
be used or manufactured by or for the United States without license 
of the owner thereof or lawful right to use or manufacture the 
same, such owner’s remedy shall be by suit against the United 
States in the Court of Claims for the recovery of his reasonable and 
11273°—26——47 
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entire compensation for such use and manufacture, and providing 
further: 










































* * * ‘That said Court of Claims shall not entertain a suit or award 
compensation under the provisions of this Act where the claim for compen- 
sation is based on the use or manufacture by or for the United States of any 
article heretofore owned, leased, used by, or in the possession of the United 
States: Provided further, That in any such suit the United States may avail 
itself of any and all defenses, general or special, that might be pleaded by a 
defendant in an action for infringement, as set forth in Title Sixty of the 
| Revised Statutes, or otherwise; * * *. 
| 


Answering your specific question, permit me to advise that from 

the facts disclosed there appears no obligation of the United States 

| chargeable against the appropriation “ Regular Supplies, 1924,” or 
| any other appropriation brought to the attention of this office. 
; 
: 


(A-12882) 


MARSHALS, UNITED STATES—SERVICE OF WRITS OF VENIRE 
FACIAS 


As section 279 of the Judicial Code, act of March 3, 1911, 36 Stat. 1165, requires 

that all writs of venire facias shall be served and returned by the marshal 
; in person, or by his deputy, where the jurors reside at the place at which 
; the court is held, there is no authority for the payment from public funds 
of the cost of serving such writs by registered mail upon persons residing 
within the limits of the city or town wherein the court is to be held. 


Comptroller General McCarl to Hugh L. Patton, United States Marshal, 

March 10, 1926: 

Receipt is acknowledged of your letter of January 14, 1926, re- 
questing review of settlement C-32844—J of November 19, 1925, dis- 
allowing credit for $1.26 in your accounts, representing registry 
charges on summons for seven jurors residing at Lander, Wyo., at 
which place the court was to be held, the service being by registered 
mail instead of in person. 

It is represented that three of the jurors in question resided 38 
miles, 514 miles, and 6 miles from Lander, Wyo. On this showing 
the service by registered mail was proper. 

As to the remainder it is argued that the service by registered mail 
was justified by the expense that would otherwise have been neces- 
sary in sending a deputy from Cheyenne or Casper to Lander for 
that purpose. 

Section 279 of the Judicial Code, 36 Stat. 1165, provides: 

Writs of venire facias * * * shall be served and returned by the marshal 
in person, or by his deputy; * * *. Any person named in such writ who 
resides elsewhere than at the place at which the court is held, shall be served 
by the marshal mailing a copy thereof to such person commanding him to 


attend as a juror at a time and place designated therein, which copy shall be 


registered and deposited in the post office addressed to such person at his usual 
post-office address. * * * 
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This section of the code requires as a major proposition the service 
of all writs of venire facias in person. It makes an exception only in 
the case of jurors residing “elsewhere than at the place at which the 
court is held.” Accordingly there was no authority for the service by 
registered mail in the case of jurors residing at Lander, the law re- 
quiring such service to be made “in person.” Appeal 35608, March 
14, 1921; A. D. 2007, March 19, 1918; Appeal 37261, September 17, 
1921; Review 1778, May 13, 1922. 

It may be further remarked that the necessity of sending a deputy 
from Cheyenne or Casper, Wyo., as suggested in your letter, to make 
the service is not apparent. Sec. 115 of the Judicial Code, as 
amended by the act of June 5, 1924, 43 Stat. 388, makes the following 
requirement : 

* * * The marshal and clerk of the said court shall each, respectively, 
appoint at least one deputy to reside at Casper, and one to reside at Evanston, 
and one to reside at Lander, and shall also maintain an office at each of those 
places. * * * 

If section 115 of the code is complied with and a deputy appointed 
to reside at Lander, Wyo., there appears no necessity for incurring 
any expense of travel or of registry fees in serving venire facias at 
that place. 

Upon review the disallowance to the extent of 72 cents must be and 


is sustained and 54 cents is certified for credit in your accounts. 


( A-13383) 
CONTRACTS—ADVERTISING FOR BIDS 


Unless the public need is such as to require immediate delivery of the articles 
or performance of the service, the procurement thereof must be in accord- 
ance with section 3709, Revised Statutes, requiring advertising. 

A proposal of a particular contractor to furnish materials free of cost to the 
United States and to perform a certain work, the Government paying for 
the necessary labor for the performance thereof, may not be accepted and 
a contract entered into for the performance of said work without eompli- 
ance with section 3709, Revised Statutes. Bids should be asked for the 
furnishing of labor and materials and the lowest bid meeting the require- 
ments accepted. . 


Comptroller General McCar] to the Secretary of the Treasury, March 10, 1926: 

I have your letter of February 27, 1926, as follows: 

In connection with contract dated March 21, 1917, with The Chas. McCaul 
Co., of Philadelphia, Pennsylvania, for the construction of the new post office 
at Birmingham, Alabama, The Barber Asphalt Company, of Philadelphia, as 
subcontractors laid a mastic floor about 1’’ in thickness in the workroom of 
the said building (approximately 30,000 square feet). 

The composition of the floor being plastic is affected by extreme heat and 
by cold, and subjected to unequal pressure, owing to the nature of the furniture 
placed thereon, the passage of trucks londed with mail, magazines, ete., during 
the heated term the surface softened and furniture seitled, while trucks, etce., 
left innumerable ruts, so that at the present time the surface of the tloor pre- 
sents a pocked and ruflied appearance, depressions varying from one-sixteenth 
of an inch to near the thickness of the floor. 
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The matter was taken up with The Barber Asphalt Company, who informed 
the department under date of February 6, 1926, that— 

“Our chief mastic engineer visited the new post office at Birmingham, Ala- 
bama, and inspected the mastic floor. He reports that about one-half of this 
floor shows indentations due to heavy weights, such as desks and trucks. 
Although these depressions could be somewhat corrected by means of a hot 
smoother, still he is of the opinion that the most satisfactory remedy would be 
a new floor. 

“We find this mastic floor was laid early in 1921, and as the specifications 
distinctly stated it was not to be too hard or too soft, the floor, without doubt, 
was the best that could have been laid at that time with those provisions. 
Since that time there has been a rapid advancement in the art of laying mastic 
floors; this advancement being primarily due to the asphalt hardeners which 
are now used in conjunction with the mix; at the same time the floor does not 
lose any of its resiliency. It is needless for us to tell you that we are very 
much interested and concerned in developing mastic floors which will suit 
all of the extraordinary and hard usages placed upon them by the Government 
in their post offices, and with this in mind we are making the following propo- 
sition which we believe will be to your interest: 

“At the present time our company does not lay mastic floors but there is a 
contractor closely related to us in Philadelphia who would be willing to super- 
vise the laying of a new floor for you by remanipulating the materials in the 
present mastic floor and adding to same necessary asphaltic materials to make 
the proper mix in accord with the highest present standards. If you consider 
favorably the renewing of part of this floor, our understanding being that one- 
half needs attention, we will obtain a price from this contractor which will 
closely approximate his cost and we in turn will make that same price to you 
—our company also furnishing free of cost all the necessary additional asphalt, 
grit, and sand needed to make the proper mixture; the cost to you, therefore, 
only being the labor. If agreeable we will obtain the estimate of cost from 
this contractor and forward same to you.” 

The asphalt mastic flooring, under a modification of the contract, was sub- 
stituted for wood flooring originally stipulated for the work-room floor, and 
there is no guarantee in the specifications covering said asphalt mastic flooring. 

In view of this very advantageous offer, your decision is requested as to 
whether or not the department could enter into a contract with the Barber 
Asphalt Company, without competition. for the work proposed to be done, the 
said company to supply all materials and the United States to make payment 
for the labor only, from the appropriation “ Repairs and Preservation of Public 
Buildings, 1926.” 


Without entering into any detailed discussion of the matter, you 
are advised that section 3709, Revised Statutes, requires that all pur- 
chases and contracts for supplies in any of the departments of the 
Government, except personal services and when immediate delivery 
or performance of the services is not required, shall be made only 
after advertising for proposals. The provisions of the statute are 
designed to give all citizens, etc., an equal right to compete for Gov- 
ernment business; to procure for the Government the benefits which 
flow from competition; and to raise a bar against collusion and fraud 
in procuring supplies and letting contracts. The provisions of the 
statute are mandatory and its requirements are to be strictly enforced 
and no procedure amounting to a noncompliance with its terms is 
authorized. 

It is not understood and you do not state the reasons why the 
Barber Asphalt Co. proposes to furnish the materials for this par- 
ticular work without cost to the United States. In the absence of 
any stated reason therefor it may be reasonably assumed that its 
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purpose in so doing is either for the benefits derived from the adver- 
tising features connected therewith or for experimental purposes. 
There is a possibility that upon a request for bids that other bidders 
for the same reason will offer both the labor and materials at a lower 
price than it would cost the Government for the labor alone as sug- 
gested by the Barber Asphalt Co. Regardless of this, however, com- 
petition should be had. 

Therefore, in the absence of any showing of a public exigency 
requiring the immediate performance of the work—that is, an ex- 
igency that will not permit of the delay incident to advertising—bids 
must be requested for the repair or restoration of the floor as re- 
quired by the statute. 

If bids are requested the Barber Asphalt Co. should, of course, be 
given an opportunity to submit its bid for the job and if its bid is the 
lowest of the bids submitted it properly may be accepted. 


(A-11714) 


TRANSPORTATION—EXCESS PERSONAL BAGGAGE OF NAVAL 
OFFICER—MILEAGE — 


The laws and regulations providing for the transportation of “ baggage” of an 
officer of the Navy at public expense have application to the transporta- 
tion by freight of the household effects belonging to the personnel entitled 
thereunder, and include the cost of “ packing and crating” for shipment, 
but they are not authority for reimbursing the oflicer for expenses incurred 
in connection with carrying excess personal baggage. 

An officer of the Navy traveling within the continental limits of the United 
States is, under the provisions of section 12 of the act of June 10, 1922. 
42 Stat. 631, entitled to receive a mileage allowance of 8 cents per mile. 
which is to cover all expenses of travel, including the cost of transpor- 
tation of any excess personal baggage he m‘«ht carry. 

Decision by Comptroller General McCarl, March 11, 1926: 

Capt. Raymond De L. Hasbrouck, United States Navy, has re- 
quested review of settlement No. 073861-N, dated April 11, 1925, dis- 
allowing his claim in the amount of $45.37 for reimbursement of ex- 
penses incurred in transporting 240 pounds of excess personal bag- 
gage from New York, N. Y., to Washington, D. C., and thence to 
Bremerton, Wash., in connection with travel performed under Navy 
Department orders dated April 29, 1924. 

By the orders indicated claimant was directed to transfer to his 
relief at Rome, Italy, all Goverment funds and property, and regard 
himself detached from duty as naval attaché at that place and pro- 
ceed to Washington, D. C., for temporary duty and thence to Seattle, 
Wash., for duty in command of the U. S. S. California. The travel 
from New York City to Bremerton, Wash., via Washington, D. C., 
involved the period from July 8 to 15, 1924. 
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Claimant states that the larger part of his personal and household 
effects were shipped from Rome, Italy, to Boston, Mass., for storage 
and indorsement on his orders shows that the expenses incident 
thereto were borne by the United States. The amount here in 
question was paid to the Washington Terminal Co. at Washington, 
D. C., for the transportation of 240 pounds of immediate personal 
effects in excess of that authorized to be checked on his ticket as 
baggage. 

The laws and regulations providing, for the transportation of 
“baggage ” at public expense “ including the cost of packing and 
erating ” (General Order 36, Navy Department, dated January 5, 
1921, and citations therein), have application to the transportation 
by freight of household effects belonging to the personnel entitled 
thereunder and are not authority for reimbursement of the expenses 
connected with personal baggage which accompanies the traveler. 
An officer of the Navy traveling within the continental limits of the 
United States is, under the provisions of section 12 of the act of 
June 10, 1922, 42 Stat. 631, entitled to receive a mileage allowance 
of 8 cents per mile, which covers all expenses of travel, including 
the cost of transportation of excess personal baggage which the officer 
carries with him. 19 Comp. Dec. 699; 20 id. 203; id. 356; 26 id. 278 

Notation on his travel orders shows that claimant has been paid 
mileage as authorized by law for the travel in question and he is not 
entitled to reimbursement of the amount paid by him for the trans- 
portation of his excess personal baggage carried with him. 

Upon review the settlement is sustained. 


( A-12057) 


SUBSISTENCE, FRACTIONAL DAYS—APPLICATION OF COURT 
DECISIONS 


An officer or employee of the Government who is absent from his designated 
post of duty or official headquarters for a part of a day between the hours 
of 8 a. m. and 6 p. m., is not in a travel status and is not entitled to 
reimbursement for expenses incurred either on a per diem in lieu of, 
or actual expense, basis. 

The question whether a ruling of a court in a particular case is applicable 
to claims involving the payment of appropriated moneys in similar cases 
is for determination by the Comptroller General of the United States and 
not by the individual claimants or the administrative officials concerned. 


Decision by Comptroller General McCarl, March 11, 1926: 

F. K. Newcomer, major, Corps of Engineers, by letter dated 
November 14, 1925, requested review of the action taken by this office 
in settlement certificate No. M-15501—-W, dated October 19, 1925, in 
disallowing credit for an item of 50 cents representing payment on 
voucher 9, April, 1925, of his account, to W. O. Whitescarver, as- 
sistant engineer, Charleston, S. C., as reimbursement for dinner taken 
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at Kingstree, S. C., while absent from the post of duty. The reasons 
assigned for the disallowance of this charge were: 


It has been held by this office where an employee is absent from his official 
station on official business for a period of 10 hours or less, between the hours 
of 8 a. m. and 6 p. m. such employee is not in a travel status within the 
meaning of laws authorizing reimbursement of subsistence expenses either on 
actual expenses basis or a per diem basis and is consequently not entitled to 
reimbursement for any subsistence expenses incurred therein. 4 Comp. Gen. 
331. 


In his request for review the engineer officer states: 


The employee in question, provided with proper travel orders, journeyed 
from Charleston, 8S. C., to Kingstree, 8. C., on official business. The distance 
traveled was approximately 63 miles each way, and his usual mid-day meal 
time found him in Kingstree, 8S. C. This condition obviously interfered with 
his usual domestic arrangements for lunch and necessitated his purchasing 
a meal or doing without. It is not believed that the orders requiring him to 
perform the journey in the public service should place him under the obligation 
of omitting a meal at the usual meal time, and the purchase of food at reason- 
able cost and at public expense seems proper under the circumstances. 

Attention is respectively called to the following regulation issued by the 
Chief of Engineers and approved by the Secretary of War: 

“Civilian employees traveling under proper orders on official business away 
from their permanent station will be reimbursed for all actual and necessary 
expenses incurred in connection with such official business for fractional parts 
of a day, provided, that reimbursements for meals taken on such travel will 
be made only when same are taken at the regular meal times in the places 
where the travel is being performed.” Court of Claims, Ward v. U. 8., B-77, 
dated June 15, 1925, J. A. G. and See. of War, 2306 (Pitts. D. O.)-1. 

This regulation is published as paragraph 411-6a, Orders and Regulations, 
Corps of Engineers, U. S. Army. 


The duty performed by the assistant engineer in consequence of 
which this charge for subsistence arose was pursuant to an order 
dated April 3, 1925, issued by Major Newcomer who signs as district 
engineer with office at Charleston, S. C., as follows: 


1. You will proceed to Kingstree, 8.C., on duty in connection with hearing 
regarding proposed construction of bridge across Black River, S. C., near 
Kingstree, S. C., and on completion of such duty return to your station at 
Charleston, 8. C. 

2. Reimbursement of necessary traveling expenses incurred on the journey 
will be made in accordance with par. 411, 0. & R. 

3. The travel directed is necessary in the public service. 

The voucher in payment of the charge for subsistence discloses 
that under this order Mr. Whitescarver on April 4, 1925, proceeded 
by Government-owned automobile from Charleston, S. C., to Kings- 
tree, S. C., a distance of 63 miles, and return, leaving 8.30 a. m., 
arriving Kingstree 11.45 a. m., leaving Kingstree 1.30 p. m., arriving 
Charleston 4.30 p.m. The 50 cents charged represents a noon meal 
alleged to have been obtained at Kingstree. 

Informal advice has been received to the effect that Charleston 
engineering district includes the State of South Carolina, so that the 
travel performed was incident to performance of duty within the 
district, section 9 of the act of July 18, 1918, 40 Stat. 912, provides: 

That hereafter when the expenses of persons engaged in field work or travel- 
ing on official business outside of the District of Columbia and away from 
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their designated posts of duty are chargeable to appropriations of the Engi- 
neer Department, a per diem of not exceeding $4 may be allowed in lieu of 
subsistence when not otherwise fixed by law. 

This act is, in effect, an amendment to the act of March 3, 
1875, 18 Stat. 452, being similar in that respect to the act of April 
6, 1914, 38 Stat. 318, and act of August 1, 1914, 38 Stat. 680. The 
basic condition of all these acts is that there shall be not only an 
actual or presumptive expense of subsistence by reason of travel 
upon public business, but such actuality shall represent as well ex- 
penses which the employee necessarily incurred in addition to the 
existing domestic maintenance, the law merely aiming to make an 
employee whole for any extra expense put to by an enforced absence 
from his official station on public business. Where a duty which 
an employee performs requires but a short trip of a few hours, and 
particularly by a public vehicle into the district in which his regular 
official duties are to be performed, any travel involved under such 
circumstances on district business places an employee in the status 
of simply operating from a central office to near-by points into the 
surrounding locality, for which only cost of transportation is in- 
volved and payable, rather than in a travel status of an employee 
away from his official station for such a period of time, and under 
such conditions, as would necessarily cause the incurring of living 
expenses over and above those which he would be otherwise required 
to bear. 20 Comp. Dec. 546; 26 Comp. Dec. 154; 3 Comp. Gen. 
598; id. 739; td. 966. It was these reasons which prompted the rul- 
ings of this office, as well as the former oflice of Comptroiler of 
the Treasury, and the courts, that there is not under such conditions 
a travel status within the meaning of the acts authorizing travel 
subsistence. The distinction is most aptly and concisely defined in 
United States v. Smith, 158 U. S., at page 352, wherein the court 
states that: 
























* * * Reimbursement is only intended in cases where an expense is 


incurred in the services of the Government, which would not be incurred if 
the claimant were living at his usual place of abode. * * * 

It is clear from these rulings that for an employee to become en- 
titled to actual expenses of subsistence or commutation thereof there 
must be something more than just locomotion during the or¢inary 
working hours of the day in which only the midday meal is required 
to be taken away from the place where the employee ordinarily 
obtains his meals and lodgings, and that such short local trips do 
not constitute an absence in a travel status entitling to reimburse- 
ment of the cost of subsistence. 4 Comp. Gen. 331; id. 466; id. 745. 

There is noted the regulation issued with approval of the Secretary 
of War, as Bulletin No. 10, O. C. of E., October, 1925, directing 
that decision of the Court of Claims in Ward v. United States 
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should be followed in cases such as are here involyed, notwithstand- 
ing the decisions and settlements of this office. 

It was said, in effect, in a <dlecision to the Secretary of Agriculture 
upon submission of a like question, 5 Comp. Gen. 100, that in view 
of the precedents established by f»*mer Comptroller: of the Treas- 
ury, and this office, which were believed to be correct interpreta- 
tions of the laws of the Congress, as well as applicsvle principles 
in harmony therewitii announced by the courts in various cases, 
that the memorandum opinion by the Court of Claims in the Ward 
case could not be accepted by this office as establishing a contrary 
rule for the disbursement of general appropriations In this con- 
nection it appears proper to repeat the sentiment often heretofore 
expressed, that while the problems confronting the accounting officers 
of the United States, involving as they usually do the nses of general 
appropriations, are not always or frequently the same as the prob- 
lem which confronts a court in determining in a giver case whether 
there exists a legal liability of the United States, the opinions of 
courts are exceedingly helpful to the accounting officers and are 
always given most careful study and consideration in connection 
with their work--especially is an coin.on helpful where it appears 
a new problem that has been giviug trouble has been so fully and 
carefully presented as to give the court opportunity to consider the 
same and apply in its decision the legal principles properly appli- 
cable thereto. The responsibility of the accounting officers is such, 
however, that it must be for them to determine as to cases before 
them, the applicability of decisions of the courts, rather than the 
administrative officials concerned or claimants. See 3 Comp. Gen. 
316, in which this office did not apply the decision of the Court of 
Claims in Manning v. United States, 58 Ct. Cls. 195, which decision of 
the court was, upon a more complete presentation of the matter 
involved, reversed by it in Zhayer v. United States, 60 Ct. Cls. 870; 
also 3 Comp. Gen. 479, declining to apply the decision of the court in 
by the court in the case of Grace Shook, Admax. V. United States, 
Quinn v. United States, 58 Ct. Cls. 481, which decision was reversed 
by the court in the case of Grace Shook, Admax. v. United States, 

Upon review the disallowance must be and is sustained. 


(A-12569) 


RENTAL ALLOWANCE—DATE OF TERMINATION OF ASSIGNMENT 
TO QUARTERS 





As the ¢ental-allowance law generally does not recognize a fractional part 
of a day, no rental allowance accrues to an officer of the Army on the 
date his assigument to quarters at his permanent station is terminated. 
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Comptroller General McCarl to Capt. Carl Halla, United States Army, March 
11, 1926: 


There has been received your letter of December 28, 1925, as 
follows: 





The attached voucher in favor of Captain Paul H. Cartter, U. S. Army, 
retired, covering rental allowance for August 25, 1925, $2.67, has been sub- 
mitted to the undersigned, and decision is respectfully requested as to whether 
payment may be made thereon. The point involved and about which the 
undersigned is in doubt is whether or not rental allowance is payable, upon 
change from quarters in kind to a rental-allowance status, to include date 
from which assignment to quarters is terminated. 


Paragraph 15 of Special Orders No. 184, War Department, dated 
August 6, 1925, is as follows: 
Captain Paul H. Cartter, Ist Infantry, Fort Sam Houston, Texas, will pro- 


ceed to his home and await retirement for the convenience of the Govern- 
ment. The travel directed is necessary in the military service. 


Under date of October 20, 1925, the commanding officer of Fort 
Sam Houston advised him: 





Under the provisions of par. 2 a (3), Section III, Circular 66, War Depart- 
ment, 1924, you are notified that your assignment to public quarters at Fort 
Sam Houston, Texas, terminated on August 25, 1925. 


The provisions of the circular referred to are as follows: 


2. Termination of assignments.—a. An officers’ assignment of quarters at 
his permanent station shall be terminated by the officer chargeable with mak- 
ing assignments of quarters thereat under the following conditions, and, 
except as provided in paragraph 3 c below, under no other conditions, unless 
upon a specific order of The Adjutant General. 

.* * * * » - * 

(3) On his departure from his permanent station on field or sea duty, on 
temporary duty, to hospital for observation or treatment, on leave of absence 
or on sick leave, under orders which relieve him from duty at his permanent 
station during or at the termination of his absence, unless the officer files 
request to the contrary. 

~ 7 7 * * * * 

(5) * - + 

b. The officer charged with terminating assignment to quarters will, in all 
cases, immediately notify the officer concerned, in writing, when his assign- 
ment to quarters is terminated. The actual date of termination of an assign- 
ment of quarters shall in no case be earlier than the date of vacation of such 
quarters. 


Under section 6 of the act of June 10, 1922, as amended by the 
act of May 31, 1924, 43 Stat. 250, a commissioned officer of the 
Army below the grade of brigadier general while either on active 
duty or entitled to active-duty pay is entitled to rental allowance 
except as otherwise provided in the fourth paragraph of this sec- 
tion, as follows: 





No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of 
the officer and his dependents. 
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Captain Cartter was in the status of having quarters assigned to 
him at his permanent station on August 25, 1925, and as the law 
generally does not recognize a fractional part of a day, no rental al- 
lowance accrued to him on that date. See 4 Comp. Gen. 528. 

Payment of the voucher submitted is not authorized. 


(A-13057 


POSTAL SERVICE—COMPENSATION OF FOURTH-CLASS 
POSTMASTERS 


Stamps for registry, insurance, and C. O. D. fees represent payments for a 
service, as distinguished from postage, and their cancellation should 
not be included in the computation of commissions of fourth-class post- 
masters as provided for in the act of February 28, 1925, 48 Stat. 1054. 
The practice appears to have long maintained to include such stamps in 
compensation computations of fourth-class postmasters, but in the ab 
sence of legislation there would be no justification to credit such pay- 
ments after June 30, 1926. 

Decision by Comptroller General McCarl, March 13, 1926: 

The Postmaster General made request by letter of February 9, 
1926, for decision whether postmasters at fourth-class offices are 
entitled to commission on cancellation of stamps covering registry, 
insurance, and C. O. D. fees. 

The question arises out of disallowance by this office June 24, 
1925, of the claim of Florence B. Symes, postmaster at Camas 
Prairie, Mont., for additional compensation amounting to $77.71 
as commission on cancellation of postage stamps representing reg- 
istry and insurance fees. 

It is urged by the Postmaster General in support of the claim 
that it has long been the practice of including the cancellation of 
such stamps in the cancellations of postmasters of the fourth class, 
and that the practice is so well established it should not now be 
changed. 

The act of February 28, 1925, 43 Stat. 1054, authorized the 
compensation of postmasters of the fourth class to be fixed, among 
other things, upon the basis of “commissions upon the amount of 
canceled postage-due stamps and on postage stamps, stamped en- 
velopes, and postal cards canceled, on matter actually mailed at 
their offices, and on the amount of newspaper and periodical post- 
age collected in money, and on the postage collected in money on 
identical pieces of third and fourth class matter under the pro- 
visions of the act of April 28, 1904, without postage stamps affixed, 
and on postage collected in money on matter of the first class mailed 
under provisions of the act of April 24, 1920, without postage 
stamps affixed, and on amounts received from waste paper, dead 
newspapers, printed matter, and twine sold, at the following rates,” 
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A somewhat similar question to that which is now presented was 
the matter of a decision by this office to the Postmaster General 
July 10, 1925, 5 Comp. Gen. 20, with respect to whether special 
handling stamps may be included in the compensation of postmasters 
under the provisions of the act of 1925 cited, and it was there shown 
that special delivery stamps had not been considered as postage 
stamps with respect to the provisions of prior laws, act of June 5, 
1920, 41 Stat. 1048, fixing the compensation of postmasters of the 
fourth class and that there appeared nothing in said act of 1925 
cited “ to indicate an intent to change the practice theretofore exist- 
ing with reference to excluding special-delivery stamps from the 
cancellations on which the commission is to be allowed, and since 
the ‘special handling’ stamps are analogous to special-deliviry 
stamps, I am constrained to agree with your view that unless the 
Congress further enacts with respect thereto the ‘ special-handling ’ 
stamps canceled may not be included in computing the commissions.” 

There appears to be no question that stamps representing registry, 
insurance, and C. O. D. fees are not postage stamps as commonly 
understood, but it is urged nevertheless that such stamps represent- 
ing registry, insurance, and C. O. D. fees should be included in the 
computation of commissions for the reason the practice has been to 
so include them. The submission made cites many statutes but none 
clearly show an authority to include such stamps within the com- 
putation of commissions; nor may they be said to be included in 
the latest enactment, the act of 1925 cited. There was doubt in ihe 
consideration of the matter of special delivery stamps whether the 
term postage stamps as used in the enactment of 1925 cited might 
include special handling stamps because they are affixed as are post- 
age stamps and are required to be canceled by the mailing office, 
but it was viewed that these special handling stamps were for the 
purpose of securing a special service in addition to that covered by 
the ordinary rates of postage and therefore were to be regarded as 
analogous in such respect to special delivery stamps which likewise 
are stamps and required to be canceled by the mailing office. 

I think the reasonable conclusion as to the stamps in question 
must be the same. They represent payment for a service, as dis- 
tinguished from postage, and as such may not lawfully be incluced 
in the computation of commissions. In view, however, of the prac- 
tice that the Postmaster General reports as having long maintained, 
I do not feel it imperative to require an abrupt discontinuance 
thereof. The procedure does not appear to have been specifically 
brought to the attention of this office prior to the present claim, the 
main reason apparently being a serious practical difficulty in cor- 
rectly verifying the daily cancellations of the large number of fourth 
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class postmasters, numbering more than 35,000. It will be appre- 
ciated of course, that such a difficulty, even if of a serious nature, 
provides no justification for going beyond the law in the matter of 
making payments, but rather justifies a submission of the problem 
to the Congress for its consideration. 

In view of the present lack of statutory authority to include can- 
cellations of stamps for registry, insurance, and C. O. D. services, 
in computing the compensation of fourth class postmasters, the situa- 
tion is such that unless there be direction by the Congress to the 
contrary, this office would not be justified in allowing credit for 
payments, so far as they include the cancellation of such stamps, 
made after June 30, 1926. 


(A-2872) 
DISBURSING OFFICERS—RESPONSIBILITY 


Disbursing ofticers of the Government, while attached to offices having admin- 
istrative control over the appropriations from which funds are advanced 
to them, make payments on their personal and bonded responsibility and 
not on the responsibility of the department to which attached. They should 
not assume responsibility for making paymeuts involving any question of 
doubt, but should forward claims giving rise thereto to the General 
Accounting Office, with full administrative report and recommendation, 
for direct settlement. 


Comptroller General McCarl to the Secretary of the Interior, March 15, 1926: 


There has been received your letter dated January 22, 1926, making 
inquiry as follows: 


In your decision A-2872, dated June 14, 1924, it is stated that 

“* * * had the disbursing officers followed the oft-repeated directions of 
the accounting oflicers and forwarded the vouchers involving liquidated dam- 
ages to this oflice with full administrative report and recommendation for direct 
settlement, both the United States and the disbursing oflicer would have been 
protected,” 

The question has arisen whether, in cases where liquidated damages for the 
full number of days delay is deducted, payment may be made by a disbursing 
officer or whether such claims also should be forwarded for direct settlement. 
Will you please advise in this regard? 


In connection with the matter thus suggested it may be helpful to 
contemplate the true status of a désbursing officer—his duties and 
responsibilities. While under the present system for disbursements 
these accountable officers are for the most part, and for the sake of 
convenience, attached to the offices having administrative control 
over the appropriations from which funds are advanced to them, in 
making payments from such funds they act not as officers or em- 
ployees of such office, but on their personal and bonded responsi- 
bility. The authority of the administrative office over an appropria- 
tion is simply the authority to lawfully pledge or obligate such 
appropriation as and for the object specified therein, and while there 
is eclministrative responsibility in accomplishing the object of the 
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appropriation, as specified, to see to it that the rights of the United 
States are at all times fully protected and preserved, the administra- 
tive authority over the appropriation does not include that of making 
payments therefrom. 

The basic method of accomplishing payment of an obligation of 
the United States is by a warrant drawn on the Treasurer of the 
United States by the Secretary of the Treasury, which warrant is 
only valid after it has been countersigned by the chief accounting 
officer of the United States, thus permitting determination by the 
accounting officers, prior to the payment, of all questions as to the 
extent of the liability of the United States and the availability of 
the appropriation for the proposed use. But to accomplish quickly 
such ordinary payments as are free from doubt, funds may be ad- 
vanced under appropriations to accountable officers (disbursing 
officers) on accountable warrants, and for all uses of the funds so 
advanced such disbursing officers are strictly accountable. Thus, 
when a voucher is submitted to a disbursing officer for payment, he 
functions thereon not as an officer or employee of the office having 
administrative control of the appropriations involved, but on his 
personal and bonded responsibility, and his responsibility is such 
that he should not make payment unless he is possessed of all ma- 
terial facts in the matter and is sure therefrom that there is no 
reasonable ground to doubt the liability of the United States, as 
claimed, or the availability of the appropriation for the proposed 
use. In the event of there appearing any reasonable ground for 
doubt as to either of the essentials mentioned, or any other material 
matter, it is his duty not to pay but to transmit the entire matter 
to the General Accounting Office for an advance decision or for direct 
settlement, stating the doubt therein. A payment by a disbursing 
officer from funds so advanced to him determines nothing as to the 
rights of the United States or the payee in the transaction, and if 
a payment so made is found by the accounting officers of the United 
States not proper for crediting under the law it is usually an an- 
noying and laborious procedure for the disbursing officer to recoup 
by recovery from the payee, and it some times occurs that recovery 
can not be had due to one or more of many possible reasons, in 
which event the disbursing officer and his surety must be held re- 
sponsible. Then, too, it is a procedure often expensive to the United 
States to accomplish return to the Treasury of unauthorized pay- 
ments—even where the accountable officer involved is adequately 
bonded—and for such reason, if there were no others, it is impor- 
tant to the United States that payment of doubtful demands be 
not made by disbursing officers. 


With reference to your specific question it may be said that where 
a contract provides for liquidated damages in the event of failure 
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to complete within the contract period and the submission to the 
disbursing officer for payment shows the facts are clear and undis- 
puted as to the amount for deduction because of the delay, it would 
appear that a disbursing officer would be assuming little in effecting 
payment—being sure, in addition to other matters for his atten- 
tion, to deduct the full amount so appearing due the United States 
as liquidated damages. In the event, however, of any doubt in the 
matter, or any dispute as to the rights of the parties, the matter 
should be forwarded to the General Accounting Office with full 
administrative report and recommendation, for direct settlement. 
Every effort is made in this office to give prompt attention to final 
settlement matters, but prompt action here is largely dependent 
upon the completeness of the administrative report as to the ma- 
terial facts, including a clear statement of the contractor’s conten- 
tions. 


(A-12389) 


POSTAL SERVICE—REMISSION OF FINES, PENALTIES, AND 
FORFEITURES 


A claim of a carrier for additional compensation based on the rendition of a 
higher class of service in transporting the mail than that upon which 
payment was based does not involve the remission of fines, penalties, or 
forfeitures, under section 409, Revised Statutes, as amended. In the 
absence of satisfactory evidence that a higher class of service, than that 
reported by the president and general manager of the railroad concurrently 
with the rendition, was actually rendered no additional allowance can be 
made. 

Decision by Comptroller General McCarl, March 16, 1926: 

There is for consideration the claim of the Grand Rapids, Grand 
Haven & Muskegon Railway Co. for $599.63, on account of transpor- 
tation charges on mail route No. 309114. The amount claimed is the 
aggregate of deductions stated to have been made by a former Post- 
master General with respect to payments for services covering the 
period from December, 1920, to March 4, 1923, because the mails 
transported by this railway company were carried in passenger cars 
with compartments instead of in passenger cars without compart- 
ments. The distinction between the two classes of service arises 
under Interstate Commerce Commission order of August 7, 1920, as 
published in section 1301 of the Postal Laws and Regulations, 1924. 

This order prescribed the rates to be charged for the transporta- 
tion of mail by urban or interurban electric railway carriers—allow- 
ing a higher rate when transported in cars constructed and run pri- 
marily for passenger service with no separate compartments for 
mail, baggage, and express, and a lower rate when transported in 
baggage or express cars or in compartments for baggage and express 
in passenger cars, 
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An investigation by the inspection section of the division of rail- 
way adjustments, office of the Second Assistant Postmaster General, 
conducted some time prior to December 31, 1923, resulted in a recom- 
mendation for remission of such deductions from March 5, 1923, to 
December 31, 1923, which has been accomplished, and payment for 
the higher class of service has been made from the last-mentioned 
date. The report of the inspection section dated June 23, 1925, does 
not disclose the reasons for the action but it is accompanied by an 
affidavit from the vice president and general manager of the com- 
pany to the effect that while the service was rendered in cars having 
a compartment, the compartment was provided with seats and 
regularly used for passengers. 

The present Postmaster General, by letter dated October 1, 1925, 
consents to payment of the allowance of this claim as a remission of 
a fine, forfeiture, or penalty under the provisions of section 49, 
Revised Statutes, as amended by the act of March 4, 1925, 43 Stat. 
1266. 

Under date of March 3, 1926, the Postmaster General submitted a 
supplemental report to the effect that all of the deductions in ques- 
tion were based on similar evidence, as a sample of which he for- 
warded copies of reports dated January 8 and February 4, 1921, 
signed by the president and general manager of the railway stating 
that during the respective months of December, 1920, and January, 
1921, “mail was carried in cars with baggage compartment on the 
following trips,” followed by an itemized chronological list of 
various dates during the month. 

It is evident, under the circumstances, that the adjustments as 
made on the basis of the lower class of service did not involve any 
fines, penalties, or forfeitures for failure to render service as ordered, 
such as might be remitted under section 409, Revised Statutes, but 
were based on the established rates for the class of service deter- 
mined—and shown by carrier’s admissions—to have been rendered 
by the carrier 

The subsequent report by investigators of the Postal Service and 
the affidavit by the vice president and general manager of the rail- 
way on June 6, 1924, to the effect that the compartments were fur- 
nished with seats and regularly used for passengers may not be ac- 
cepted as authorizing the reopening of the settlements based on the 
former report by the then president and general manager of the road 
made concurrently with the furnishing of the service that they were 
baggage compartments. Evidence of the condition and use of the 
compartments in 1923 or 1924 is not conclusive as to their prior con- 
dition and use. It is possible, also, that they might have been fur- 
nished with seats for passenger use in an emergency but primarily 
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used for baggage, in which case the lower rate would still have been 
applicable. 

Upon the facts appearing there is no legal basis for allowance 
of the claim or any part thereof. 

The claim is for disallowance accordingly. 


(A-13215) 
LEASES—RESTORATION OF PREMISES 


A covenant in a lease agreement to surrender a building in the same condition 
as it was at the time of the execution of the lease, natural wear and tear 
excepted, is not equivalent to a covenant to restore, and does not require 
the United States to make good any depreciation due to natural wear and 
tear incident to the use for which the premises were leased. 


Decision by Comptroller General McCarl, March 18, 1926: 

Review has been requested of settlement No. M-15162-V, dated 
September 30, 1925, wherein credit was disallowed in the accounts of 
Carey Dawson, special disbursing agent, United States Veterans’ 
Bureau, for the sum of $330 paid by him on voucher 5611, April, 
1925, to the Cleveland Life Insurance Co. under lease dated May 10, 
1922. F 

It appears that on May 10, 1922, a lease was made and entered into 
by and between the Cleveland Life Insurance Co. and the United 
States, whereby the former leased to the latter certain premises 
located in the city of Evansville, Ind., for the term beginning July 1, 
1922, and ending June 30, 1923, for the sum of $4,409.45, payable in 
equal monthly installments in arrears. The lessor covenanted and 
agreed to furnish to the lessee free of cost, heat, water, light, elevator, 
und janitor service, toilet and its supplies, and at its own expense to 
make all necessary repairs to said premises during the life of the 
lease and to make no structural changes without obtaining the writ- 
ten consent of the lessee. Articles 6, 7, and 8 of the lease provided 
that: 


Articie 6. That as part of the consideration of this agreement, and as part 
of the rental agreed to be paid, the lessee shall, after the effective date of this 
lease, make at its own expense all alterations necessary to fit the premises 
for use and occupancy by the said lessee, and as may be required from time to 
time during the life of this agreement or any renewal thereof, to make more 
efficient the work and operation of the United States Veterans’ Bureau: Pro- 
vided, however, That the consent in writing of the lessor shall have been 
obtained prior to the undertaking of the actual work of such alteration. It is 
ugreed by the parties hereto that the lessee may install, at its own expense, 
special fixtures and equipment as may be required by the United States 
Veterans’ Bureau, such special fixtures and equipment to be furnished at the 
expense of the said lessee, It is further agreed that the lessee may partition 
the corridor at the necessary point to provide waiting room facilities on the 
fourth floor. 


11273°—26———-48 
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ARTICLE 7. That upon the expiration of this instrument said lessee will return 
the demised premises in like good order and condition as when received, depre- 
ciation, use, ordinary wear and tear, fires, and other unavoidable casualties 
excepted; it being understood and agreed, however, that the lessee shall not 
be liable for rental as provided in article 2 hereof during the time required to 
effect such restoration, if any, after vacation of said premises by said lessee. 

ArtTicLe 8. That all fixtures, equipment, and improvements fixed to, or 
erected, or placed in or upon the said premises by the lessee, or at its expense, 
shall be and remain the exclusive property of the lessee. 

The lease also contained the usual warranties as to quiet en- 
joyment. 

Payment was made of the stipulated rent and the premises sur- 
rendered to the lessor at the expiration of the term. It appears, 
however, that during the occupation by the Veterans’ Bureau, under 
the provisions of article 6 of the lease, there had been installed cer- 
tain essential equipment customarily used in like units of the bureau 
and that these factors of special equipment in their installation, re- 
quired special wiring and preparation of walls as in the case of X-ray 
equipment, in plumbing in connection with hydrotherapy, and lum- 
ber for shelving, the following expenditures being made by the 
bureau : 
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$73. 00 
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$261. 13 

The removal of the special equipment (X-ray, hydrotherapy, etc.), 
was readily accomplished but after such removal there remained in 
place in the building, shelving, electrical wiring, plumbing, ete., 
which had been installed as essential adjuncts to the special equip- 
ment. 

The lessor agreed to remove this wiring, shelving, plumbing, etc., 
and to “ properly restore ” the premises for the sum of $330 and the 
salvaged material, the sum to be paid including labor, cost of re- 
moving partitions, wiring, plumbing, etc., and restoring, walls, ceil- 
ings and floors incident to such removal, together with the repair of 
any extraordinary damage done to the premises. The offer of the les- 
sor was accepted by direction of the Director of the Veterans’ Bureau, 
and payment of the sum of $330 made on voucher 5611, April, 1925, 
accounts of Carey Dawson, special disbursing agent, United States 
Veterans’ Bureau. When the accounts of the special disbursing 
agent were audited, credit for the payment was disallowed on the 
ground that the damages paid for, came within the meaning of the 
term 


use, ordinary wear and tear” as provided in article 7 of the 
lease, and it is this action that is requested to be reviewed. 

It appears that the work for which the payment in question was 
made consisted of the following items: Removing equipment and 


fixtures installed by the Veterans’ bureau; replastering where the 
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plastering was off; painting walls and floors; repapering; placing in 
original position fixtures belonging to the lessor which had been 
removed by the United States. 

The question as to the legality of the payment is dependent upon 
whether or not the expense of such work was covered by article 7 of 
the lease. 

The rights of parties in the relationship of landlord and tenant are 
governed by the law of the place where the demised premises are 
situated. 35 Corpus Juris, 957. In the instant case, the leased 
premises were located in the State of Indiana and the liability of a 
lessee under a covenant in a lease to return or surrender the leased 
premises in the same condition as when leased was considered in a 

cision of the Appellate Court of Indiana rendered on April 4, 
decision of the Appellate ¢ 
1923, in the case of Burdick Tire & Rubber Company v. Heylman, 
et al., 138 N. E. 777. In that case, the lessee agreed, at its own ex- 
pense, to furnish a heating system and make other improvements, but 
not to the injury or weakening of the walls of the building, and at 
the expiration of the term to surrender the premises in as good condi- 
tion as when leased, natural wear and tear excepted. Upon sur- 
render it was found that the lessee had cut holes in the basement 
and in the walls and floors and had removed part of the basement 
floor and part of the ceiling in order to install the heating plant 

mn 5 
and fit the building for the use for which it was leased and that the 
building had not been restored to its original condition. Suit was 
brought against the lessee for the estimated cost of restoring the 
5 m : 
building to its original condition, based upon the covenant in the 
lease providing for the surrender of the premises in as good condi- 
tion as when leased, and the lessee was held not liable for such cost. 

In rendering its opinion the court said: 

It will be observed that there is no covenant to repair or restore the building. 
The covenant to surrender the building in the same condition as it was at the 
time of the execution of the lease, natural wear and tear excepted, is not 
equivalent to a covenant to restore. Weinscott vy. Silvers, 13 Ind. 497. In 
fact the covenant to surrender the building at the expiration of the lease “ in 
as good condition as at present, wear and tear excepted,” is but an expression 
of an obligation on the part of the appellant (the lessee) which the law would 
have implied if it had been omitted from the lease. 

It is the law in this State that a provision in a lease that the tenant will 
surrender the premises at the expiration of the term in as good condition as 
when leased does not require the tenant to make good the depreciation due to 
such wear and tear as is incident to the use for which the premises were 
leased, 

In the instant case, the lessor was aware of the use to which the 
building was to be put and expressly agreed that the Government 
could make all alterations necessary, as they might be required, to 
make more eflicient the work and operation of the Veterans’ Bureau. 

The case, therefore, comes within the rule laid down by the 
Appellate Court of Indiana in the above-cited case, and there was 
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no obligation on the part of the United States to bear the cost of 
the work done by the lessor after the surrender of the building. 
4 Comp. Gen. 211. 

Upon review the settlement is sustained. 


(A-13310) 


POSTAL SERVICE—RECOVERY OF INDEMNITIES PAID FOR LOST 
MAIL 





Money recovered as refund of indemnity paid for the loss of registered, insured, 
and C. O. D. mail, when upon subsequent investigation the missing article 
is recovered and returned to the owner, is properly for credit to the appro- 
priation charged with the piyment of the indemnity. This rule is appli- 
cable in cases where through error an excess amount was charged to an 
appropriation and a subsequent refund is recovered from the payee of the 
excessive payment. ; 





Decision by Comptroller General McCarl, March 18, 1926: 
The Postmaster General by letter of February 23, 1926, presented 
for decision a question stated as follows: 


In the investigations comlucted by the chief inspector of this department, 
recovery of money is frequently made in cases where payments have been mide 
previously from an appropriation for the service of the Post Oflice Department, 
and I would be pleased to have your opinion whether recoveries under the 
following circumstances should be deposited to the credit of the appropriation 
from which payment was made, or whether deposits should be made to “ Mis- 
cellaneous Postal Receipts for the service of the Post Office Department.” 

Money recovered after indemnity in a case hus been paid by the Division of 
Registered Mails on the ground that a loss of registered, insured, and C, O. D 
mail had occurred, but in which case, investigation subsequent to the payment 
of indemnity resulted in recovery of the missing article and its return to the 
owner with a conseguent full or partial refund of indemnity. 

Cases in which, through error which was not apparent at the time of pay- 
ment, an excessive umount was paid from the appropriation, and the excess 
recovered subsequently. 

While it is understood that the general rule under sections 3617 and 3618 
of the Revised Statutes is that receipts from all sources must be deposited 
in the Treasury as “ Miscellaneous Receipts,” [ am wondering whether this 
requirement must be applied to those instances in which payment from an 
appropriation was subsequently found to be not justified in whole or in part, 
with the result that recovery was made, as well as in cases covered by the 
first example mentioned. where discovery of the missing article after the 
payment of indemnity leads to return of all or part of the amount previously 
paid. 



















The registering system of mails was established by section 3926, 
Revised Statutes, as amended by the act of February 27, 1897, 29 
Stat. 599, authorizing the Postmaster General to provide rules unde: 
which the senders of first-class matter would be indemnified for 
losses in amounts not to exceed $10 for any one registered piece. 
The act of April 21, 1902, 32 Stat. 117, increased the maximum 
amount of indemnity to $100 and the act of March 4, 1911, 36 Stat. 
1337, extended the indemnity to third and fourth class matter not 
to exceed an amount of $25. 


% 
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The appropriations made for the purpose of paying such indem- 
nity provide a certain sum for “ payment of limited indemnity for 
the injury or loss of pieces of domestic registered matter, insured 
and collect-on-delivery mail.” See act of January 22, 1925, 43 Stat. 
786, and annual appropriation acts for previous years. 

It is assumed that before indemnities are paid from these appro- 
priations the necessary and proper facts to establish a claim for 
indemnification are ascertained and that it is upon such established 
proof of loss of or damage to mail matter that the appropriations 
are charged with the amounts of indemnities. 

It was held by a former Comptroller of the Treasury in 14 Comp. 
Dee. 158, that the Postmaster General was not authorized to deposit 
money recovered in connection with the loss of first-class registered 
matter to the credit of the appropriation for payment of limited 
indemnity for loss of pieces of first-class domestic registered matter, 
such money being required by section 4050, Revised Statutes, to be 
deposited in the Treasury as part of the Postal Revenue and was not 
available for use except through an appropriation made by the Con- 
gress in specific terms in accordance with the provisions of section 
4054, Revised Statutes, providing that the money required for the 
postal service in each year shall be appropriated by law out of 
revenues of the service. 

Section 4050, Revised Statutes, provides that unclaimed money in 
dead letters, money taken from the mails by robbery, theft, etc., 
coming into the hands of agents of the United States or other per- 
sons, fines and penalties, and proceeds from the sale of waste paper 
or other public property of the Post Office Department, sliall be 
turned into the Treasury as part of the postal revenues. 

Refunds of the amount of indemnities, when investigation subse- 
quent to the payment thereof results in the recovery of the missing 
article and return thereof to the owner, do not constitute revenues 
of the postal service in a strict sense of the words and the disposi- 
tion thereof is not prescribed by such section, such moneys not fall- 
ing within any of the classes dealt with therein. The decision men- 
tioned above did not relate to and is not applicable to indemnities 
refunded by the person to whom paid. 

In the Post Office Department appropriation act for the fiscal 
year 1909, approved May 27, 1908, 35 Stat. 415, it was provided: 

* * * TThat hereafter all moneys recovered or collected on account of loss 
of first-class domestic registered matter which in the course of adjustment are 
not restored to the original owners, shall be covered into the Treasury of the 
United States. 

This provision of law applies specifically to moneys recovered or 
collected from parties responsible for the loss and when first-class 
domestic registered matter has actually been lost, In such cases the 
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moneys collected or recovered should be disposed of in accordance 
with the provisions of this act. The provision, however, has no 
application where the mail matter involved is not “ first-class regis- 
tered domestic matter,” or to the money collected or recovered as a 
refund 6f the indemnity paid upon the assumption that the article 
was lost, when subsequently the article is found and restored to 
its owner. 

Sections 3617 and 3618, Revised Statutes, provide that any money 
received for the use of the United States shall be turned into the 
Treasury as miscellaneous receipts and that the money thus covered 
can not be withdrawn therefrom except in consequence of a subse- 
quent appropriation made by law. Section 3717, however, specifi- 
cally exempts from its operation postal revenues. 

In the practical application of these provisions of law it has been 
the accepted and uniform rule of the accounting officers in the past 
to hold that any money collected for the use of the United States 
is properly for credit as miscellaneous receipts if it is collected under 
some general law or statute as a penalty; 28 Comp. Dec. 352; a set- 
off, 20 Comp. Dec. 349; indemnities for public goods lost by carriers, 
22 Comp. Dec. 279; id. 703; 2 Comp. Gen. 599. On the other hand, 
if the collection involves a refund or repayment of moneys paid 
from an appropriation in excess of what was actually due such 
refund has been held to be properly for credit to the appropriation 
originally charged; 18 Comp. Dec. 980; 2 Comp. Gen. 599; pro- 
vided the crediting of such moneys will not operate to augment 
the original amount appropriated by the Congress for the purposes 
for which the appropriation was made. 22 Comp. Dec. 314. See 
also 18 Comp. Dec. 430 and 22 id. 297. 

The moneys appropriated by the Congress for the payment of 
indemnities for loss of or damage to registered, insured, or C. O. D. 
mails must be construed as appropriations chargeable with such 
indemnities only when the damage or loss actually exists, and if 
upon an erroneous assumption, based upon facts justifying the same, 
money is paid as indemnity for articles which are subsequently found 
and restored to the owner, the original charging of the appropria- 
tion upon such erroneous assumption is for correction, and the 
money recovered as refund is properly for credit to the appropria- 
tion originally debited with the indemnity payment. Such credit- 
ing will not operate to augment the amount appropriated, since 
upon the facts as subsequently developed no loss or damage actually 
existed, and hence the appropriation should not be charged with any 
indemnity on account thereof. 

In this connection your attention is invited to letter of March 24, 
1925, to the Secretary of the Interior (A-8399), in which it was 
held that the amount in the retirement fund to the credit of a former 
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employee of the Post Oflice Department may be used to liquidate 
the Government’s claim against the employee by reason of thefts 
of C. O. D. mail matter to the extent of the indemnity paid thereon 
by the Government, such collection to be deposited to the credit of 
the appropriation “ Indemnity, Domestic, Mails.” 

With respect to the second item of your submission, what has been 
said above in connection with the other item is equally applicable, 
and in cases where through error an appropriation is charged with 
an amount in excess of what was actually due, the refund of the 
difference by the payee is properly for credit to the appropriation 
originally debited within the limitations and conditions hereinbefore 
stated. 


(A-13467) 


JUDGMENTS—CONDEMNATION PROCEEDINGS 


Where land is condemned pursuant to section 7 of the act of June 17, 1902, 
29 


32 Stat. 388, for reclamation projects, the judgment is not required to 
be certified to the Congress but may be paid from applicable reclamation 
funds. Such judgments are required by the act of February 18, 1904, 

33 Stat. 41, to be paid on settlements by the General Accounting Office. 

As a general rule judgments are payable to the judgment creditors but they 
may be paid to the clerk of a United States district court when the decree 
or judgment so provides, on account of exceptionable circumstances, sub- 
ject to accounting therefor as required by law. ~ 


Decision by Comptroller General McCarl, March 18, 1926: 

The Secretary of the Interior by letter of March 9, 1926, trans- 
mitted “for direct settlement or advance decision” an approved 
voucher payable to the clerk of the United States District Court for 
the District of Idaho in the sum of $1,720 as the amount of a judg- 
ment entered by said court against the United States on February 20, 
1926, in United States v. Lydia J. Edwards, et al., No. 526, as the 
“reasonable value” of lots 1 to 48, inclusive, of block 15, of the 
ceriginal town site of American Falls, Idaho, which was condemned 
by the United States in connection with right of way purposes for 
the American Falls Reservoir, Minidoka project. The submission 
presents questions as to: (1) The means of payment of the judgment; 
(2) the person to whom payment should be made; and (3) the 
manner of payment. The questions will be considered in the order 
stated. 

The act of June 17, 1902, 32 Stat. 388, establishing a “ reclamation 
fund ” provided in section 7 thereof: 


That where in carrying out the provisions of this Act it becomes necessary 
to acquire any rights or property, the Secretary of the Interior is hereby 
authorized to acquire the same for the United States by purchase or by con- 
demnation under judicial process, and to pay from the reclamation fund the 
sums which may be needed for that purpose, and it shall be the duty of the 
Attorney-General of the United States upon every application of the Secretary 
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of the Interior, under this Act, to cause proceedings to be commenced for con- 
demnation within thirty days from the receipt of the application at the Depart- 
ment of Justice. 





The act of March 8, 1925, 43 Stat. 1165, 1166, made appropria- 
tions from the “ reclamation fund” and for expenses of the Mini- 
doka project, and as the judgment is not one for damages as consid- 
ered by a former Comptroller of the Treasury in decision of Jan- 
uary 31, 1913, same is not required to be specifically reported to the 
Congress pursuant to the act of April 27, 1904, 33 Stat. 422, for : 
specific appropriation for its payment, but may be charged to the 
“ Reclamation fund, special fund (American Falls).” See also act 
of August 13, 1914, 38 Stat. 690. 

Service appears to have been obtained by publication, and Power 
County, Idaho, filed an answer claiming a tax lien of $118.05 on 
the property, computed up to October 1, 1925, but the decree states 
“that it does not yet appear of record in this case that the taxes for 
the year 1925 and prior years have or have not been paid.” There 
was no appearance for the heirs or devisees of the deceased owner 
of the property, and the court fixed $1,720 as the reasonable value 
of the property and: 




















* * * ordered, adjudged, and decreed that the defendants, Lydia J. Edwards 


and W. H. Edwards, her husband, may have judgment against the plaintiff 
for the said sum of one thousand seven hundred twenty ($1,720.00) dollars, 
less the umount of any tax lien for unpaid taxes and penalties for the year 
1925 and prior years, if there are found to be any such unpaid taxes; that 
the defendant, Power County, Idaho, be entitled to judgment against the 
plaintiff for the amount of any valid tax lien and penalties which may be 
shown to be a lien on the said premises; 

That upon payment of the said sum of one thousand seven hundred twenty 
($1,720.00) dollars by the United States to the clerk of the court for the 
defendants, Lydia J. Edwards and W. H. Edwards, her husband, and if any 
tax lien is found to be in effect against said premises also for the benefit of 
the defendant, Power County, Idaho, to the extent of such tax lien, final order 
of condemnation will be entered herein conveying and transferring from the 
defendants here to the plaintiff, United States of America, fee title to the 
above-described premises : 

That the court retains jurisdiction hereof for the purpose of determining 
whether or not all taxes and tax liens have been paid on said premises, and it 
such tax lien is found to exist, will order the payment of the amount thereof 
to defendant, Power County, Idaho, out of such payment made to the clerk 
of the court by the plaintiff, and the payment of the balance of said sum 
of one thousand seven hundred twenty ($1,720.00) dollars to defendants, Lydia 
J. Edwards and W. H. Edwards, provided, however, that upon filing of the 
tax receipts, or other evidence satisfactory to the court, showing the pay- 
ment of all taxes and the removal of tax liens, then the full amount of said 
sum of one thousand seven hundred twenty ($1,720.00) dollars shall be ordered 
paid to said defendants, Lydia J. Edwards and W. H. Edwards, or to their 
attorney of record. 




























As stated in decision of this office dated January 8, 1926 (A-12528), 
the general rule is that payment to a clerk of court can be made only 
after judgment and when for some exceptional reason the judg- 
ment or decree provides for the payment in such manner. The ex- 
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ceptional reason in this case appears to be that the county has as- 
serted a lien on the land for unpaid taxes, and distribution of the 
remainder of the compensation for the land among the heirs and 
devisees, if any, remains to be made, and in such a situation pay- 
ment may be made to the clerk of a United States district court, sub- 
ject to accounting therefor as provided in section 99 of the Judicral 
Code of March 3, 1911, 36 Stat. 1106, and other applicable statutes. 
See United States v. Conway Lumber Company, 234 Fed. Rep. 961. 

There remains for consideration the question as to the manner of 
payment; that is, whether the payment shall be by direct settle- 
ment of this office or by a disbursing officer of the administrative 
department. Section 7 of the act of June 17, 1902, supra, authorizes 
the Secretary of the Interior to acquire land necessary for recla- 
mation projects and “to pay from the reclamation fund the sums 
which may be needed for that purpose,” and the act of August 13, 
1914, 38 Stat. 690, made the reclamation fund available for payments 
for purposes pursuant to annual appropriations. The act of Feb- 
ruary 18, 1904, 33 Stat. 41, provided that thereafter: 

* * * jn all cases of final judgments and awards rendered against the 
United States by the Court of Claims, and of final judgments rendered against 
the United States by the circuit and district’ courts of the United States, 
payment thereof under appropriations made by Congress shall be made on 


settlements by the auditor for the department or branch of the public service 
having jurisdiction over the subject-matter out of which the claims arose. 


By the Budget and Accounting Act of June 10, 1921, 42 Stat. 23, 
this office succeeded the former offices of auditors and Comptroller 
of the Treasury, and there would appear to be no reason for doubt 
but that the payment of the judgment in this and similar cases 
may properly be required by this office under the act of 1904, cited, 
and as stated in the above-mentioned decision of January 8, 1926, 
a certified copy of final judgments in reclamation cases, together 
with the usual accompanying papers, should be promptly trans- 
mitted to this office showing necessity for expedition and same will 
be given due and immediate consideration. 

The judgment in this case will be settled in this office pursuant to 
the act of February 18, 1904, supra. 


(A-13236) 


PAYMENTS—DISCOUNTS 


Where supplies are furnished the Navy Department under a contract pro- 
viding for net prices and making no reference to an allowance of a 
discount for prompt payment, the fact that the contractor through error 
had typed on his regular billhead an offer of discount for payment made 
within a specific time is not sufficient to justify the deduction of said 
discount, 
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Decision by Comptroller General McCarl, March 19, 1926: 

Aspegren & Co. (Inc.), by letter dated January 27, 1926, re- 
quested review of settlement No. 0112240, dated December 31, 1925, 
disallowing its claim for $240.66, representing the sum of amounts 
deducted as 1 per cent discount on vouchers 3967 and 4148, October, 
1925, accounts of J. H. Merriam (SC), United States Navy, cover- 
ing payment for supplies furnished the Navy Department in Sep- 
tember, 1925. 

By contract dated August 21, 1925, entered into with the United 
States by the Paymaster General of the Navy (Chief of the Bureau 
of Supplies and Accounts), acting under the direction of the Secre- 
tary of the Navy, claimant company agreed to furnish and deliver 
to the supply officer at the naval station and navy yards designated 
therein estimated quantities of vegetable shortening at specified 
unit prices per pound, including 180,000 pounds to be delivered to 
officer in charge, naval supply station, naval operating base, Hamp- 
ton Roads (Sewall’s Point), Va., at the unit price of $0.1337 per 
pound. 

Article 17 of the contract reads: 

And this contract further witnesseth that the United States, in considera- 
tion of the foregoing stipulation, does hereby covenant and agree with the 
contractor, viz: That upon the presentation of the contractor's invoices to 
the proper person or office designated in this contract, and after the inspec- 
tion and acceptance of the said articles or services, public bills will be pre- 
pared upon which the sum of seventy-two thousand four hundred eighty-six 
($72,486.00) dollars, or the sum found due under this contract, shall be 
paid to the order of or to the said contractor by the Bureau of Supplies and 
Accounts, Navy Department, Washington, D. C.: Provided, That if the amount 
due on part deliveries accepted is sufficiently large, public bills will be pre- 
pared: Provided further, That the United States reserves the right to make 
payments only upon the completion of the contract when such action is con- 
sidered to be for its best interests: * * *. 

Two invoices covering the 180,000 pounds were rendered, one 
dated September 23, 1925, in the amount of $12,634.65 for 94,500 
pounds, and the other dated September 24, 1925, in the amount of 
$11,431.35 for 85,500 pounds, on each of which invoices the terms 
were typed as “1% 10 days—30 days net.” On receipt of these in- 
voices by the supply officer public bills dated, respectively, Septem- 
ber 30 and October 1, 1925, were prepared, on which bills deduction 
was made for the discount ($126.35 and $114.31) and these were 
forwarded to the Bureau of Supplies and Accounts, Navy Depart- 
ment. Payment of the public bills as prepared was made by checks 
dated, respectively, October 2 (voucher 3967) and October 3, 1925 
(voucher 4148). 

Claimant states that more than 95 per cent of its regular com- 
mercial business is done on terms of payment which allow a dis- 
count of 1 per cent from invoice value for remittance within 10 
days from date of its invoice; that in preparing the two invoices 
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here in question its invoice clerks erroneously typed thereon its 
regular commercial discount terms, when as a matter of fact the 
contract price to the Navy was net, subject to no discount; that 
upon discovery of the error corrected invoices carrying terms of 
“net cash against documents” were forwarded to the supply oflicer 
of naval station at Hampton Roads, Va.; that he returned them 
October 7, 1925, indicating that the original invoices had been ap- 
proved for payment and forwarded to the disbursing officer, Navy 
Department, Washington, D. C., under dates, respectively, of Sep- 
tember 30 and October 1, 1925. Claimant also states that invoices 
covering other deliveries under the same contract were correctly 
rendered, no notation being made thereon for discount. 

The contract contained no provision with reference to discount 
upon payment of invoices. The prices specified therein were net, 
and payment could be made for part deliveries or only upon com- 
pletion of the contract, as might be determined for the best interests 
of the Government. 

Under agreements for the purchase of supplies calling for the 
payment of stipulated amounts, discounts should not be deducted 
unless they are in the status of being expressly offered. 23 Comp. 
Dec. 141. Generally, the printed offer on a contractor’s regular 
billhead does not constitute an express offer of discount amending 
the contract. 2 Comp. Gen. 83. 

The offer here in question did not appear as a printed part of the 
contractor’s regular billhead, but was specially typed on the two 
invoices. This typed offer is shown, however, to have been an error, 
no express offer of discount being intended. In this connection it 
is noted that payments for the other deliveries under the same con- 
tract were made at the contract price, no deduction being made for 
discount. 

Upon review $240.66 is certified due claimant. 


(A-9953) 


CONTRACTS—INCREASED COSTS OCCASIONED BY DELAYS ON THE 
PART OF THE UNITED STATES—JURISDICTION OF THE GENERAL 
ACCOUNTING OFFICE 


The United States is not liable in damages for delays caused a contractor in 
the performance of a contract for the construction of two dry-dock pump- 
ing plants, where the delay resulted from the failure of the Government 
to have the foundations, etc., ready for the work and an extension of time 
for completion of the contract had been granted the contractor because of 
such delay. 

The jurisdiction to settle and adjust all claims against the United States, 
including claims for increased costs in contracts occasioned by delays on 
the part of the Government, is vested by law in the General Accounting 
Office, and the administrative offices are without jurisdiction in the matter. 
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Decision by Comptroller General McCarl, March 20, 1926: 

The Worthington Pump & Machinery Corporation requested 
June 3, 1925, review of settlements No. 055506-W, of November 24. 
: 1924: No. 058009-T of December 14, 1924: and No. 080263-N, of 

May 19, 1925, wherein amounts of $4.91, $31.50, and $6,508.59, or a 
total of $6,545, otherwise due, were applied to an indebtedness of 
said corporation to the United States which arose by reason of pay- 
ment of $6,545, under agreement of May 28, 1921, supplemental to 
Bureau of Yards and Docks contract No, 2356 of June 20, 1917, as 
increased cost claimed by reason of delays caused by the Govern- 
ment. 

Under the terms of the contract, the corporation agreed to deliver 
and install within 547 calendar days from date a copy of the con- 
tract was delivered to it, two complete dry-dock pumping plants, 

including the necessary accessories; one to be installed in the pump 
well of dry dock No. 3, at the Philadelphia Navy Yard, and one in 
the pump well of dry dock No. 4, at the Norfolk Navy Yard, all in 
accordance with the specifications, etc., attached to and made a part 
of the contract, fer which it was to be paid a consideration of 
$368,631. The price as thus agreed upon was increased by $21,633.87, 
due to formal changes in the specifications subsequently authorized 
by changes “A” to “P,” inclusive, making a total consideration of 
$390,264.87 for the job. The contract provided for the deduction of 
liquidated damages at the rate of $100 per calendar day for delays 
in completion of each job that were not due to certain specified 
causes on account of which the contractor was entitled to a corre- 
sponding extension of time with remission of liquidated damages for 
the completion of the work. Dry dock No. 3, at the Philadelphia 
Navy Yard, was not ready for installation of the pump well struc- 
ture for approximately two years from the date it should have been 
ready—that is, until July, 1920. An extension of time was granted 
for the delay caused by the Government and under the terms of the 
contract the contractor was not chargeable with liquidated damages 
for such delay. The contractor was also paid $4,952 as the cost of 
erecting buildings for the storage of the pump machinery and 
$2,383.28 as the cost of reconditioning the machinery when removed 
from storage. These items being paid as extras and the Government 
retaining the buildings. 

During said period the scale of wages increased and the contractor 
alleges that before proceeding it “ protested, and requested additional 
compensation in consideration of the additional expense thus put ¢ 
upon it” to the extent of the increase of wages, “an expense not 
covered by the original contract.” There is no evidence before this 
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office that the contractor refused to proceed with the installation 
because of the delay. 

A board of officers appointed pursuant to paragraph 17 of the 
yeneral provisions of the contract to determine the cost of authorized 
changes, investigated the matter of increase in wages, and long after 
the work had commenced estimated that the excess from July, 1920, 
to the completion of work, over the scale of wages prevailing in 
August, 1918, when the dry dock should have been ready for instal- 
lation of the pump was $6,545, but, as stated by the Court of Claims 
in decision dated March 1, 1926, in £. W. Bliss Company v. United 
States, No. C-1032, paragraph 17 of the contract contemplated 
“changes in the composition and manufacture of” the work “and 
did not relate to the increased or extra cost which might be incurred 
by reason of increased wages.” However, the supplemental agree- 
ment of March 28, 1921, purports to obligate the United States to 
reimburse same to the contractor and brings forward for decision 
the question of whether there was any consideration for the agree- 
ment, and if not, whether same is binding on the United States. The 
questions will be considered in the order stated. 

The contract prescribed the work to be done, fixing the price 
therefor, and provided for extensions of time witli remission of liqui- 
date damages for unavoidable delays which were defined in para- 
graph 14 of the general provisions as follows: 

Unavoidable delays are such as result from causes which are beyond the 
control of the contractor, such as acts of Providence, fortuitous events, inevi- 
table accidents, abnormal conditions of weather or tides, or strikes of such 
scope and character as to interfere materially with the progress of the work. 
Delays caused by acts of the Government will be regarded as unavoidable 
delays. Delays in securing delivery of materials, or by rejection of materials 
on inspection, or by changes in market conditions, or by necessary time taken 
in submitting, checking, and correcting drawings or inspecting material, or by 
similar causes, will not be regarded as unavoidable. Should any delay in the 
progress of the work seem likely to occur at any time the contractor sliai 
notify the officer in charge in writing of the anticipated or actual delay, in 
order that a suitable record of the same may be made. 

The decisions of this office have been to the effect that where a 
contract provides that delays caused by the Government shall be 
deemed to be unavoidable and provides nothing more than an exten- 
sion of time for such delays, the United States is not liable in dam- 
ages for delays caused the contractor in completion of the work 
and such decisions were fully sustained by the Supreme Court of 
the United States in decision dated January 25, 1926, in 7. F. Crook 
Company, Inc. v. United States. Said case arose under a similar 
Navy contract, and the contractor claimed reimbursement of 
increased expenses caused by delay of other Government contractors 
in completion of the work. ‘The court referred to the terms of the 
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contract, the work to be performed thereunder, the price fixed there- 
for, and said: 

* * * it was not to be expected that the Government should bind itself to 
a fixed time for the work to come to an end, and there is not a word in the 
instrument by which it did so, unless an undertaking contrary to what seems 
to us the implication is implied. 

The Government did fix the time very strictly for the contractor. It is con- 
templated that the contractor may be unknown, and he must satisfy the Gov- 
ernment of his having the capital, experience, and ability to do the work. Much 
care is taken therefore to keep him up to the mark. Liquidated damages are 
fixed for his delays. But the only reference to delays on the Government side 
is in the agreement that if caused by its acts they will be regarded as unayoid- 
able, which though probably inserted primarily for the contractor’s benefit as 
a grouml for extension of time, is not without a bearing on what the contract 
bound the Government to do. Delays by the building contractors were unavoid- 
able from the point of view of both parties to the contract in suit. The plaintiff 
agreed to accept in full satisfaction for all work done under the contract the 
contract price, reduced by damages deducted for his delays and increased or re- 
duced by the price of changes, as fixed by the Chief of the Bureau of Yards and 
Docks. Nothing more is allowed for changes, as to which the Government is 
master, It would be strange if it were bound for more in respect of matters 
presumably beyond its control. The contract price, it is said in another clause, 
shall cover all expenses of every nature connected with the work to be done. 
Liability was excluded expressly for utilities that the Government promised to 
supply. We are of opinion that the failure to exclude the present claim was 
due to the fact that the whole frame of the contract was umlerstood to shut 
it out, although in some cases the Government's lawyers have been more care- 
ful. Wood v. United States, 258 U. 8. 120. The plaintiffs time was extended, 
and it was paid the full contract price. In our opinion it is entitled to nothing 
more. 


The Court of Claims in decisions dated February 15, 1926, in Lie 
Lange and A. H. Bergstrom, copartners, vy. United States, Nos. 
C-930, C-931, followed the decisions of the Supreme Court of the 
United States in the Crook case, notwithstanding its prior decisions 
to the contrary. Thus it is established in accordance with the long- 
standing decisions of this office that where a contract provides for 
extensions of time for delays caused by the Government, there is no 
liability on the Government to pay damages for such delays. As 
there was no liability on the United States to pay as damages the 
increased wages incurred during the period of unavoidable delay for 
which an extension of time was granted, it necessarily follows that 
the supplemental agreement for the payment of such damages is 
without consideration, and was merely an attempt to adjust what 
evidently was regarded as an equitable claim. See Prices v. United 
States, 58 Ct. Cls. 81. 

Even if after completion of the work under the contract the con- 
tractor had a valid claim arising out of said work, it was not within 
the jurisdiction or authority of the Navy Department to settle and 
adjust such a claim for the act of March 3, 1817, 3 Stat. 366, carried 
forward into the Revised Statutes as section 236 and into the Budget 
and Accounting Act of June 10, 1921, 42 Stat. 24, expressly provides 
that: 





All claims and demands whatever by the Government of the United States 


or against it, and all accounts whatever in which the Government of the United 
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States is concerned, either as debtor or creditor shall be settled and adjusted 
in the General Accounting Office. 


Any liability properly incurred under a contract with the United 
States is chargeable to appropriations made by the Congress pur- 
suant to Article I, section 9, of the Constitution and, as said by the 
Court of Claims in Geddes v. United States, 38 Ct. Cls. 428, at page 
444: 

The accounting officers are the guardians of the appropriations. It is their 
business to see that no money is paid out of the Treasury unless the payment 
is authorized by an appropriation act. It is not their business to adjudicate 
abstract questions of legal right beyond the legal right of a person to be paid 
out of a specific appropriation. An appropriation constitutes the means for 
discharging the legal debts of the Government. 

The requirement that the accounting officers settle and adjust all 
claims against the United States is for the purpose of making 
effective such control over appropriations. The matter of making 
payments from public funds is a fiscal function and basic law has 
wisely guarded against the temptation that might arise to disregard 
the will of the people as expressed through the Congress by dis- 
tinctly separating the pledging authority from the paying authority 
and the accounting authority. 

It is thus clear, in so far as general appropriations are concerned 
and in the absence of a specific statute to the contrary, that there 
can be no administrative settlement of a claim—whether liquidated 
or unliquidated—-which is binding on the United States. Ex-Presi- 
dent and now Chief Justice Taft stated, at page 125 of his book on 
Our Chief Magistrate and His Powers, with respect to the duties 
of the accounting oflicers under the Dockery Act of July 31, 1804, 
28 Stat. 208, and prior laws that: 

Congress may repose discretion in appointees of the President, which the 
President may not himself control. The instance I have already given [page 
81] is one of these, in which the Comptroller of the Treasury [now the Comp 
troller General] has independent quasi judicial authority to pass on the question 
of what warrants are authorized by appropriation acts to be drawn by him 
on the funds of the Treasury. The President.can appoint him * * *_ but 
he may not control him in his construction of appropriation acts and his sign 
ing or withholding his signature from warrants in accordance with that 
construction. 

A fortiori, subordinate officers of the United States may not, by 
investigating claims for alleged breach of contracts and entering 
into supplemental agreements in attempted settlement thereof, con- 
trol the charging and availability of appropriations for payment of 
such claims, especially since the Budget and Accounting Act of June 
10, 1921, made the accounting officers independent of all executive 
departments in the settlements of claims chargeable to general ap- 
propriations. 

It appearing that the supplemental agreement attempting to im- 
pose liability for increase of wages on the United States on account 
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of unavoidable delays caused by it is without consideration and that 
there was no authority in the administrative offices to settle such 
claims, it necessarily follows that the payment made pursuant to 
said agreement was not a legal and proper payment. Therefore, 
the action of this office in the settlements mentioned in the first 
paragraph hereof appears correct and is sustained. 


(A-12051) 


TRAVELING EXPENSES—OFFICERS AND EMPLOYEES ATTENDING 
CONVENTIONS 


The attendance and presentation of a paper at a convention or conference of 
members of a society or association by an officer or employee of the 
Government while on an official business trip, thus intermingling authorized 
official business with activities, the expenses of which are prohibited 
by the act of June 26, 1912, 37 Stat. 184, render it impossible to separate 
the authorized expenses from those prohibited and necessitates the dis- 

allowance or recharging of the total expenses of such trip. 


Comptroller General McCarl to the Chief, Children’s Bureau, Department of 
Labor, March 20, 1926: 


Receipt is acknowledged of your letter of February 27, 1926, 
requesting reconsideration of so much of my decision of February 
9, 1926, 5 Comp. Gen. 599, as directs a charge to be raised against 
you for payments made to railroads on transportation requests used 
in traveling from Washington, D. C., to Chicago, Ill., and return, 
in December, 1924, and January, 1925, the action having been taken 
because you attended a meeting of a society or association while in 
Chicago. 

You make the following statement relative to your presence in 
Chicago at that time: 


(1) That I am not and never have been a member of the American Statistical 
Association, and did not attend the meetings of the association as a member 
or officially. 

(2) That I went to Chicago on official business connected with research 
either already being done by the bureau or which the bureau was considering 
undertaking. 

(3) That I would have had to go to Chicago at that time whether the 
association had or had not been meeting, because it was not possible for me 
to leave Washington earlier in December—the assistant chief being absent on 
account of illness—and January is always a difficult time to be away. (In 
four years I have had to abandon January trips because of official business in 
Washington.) 

(4) That while in Chicago on official business I read a paper at one of 
the sessions of the American Statistical Association. When I accepted the 
invitation to read this paper, I expected to be in Chicago, unofficially, on the 
way back from Nebraska where I usually spend the Christmas holidays. 
I was prevented from leaving Washington before Christmas by official business 
and hence did not make the trip to Nebraska in December, as I have done in 
other years including 1925 and, as part of the same chain of events, I was in 
Chicago officially in connection with bureau research. 


The act of June 26, 1912, 37 Stat. 184, contains the following pro- 
visions : 
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No money appropriated by this or any other Act shall be expended * * * 
for expenses of attendance of any person at any meeting or convention of 
members of any society or association, unless such * * * expenses are 
authorized to be paid by specific appropriations for such purposes or are pro- 
vided for in express terms in some general appropriation. 


The fact that you are not a member of the American Statistical 
Association or that you may have had other official business in Chi- 
cago during your stay there does not render the provision above 
quoted inapplicable to your case. You did attend a meeting of 
members of a society or an association and there is no appropriation 
providing for expenses incident thereto. Therefore the above-quoted 
provision is applicable. The int:rmingling of authorized official 
business with activities, the expenses of which are prohibited by 
statute, renders it impossible to separate the authorized expenses 
from those prohibited and makes it necessary to disallow or recharge 
the total of such expenses. 1 Comp. Gen. 299. It could not be said, 
for instance, that the only expense of attending the meeting or con- 
vention of the society was merely the employee’s subsistence allow- 
ance or expenses on that particular day any more than it could be 
said that the only expense incident to the official duty performed 
in Chicago at the time was the subsistence expense or allowance for 
such period as such official duty might have required the stay in 
Chicago to be extended beyond the time necessary to attend the 
meeting. 

It is not necessary to plan official travel to avoid visiting a city 
when any convention or conference is in progress there, provided 
the employee does not attend any meeting thereof or otherwise par- 
ticipates therein, or does not especially plan the trip to be present 
when the convention is in progress. 

As stated in my decision of February 9, 1926, if the work of your 
office or bureau is such that it would be in the interest of the Govern- 
ment for the officers and employees thereof to attend meetings or 
conventions of members of societies or associations, the matter should 
be presented to the Congress. 

Upon reconsideration the decision of February 9, 1926, must be 
and is affirmed. 


(A-12691) 
PRINTING—INTERPARLIAMENTARY UNION 


Printing for the use of the American group of the Interparliamentary Union — 
within the District of Columbia procured from other than the Govern- 
ment Printing Office and without advertising contravenes both the act of 
March 1, 1919, 40 Stat. 1270, and section 3709, Revised Statutes, and 
the expenses thereof, in the absence of specific statutory authority, are 
not payable from public funds, 


11273°-—26——-49 











748 DECISIONS OF THE COMPTROLLER GENERAL 






Decision by Comptroller General McCarl, March 20, 1926: 

There is for consideration by this office the claim of Judd & 
Detweiler for $626.45 covering charges for printing for the Ameri- 
can group of the Interparliamentary Union furnished during July, 
August, September, and October, 1925. This work appears to have 
been procured by the “ Director of the conference ” without adver- 
tising and without authority from the Joint Committee on Printing. 

The appropriation sought to be charged is found in the act of 
December 5, 1924, 43 Stat. 692, as follows: 

Twenty-third Conference of the Interparliamentary Union: For the purpose 
of defraying the expenses in the city of Washington and elsewhere in the 
United States, incident to the twenty-third conference of the Interparliamen- 
tary Union, to be held in Washington in 1925, to be expanded under such rules 
and regulations as the Secretary of State may prescribe, for salaries in the 
District of Columbia or elsewhere, rent, printing and binding, traveling and 
subsistence expenses (notwithstanding the provisions of any other Act), and 
such other expenses as may be necessary, $50,000, as authorized by public 
resolution approved May 13, 1924, to remain available until December 31, 1925. 

The resolution of May 13, 1924, 43 Stat. 119, requested the Presi- 
dent of the United States to invite the Interparliamentary Union to 
hold its annual meeting for 1925 in Washington, D. C., and author- 
ized an appropriation of $50,000 to defray the expenses incident to 
such meeting, said appropriation “to be expended under such rules 
and regulations as the Secretary of State may prescribe.” 

The Chief, Bureau of Accounts, State Department, reports that 
no special rules or regulations covering the meeting of the union 
were issued by the Secretary of State and that it was decided after 
discussion with certain officials of the conference that the adminis- 
tration of the fund should be left to the discretion of those officials. 

Section 3709, Revised Statutes, makes the following requirement: 

All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by 
advertising a sufficient time previously for proposals respecting the same, 
when the public exigencies do not require the immediate delivery of the arti- 
cles, or performance of the service. When immediate delivery or performance 
is required by the public exigency, the articles or service required may be 
procured by open purchase or contract, at the places and in the manner in 


which such articles are usually bought and sold, or such services engaged, 
between individuals. 


The act of March 1, 1919, 40 Stat. 1270, further provides: 


* * * 


That on and after July 1, 1919, all printing, binding, and blank- 
book work for Congress, the Executive Office, the judiciary, and every executive 
department, independent office, and establishment of the Government, shall be 
done at the Government Printing Office, except such classes of work as shail 
be deemed by the Joint Committee on Printing to be urgent or necessary to 
. have done elsewhere than in the District of Columbia for the exclusive use 

of any field service outside of said District. 


The printing in question appears to have been for use in the Dis- 
trict of Columbia and not for the exclusive use of any field service 
outside of the District and under the act of March 1, 1919, supra, was 
required to be done at the Government Printing Office. Had it for 
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any reason been lawful to procure it elsewhere, the provisions of sec- 
tion 8709, Revised Statutes, required advertising for proposals. 

As neither of the two statutes above referred to was complied 
with, and as there appears to be no law vesting in the Director of 
the Conference, the American group of the Interparliamentary 
Union, or the Secretary of State, authority to obligate the appropri- 
ation without reference to the requirements of existing laws, the 
claim must be and is disallowed. 


(A-13303) 


LEASES—PAYMENT OF RENT TO AGENTS OF LESSOR 


The assignment to rental agents, holding a power of attorney from the lessor, 
of claims for rent on property leased to the United States, or of the con- 
tract of lease, is prohibited by sections 3477 and 3737, Revised Statutes. 

Receipts for rental checks for property leased to the United States may be 
accepted when signed by rental agents holding a valid power of attoruey 
from the lessor to receive same, provided the checks are made payable to 
the order of the lessor as prescribed by Treasury Department Circular No. 
‘52 of April 29, 1903. 


Decision by Comptroller General McCarl, March 20, 1926: 
There is for consideration the question whether payments of rental 


for certain office space in the Earle Building, Washington, D. C., 
occupied by the United States Board of Tax Appeals under contract 
of lease executed by the Cosmos Theater Co. (Inc.), as owner and 
lessor of the Earle Building, may be made to the Munsey Trust Co. 
as rental agents of the building under power of attorney granted by 
the owner and lessor May 29, 1925, and filed in this office with the 
contract of lease. 

By the provisions of sections 3477 and 3737, Revised Statutes, the 
assignment of transfer of all manner of claims against or contracts 
with the United States is prohibited. 6 Comp. Dec. 88; 9 id. 611; 
12 id. 267: 3 Comp. Gen. 625; 4 Comp. Gen. 361. 

If, under a proper power, the Munsey Trust Co., as attorney in 
fact for the Cosmos Theater Co. (Inc.), had entered into the con- 
tract of lease as lessor with the Board of Tax Appeals, the monthly 
reni?l might properly be paid to the Munsey Trust Co. as agent 
lessor of the owner. 9 Comp. Dec. 611. However, such is not the 
situation. The Cosmos Theater Co. (Inc.), owner of the Eurle 
Building, executed the contract of lease as lessor and filed therewith 
power of attorney to authorize payment of rent to the Munsey Trust 
(“o. as rental agents. As said power of attorney is not in accordance 
with the requirements of section 3477, Revised Statutes, all payments 
of vent under the present lease must be made to the lessor and not 
to the Munsey Trust Co. 








750 DECISIONS OF THE COMPTROLLER GENERAL 


There is no objection, in view of the power of attorney presented, 
to the disbursing officer’s delivering rental checks upon proper receipt 
to the Munsey Trust Co., as agent of the lessor, provided the checks 
are drawn payable to the order of the principal as prescribed in 
Treasury Department Circular No. 52, April 29, 1903. 

The power of attorney of record being sufficient to protect the 
Government against a duplicate claim by the lessor, credit for pay- 
ment heretofore made to the Munsey Trust Co. will be allowed, but 
future payments may be made only as herein indicated. 


(A-11909) 
CONTRACTS, LIQUIDATED DAMAGES—WAIVER OF 


Where the right to deduct or collect liquidated damages under a contract 
accrues to the Government, there is no jurisdiction or authority in 
any administrative officer of the Government to waive such right, either 
pursuant to a provision in the contract or otherwise, unless such juris- 
diction or authority has been specifically granted by statute. 

The fact that the United States may have sustained no actual damage under 
a liquidated damage contract as the result of a delay on the part of. the 
contractor can afford no justification for the waiver of liquidated damages 
that may have accrued. 


Decision by Comptroller General McCarl, March 22, 1926: 
The Secretary of the Interior by letter of November 10, 1925, re- 


uested review of settlement No. C—23666-I of the accounts of J. 
. Callahan, chief disbursing clerk, Department of the Interior, 


covering the period from July 1 to September 30, 1924, wherein 
credit was disallowed for items aggregating $13,890, being a part of 
the amounts paid to Sackett & Wilhelms Corporation on account of 
photolithographic copies furnished under contract of June 10, 1924, 


between said perpeneinee and the Commissioner of Patents. 
The basis of the disallowance was that the disbursing officer, in 


making payments in August and September, 1924, for copies fur- 
nished under the contract, did not make any deduction as liquidated 
damages on account of delays in delivery as provided for under 
Article 7 of the contract, which reads: 


In the event, however, of failure on the part of the contractor to com- 
plete an entire order as appears upon any requisition, and within the time or 
times herein specified, it agrees to pay to the Government for each and every 
requisition delayed for each and every secular day after the date fixed for 
the completion and delivery of the work the sum of ten dollars ($10) in good 
and lawful money of the United States, not as a penalty or forfeiture, but 
as and for the damages to the Government, which are hereby liquidated at 
that sum; and the surety or sureties on the contractor's bond shall be 
jointly and severally liable for such damages, which damages may be de- 
ducted from any amounts in the hands of the Government payable to the 
contractor, or such damages may be sued for in the name of the United States 
of America, at the option of the Government; Provided, however, that the 
collection of such sums may be waived in whole or in part in the discretion 
of the Secretary of the Interior. 
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In the request for review the Secretary of the Interior submits the 
following explanations and reasons as a basis for allowing the items 
in question : 


The act of July [January] 12, 1895 (28 Stat. 620) authorizes the Com- 
missioner of Patents to contract for the photoligthographic work of his office 
and provides that it shall be performed under the direction of the Commis- 
sioner of Patents. Acting under this authority and pursuant to appropriations 
by Congress the Commissioner of Patents on June 10, 1924, entered into a con- 
tract with the Sackett & Wilhelms Corporation of Brooklyn, New York, for 
the furnishing and delivering of photolithographic work for his office. 

Article six of this contract provides, among other things, that “If during the 
continuance of the contract the Government shall desire to change the size of 
the copies, the style of the work, the quality of the paper, or the time of 
deliveries, it shall have the right to do so,” and article eight of the contract 
provides that “all materials furnished and the execution and performance of 
the work hereunder in all particulars are to be to the full satisfaction and 
acceptance of the commissioner, whose judgment and determination as to the 
standard, quality, and character of the same, as well as the promptness of 
delivery, shall be final and conclusive.” 

It appears that on June 6, 1924, the Patent Office called the attention of the 
contractor to the fact that certain delays were occurring in the deliveries of 
the work, and he was requested to remedy the same. 

On June 7, 1924, the contractor called the attention of the Commissioner of 
Patents to the fact that he could not complete the work required under his 
contract for the fiscal year ending June 30, 1924, unless he was permitted to 
defer taking up the work under his new contract for 1925, and under date of 
July 9, 1924, the Commissioner of Patents granted his request. 

From the copy of a letter from the Commissioner of Patents dated July 10, 
1925, and a letter from the chief clerk of that office dated August 4, 1925, with 
accompanying inclosures, which were transmitted to the General Accounting 
Office by department letter of September 26, 1925, it will be seen that the 
delays in the deliveries of the work for which it is proposed to penalize the 
contractor were duly authorized by the Commissioner of Patents, and that 
under the law and the terms of the contract the commissioner was clothed with 
full authority to grant the extension of time, and that his judgment as to the 
promptness of deliveries and of the details connected with the work are final 
and conclusive. Furthermore, the Government does not appear to have been 
damaged in any respect by the failure to deliver the work within the contractual 
periods. 


It is noted that the Secretary does not seek to justify the disburs- 
ing officer’s failure to deduct liquidated damages on any attempted 
waiver under the proviso at the end of Article 7, supra, and it is 
assumed from this that he recognized the fact that said proviso is 
of no force or effect. However, it may be proper to state in this 
connection, that where the right to deduct or collect liquidated dam- 
ages accrues to the Government under a contract, there is no 
jurisdiction or authority in any administrative officer of the Govern- 
ment to waive such right, either pursuant to a provision in the con- 
tract or otherwise, unless such jurisdiction or authority is specifically 
granted by statute, as in the case of certain public building contracts 
under section 21 of the act of June 6, 1902, 82 Stat. 326, and even in 
such cases the discretion authorized to be exercised is a legal discre- 
tion. 4 Comp. Gen. 306. There is no statute authorizing the inclu- 
sion of such provisions in contracts made by the Commissioner of 
Patents or any other officer under the Department of the Interior, 
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and such provisions should be omitted from all such contracts here- 
after. 3 Comp. Gen. 696; 4 id. 578; 5 id. 363. 

The provision in article 8 of the contract, referred to by the 
Secretary, to the effect that the judgment and determination of the 
commissioner as to “the promptness of delivery” shall be final 
and conclusive, relates only to questions of fact as to dates of 
requisitions, deliveries, etc., and can not be construed to confer any 
authority to waive liquidated damages. If said provision was in- 
tended to authorize any waiver of the Government’s rights in the 
matter of liquidated damages, it is, to that extent, null and void 
for reasons set forth in the preceding paragraph hereof. 

With reference to the Secretary’s statement, supra, that “the 
Government does not appear to have been damaged in any respect 
by the failure to deliver the work within the contemplated periods,” 
attention is invited to decision in 23 Comp. Dec. 514, 515, in which 
it was said: 

The fact that the United States may have sustained no actual damage as 
a result of the delay, if it were possible for anyone to find such to be a fact, 
ean afford no justification for a waiver of any liquidated damages that may 
have accrued. This principle is so well established by decisions of the courts 
and of this office that it is not understood why an oflicer of the Government 
should suggest a waiver of liquidated damages in such cases. 

In view of what has been said herein, it must be held that the 
contractor is properly chargeable with liquidated damages as pro- 
vided for in article 7 of the contract on all deliveries not completed 
as required by the contract. 

It now appears, however, that before there was any delivery 
under the contract—in fact, before work had commenced thereun- 
der—it was agreed that deliveries under said contract should not 
begin until July 19, 1924. In view of the terms of the contract, the 
validity of such arrangement is doubtful. However, the circum- 
stances and the apparent interests of the United States were such 
as would seem to justify this office in withholding further objec- 
tion thereto. Accordingly, July 19 will be regarded as the due daie 
for the requisitions of July 1, July 20 for the requisitions of July 2, 
July 21 for July 3, and so on throughout the life of the contract, 
and the disbursing officer’s accounts will be adjusted accordingly. 


(A-11944) 


LEAVE OF ABSENCE—GOVERNMENT PRINTING OFFICE 
EMPLOYEES 


An employee of the Government Printing Office who applied for disability re 
tirement while absent from his duties on account of personal illness is not 
entitled to leave of absence with pay for any period subsequent to the 
date fixed by regulation of the Public Printer as his final separation from 
the service, viz, the last day of the employee’s last working day period. 
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Decision by Comptroller General McCarl, March 22, 1926: 

Edward M. Decker applied October 15, 1925, for review of settle- 
ment No. 09946, dated September 15, 1925, whereby was disallowed 
his claim for pay for five days’ leave as an employee of the Govern- 
ment Printing Office, alleged to have accrued during the period 
September 23 to November 28, 1924. 

It appears that claimant’s last day of actual service was September 
18, 1924, and that he was paid for full time for the pay period ended 
September 23, 1924, his absence on account of sickness from Septem- 
ber 19 to 23, inclusive, being charged to unused leave earned during 
the preceding fiscal year. He received 10 pay thereafter until the 
payment made in June, 1925, hereinafter mentioned. 

The act of June 11, 1896, 29 Stat. 453, provides: 


The employees of the Government Printing Office, whether employed by the 
piece or otherwise, shall be allowed leaves of absence with pay to the extent 
of not exceeding thirty days in any one fiscal year under such regulations and 
at such times as the Public Printer may designate at the rate of pay received 
by them during the time in which said leave was earned; but such leaves of 
absence shall not be allowed to accumulate from year to year. * * * And 
provided further, That it shall be lawful to allow pay for pro rata leave to 
those serving fractional parts of a year; also to allow pay for pro rata leave 
of absence to employees of the Government Printing Office in any fiscal year, 
nothwithstanding the fact that thirty days’ leave of. absence, with pay, may 
have been granted to such employees in that fiscal year on account of service 
rendered in a previous fiscal year. * * * 


Under the authority of the act cited, leave regulations have been 
promulgated by the Public Printer which, so far as here applicable, 
provide as follows: 


Employees are allowed by law 30 days’ leave with pay in a fiscal year. 
This leave is earned at the rate of 2%, days per month in one fiscal year 
and taken within the following fiscal year. Rates for leaves of absence 
are based on the rate of pay an employee receives while earning his leave. 
+ + * 


Employees going on leave are paid in advance for leaves of absence * * *, 


The act of June 11, 1896, supra, grants leave of absence with 
pay under such regulations as the Public Printer may designate. 
Pursuant to the authority thus conferred, the Public Printer on 
August 1, 1924, prescribed regulations containing provisions as 
follows: 


1. An employee who has been absent on leave without pay for 30 working 
days (consecutively or otherwise) in one fiscal year shall be dropped from 
the rolls at expiration of said 30 days, unless status as an employee is 
reestablished by a bona fide return to work on or before the expiration of 
that time and resumption of duties for a period of not less than 6 consecutive 
working days, or an extension of leave without pay has been applied for 
on account of serious illness or other equally sufficient reason and granted 
by the Public Printer. The granting of such extension will be merely for 
the purpose of nominally retaining the employee’s name on the rolls in ua 
nonpay status for all purposes, including nonpayment for legal and Executive 
order holidays occurring during the period of such nominal retention. 

2. Annual leave of absence shall not be allowed to accrue, nor shall pay 
be allowed for Executive order holidays or half holidays for any period of 
leave without pay, * * *. 
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It appears that on June 30, 1924, claimant had 30 days’ accrued 
leave earned during the fiscal year 1924. On July 5, 1924, he was 
excused four hours which reduced the accrued leave to 2914 days. 
Claimant worked during the rest of July, August, and up to and 
including September 18. He was sick on September 19 to 23, 
inclusive, and his illness continued for some months thereafter. 

Employees of the Government Printing Office are not entitled to 
sick leave in addition to the annual leave authorized under the 
act of June 11, 1896, supra, and when an employee is obliged to be 
absent on account of illness the time lost is charged against his ac- 
crued annual leave. This was done in claimant’s case for the four 
days from September 19 to 23, inclusive, for which he was paid on 
September 23, 1924. 

On September 27, 1924, claimant applied to the Commissioner 
of Pensions for retirement on account of disability, which appears 
to have been denied on June 12, 1925. Pending the decision by the 
Commissioner of Pensions payment was not made to claimant for 
his accrued leave. On April 7 and 15, 1925, claimant was notified 
by the Government Printing Office that on November 27, 1924, he 
had been on leave without pay for 30 working days, and, accord- 
ing.7, under the rule of August 1, 1924, quoted, supra, his name 
would be dropped from the rolls effective November 28, 1924. On 
June 12, 1925, claimant was notified that the letters of April 7 and 
15 were in error and that September 23, 1924, the date of the last 
payment made to him for service, was the date of his separation 
from the service. On June 19, 1925, claimant was paid for 2514 
days as for leave earned in the fiscal year 1924, and for 7 days as 
for pro rata leave accrued in the fiscal year 1925. 

The payment for only 7 days as for pro rata leave accrued in the 
fiscal year 1925 was for the period July 1 to September 23, 1924, 
based on the general rule adopted by the Public Printer that em- 
ployees who apply for disability retirement while on leave of ab- 
sence are considered as finally separated from the service as of the 
last day of their last working pay period, which in this case was 
September 23, 1924. As the granting of leave of absence with or 
without pay is provided by law to be based on the regulations 
issued by the Public Printer, it naturally follows that the effective 
date of an employee’s separation from the service while on leave of 
absence with or without pay may be fixed by administrative rule or 
regulation. Leave of absence with pay does not accrue for any 
period after final separation from the service. Accordingly, claim 
ant has received payment for the entire period of leave of absence 
with pay accrued prior to his final separation from the service and 
is not entitled to additional payment for leave of absence subsequent 
thereto. The settlement is sustained, 
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PURCHASES—OPEN MARKET, INSTEAD OF FROM GENERAL SUP- 
PLY SCHEDULE 


The purchase in the open market of articles of a different quality from those 
of the same class listed on the general supply schedule without a show- 
ing that a public exigency existed at the time of purchase that could 
not be met by purchase from the scheduled contractor, or that the par- 
ticular grade of articles desired for a particular purpose was not intended 
to be eliminated from the schedule, or that the needs of the particular 
department were not taken into consideration when the regular contract 
was awarded, is in contravention of the act of June 17, 1910, 36 Stat. 531. 
Payment therefor in excess of the contract price of the scheduled article 
is not authorized. 

Decision by Comptroller General McCarl, March 23, 1926: 

Review has been requested of settlement No. 011092, dated No- 
vember 17, 1925, wherein was disallowed $4.05 of The L. C. Smith 
& Bros. Typewriter Co.’s claim of $4.50, representing the cost of 
three silk typewriter ribbons purchased by the Bureau of Public 
Roads, Department of Agriculture, on September 30, 1925, the 
amount disallowed being the difference between the amount paid 
for the ribbons purchased in the open market and what it would 
have cost the Government had the purchase been made from the 
regular supply contractor. 


The L. C. Smith & Bros. Typewriter Co. was not listed on the 
General Supply Committee schedule for the fiscal year 1926 for this 
class of supplies. 

The Secretary of Agriculture submits the following explanation 
of the reasons for disregarding the general supply schedule in this 
instance : 


There is only one item for record typewriter ribbons available for purchase 
under the General Schedule of Supplies for the current fiscal year, viz, item 
No, 1312. The Bureau of Public Roads uses the ribbons called for under item 
No. 1312 for all purposes with the exception of very special classes of work 
for which the contract ribbons are not suitable or adaptable. This special 
work consists of preparing the typewritten annual report to Congress required 
by section 19 of the Federal highway act, which provides for an elaborate 
and detailed report to be made, showing the work done under that act, the 
status of each project undertaken, the allocation of appropriations, an item- 
ized statement of the expenditures und receipts, an itemized statement of 
traveling and other expenses, including a list of employees, their duties, 
salaries, and traveling expenses. This annual report comprises between 260 
and 270 pages, approximately two-thirds of which is on sheets size 12’’ x 18’’. 
As there is no appropriation available for the printing of this voluminous 
report, the original and first carbon copies must be sent to Congress, one 
for the Senate and one for the House; the third copy is sent to the Secretary 
of Agriculture; the fourth copy is filed; while the fifth copy is in constant 
use as a working copy for the Bureau of Public Roads. Eighty per cent of 
this typewritten report is in figures and tabular statements. It has been 
found that the general supply schedule ribbon will not permit of five clear- 
cut copies where figures are used to so large an extent; that said ribbon 
smears the original copy and the carbon copies are often illegible when five 
or more copies are made, 
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These ribbons are used also to prepare the monthly tabular statements com 
piled by the Bureau of Public Roads on sheets size 16’’ x 24’’ which sheets 
must be reduced in size and photographed. The silk ribbon purchased on 
B. P. R. requisition No. 17721 is the only ribbon of which that bureau is aware 
will make the necessary clear-cut copies for this special work. 

Purchases of these ribbons have been made by the Bureau of Public Roads 
during the past several years and this is the first time a disallowance has been 
made by the General Accounting Office. 

As there is no ribbon under contract on the general supply schedule which 
will meet the needs of the Bureau of Public Roads for the limited amount 
of special work for which they are used a review of the settlement in question 
is requested. 

It has been repeatedly held that the desire for a better or different 
quality, or the opinion of the purchasing officer as to the merits of 
articles is no justification for purchasing otherwise than pursuant 
to the schedule. 18 Comp. Dec. 642; A-6797, April 6, 1925. 

The Secretary of the Treasury, in accordance with the require- 
ments of section 4 of the act of June 17, 1910, 36 Stat. 531, which 
was enacted for the purpose of standardizing such supplies as are 
here involved and eliminating unnecessary grades and _ varieties, 
contracted for and scheduled grades of typewriter ribbons presum- 
ably as being suitable for the departments and establishments of 
the Government in Washington, D. C., and such field services as 
are included in the award for the fiscal year, 1926. Such contracts 
exclude any other means of procuring such supplies except in cases 
of public exigency requiring such immediate delivery as could not 
be effected in purchases from the scheduled contractor. This act is 
a public law and private dealers, no less than public officials, must 
be presumed to have knowledge thereof, and transactions in viola- 
tion thereof can not rightfully claim favor as having been made in 
good faith. 18 Comp. Dec. 900. 

In this connection it may be stated that the purchase of any grade 
or variety of typewriter ribbon other than those listed on the general 
supply schedule is prohibited by law unless upon inquiry of the 
Secretary of the Treasury a showing is made that no elimination 
of the particular grade of typewriter ribbon, deemed to be more 
desirable or necessary for a particular purpose, was intended, or that 
the needs of the particular bureau or department concerned were not 
taken into consideration by him when contracting for typewriter 
ribbons so scheduled. 18 Comp. Dec. 765. 

No showing establishing an exigency such as above referred to, 
or that the particular grade of ribbon purchased was not intended 
to be eliminated from the general schedule of supplies having been 
made, it must be held that the purchase in question was in contraven- 
tion of the law and that settlement of the claim on the basis of the 
regular contract price was correct. 

Upon review the settlement is sustained. 
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APPROPRIATIONS—TRANSFER 


Unless and until specifically so provided by statute no further transfer of 
funds will be approved by the General Accounting Office under the act of 
May 21, 1920, 41 Stat. 613, or the annual appropriation acts providing for 
scientific investigations by the Bureau of Standards or the Bureau of 
Mines, from appropriations under one department or establishment not 
expressly providing for personal services in the District of Columbia, to 
another department or establishment to be used for payment of the sal- 
aries of the regular force of employees in the District of Columbia without 
regard to the specific work requested by the department or establishment 
from which the funds are transferred. 


Decision by Comptroller General McCarl, March 24, 1926: 

In the audit of disbursing officers’ accounts for various depart- 
ments there has been presented the question whether funds trans- 
ferred by one department or establishment of the Government to 
another, as allocations either under the provisions of section 7 of 
the act of May 21, 1920, 41 Stat. 613, or under annual appropriation 
acts for scientific investigations by the Bureau of Standards or the 
Bureau of Mines, are available for personal services in the District 
of Columbia. 

The audit discloses that it is the practice, particularly in the Bu- 
reau of Standards and the Bureau of Mines, to use such transferred 
funds to pay salaries of a regular permanent force of employees in 
said establishments. It is disclosed, also, that in certain instances 
the appropriations from which the funds are transferred are not 
available for personal services at all; in other instances that such 
appropriations are available for personal services in the field but 
not in the District of Columbia; and in still other instances that 
such appropriations are available generally for scientific investiga- 
tions without express mention of personal services. 

In decision of September 5, 1925, A—10412, it was held as follows: 

There is also for consideration the statute of August 5, 1882, 22 Stat. 255, 
prohibiting the employment of personal services in the District of Columbia 
unless the appropriation expressly provides for personal services in the District 
of Columbia. It has not been definitely stated that Dr. Monroe and his stenog- 
rapher are employed in the District of Columbia,.but such is understood to be 
the case. There is no express authority for employment of personal services 
in the District of Columbia in the War Department appropriation sought to be 
charged with the salaries of these two persons for four months. The prohibi- 
tion in the act of 1882 is not overcome by the transfer of funds from an appro- 
priation under one department not providing for personal services in the Dis- 
trict of Columbia to another department which may have an appropriation 
available for the character of personal services desired, and there is no pro- 
vision in the act of May 21, 1920, 41 Stat. 613, authorizing transfer of funds 
between departments for procurement of supplies or performance of services, 
that may be so construed. 

This decision was applied and followed in decision of November 
3, 1925. These decisions dealt expressly with funds transferred 
under the provisions of the act of May 21, 1920, supra. The author- 
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ity of this enactment to make transfers does not extend the uses of 
the transferred funds to any other purposes than those for which 
the appropriation was mace. 

The terms of the annual appropriation acts providing for transfer 
of funds to the Bureau of Standards and the Bureau of Mines 
authorize the transfer and use of funds for “ scientific investiga- 
tions.” Fiscal year 1926, acts of February 27, 1925, 43 Stat. 1043. 
and March 3, 1925, 48 Stat. 1176. Expressed authority in an appro- 
priation for “scientific investigations” coupled with statutory 
authority to transfer from such appropriation for the purposes of 
such investigations, would appear sufficient to authorize employment 
of necessary personal services by the Bureau of Standards or the 
Bureau of Mines, even in the District of Columbia, for the purposes 
of the particular investigation. 

There is evidence, however, from the facts disclosed in the audit 
that some <lepartments and establishments of the Government, par- 
ticularly the Bureau of Mines and the Bureau of Standards, have a 
misconception of the authority granted by the act of May 21, 1920, 
and the annual appropriation acts providing for transfer of funds 
for scientific investigations. 

There is no authority under either statute for a department or 
establishment of the Government to maintain a force of regular 
employees in the District of Columbia or elsewhere and pay the 
salaries of such employees from funds transferred from appropria- 
tions provided for another department or establishment without 
regard to the specific work on which the employees are engaged or 
the exact cost of the specific work actually accomplishe for the 
establishment whose appropriations are transferred. The authority 
to transfer funds from one department or establishment to another 
has relation only to performance of specific pieces of work such as 
ordinarily would be for accomplishing by means of a contract with a 
commercial contractor. 

The prohibitory statute of 1882 clearly shows the intent that the 
Congress desires to maintain an absolute control over the amount of 
appropriated funds to be expended for personal services in the Dis- 
trict of Columbia. The statutory authority for transfer of funds 
from one department or establishment to another was not intended 
to, and does not, remove the prohibition or lessen the restriction to 
the extent of permitting that to be done indirectly, by transfer of 
funds, which may not be done directly. 

Accordingly, unless and until specifically so provided by statute, 
no further transfer of funds will be approved by this office, under 
the provisions of the act of May 21, 1920, supra, or under the annual 
appropriation acts relating to the Bureau of Standards or the Bureau 
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of Mines, from appropriations under one department or establish- 
ment not expressly providing for personal services in the District of 
Columbia, to another department or establishment to be used for 
payment of the salaries of the regular force of employees in the 
District of Columbia without regard to the specific work requested 
by the department or establishment from which the funds are trans- 
ferred. A compliance with Circular No. 22, dated October 5, 1925, 
will disclose the purpose for which the transferred funds are to be 
used. No objection will be raised for the remainder of the present 
fiscal year to the use of the funds heretofore transferred from one 
department or establishment to another for payment of personal 
services in the District of Columbia on the basis of the past practice. 

The matter would appear to be one for submission to the Congress 
for its consideration if it is desired that the funds so transferred 
be used to pay salaries of regular personnel in the establish- 
ment to which transferred. In such connection there is suggested 
the advisability, however, of providing in the appropriations for the 
performing establishments for sufficient personnel to take care of 
the work which such establishments may be required or authorized 
by law to perform for other branches of the seryice, with correspond- 


ing reductions in appropriations for such other branches of the 
service. 


(A-11486) 


SUBSISTENCE AND QUARTERS—OFFICERS OF NAVY ON SHORE 
PATROL 


As the appropriation “ Pay Miscellaneous" for the fiscal year 1923, act of 
July 1, 1922, 42 Stat. 787, contained a specific provision for expenses of 
officers of the Navy while on shore patrol duty, and the regulations made 
in pursuance thereof fixed maximum rates that were to be allowed for 
meals and lodging, there is no authority to reimburse officers for the 
excess cost of lodging incurred under unusual conditions either from the 
specific appropriation or from the appropriation ‘“ Contingent Navy.” 


Decision by Comptroller General McCarl, March 25, 1926: 

J. W. Overand, lieutenant (Supply Corps), United States Navy, 
has applied for revision of settlement No. M—14614-N, dated August 
27, 1925, disallowing $18.31 of the amount of voucher No. 96, first 
quarter 1923, covering reimbursement to Lieut. C. H. Jones, United 
States Navy, senior patrol officer, for actual and necessary expenses 
incurred for himself and for Lieut. (Junior Grade) W. M. Moses, 
United States Navy, while on shore patrol duty at Rio de Janeiro, 
Brazil, September 6 to 11, 1922, and $30.64, the amount of voucher 
No. 325, fourth quarter 1923, covering the excess cost incurred by 
said officers for lodging during said period. 
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It appears that by orders dated September 6, 1922, issued by the 
commanding officer of the U. 5. S. Maryland, Lieut. Jones and 
Moses were assigned to shore patrol duty at Rio de Janeiro, Brazil; 
that in obedience thereto they left the ship 8 a. m. September 6 and 
returned 11.30 a. m. September 12, 1922. Reimbursement was made 
to Lieutenant Jones as per said voucher No. 96, for meals for six 
days for the two oflicers amounting to $23.67, which averaged less 
than $1 per meal, and for lodging for the two officers amounting to 
$54.64, which was an average of $4.5514 per day each. 

In the administrative examination of Lieutenant Overand’s ac- 
counts $30.64 was suspended as being in excess of the maximum al- 
lowance of $2 per day for lodging as fixed by the regulations. 

In letter of February 7, 1923, the commanding officer of the 
U.S. S. Maryland advised the Chief of the Bureau of Navigation 
that due to the fact the Brazilian Centennial Exposition was going 
on at that time, the prices charged for rooms were considerably 
higher than under ordinary conditions and that the expenditure 
for rooms, while in excess of the regular allowance as authorized by 
the regulations, was not considered by him as excessive under the 
then existing conditions and as the oflicers concerned had no alterna- 
tive other than to obtain rooms at the prices charged recommended 
that the full amount expended for lodging be authorized. Accord- 
ingly, the Acting Secretary of the Navy by fourth indorsement of 
March 9, 1923, granted an allotment of $30.64 from the appropria- 
tion * Contingent Navy, 1923,” to cover the excess cost in question. 

By fifth indorsement of March 19, 1923, to the commanding officer 
of the U. S. S. Maryland, the Chief of the Bureau of Supplies and 
Accounts gave the following instructions: 

1. In view of the allotment of $30.64 under the appropriation “ Contingent 
Navy, 1923,” granted in the fourth indorsement, the amount which is reported 
as due the United States in the sum of $30.64 in the report of the adminis- 
trative examination should be paid these officers on the public bill under the 
appropriation “Contingent Navy, 1923.” Reference should be made on the face 
of this public bill to the public bill under which payment was originally made 
under “Pay Miscellaneous,” and copies of this correspondence (attached 
hereto) should be attached to the original public bill. After this payment 
has been made, the checkage required by the report of administrative examina- 
tion should be made in the required manner, the entry on the pay roll to 
bear reference to the report of administrative examination and be accompanied 
by the usual request for checkage upon which should appear a brief statement 
of the item concerned. 

2. This action will result in the authorized amount being lodged as a charge 
against “ Pay Miscellaneous,” and the difference, which is due to the unusual 
conditions existing in Rio de Janeiro, will be charged against the appropria- 
tion “‘Contingent Navy, 1923.” 

Checkage of $30.64 was made against the account of Lieutenant 
Jones, fourth quarter 1923, and he was paid the same amount under 
“Contingent Navy, 1923,” April 11, 1923, as per said voucher No. 
325. 








DECISIONS OF THE COMPTROLLER GENERAL 761 


The act of July 1, 1922, 42 Stat. 787, making appropriations for 
the Naval Service for the fiscal year ended June 30, 1923, provides 
under the head of “Pay Miscellaneous” for “actual expenses of 
officers while on shore patrol duty.” 

Article 698, Navy Regulations, 1920, as amended by Changes No. 
2, November 1, 1921, in effect at the time in question, provides: 

5. (a) In cases where it is impracticable for members of a shore patrol to 
return to their regular station for meals or lodging, the commamding officer 
shall issue orders to the officer or man in charge of each patrol which shall 
state the number of the men forming the patrol, the time of leaving the ship 
or station, and the time of returning. Orders shall also direct the supply officer 
to advance the officer or man in charge of the patrol a specific amount for 
the necessary lodging and subsistence, and such advance shall be at the rate 
of $1 per meal and &2 per lodging per person. A copy of the orders, certified 
a true copy by the commanding officer, shall be furnished the supply officer, 
who shall obtain thereon the receipt of the person to whom the advance is 
made. Persons in charge of patrol parties may provide themselves and the 
members of their parties with meals at an average cost not in excess of $1 
each; i. e., if $0.75 is expended for breakfast, $1.25 may be expended for 
dinner. In no case shall an amount in excess of $2 be allowed for one night's 
lodging per person. If the allowance for meals and lodging is exceeded, the 
excess cost must be borne by the individuals concerned. * * * 

In the settlement of $18.31 was disallowed on voucher No. 96, 
being the exc ss amount expended for meals and lodging combined 
over and above $5 per day, the regulation apparently being construed 
as providing a maximum per diem allowance of $5 for such expendi- 
tures. The regulation, however, fixes a maximum allowance for 
meals and also a maximum allowance for lodging, neither of which 
can be exceeded at Government expense. The excess paid for lodg- 
ing for the two oflicers was $30.64, and as this amount was subse- 
quently recovered by checkage against the account of Lieutenant 
Jones, the amount of the disallowance on voucher No. 96, $18.31 will 
be allowed. 

As stated above this excess cost for lodging was subsequently paid 
to Lieutenant Jones from the appropriation “ Contingent Navy,” 
1923, as per voucher No. 325. This appropriation contained in the 
act of July 1, 1922. 42 Stat. 788, is as follows: 

For all emergencies and extraordinary expenses, * * * arising at home 
or abroad, but impossible to be anticipated or classified, to be expended on the 
approval and authority of the Secretary of the Navy, and for such purposes 
us he may deem proper, * * * 

Tt has been held that the expenses for which this appropriation 
may be expended are confined to expenditures in themselves legal, 
but which, due to the impossibility of anticipating or classifying 
them, no other appropriation for their payment has been made. See 
23 Comp. Dec. 420. 

Specific appropriation has been made for the expenses of officers 
while on shore patrol duty under “ Pay Miscellaneous,” which is 
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exclusively applicable thereto, and the payment of such expenses 
or any part thereof from “Contingent Navy” is not authorized. 
See 5 Comp. Gen. 399. 

The disallowance of this voucher is therefore sustained. 

Upon review the settlement is modified and there is certified a 
credit of $18.31 in the accounts of Lieutenant Overand. 


(A-13522) 
NAVY CONTRACTS—SURETY BONDS 


Where the value of the aggregate amount of supplies to be furnished the Navy 
Department by a vendor exceeds the sum of $500, the Secretary of the 
Navy may prescribe a reasonable time within which the bond for guaran- 
teeing performance of the contract may be furnished, but said bond need 
not be furnished if delivery of supplies is accomplished within said time. 
The written guarantee, however, which section 3719, Revised Statutes, 
requires to accompany the proposal may not be dispensed with, nor may 
the time for execution of a bond be extended for such period as to defeat 
the purposes of the statute requiring a bond for the protection of the 
interests of the Government. 

Comptroller General McCarl to the Secretary of the Navy, March 25, 1926: 

There has been received your letter of March 15, 1926, relative 
to decision of February 13, 1926, 5 Comp. Gen. 628, wherein it was 
held that when the aggregate amount of supplies to be furnished the 

gereg PI 

Navy Department by a vendor under a proposal or contract exceeds 

the sum of $500, section 3719, Revised Statutes, and the acts of 

December 11, 1906, 34 Stat. 841, and February 24, 1919, 40 Stat. 

1148, require the execution by the contractor of a good and sufficient 

penal bond, or the deposit of a certified ‘check or United States 

bonds, to insure faithful performance of the contract. 

It is stated in the communication of the Paymaster General of 
the Navy transmitted with your letter that no difficulty is anticipated 
in requiring bonds on contracts entered into by purchasing officers 
stationed ashore in the United States but that in the case of contracts 
entered into by purchasing officers afloat, particularly in foreign 
ports, it is anticipated that considerable difficulty will be encoun- 
tered in securing a bond or certified check from contractors; that 
in many ports visited by naval vessels there are no facilities for 
securing bonds on contracts and it is thought that in many cases, 
particularly in foreign ports, a demand for a bond would be met 
with a flat refusal on the part of bidders, who would decline to sub 
mit bids or enter into contracts. It is further stated that most of 
the contracts entered into by purchasing officers afloat are for immedi- 
ate delivery, but that there are cases when the material purchased may 
have to come from a distance or deliveries may extend over a period 
of time during the stay of the vessel in port as is the case of contracts 
for the daily supply of fresh provisions and that it is in contracts 
of this nature that difficulty in securing bonds is anticipated. 
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The instructions relative to bonds which it is proposed to insert 
in the Manual for the Supply Corps are submitted for approval, 
said instructions being to the effect that bonds must be furnished 
with each contract except as follows: 


When complete delivery is to be made immediately—i. e., within one week 
of date of award—and 

When in a foreign country or in an isolated United States port the con- 
tractor refuses to furnish bond or certified check and it can be ascertained that 
bonds and certified checks are not procurable, a statement to this effect to be 
uttached to the contract by the purchasing officer. 


Provision is made by section 3721, Revised Statutes, for the pur- 
chase by the Navy Department without advertising of ordnance, 
gun powder, or medicines or the supplies which it may be necessary 
to purchase out of the United States for vessels on foreign stations, 
and the provisions of section 3719, Revised Statutes, have no appli- 
cation to such purchases. In this connection see decision of Novem- 
ber 27, 1925, 5 Comp. Gen. 385. However, purchases “ in an isolated 
United States port ” are not covered by section 3721, and section 3719 
is applicable thereto if the amount thereof is in excess of $500. 

The requirement of section 3719, Revised Statutes, is that every 
proposal for naval supplies invited by the Secretary of the Navy 
under the provisions of section 3718, Revised Statutes, shall be ac- 
companied by a written guarantee signed by one or more responsible 
persons to the effect that he or they undertake that the bidder, if 
his bid is accepted, will, at such time as may be prescribed by the 
Secretary of the Navy, give bond with good and sufficient sureties to 
furnish the supplies proposed and that no proposal shall be consid- 
ered unless accompanied by such guarantee. 

It is therefore legal and proper for the Secretary of the Navy to 
prescribe a reasonable time within which the bond shall be furnished, 
and that bond need not be furnished if within said time delivery is 
completed, as a bond executed after performance of its condition 
would serve no useful purpose. The written guarantee, however, 
which the statute requires to accompany the proposal can not be 
dispensed with, nor can the time for execution of a bond be ex- 
tended for such period as to defeat the purposes of the statute re- 
quiring a bond for the protection of the interest of the Government. 


(A-12590) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—PART-TIME 
POSITIONS 


initial per annum rate of compensation on July 1, 1924, under the rules of 
section 6 of the classification act, for positions in the District of Columbia 
previously paid on a per diem basis for time actually served, should have 
been on the basis of the total xsmount to which the employee would have 
been entitled had he worked full time, 
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The period of duty of a part-time position has relation to the period of duty 
required in full-time positions of similar character and regular throughout 
the fiscal year, and the necessity for the creation of a part-time position 


has relation to the character of the work to be performed, such »< ties 
the nature of which do not necessarily require full-time service. ‘i ck 
of appropriated funds for appointment of full-time employees aicix md 


not be the basis for creating part-time positions, but in such event employ- 
ment should be for regular full-time service at a rate per annum authorized 
by the classification act, and leave of absence without pay granted for such 
period as might be found necessary or advisable. 


Decision by Comptroller General McCarl, March 26, 1926: 

Capt. Carl Halla, Finance Department, United States Army, has 
requested review of the action of this office in not allowing credit in 
his accounts for January, 1925, for payments representing compen- 
sation for January, 1925, made to Harry A. Knox, a civilian em- 
ployee in the office, Chief of Ordnance, Washington, D. C. 

The compensation paid the employee in question was at the rate of 
820 per diem, whereas $6,000 per annum is the maximum salary rate 
prescribed by the classification act for grade P. & S. 5, in which the 
position held by the employee had been allocated, or $16.6624 per 
diem. 

There has been submitted copy of the order of transfer and ap- 
pointment of Harry A. Knox, effective September 1, 1923, as follows: 


Harry A. Knox, automotive engineer, at $6,000 per annum in the Ordnance 
Department at Large, Rock Island Arsenal, Illinois, is hereby transferred to 
utomolive engineer at $20 per diem (total compensation not to exceed $5,000 
per annum) in the office of the Chief of Ordnance ($250,000 allotment roll), to 
take effect when he shall have entered on duty, on which date he will take the 
oath of office prescribed by section 1757 of the Revised Statutes of the United 
States. 


The following administrative explanation of this transfer and 
appointment and payments thereunder is made: 


The employment of Mr. Knox is for part-time service only, limited to $5,000 
per unnum at a compensation of $20.00 per diem. 

Previous to the transfer of Mr. Knox to this office he was employed at 
Rock Island Arsenal at $6,000 per annum full time. At the time the transfer 
was considered the department decided that it could not expend to exceed 
$5,000 per annum for the services that it was desired to obtain from Mr. 
Knox in this office, and so advised Mr. Knox. He stated he could not consent 
to a full time employment for less than $6,000 per annum. After full consider- 
ation it was decided to arrange for part time service of Mr. Knox only on 
the basis of $20.00 per day, not to exceed 250 days or $5,000 per annum, 
the department feeling that the partial employment of Mr. Knox in this 
office would accomplish more than with his station at Rock Island Arsenal 
at the larger compensation. Copy of the appointment of Mr. Knox by the 
Secretary of War es of July 25, 1923, is inclosed. This appointment, ft 
submitted, constitutes a contract for part service at a compensation of $20.00 
per day not to exceed a total of $5,000 per annum. Under this contract 
his compensation necessarily varies from month to month, depending on the 
days of service rendered, until the total of 250 days is reached, when payments 
cease for the fiscal year current at the time. Mr. Knox’s compensation was 
continued on the per diem basis in accord with the contract set up by his 
appointment and its acceptance, the maximum of this contract, $5,000, being 
all the department desired to expend for this character of service, in the 
interest of economy and in view of the fact that the part service accomplished 
practically the same purpose as full service. 
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It further appears that the position held by Mr. Knox was al- 
located to Grade P. & S. 5, with salary range from $5,200 to $6,000 
per annum, prior to July 1, 1924, the effective date of the classifica- 
tion act. The records of this office disclose that Mr. Knox was 
paid from September 1, 1923, to June 30, 1924, the sum of $5.00 
less retirement deductions, and was also paid the sum of $5,000, less 
retirement deductions, for the fiscal year ended June 30, 1925. Com- 
pensation at the rate of $20 per day was paid for days the employee 
was actually on duty until May 15, 1925, a total of 250 days, and the 
employee considered as on leave of absence without pay for the 
remainder of the time, including the period from May 16 to June 
80, 1925. 

All civilian positions in the District of Columbia, unless expressly 
excepted, including both full and part-time positions, are subject 
to the provisions of the classification act. As the position held by 
Mr. Knox does not fall within any of the express exceptions, the 
provisions of the act are applicable thereto. The express provisions 
of the classification act for per annum and per hour bases of pay- 
ment negatived application of the per diem basis of payment, unless 
other statutory provision, effective on and aftey July 1, 1924, so 
provided. No such express provision of law applicable to this case 
exists. This rule was clearly and definitely stated in decision of 
this office, dated June 16, 1924, 3 Comp. Gen. 964, prior to the 
effective date of the classification act, and has since been reiterated 
in published decisions of August 30, 1924, 4 Comp. Gen. 242, and 
October 13, 1924, id. 374. Accordingly, the continuation of the per 
diem rate of $20 per day for the position held by Mr. Knox on and 
after July 1, 1924, was in direct contravention of law. 

The initial rate of compensation for the position under the classi- 
fication act should have been adjusted to the per annum salary rate 
prescribed for Grade P. & S. 5 that would have complied with the 
rules of section 6 of the act. The rules of section © contemplated a 
full-time employment. The basis for computing the compensation 
under the classification act of employees previously paid on a per 
diem basis was the total amount to which the employee would have 
been entitled had he worked full time. Whether the full time for 
the position held by Mr, Knox, prior to July 1, 1924, would have 
been considered as 313 days or 360 days per year is not now material. 
On the basis of 313 days at $20 per day the annual rate would bave 
been $6,360, and on the basis of 360 days at $20 per day the annual 
rate would have been $7,200, both of which are in excess of $6,000 
per annum, the maximum salary rate prescribed for Grade P. & S 
5. Under rule 5 of section 6 of the classification act, the initial 
salary rate to which Mr. Knox was entitled on July 1, 182k, was 


$6,000 per annum, the maximum salary rate of the grade. The per 
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diem equivalent of this per annum rate is determined by a division 
of the rate per annum by 12 to determine the maximum rate per 
month, and the division of such rate by 30 to determine the max- 
imum rate per diem, which in this case results in a per diem rate 
of $16.662. Decision of May 21, 1924, 3 Comp. Gen. 877. It will 
be noted that this decision was rendered prior to the effective date 
of the classification act. See also 4 Comp. Gen. 374; id. 755; 5 
id. 73. 

On this basis the disbursing officer would be considered as having 
overpaid the employee at the rate of $3.3314 per diem on and after 
July 1, 1924. The confusion of the administrative office resulting in 
the overpayment by the disbursing officer thus indicated apparently 
arose by considering $5,000 a per annum rate of compensation in 
reporting the position to the Personnel Classification Board for orig- 
inal allocation effective July 1, 1924. It has now been explained 
that that amount was a limitation on the amount of appropriated 
funds determined by the administrative office to be available for the 
position and was not the per annum rate of compensation. Had the 
matter been properly understood it is possible that the position 
would have been allocated to a higher grade. In any event all the 
facts and circumstances disclosed justify allowing credit in the dis- 
bursing officer’s accounts for all payments of salary heretofore made 
on the basis of $20 per day, so that past payments be not disturbed. 
Payments of salary beginning April 1, 1926, must be made to this 
employee at a rate in the grade in which the position is allocated. 

Regardless of the per diem rate of compensation paid in this case, 
the method of part-time employment disclosed is not proper. A 
part-time position was defined in decision of January 26, 1926, 5 
Comp. Gen. 537, as follows: 


* * * A “part-time” position within the meaning of the classification 
act, is one the duties of which require only a portion of the employee’ s time 
based on the regular working hours for the Government service. * ° 


The basis for the compensation thereof is set forth in decision of 
October 30, 1925, 5 Comp. Gen. 302, 305, as follows: 

The basis on which part-time employees should be paid is the compensation 
for fulltime employees in 4 position with similar duties and responsibilities ; 
that is, the part-time position should be allocated to the proper class and 
grade as determined by the duties and responsibilities of the position, The 
compensation should be fixed at a rate having the same relation to the rate 
fixed by the classification act for full time in a similar position which the 
time given to the bureau service bears to the time served by a full-time 
employee. A part-time employee who does not work for the entire period for 
which he contracted should also be paid proportionately 

There is no authority to create a part-time position on the basis 
of a sufficient number of days during a fiscal year to permit the ex 
penditure of a certain maximum amount per annum and to allow 
performance of the duties of such position until that number of days 
are completed and then grant the employee leave of absence without 
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pay until the end of the fiscal year. The period of duty of a part- 
time position has relation to the period of duty required in full-time 
positions of similar character and regular throughout the fiscal 
year. Employments for continuous service for a portion of an entire 
fiscal year should be accomplished by means of temporary appoint- 
ments and can not be regarded as part-time employments. 

Further, the necessity for creation of part-time positions has rela- 
tion to the character of the work to be performed, such as duties the 
nature of which do not necessarily require full-time service. Lack 
of appropriated funds for appointment of full-time employees alone 
should not be the basis for creating part-time positions in the ab- 
sence of express statutory authority therefor. 

It does not appear that the nature of the duties required of Mr. 
Knox are such as to authorize the creation of a “ part-time ” position 
for the performance of such duties. Upon the facts disclosed in this 
record, there would appear to be no authority for his employment 
on a part-time basis merely because the department has allotted 
only $5,000 per annum for the salary of the position. However, 
there would appear to be no legal objection to his employment for 
regular full-time service with salary at a rate per annum authorized 
under the classification act. Then if available funds are inadequate 
to pay said salary for the full year, he could be granted leave with- 
out pay for such period as might be found necessary or advisable. 
The matter should be adjusted accordingly. 


(A-13246) 
CONTRACTS, DEFAULT—WAIVER OF LIQUIDATED DAMAGES 


Under a contract for the construction of a portion of a road for the National 
Park Service which contained a provision that if at any time the Govern- 
ment engineer or Director of the National Park Service feels that satis 
factory progress is not being made toward completion of the work and 
shall in writing direct the contractor to increase his force or equipment 
and the contractor fails to fully comply with such Instructions, then the 
director shall have the privilege of securing such additional employees 
or equipment as are necessary to complete the. work on time and charge 
the cost thereof to the contractor, the expense incurred by the United 
States in completing said work upon default of the contractor may be 
deducted from any amounts due the contractor. 

Where it appears that under a contract providing for the deduction of tiqui 
dated damages the causes of the delay were such as would, under the terms 
of the contract, have entitled the contractor to an extension of time for 
completion of the work, the action of the administrative office in attempting 
to waive the right of the United States to collection thereof did not affect 
or prejudice any right of the Government, for the reason that the delays 
being excusable liquidated damages never vecrued to the United States 


Decision by Comptroller General McCarl, March 26, 1926: 

Stevens Bros., contractors, claim the sum of $12,670.54 as balance 
due it under its contract with the Interior Department, dated Aug 
ust 13, 1924, without prejudice to its further claim for $5,786.59 
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deducted on final voucher to cover expenditures made by the Govern- 
ment in completing the contract. 

By the terms of said contract, Stevens Bros. agreed to construct 
a certain portion of a road (Mount Cannon section ) in the Glacier 
National Park, Mont., in accordance with certain drawings and 
specifications made a part of the contract, payment therefor to be 
made in accordance with unit prices shown in the schedule of work 
No. 1 attached to the contract. The contractors were required to 
perform work to the extent of $45,518.02, of which sum it appears 
$27,060.89 has been paid, leaving a difference of $18,457.13. 

It appears that in tendering the final payment of the amount 
due under the contract, the Secretary of the Interior deducted the 
sum of $5,786.59 from the amount of $18,457.13 on account of ex- 
penses incurred by the National Park Service in completing work 
under the contract because of the failure of the contractor to progress 
satisfactorily therewith, leaving a balance due under the contract 
of $12,670.54. The contractor refused to accept the amount as 
final payment but signed the voucher and returned it for payment 
with the following reservation: “This payment accepted only as 
payment on account and not as final payment,” thereby protesting 
the deduction of $5,786.59 expended by the National Park Service. 
The contract specifically provided: 


23. Commencement, prosecution, and completion of the work.—The contrac- 
tor will be required to commence work within 30 days after the approval of the 
contract and bond, and to prosecute the work with faithfulness and energy at all 
times, when weather or water conditions will permit, and to keep at work a 
sufficiently large force of employees and the necessary equipment to enable 
him, in the opinion of the engineer, to complete the work within the prescribed 
time, due consideration being given to the probable inclemency of the weather, 
temperature, and flood conditions. If at any time the engineer or director 
feels that satisfactory progress is not being made to meet these conditions 
and shall in writing direct the contractor to increase the force or equipment, 
or both, and the contractor fails to fully comply with such instructions, then 
the director shall have the privilege of securing such additional employees or 


equipment or both, in any manner or place as he shall see fit, and charge the 
cost thereof against the contractor. 


It appears that the work was not progressing satisfactorily, and 


on July 3, 1925, the chief civil engineer advised the contractor as 
follows: 


I find, on my inspection of your work to-day, that you have not complied 
with my telegraphic instructions of about a month ago to increase your force 
to the extent which would insure the completion of your contract, which you 
have with this service, for the construction of the road (Mt. Cannon section) 
in Glacier National Park in the time limit. 

After a review of the work and the number of men you now have working, 
I am sure that it will require a working force of at least seventy men, well 
equipped, to complete the road between station 677 and station 578 by July 
3ist and that it will require at least a dozen teams and some 30 to 40 men 
to complete the work from station 578 to the end of your contract. You are, 
accordingly, directed to immediately increase your force to this number of 
men and to maintain the force to that size until such work as they are being 
engaged upon is finished. If this is not done, then I shall, under the authority 
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of the director of this service, order that men be employed and equipped with 
tools and put on such part of the work that is behind in progress to insure the 
completion of the work by July 31st, as-provided in paragraph 23 of your 
specifications and contract. It is absolutely necessary that the work be fin- 
ished so that the contractor for the Logan Pass section of the transmountain 


road can move his equipment in on August Ist. Please govern yourselves 
accordingly. 


On or about July 20, 1925, the Director of the National Park 
Service advised the contractor that: 

Retel twenty-seventh I personally inspected work under your contract two 
weeks ago and progress not satisfactory. Road must be opened August first. 
I stand squarely behind Acting Chief Civil Engineer Burrell's orders to Engi- 
neer Hill to place forty men on contract your expense his direction to complete 


work. Burrell now acting in place of Goodwin. No need for him make personal 
inspection. All records show extreme lack proper progress and noncompliance 


engineer's written orders. 

In view of the facts of record, there is no doubt that the expense 
incurred by the National Park Service in connection with the work 
performed by it by reason of the contractor’s failure to make satis- 
factory progress is in accordance with the provisions of the contract 
and is a proper charge against the contractor and must be deducted 
from any amount due by the United States to the said contractor. 

There is also for consideration the question as to whether or not 
liquidated damages should be deducted for delay in completion of 
the work. Under the terms of the contract, work was to begin 30 
days after notice of approval of the contract and to be completed 
on or before July 30, 1925. In event of the failure of the contractor 
to complete the work in accordance with the terms of the contract, 
it was agreed that the contractor should pay to the United States 
as liquidated damages $20 per day for each and every secular day’s 
delay. It was also agreed that the coilection of liquidated damages 
could be waived in whole or in part in the discretion of the Secretary 
of the Interior. The contract further provides: 

Article 3. It is agreed that no claim shall accrue or charge be made against 
the United States founded upon: any loss or damage arising out of the nature 
of the work to be performed, or from any unforeseen or unusual difficulty 
that may be encountered in the prosecution of the same; if, however, the con- 
tractor shall by force or violence of the elements, or by other circumstances 
beyond contractor's control and by no fault of contractor or contractor's agents, 
be prevented from completing the work within the time specified in this con- 
tract, such additional time may be allowed in writing as in the judgment of 
the party of the first part may be just and reasonable, and such allowance and 
extension shall in no manner affect the rights and obligations of the parties 
hereto. but the same shall subsist, take effect, and be enforceable precisely as 
if the new date for such commencement or completion had been the date 
originally agreed upon. In the event it is deemed expedient to extend the time 
for the completion of the work herein provided for later than the date herein 
fixed, it is understood and agreed that the surety or sureties on the bond 
required to be furnished for the faithful performance of this agreement waives 
any legal or equitable right to a release from further liability and any notice 
of such extension. 

There were delays in completion of the work and by a letter dated 


December 15, 1925, subsequent to the completion thereof, the con- 
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tractor requested an extension of contract time from July 31 to 
October 10, 1925, urging that jt had been delayed for the following 
reasons: 
We request an extension of time for completing the Mt. Cannon section of 


the Transmountain Highway in Glacier National Park, Montana, from July 31st 
to Oct. 10th, 1925, for the following reasons: 

That an immense and unexpected snow and ice slide of approximately 100 
feet in depth filled the McDonald Creek Valley and covered the right of way 
in the spring of 1925 so that an early start was impossible. 

That when working at maximum capacity, all crews were called upon to fight 
forest fires in the vicinity of Lake McDonald in Glacier National Park for some 


little time and that but few men returned to camp to work after being relieved 
from fire service. 


That the gravel surfacing was the only work that hung over until October 
10th and that this would have been completed long before if a definite decision 
had been made as to whether the road would or would not be gravelled. 

That the road was open to travel on August Ist, 1925, in accordance with 
your predecessor's written instructions. 


There are other reasons but we anticipate that those given will be sufficient 
for the nonassessment of penalty. 


On December 24, 1925, the Secretary of the Interior approved the 
extension of time as requested by the contractor and undertook to 
expressly waive the right of the United States to collect liquidated 
damages as provided for in the contract. 

It has often been held that where a contract provides for an exten- 
sion of time due to certain specified causes, as in the instant matter, 
there is no authority in the contracting officer or any other adminis- 
trative officer to grant additional time for other causes not named in 
the contract. 25 Comp. Dec. 970; 3 Comp. Gen. 406; id. 648. It is 
also established that when liquidated damages have accrued to the 
Government under a contract, there is no power or authority in any 
administrative officer of the Government to waive such damages. 
However, it appears that the causes of the delay urged by the con- 
tractor are such as would under the terms of the contract entitle 
it to an extension of contract time for completion of the work with- 
out deduction of liquidated damages. Therefore, the Secretary of 
the Interior by approving the extension of time from July 31 to 
October 10, 1925, simply found that the delays for that period were 
due to circumstances on account of which the contractors were enti- 
tled to remission of liquidated damages. In view of the fact that 
the delays are excusable under the contract, liquidated damages never 
accrued to the United States; hence the action of the Secretary of 
the Interior in undertaking to waive the deduction of damages after 
the contract date for completion had expired, did not in any respect 
prejudice any right of the Government. 4 Comp. Gen. 135. 

The allowance in the sum of $12,670.54 is therefore authorized, 
and settlement accordingly. 
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(A-13506) 


PURCHASES—ADVERTISING—SPECIFICATIONS 


In the absence of a showing of a public exigency that would not permit of the 
delay incident to advertising, the purchase of a motor to replace an old 
one in a motor boat already in use must be in accordance with section 
3709, Revised Statutes. 

The purchase of a particular make of motor without advertising for the 
reason that that kind had been used over a period of years and had 
proven satisfactory and that the hull and engine bed of the boat had been 
constructed so as to accommodate the particular make of motor is not 
authorized. 

The specifications on which bids are to be requested for motors to be installed 
in boats should show the Government’s requirements as to performance 
and the service conditions under which the motor is to be used rather than 
the mechanical construction of the motor, and the bid shown to be most 
advantageous to the Government must be accepted. 


Comptroller General McCarl to the Secretary of the Interior, March 26, 1926: 
I have your letter of March 10, 1926, as follows: 


The act making appropriations for the Department of the Interior for the 
current fiscal year provides, among other items for the General Land Office, 
the sum of $420,000 for protecting public lands, timber, etc., of which there is 
allotted: “not exceeding $35,000 for the purchase of motor-propelled pas- 
senger-carrying vehicles * * * and for operation and maintenance of a 
motor boat.” 

This provision for the maintenance of a motor boat has been included in 
our departmental appropriations for several years last past. Our first boat was 
built and equipped during July, 1917 since which time it has been used each 
season on the rivers of Alaska. 

At the time of construction the boat was equipped with a Scripps motor, the 
hull and engine being built to accommodate a motor of that make. 

This motor has been in use eight years and replacement is now necessary. 
Because of the unusually excellent service given by this motor it is desired 
to install a new one of the same make, and in justification therefor the fol- 
lowing is submitted : 

1. Proven reliability, as its long service of eight continuous years shows. 

2. Economy of maintenance and operation, as indicated by annual expense 
for repairs and fuel. 

3. Hull of boat and engine bed constructed to receive such a motor, thus 
permitting replacement without expense of remodeling. 

4. Present water-cooling, starting. and gas-tank systems can be utilized 
without change, which would be necessary if another make were selected. 

5. Supply of repairs and extra parts, now on hand to meet emergencies, 
ean be used. 

Further, before purchasing this original motor inquiry was made of the 
experts of the Navy Department as to which motor on the market had best 
met their tests and was best adapted to the service required. The Scripps 
motor was recommended as the most economical and reliable, all things 
considered, and on this recommendation the purchase was made 

This boat traverses the rivers of the interior of Alaska from their opening, 
in late May or early June, until cold weather puts a stop to navigation. From 
the time it leaves its base in the spring until it returns it is almost constantly 
out of touch with machine shops and mechanics. Hence, it is very necessary 
that it be equipped with a thorougly tested and reliable motor. Machinists’ 
wages range from $3 to $3.50 per hour. Therefore, we can not afford to ex- 
periment with a new and untried motor. With the Scripps motor the operator 
of our boat is thoroughly familiar and makes all ordinary repairs. 

Incidentally, observations have shown that other motor-driven boats in 
Alaska, equipped with engines of other makes, have been compelled to replace 
their motors every two or three years, while our motor has given eight years 
of service. 
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tecause of the foregoing showing, an opinion is requested as to whether or 
not this department, under the circumstances as set forth, will be warranted 
in replacing the old Scripps motor with a new one of the same make. 

Section 3709, Revised Statutes, provides that all purchases and 
contracts for supplies in any of the departments of the Government 
except for personal services and except in cases of emergencies shall 
be made after advertising a sufficient time previously for proposals 
respecting same. It has been frequently held by the courts and by 
the accounting officers of the United States that the provisions of 
the statute are designed to give all manufacturers, etc., equal right 
to compete for Government business; secure to the Government the 
benefits which flow from competition; to prevent unjust favoritism 
by representatives of the Government in making purchases on public 
account; and to prevent collusion and fraud in procuring supplies 
or letting contracts. The provisions of the statute are mandatory 
and its requirements are to be strictly enforced and no procedure 
amounting to noncompliance with its terms is authorized. It has also 
been held, however, that the statute does not require advertising for 
bids where advertising can accomplish no useful purpose. 14 Comp. 
Dec. 328, 330; 1 Comp. Gen. 748; 17 Op. Atty. Gen. 84. In consid- 
ering the question of purchases without advertising a former Comp- 
troller of the Treasury in 22 Comp. Dec. 302, at page 303, said: 

In the present case no advertisements were issued nor were any proposals 
invited on any definite specifications as to requirements of the trucks proposed 
to be purchased. The dealers referred to simply furnished their price lists 
and descriptions of their own makes of trucks. From the data thus secured 
the two Buick trucks in question were selected and purchased without afford- 
ing an opportunity to the other dealers to bid in a competitive way on speci- 
fications embodying requirements similar to those which were to be met by 
Buick trucks. Without questioning the good faith of the officer who made 
the purchase or the value of the trucks secured it ts clear that the law requires 
advertising, in some form, for the article needed and that a selection from 
a number of trucks of one that is thought best for the purpose for which 
a truck is needed indicates that there were requirements which were in fact 
a basis for invitation for bids. 

The matter here presented does not come within the exceptions, 
supra. The fact that the hull and engine bed of the boat are so 
constructed as to accommodate a Scripps motor without alterations 
is for consideration only in determining, after receipt of bids, which 
bid is most advantageous to the Government. The same may be said 
with reference to the other five reasons urged by you as to why a 
particular motor should be purchased. It does not appear from 
the facts as stated in your letter that the Scripps motor is the only 
motor that can satisfy the requirements of the Government. It 
appears that what is needed is not a motor of a particular make but 
a motor that will meet certain performance requirements under 
Alaska river conditions, The desire for a particular make of motor 
is not of itself a sufficient justification for the purchase of said make 
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to the exclusion of others if the others are equally adapted to needs 
of the service. If motors offered by any bidder are in accordance 
with the specifications, it must be assumed. in the absence of es- 
tablished facts to the contrary, that they will meet the requirements 
of the service. Therefore, bids should be requested on specifications 
drawn, not to cover the mechanical construction of the motor, but to 
show the dimensions of the boat, the conditions under which it is 
to be operated and the performance requirements necessary to meet 
needs of the Government, such as power, speed, fuel consumption, 
etc., and it would be proper to exact a guarantee that the motor 
offered will meet the required performance requirements under 
actual service conditions. When bids are received after such ad- 
vertisement the one shown to be most advantageous to the Govern- 
ment must be accepted. 

In the absence of any showing as to a public exigency that will 
not permit of the delay incident to advertising, replacement of the 
motor now in use with another of the same make without compliance 
with the provisions of section 3709, Revised Statutes, is not author- 
ized, * 


(A-13452) 
VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


Under the provisions of sections 400, 401, and 402 of the war risk insurance 
act, as amended, and regulations issued pursuant thereto, a valid applica- 
tion for term insurance may be considered as having been made by an 
enlisted man of the Army during his active service where there appears 
record evidence of premium deductions from his pay and there is in 
existence a typewritten application unsigned. An application for reinstate- 
ment of a portion of the insurance based on such evidence, if otherwise 
regular, may be considered, 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 29, 1926: 


Consideration has been given your letter of March 8, 1926, re- 
questing decision whether Dudley E. Whitaker may be considered 
as having made a valid application for termy insurance during his 
military service. 

You submit the following statement of facts: 


Dudley E. Whitaker entered the military service August 5, 1918, and was 
discharged on a surgeon's certificate of disability September 30, 1918. There 
is on file his application for $10,000 term insurance under the term insurance 
number T-—3,986,723, dated September 19, 1918, approximately eleven days 
prior to discharge. This application is unsigned and a careful search of all 
available files fails to disclose any signed copy thereof. The transeript of 
payments made shows that Dudley E. Whitaker was checked $13.80 for insur- 
ance premiums on his final and only payment which would have been sufficient 
to have covered premiums on $10,000 insurance for two months. His service 
record also carries a notation of a class C allotment of $6.90, September 1, 
1918. 
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Subsequent to discharge the insurance was allowed to lapse, but under date 
of June 6, 1925, Dudley E. Whitaker made application for the reinstatement 
of $1,000 term insurance, which application was approved effective July 1, 
1925. Premiums under the reinstatement of $1,000 are reported paid through 
December, 1925, a period of six months. 

At the present time Dudley E. Whitaker is a patient in an institution for 
mental diseases and in view of his mental condition it has not been possible 
to secure from him any statement relative to the circumstances surrounding 
the application for insurance or any explanation of the failure to sign the 
application. 


It is assumed that the validity of the original application for term 
insurance is sought to be established to determine the validity of 
the reinstatement of a portion of the original term insurance and 
the legality of payments of insurance thereunder. 

Section 400 of the war-risk insurance act of October 6, 1917, 40 
Stat. 409, provides as follows: 


That in order to give to every commissioned officer and enlisted man and to 
every member of the Army Nurse Corps (female) and of the Navy Nurse 
Corps (female) when employed in active service under the War Department 
or Navy Department greater protection for themselves and their dependents 
than is provided in Article III, the United States, upon application to the 
bureau and without medical examination, shall grant insurance against the 
death or total permanent disability of any such person in any multiple $500. 
and not less than $1,000 or more than $10,000, upon the payment ‘of the 
premiums as hereinafter provided. 


Section 401 of the war-risk insurance act, as amended by the 
act of June 25, 1918, 40 Stat. 614, provides in part as follows: 


That such insurance must be applied for within one hundred and twenty 
days after enlistment or after entrance into or employment in the active 
service and before discharge or resignation, except that those persons who 
are in the active war service at the time of the publication of the terms and 
conditions of such contract of insurance may apply at any time within one 
hundred and twenty days thereafter and while in such service. * * * 


Section 402 of the war-risk insurance act, as amended by the act 
of June 25, 1918, 40 Stat. 615, provides in part as follows: 


That the director, subject to the general direction of the Secretary of the 
Treasury, shall promptly determine upon and publish the full and exact terms 
and conditions of such contract of insurance. * * * 

Section 404 of the war-risk insurance act of October 6, 1917, 
40 Stat. 410, provides in part as follows: 

* * * Regulations * * * shall prescribe the time and method of 
payment of the premiums thereon * * *. 

Pursuant to this statutory authority, the following regulations 
were issued effective April 25, 1919, and later included as sections 
4021, 4022, and 4023, Regulations, United States Veterans’ Bureau, 
19238: 

Sec. 4021. On receipt of a claim from an officer or enlisted man or a member 
of the Army Nurse Corps (female), or from a person claiming the benefits of 
insurance on the life of an oflicer or enlisted man or member of the Ain) 


Nurse Corps (female), that an application for Government insurance was 
executed and that deductions of pay on account of premium thereon were 
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made, but no application can be found and no copy thereof can be supplied 
by the office of The Adjutant General, a search shall be made through the 
abstracts of pay vouchers furnished to the United States Veterans’ Bureau 
by the War Department in order to ascertain what amounts, if any, were 
deducted for insurance premiums from the pay of the officer, enlisted man, or 
member of the Army Nurse Corps (female). (W. R. Regulation 32, April 
25, 1919.) 

Sec. 4022. If the search so made discloses any record of deductions of pay on 
account of insurance premiums and the particular abstract or abstracts show- 
ing such information are properly certified by the disbursing officer, clerks 
authorized thereto shall prepare a certificate showing the month or months 
during which such deductions were made and the amounts of such deductions 
and that the particular abstracts were properly certified. The certificate shall 
also contain sufficient data to identify the particular voucher or vouchers 
from which the information was obtained. (W. R. Regulation 32, April 25, 
1919.) 

Sec. 4023. If the information obtained from the abstract of pay vouchers 
substantiates the claim as to the existence of insurance, the certificate signed 
by a clerk designated for that purpose shall be considered sufficient evidence 
of the existence of a properly executed application for insurance to authorize 
the issuance of an insurance certificate, if the insured is alive and otherwise 
entitled thereto; or if the insured is dead or totally and permanently disabled, 
the certificate shall be accepted as proof that insurance was applied for and 
an award may be made accordingly. (W. R. Regulation 32, April 25, 1919.) 

These regulations are applicable to all claims for insurance filed 
subsequent to April 25, 1919, regardless of when the application for 
insurance is shown to have been made; that is, whether prior or stb- 
sequent to April 25, 1919. : 

As Dudley E. Whitaker was an “enlisted man * * in 
active service under the War Department” he came within the 
classes entitled to apply for war-risk insurance “ without medical 
examination.” He was in the service only 57 days. If he applied 
for insurance at any time during such active service, the application 
was made within the time fixed by the statute. Therefore no legal 
objection could be raised against the application for insurance on 
the basis of the short duration of his service, his discharge because 
of disability, or the short period of time between the application for 
insurance and his discharge for disability. 

The only question presented is whether the absence of a signature 
on the typewritten application for insurance invalidated the applica- 
tion. The regulations issued pursuant to law, quoted above, recog- 
nize an application for insurance on the basis of a proper record 
of deductions of monthly premiums from the pay of the insured 
during his active military service when the application itself has 
been lost. This is understood to have been established in the present 
case. The existence of a typewritten application without a signa- 
ture should not place the case in a worse position than a case in 
which there is nothing but the proper record of deductions. On the 
contrary, the typewritten application without the signature of the 
applicant is rather corroborative of the other evidence tending to 
show that the application for insurance had in fact been made. 


* 
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On the evidence submitted it may be concluded that there was a 
valid application for term insurance made by Dudley E. Whitaker 
during his military service within the requirements of the statute 
and regulations, on the basis of which consideration was authorized 
of the reinstatement of $1,000 of insurance. 


(A-13103) 


ADVERTISING, ACCEPTANCE OF OTHER THAN LOWEST BID— 
SPECIFICATIONS 


In advertising for bids for automobiles, trucks, etc., as required under the pro- 
visions of section 3709, Revised Statutes, the particularity of the specifica- 
tions should not be such as to preclude competition between various makes 
of approximately the same grades and classes, and the specifications should 
be drawn with respect to the service requirements and the conditions of 
intended use rather than mechanical construction. 

The acceptance of other than the lowest bid for the purchase of an automobile 
truck chassis will not be objected to where the administrative office certi- 
fied that the truck offered by the lowest bidder had been previously used 
by the office and had been found unsuitable for the heavy and rough work 
for which purchased. 


Decision by Comptroller General McCarl, March 30, 1926: 

There has been received from the Commissioner of the Bureau of 
Fisheries, presumably by authority of the Secretary of Commerce, a 
request of February 6, 1926, for review of settlement No. 0119416, 
dated February 1, 1926, wherein was disallowed the claim of Harry 
Umberger for $1.285 for one Dodge truck chassis furnished to the 
Bureau of Fisheries under proposal dated September 23, 1925. The 
claim was disallowed on the ground that the lowest bid had not been 
accepted. 

The circumstances attending the acquisition of the Dodge chassis 
from Mr. Umberger are stated by the Commissioner of the Bureau 
of Fisheries in the request for review of the settlement as follows: 

Requests for proposals for auto truck were requested from dealers in the 
vicinity of Wytheville, Va., fisheries station where the truck was to be used. 
Three bids were received, each bid following the sume specifications as called 
for by this bureau. One of these proposals was for a Ford truck at $748.08, 


another wag for a Chevrolet at $728.50, and the third for a Dodge truck at 
$1,285.00 

The reason for rejecting the bids for the Ford truck and the Chevrolet truck 
was that each of there makes of trucks had been tried at other stations of the 
bureau and found to be unsuitable for heavy and rough work. The truckage 
at Wytheville is unusually heavy and as the Dodge truck at other stations of 
the bureau has performed satisfactorily under heavy work, this make of truck 
was deemed to be the best adapted to the particular needs of that station 


Section 3709, Revised Statutes, requires advertising preliminary 
to making purchases on behalf of the Government, By later enact 
ments there have been created certain exceptions to said section with 


respect to minor purchases but these exceptions are not involved 


here. The purpose of the requirement is at least threefold, namely: 





DECISIONS OF THE COMPTROLLER GENERAL 177 


(1) To secure public supplies at the lowest prices obtainable; (2) to 
insure equal opportunity to all wishing to do business with the 
United States; and (3) to prevent favoritism. 

In the matter of most Government purchases the specifications 
‘an and should be so drawn that any article complying therewith 
will meet the Government’s needs, and in such cases, ordinarily, the 
lowest bid would be most advantageous to the Government and 
should be accepted. The difficulty in the matter of purchases of 
automobiles, trucks, etc., appears to lie in the form in which bids 
are asked. Certain makes of cars of various grades are sufficiently 
well known with respect to their relative merits that the superiority 
of the one over the other may be broadly said to be a matter of 
common knowledge, so that with respect to any other than ordinary 
use the adaptability of a particular grade may be readily agreed 
upon. For all ordinary uses all makes and grades of cars are for 
consideration in determining the bid most advantageous to the Gov- 
ernment. For other than ordinary use, the specifications accompany- 
ing the proposals for bids should particularize the extraordinary use 
or conditions such as rough roads, improved roads, light or heavy 
loads, continuous or intermittent use, on a daily, weekly, or monthly 
basis, mileage, etc. The particularity of the specifications should not 
be such as to preclude competition between various makes of approxi- 
mately the same grades and prices of equipment, because specifica- 
tions so restricted would not constitute compliance with the require- 
ment as to advertising. In other words, it can not be said, except 
in certain rare instances, that only a certain make of equipment will 
answer Government needs; and specifications may not be so drafted, 
or bids accepted on such a basis, as necessarily to suggest from com- 
mon knowledge of the merits of the various makes and grades of 
equipment, limitation to a particular make or grade. Compare 4 
Comp. Gen, 983, and 5 id, 30, 

The proposals for bids must be such as to at least invite competi- 
tion between all dealers of whatever make in that or superior grades 
of equipment and the bid most advantageous to the Government must 
be accepted. These principles are such as are generally applicable 
to competitive purchases and it is hoped that administrative prac- 
tice and procedure will be such in the future as to reduce to a mini 
mum decisions which may be vexatious and troublesome but which 
are necessary under present practice and procedure in order to secure 
compliance with the law. 

While the proposal for bids in this case does not fully satisfy the 
foregoing statement of principles, there appears to have been a 
reasonable attempt to comply with the requirements of the statute, 
and the agreed price of $1,255 for the chassis will be allowed. 


a 
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(A-13477) 
LEAVE OF ABSENCE, SICK—INTERNAL REVENUE EMPLOYEES 


Section 1202 of the act of February 26, 1926, 44 Stat. 127, authorizing sick 
leave for “internal-revenue agents and inspectors,” is applicable to pro- 
hibition agents and inspectors as well as to those engaged in the enforce- 
ment of laws relative to the collection of internal revenue. 

Comptroller General McCarl to the Secretary of the Treasury, March 30, 1926: 

I have your letter of March 11, 1926, requesting decision whether 
the term “ internal-revenue agents and inspectors” as used in sec- 
tion 1202 of the act of February 26, 1926, 44 Stat. 127, granting 
sick leave to employees so designated, applies to all agents and in- 
spectors connected with the Bureau of Internal Revenue without 
reference to whether their duties refer to the enforcement of laws 
relative to the collection of internal revenue or those relative to the 
enforcement of national prohibition. 

Section 1202 of the act of February 26, 1926, supra, known as 
the “ revenue act of 1926,” provides as follows: 

Under such regulations as the commissioner, with the approval of the 
Secretary, may prescribe all internal-revenue agents and inspectors may be 
granted leave of absence with pay on account of sickness, not to exceed 30 
days in any calendar year. ; 

A provision similar in all respects except that it provided for 
ordinary, or what is usually termed annual, leave for internal- 
revenue agents and inspectors was made in section 1302 of the act of 
February 24, 1919, 40 Stat. 1141. This provision was held by the 
former Comptroller of the Treasury, 26 Comp. Dec. 550, to apply to 
all agents and inspectors employed by the Bureau of Internal Reve- 
nue, including those employed in the enforcement of the national 
prohibition act, it being stated therein as to such prohibition agents 
and inspectors: 

While the duties of these agents and inspectors may have no direct connec- 
tion with the enforcement of the laws relative to the collection of internal 
revenue, yet it is clear from the provisions hereinbefore cited that they are 
connected with the Bureau of Internal Revenue as agents and inspectors of 
the Commissioner of Internal Revenue and therefore are, broadly speaking, 
internal-revenue agents and inspectors. I am of opinion that it was in this 
broad sense that the term “ internal-revenue agents and inspectors” was used 
in section 1302 of the act of February 24,1919. * * * 

What was said in that decision is equally applicable to the sick 
leave authorized in section 1202 of the act of February 26, 1926, 
supra. You are advised, therefore, that this provision of the reve- 
nue act of 1926 applies to agents and inspectors employed in the 
enforcement of national prohibition as well as to those engaged in the 
enforcement of the laws relative to the collection of internal revenue. 
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(A-13267) 
VETERANS’ BUREAU—VOCATIONAL TRAINING 


A veteran of the World War who was not entitled to vocational training under 
the provisions of the controlling statute by reason of having no service- 
connected disability is not entitled to be reimbursed the amount paid to 
an institution because of an administrative error of the Veterans’ Bureau 
in authorizing the training, when the facts disclose that the veteran was 
partly responsible for the error and voluntarily paid the amount requested 
to the institution upon discovery of the error made by the administrative 


office. 
Decision by Comptroller General McCarl, March 31, 1926: 

Harold W. Larsen has requested review of settlement No. 0107497, 
dated January 21, 1926, disallowing his claim for $275, representing 
reimbursement for tuition paid to the Palmer School of Chiro- 
practic, Davenport, Iowa, as a vocational trainee under the pro- 
visions of the vocational rehabilitation act. The claim has been 
administratively approved by the Veterans’ Bureau and certified 
to this office for settlement. 

Claimant made application for vocational training, and by letter 
dated December 1, 1921, from a proper officer of the Veterans’ Bu- 
reau he was notified of his eligibility for training under section 3 
of the statute. On the basis of this letter, he was given a letter of 
introduction to the Palmer School of Chiropractic, dated February 
17, 1922, which also authorized the institution to admit him for 
vocational training. He was inducted into training February 18, 
1922, by that institution. Upon discovery by the Veterans’ Bureau 
that claimant was not entitled to vocational training under section 3 
of the statute, under which same had been granted him, for the rea- 
son that he had been denied disability compensation August 18, 1921, 
on account of “no disability ” and again on October 12, 1922, be- 
cause the alleged disability was “not service connected,” he was 
removed from training on February 28, 1923. 

July 11, 1923, the Veterans’ Bureau appears to have approved the 
training in view of the fact that the school accepted the trainee in 
good faith and the claimant had begun his course of training under 
what appeared to be the proper authority. February 1, 1924, when 
he returned to the school, the officials thereof demanded that he pay 
$275 tuition for the course before they would consent to his reentry. 
He did so and the present claim is for reimbursement for the amount 
paid the school at that time, representing tuition for the periods 
February 18 to 28, 1922, $7.64, March 1, 1922. to February 28, 1923, 
$233.28, May 1 to 31, 1924, $19.44, and June 1 to July 18, 1924, $14.64, 
a total of $275. 

11273°—26——51 
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Vocational training for veterans of the World War was originally 
authorized under the provisions of the act of June 27, 1916, 40 Stat. 
617. This act provided for two general classes of veterans under 
sections 2 and 3, respectively. Under both sections as originally 
enacted, the veteran must have been entitled to war-risk disability 
compensation to have been entitled to training. The act of July 
11, 1919, 41 Stat. 158, amended section 2 so as to grant veterans 
coming under that section right to vocational training if they had 
a service-connected disability, whether or not of a compensable 
degree. Section 3 of the statute was not changed. These were the 
statutory provisions in force at the time claimant applied for and 
was granted vocational training as a result of the administrative 
error. 

Claimant must be presumed to have known of the statutory re- 
quirements or conditions precedent necessary to entitle him to voca- 
tional training. He was not entitled to training under section 3 
of the statute for the reason that he had previously been denied 
disability compensation. Although the Veterans’ Bureau has not 
made a definite determination of his right to training under section 
2, report is made that it had previously been determined that he had 
“no disability” which would have negatived any right to training 
under section 2. While the administrative office was in error in 
overlooking these facts, claimant was also negligent in not disclosing 
such material facts when making application for training. After 
entrance into training, his claim for disability compensation was 
again denied because the alleged disability was “not service con- 
nected.” 

It is well settled that a mistake or error by officers and employees 
of the United States does not of itself create a liability against 
appropriated funds. Such an error or mistake may not be con- 
sidered as creating or continuing a statutory right in favor of a 
third person not otherwise entitled. That is, there was no authority 
vested in the officers of the Veterans’ Bureau in this case to allow 
claimant to renew training merely on the basis of the original ad- 
ministrative error granting the training. 

Certain exceptions to the rule that an error of the administrative 
office will not create an obligation against appropriated funds have 
been recognized by this office in cases where private physicians 
have furnished medical treatment to beneficiaries of the Veterans’ 
Bureau without knowledge of the administrative irregularity, and 
who were not in a position to question the authorization issued 
to them. 3 Comp. Gen. 249. 

The present case is to be distinguished from those cases because 
the mistake or error was not due entirely to the action of the officers 
or employees of the Veterans’ Bureau as claimant also was negligent 
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and partly responsible for the mistake. Upon the facts appearing 
the primary obligation was upon the trainee to pay for the training. 
Claimant has received and paid for the training and has received 
the benefit. There is no valid claim that may now be asserted 
against the United States. 

In view of all of the facts and circumstances disclosed, the settle- 
ment disallowing the claim, must be, and is. sustained. 


(A-13381) 
CONTRACTS—MISTAKE IN BID 


Where a vendor submitted a bid for the furnishing of supplies to the Govern- 
ment which. though the lowest, was not so unreasonably low as compared 
with other bids received that the contracting officer must have known that 
the bidder had made a mistake, and said bid was accepted, the vendor 
may not at a later date avoid his obligation by alleging a mistake in the bid. 
Decision by Comptroller General McCarl, March 31, 1926: 

Review has been requested of settlement No. 038242, dated Febru- 
ary 16, 1926, disallowing the claim of Fox Bros. Co. (Inc.) for $102, 
the difference between price of $0.0595 and $0.0495 per pound on 
10,200 pounds of sugar furnished the War Department by the claim- 
ant under its proposal of August 11, 1925. 

On July 30, 1925, bids were requested of various dealers for the 
furnishing of certain, supplies to the War Department to be celiv- 
ered at various Army posts stipulated therein. Included in the list 
of supplies on which bids were requested, and appearing as item 115, 
was—sugar, granulated, sacks or barrels, 10.200 pounds, to be deliv- 
ered at Fort Oglethorpe, Ga. The claimant submitted an offer to 
furnish this item for $4.95 per hundredweight, and on August 14, 
1925, it was advised by wire as follows: 

Award made you sugar granulated Oglethorpe proposal five contingent receipt 
satisfactory sample and quantity contingent allotment sufficient funds. Request 
pound sample be sent here immediately. Advise action. 

On August 15, 1925, reply was made to this message as follows: 

* * * we are mailing you under separate cover one pound granulated 
sugar for sample. 

A purchase order covering the purchase was issued on August 20, 
1925, and on the same date the bidder addressed the following letter 
to the purchasing officer : 

Referring to your proposal dated July 30th and our bid which was opened 
11.00 a. m. August 14th. 

From the record retained in our office. we are afraid an error has been 
made on the item No. 115 covering 10,240 Ibs. sugar for delivery to Fort 


Oglethorpe, Georgia. The price inserted was intended to be $5.95 per ewt. 
and if your records do not so read, please correct to correspond. 


This was followed by a second letter dated August 22, 1925, in 


which it was stated that the bid of $0.0495 on sugar was an error in 
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transcription and should have read $0.0595 and that “ this sugar sale, 
after deducting drayage to Fort Oglethorpe, would have shown us 
a net profit of $2.00." The purchasing officer advised the bidder 
under date of August 24, 1925, that all three numbers of its bid 
showed a price of $4.95 per hundredweight, and that he was without 
authority to change the price from $4.95 to $5.95 as requested be- 
cause of its mistake and thus alter the terms of the contract formed 
between it and the United States. It was further stated in this 
letter that the award was made to the claimant because it was the 
lowest bidder and to permit the change in price would be unfair 
to competitors whose bids were lower than $5.95 per hundredweight. 
The claimant was further advised that the sugar was urgently 
needed and that it was expected that delivery would be made at 
once. Following this letter a telegram was sent on August 27, 
1925, requesting immediate delivery of the sugar “subject to 
adjustment of price sugar later.” The claimant replied to this 
message on the same date, as follows: 


will deliver sugar quartermaster Oglethorpe to-morrow at 5.95 per hundred. 
If this price not satisfactory advise quick. 

In answer to this the purchasing officer replied: “ Make delivery 
sugar Oglethorpe.” The sugar was delivered and on August 28, 
1925, the claimant advised the purchasing officer that “ we have to- 
day effected delivery of 10,200 pounds of granulated sugar on basis 
of $5.95 per hundredweight, or $0.0595 per pound.” Bill was ren- 
dered for the sugar delivered at $5.95 per hundredweight but payment 
was refused on that basis and a voucher prepared covering the pur- 
chase at $4.95 per hundredweight, which the claimant refused to 
accept. The matter was thereupon referred to this office where, by 
the settlement here under review, the sum of $504.90 was allowed 
the claimant, being payment in full at $4.95 per hundredweight for 
the sugar received, and the claimant requests review of this action, 
alleging that it is entitled to payment at $5.95 per hundredweight. 

The instructions to bidders incorporated in the advertisement of 
bids contained the following provisions and stipulations: 

Sealed proposals, in triplicate, subject to the conditions of this advertise- 
ment and the following instructions to bidders, will be received at this office 


until 11.00 a. m. August 14, 1925, at which time and place they will be 
opened * * *°. 
* * * * + * . 

9. Bidders must exercise the necessary precautions to insure that their pro- 
posal is complete and that the price of each article is correctly stated, It 
must be assumed that bidders have fully informed themselves as to the con- 
ditions. requirements, and specifications !\cfore submitting their proposals, 
and that they can not expect to be excused or relieved from responsibility 
assumed by their proposals on the plea of error; but when errors have been 
made by bidders in submitting their proposals. which were not discovered 
prior to opening of bids, the same may be considered with a view to adjust- 
ment, provided the interests of the Government and other bidders concerned 
wil] not be jeopardized by such action. 
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10. Bidders may withdraw their proposals any time prior to the hour set for 
opening upon written request to the purchasing officer receiving the bids. When 
sealed proposals have been submitted by a bidder and he finds it necessary to 
change the prices or quantities, and it is impracticable because of the distance 
hetween his place of business and the oflice receiving the proposals to with- 
draw the proposal before the hour set for opening, he may change his proposal 
by letter or telegram, provided the same is received by the purchasing officer 
prior to the hour set for the opening of bids. Proposals for which written 
notice of withdrawal has been received by the purchasing officer will, upon 
being reached at the opening, be returned to the bidder unopened. Proposals 
for which changes by letter or telegram have been received just privr to the 
opening will, upon being reached at the opening, be read according to the 
changes in such letter or telegram. 


The claimant submitted its bid on August 11 with the full knowl- 
edge that it would be opened at 11 a. m., August 14, 1925, and it was 
not until six days after the opening of the bids that the quartermas- 
ter’s office was advised of the alleged error in price. Whatever right 
it had to withdraw its bid was lost when the bids were opened, and 
since its offer was then irrevocable, it was bound to furnish the goods 
at the price stipulated in said offer unless the terms thereof were so 
unreasonable as to put the purchasing officer on notice that an error 
had been made. While the price which it alleges was intended was 
1 cent per pound higher than that actually quoted, another bidder 
quoted a price only slightly in excess of $4.95. per hundredweight 
and the purchasing oflicer was justified in assuming that the bid of 
$4.95 expressed the true intention of the bidder. Furthermore, had 
a price of $5.95 been quoted, the claimant would not have received 
the order. As hereinbefore shown, claimant had been specifically 
advised that it could not expect to be relieved from its obligation on 
the plea of error and that it would be bound by its offer if not with- 
drawn or changed before hour set for opening of bids. The claim- 
ant contends that it was induced to make delivery of the goods 
through statements of the purchasing oflicer which it construed as 
being an agreement to pay a price of $5.95 per hundredweight. 
However that may be, it does not affect the merits of the claim, for 
the claimant did no more than it was legally obligated to do in mak- 
ing the delivery, and as it has been paid in full at the price which 
the Government was legally obligated to. pay, there is nothing 
further due it. 

Upon review, the settlement is sustained. 


(A-13386) 


FEES OF UNITED STATES COMMISSIONER HOLDING OFFICE AS 
CLERK OF COURT 


The combined salary and fees ot a United States commissioner holding ottice 
as a deputy clerk of court may not, under the act of June 16, 1921, 42 
Stat. 41, exceed $500 quarterly and the fact that the earned fees in the 
preceding quarter plus the salary for the quarter may have been less 
than the prescribed maximum does not authorize any allowance in excess 
of the maximum for a succeeding quarter. 1 Comp. Gen. 155, distin- 
guished. 
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Decision by Comptroller General McCarl, March 31, 1926: 

Review has been requested of settlements Nos. 083204—J and 
093408—J, dated June 11 and September 15, 1925, March and June 
quarterly accounts of A. J. Hearn, United States commissioner, in 
which were disallowed $15.20 and $116.40, respectively, as excess 
fees, notwithstanding deficiencies in the fees earned the two pre- 
ceding quarters. 

This commissioner was also a deputy clerk of court with compen- 
sation at the rate of $1,620 per annum. With respect to persons 
holding both positions the act of June 16, 1921, 42 Stat. 41, provides: 

* * * ‘That clerks of United States district courts, their deputies and 
assistants, who are or may be appointed United States commissioners, may 
receive compensation for both offic an in an aggregate amount not exceeding the 
rate of $2,000 per annum. * * 

It is urged in support of the request for review that the action 
taken was contrary to the decision of September 22, 1921, 1 Comp. 
Gen. 155, and that any excess in a subsequent quarter in the same 
year should be applied against any deficiency in a preceding quarter. 
The decision in 1 Comp. Gen. 155 did not, however, make any 
ruling on the question of deficiences in prior quarters but held that— 

Payment of any fees which may have been earned during the quarier in 
excess of this maximum [$500] should be suspended until the settlement of 
the next quarterly account and adjusted in connection with the settlement of 
that account, and of subsequent quarterly accounts so as to keep the 
aggregate compensation as deputy clerk and commissioner for the fiscal year, 
or any quarter or quarters thereof, within the muximum rate fixed by the 
statute. * * * 

This decision was cited with approval in decision of March 3, 
1925, A-6844, which was not inconsistent with the earlier decision; 
the former was to the effect that where excess fees are earned in 
one quarter they may be paid in a subsequent quarter of the same 
year in which the fees earned plus such excess will not exceed the 
rate authorized, whereas the latter denied the right to apply excess 
fees earned in a later quarter to a deficiency in a prior quarter, the 
reason therefor being stated as follows: 

It will be noted that the act does not specify that the aggregate compensa- 
tion shall not exceed the sum of $2,000 but that it shall not exceed the rate 
of $2,000 per annum. This prohibits the allowance in the quarterly accounts 
as rendered of any amount in excess of one-fourth of the $2,000 annual rate, 
that is, the aggregate amount of both salary and fees which can be lawfully 


allowed in any one full quarter is $500, and a proportionately less amount 
when a fractional quarter is involved. * * * 


The accounts of United States commissioner are rendered 


quarterly and the allowance in any quarterly account of any amount 
as fees which, together with the salary of the other position for the 
quarters, will exceed one-fourth of the maximum annual rate—i. e., 
one-fourth of $2,000—is prohibited by that act, notwithstanding that 
there may have been a preceding quarter in which the total fees 
earned plus the salary for the quarter did not equal the maximum. 
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Having been paid for such preceding quarter the full amount earned 
therein the account with respect thereto is closed; and the statute 
prohibits paying fees earned in the succeeding quarter in excess of 
the authorized maximum. 

The salary received by A. J. Hearn as deputy clerk is reported 
to be $1,620 per annum, or $405 quarterly. His fees as United States 
commissioner could not, therefore, exceed $95 quarterly. The dis- 
allowance in the third and fourth quarters, fiscal year 1925, of the 
fees as United States commissioner in excess of $95 was accordingly 
correct. 

Upon review the settlements in question must be and are sustained. 


(A-13480) 
PUBLIC FUNDS—EXPENSES IN TRANSMITTING OR DEPOSITING 


The purchase of postal money orders by deputy collectors of internal rey- 
enue from personal funds may be authorized administratively by the 
Secretary of the Treasury, where the use of postal money orders affords 
the necessary and practicable method of transmitting cash collections 
for deposit as required by law; and the deputy collectors may be reim- 
bursed the cost thereof upon proper evidence of the expenditure. 


Comptroller General McCarl to the Secretary of the Treasury, April 1, 1926: 
1 have your letter of March 11, 1926, as follows: 


Deputy collectors of internal revenue make collections of delinquent taxes 
in the form of checks or money orders made payable to the collectors of in- 
ternal revenue. Sometimes a tender is made in cash, usually a small amount 
from a person without bank connections, which if not accepted in this form 
might otherwise become lost to the Government. Collections are forwarded 
daily by mail to the collectors’ offices. When cash is involved it is usually 
forwarded uninsured in the form in which received with the other remittances 
by registered mail. Cash collections are infrequent and comprise small in 
dividual amounts. Deputies in traveling around their districts do not always 
keep themselves provided with the necessary blank forms to insure shipments 
of moneys through the Government contractor, causing moneys to be placed 
in the mails without adequate protection. It is thought these small unin 
sured cash remittances would be better safeguarded if remitted in the form of 
money orders made payable to the collectors of internal revenue. 

Accordingly, your decision is requested as to whether under the provisions 
of section 3639 of the Revised Statutes the Secretary of the Treasury may by 
regulation authorize deputy collectors of internal revenue, when necessary 
to accept tax payments in cash and who for some reason are not in a_posi- 
tion to insure its transmittal by registered mail in that form to the collectors 
of internal revenue, to purchase therewith postal money orders payable to the 
collectors. If this may be done legally and since all collections must be 
deposited into the Treasury intact, will it be permissible for the deputies to 
pay the money order fees from their personal funds and be reimbursed there- 
for from the appropriations of the Bureau of Internal Revenue? 


In giving effect to the provisions of sections 3617, 3639, 8653. and 


other applicable sections of the Revised Statutes, the Treasury 
Department issued, May 15, 1922, Department Circular No. 176, 


prescribing regulations governing deposit of public moneys, ete. 
Paragraph 4 of this efreular provides ; 


Cash deposit All cash received by collectors of internal revenue, collectors 
of customs, depository postmasters, and other depositors of public moneys 
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shall be deposited, if the depositor is located in the same city with a Federal 
reserve bank or branch, with such Federal reserve bank or branch, and in 
other cases with the general national bank depositary or depositaries located 
in the same city or town with the depositor: Provided, however, That if there 
is no general national bank depositary located in the same city or town with 
the depositor, all cash shall be forwarded to the Federal reserve bank of the 
district or the nearest branch thereof. 

It thus appears that whenever a proper depositary bank is avail- 
able at the place where cash collections are made by the deputy 
collector, that officer may make deposit of same in such depositary 
bank on account of the collector and transmit the deposit slip to the 
collector. 

It is assumed that the question presented as to the authority to 
make reimbursement from appropriations of the Bureau of Internal 
Revenue to deputy collectors to cover payments of money-order fees 
made from their personal funds in transmitting cash collections to 
the collector, refers only to instances, where it is not possible for the 
deputy collector to make deposit on account of the collector in a 
proper depositary bank as above indicated. 

Where it is necessary for deputy collectors to transmit collections 
to the collector for deposit, and where the use of postal money 
orders offers a necessary or the most practicable method of trans- 
mitting cash collections, there would seem to be provided by sections 
3639 and 3653, Revised Statutes, adequate authority for the admin- 
istrative authorization of the purchase, in proper instances, of the 
necessary money orders by the deputy collectors from personal 
funds and for the reimbursement of the deputy collectors for 
amounts so expended. You are so advised. 

The internal revenue appropriation available for other expenses 
legally incurred by the deputy incident to collecting and transmitting 
the internal revenue may be charged with the cost of reimbursement 
and it is suggested that claim for same may be submitted by deputy 
collectors as a part of their regular expense accounts, attaching 
thereto the postal money order receipts as necessary evidence of the 
expenditure. 


(A-13500) 
SUBSISTENCE, PER DIEM IN LIEU OF—STATE DEPARTMENT 


While the provision contained in the State Department appropriations, act 
of March 3, 1926, 44 Stat. 179, for the payment of subsistence expenses 
“notwithstanding the provisions of any other act,” is authority for the 
reimbursement of expenses actually incurred for subsistence regardless 
of the limitations imposed by any other act, it is not authority for the 
authorization of a per diem allowance in lieu of subsistence in excess of 
the limitations prescribed by the act of April 6, 1914, 38 Stat. 318, or with 
respect to foreign-service officers by the act of May 24, 1924, 48 Stat. 143. 
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Comptroller General McCarl to the Secretary of State, April 2, 1926: 
I have your letter of March 12, 1926, submitting for decision a 
question stated therein as follows: 


With reference to the * First deficiency act, fiscal year 1926,” approved March 
3. 1926, in which the sum of $50,000 has been appropriated for the “ Preparatory 
commission on armaments” and $25,000 for the “ Revision of Chinese customs 
tariff after the words “subsistence expenses” it is stated (notwithstanding 
the provisions of any other act), the department will appreciate an early opinion 
from you us to whether the statement “ notwithstanding the provisions of any 
other act” precludes the payment of a per diem allowance as may be pre- 
scribed by the Secretary of State, in lieu of actual expenses of subsistence. 


The appropriations in question as they appear in the act of March 
3, 1926, 44 Stat. 179, provide as follows: 


Preparatory commission on armaments: For the expenses of participation 
by the United States as the President may, in his discretion, determine, in the 
work of the preparatory commission, which is to meet at Geneva, Switzerland, 
in 1926, for the purpose of making preliminary studies and preparations for a 
conference on the reduction and limitation of armaments; and for each and 
every purpose connected therewith, including compensation of employees, travel, 
subsistence expenses (notwithstanding the provisions of any other Act); and 
such other expenses as the President shall deem proper, to be expended under 
the direction of the Secretary of State, to remain available until June 30, 
1927, $50,000. 

Revision of Chinese customs tariff: To enable the United States Government 
to carry out its obligations arising under the treaty relating to the Chinese cus- 
toms tariff signed February 6, 1922. including the compensation of delegates 
or other representatives, clerks, and employees, rent of offices, expenses of 
transportation and subsistence (notwithstanding the provisions of any other 
Act), stationery and supplies, telegraph, and such other objects as the Presi- 
dent may deem necessary, to be disbursed under the direction of the Secretary 
of State, fiscal year 1926, $25,000. 


It was provided by the act of April 6, 1914, 38 Stat. 318, that— 


On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law no officer or employee of the United States shall be 
allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty nor ony sum for such expenses actually in- 
curred in excess of $5 per day * * 


With respect to foreign-service officers, section 14 of the foreign- 
service act of, May 24, 1924, 43 Stat. 143, provides— 


* * * Any Foreign Service officer of whatever class detailed for special 
duty not at his post or in the Department of State shall be paid his actual 
and necessary expenses for travel and not exceeding an average of $8 per 
day for subsistence during such special detail: Provided, That such special 
duty shall not continue for more than sixty days, unless in the case of trade 
conferences or international gatherings, congresses, or conferences, when such 
subsistence expenses shall run only during the period thereof and the neces- 
sary period of transit to and from the place of gathering: Provided further, 
That the Secretary of State is authorized to prescribe the per diem allowance 
not exceeding $6 in lieu of subsistence for Foreign Service officers on special 
duty or Foreign Service inspectors. 


In the two appropriations now under consideration the language 
as used does not provide specifically for per diem allowance in lieu 
of the subsistence expenses therein authorized. Therefore, it must 
be held that while reimbursement may be made for expenses actu 
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ally incurred for subsistence regardless of the limitations impose 
by the acts of April 6, 1914, and May 24, 1924, supra, per diem in 
lieu thereof is not authorized except under and subject to the limi- 
tations of the act of August 1, 1914, 38 Stat. 680, or, with respect to 
foreign-service officers, the last proviso of section 14 of the act of 
May 24, 1924, 43 Stat. 143. 

The question presented is answered accordingly. 


(A-12131) 


VETERANS’ BUREAU—DISCONTINUANCE OF PAYMENTS OF 
DISABILITY COMPENSATION 


Under section 205 of the World War veterans’ act of June 7, 1924, 43 Stat. 
622, the effective date for discontinuance of disability compensation 
payments under prior awards determined upon review to have been 
unlawful because the disease or disability was not service connected, 
is the first day of the third calendar month next succeeding that in 
which the discontinuance is determined, except in cases of fraud partici- 
pated in by the beneficiary. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 3, 1926: 


I have your letter of November 25, 1925, as follows: 


The question has arisen in this office as to whether section 205 of the 
World War veterans’ act, as amended, may be properly applied to those causes 
where service connection once having been granted for a disability is upon 
reconsideration broken. 

Section 205 of the World War veterans’ act, as amended, reads as follows: 

“Upon its own motion or upon application the bureau may at any time 
review an award and, in accordance with the facts found upon such review, 
may end, diminish, or increase the compensation previously awarded, or, if 
compensation is increased, or if compensation has been refused, reduced, or 
discontinued, may (subject to the provisions of section 210 hereof) award 
compensation in proportion to the degree of disability sustained as of the 
date such degree of disability began, but not earlier than the date of discharge 
or resignation. Except in cases of fraud participated in by the beneficiary, no 
reduction in compensation shall be made retroactive, and no reduction or 
discontinuance of compensation shall be effective until the 1st day of the third 
calendar month next succeeding that in which such reduction or discontinuance 
is determined.” 

It has been held by the bureau that when, upon a proper reconsideration 
of the case it is found that the disability for which compensation was formerly 
paid is in no way attributable to or connected with the military service, and 
that service connection for such disability is broken, that there could be in law 
no compensation for such disabilities. 

It has been further held that action taken in discontinuing such awards 
of compensation can not be regarded as a reduction or discontinuance of 
compensation within the meaning of section 205, supra, inasmuch as in the 
opinion of the bureau the compensation was not legally payable in the first 
instance. Therefore. in terminating such awards action in that regard has been 
taken effective as of the date of last payment. 

The theory upon which the bureau’s position was arrived at is that the 
compensation referred to in section 205, supra, is only such compensation 
as was legally payable; consequently, the section is not applicable to those 
cases where service connection has been broken, for the reason as stated, 
there being no service connected disability, there could not in law be any 
compensation payable. 





DECISIONS OF THE COMPTROLLER GENERAL 789 


Your attention is invited to the fact in this connection that where service 
connection has once been granted for an alleged disability that the same is 
not broken except upon a very careful reconsideration of the entire matter, 
and the breaking of service connection is not a matter of mere shifting of 
judgment. 

The bureau’s position in the premises has been questioned by the national 
judge advocate of the Disabled American Veterans and his position is set 
forth in a brief containing arguments in the matter, which is submitted here- 
with for such considerations as you may deem appropriate. 

It may be stated with respect to the comment in the judge advocate’s brief 
relative to director's decision, World War veterans’ act, 1924, No. 114, that 
the position of the bureau in the matter rests upon the fact that the com- 
pensation discontinued therein is such compensation as was legally payable 
in the first instance. In other words, the term “compensation” used in 
that decision was meant to include only such compensation as was legally 
payable and not compensation that may have been payable in any case where 
erroneous service connection was granted. 


The quoted section of the World War veterans’ act is found in 
the act of June 7, 1924, 43 Stat. 622. The first sentence thereof is 
a reenactment (with a change not here material) of section 305 of 
the war-risk insurance act as amended by the act of August 9, 1921, 
42 Stat. 154. Under this section of the war-risk insurance act, 
as amended, any Award of compensation was subject to review by 
the Director of the Veterans’ Bureau to determine questions of fact 
de novo regardless of prior findings on the same or different evi- 
dence. No distinction as to this authority to review has heretofore 
been made between awards to be reviewed to determine the service 
connection of the disability on which the award was based and 
awards to be reviewed to determine the degree or permanence of the 
condition of disability. 8 Comp. Gen. 41. In fact, in the cited 
case, where there was considered the authority of one director to 
review the awards of his predecessor in office, the cases under con- 
sideration involved determination of whether the disease or injury 
was in “line of duty” or due to soldier’s “ willful misconduct ” 
and others involving service connection of the disability and the 
degree of the disability for a specific period in the past. The deci- 
sion held that any change in the award upon review ending or di- 
minishing the compensation previously awarded was effective only 
from the date of the change, past payments not to be disturbed. 
The practical effect thereof has been to consider the action as ter- 
minating compensation as of the date of last payment under the 
prior award. 

This rule as to the effective date of discontinuance or reduction 
of compensation payments was intended to apply to any award 
reviewed by the Veterans’ Bureau, including those where compen- 
sation was discontinued because of a determination, upon review, 
that the disability was not service connected, and it is understood 
that such was its application by the Veterans’ Bureau as to all 
awards discontinuing compensation prior to the enactment of the 
World War veterans’ act. You now state that your bureau has 
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continued to apply that rule under section 205 of the World War 
veterans’ act in the matter of discontinuing compensation under 
prior awards in those cases where the review determined that the 
disease or disability was not service connected. ‘That is to say, the 
Veterans’ Bureau has construed as having no application to such 
cases the following sentence which was added to section 305 of the 
war-risk insurance act as amended when it was reenacted as sec- 
tion 205 of the World War veterans’ act: 

* * * Except in cases of fraud participated in by the beneficiary, no 
reduction in compensation shall be made retroactive, and no reduction or <is- 
continuance of compensation shall be effective until the Ist day of the third 
ealendar month next succeeding that in which such reduction or discontinu- 
ance is determined. 

The plain terms of this provision would appear to indicate an 
intent to provide that no discontinuance of disability compensation 
based upon a review under this section for any reason whatever, 
except fraud participated in by the beneficiary, shall be effective 
until the first day of the third calendar month next succeeding that 
in which such discontinuance is determined. Said sentence was 
added to the section to change the former rule for reduction or dis- 
continuance of payments of disability compensation upon review 
of prior awards, and the evident purpose was to provide a period 
during which the veteran might adjust his finances to meet the 
reduction in his income. See pages 156 and 157 of the “ Hearings 
Before the Committee on World War Veterans’ Legislation, House 
of Representatives, Sixty-eighth Congress, Second Session.” There 
appears no indication of an intent expressed or implied to make any 
distinction between prior awards based on the reason for discon- 
tinuance, but the clear intent would seem to be to apply the new 
rule prescribed by the statute to all awards reviewable under this 
section. 

It will be noted that the statute expressly excepts from the 
general rule “cases of fraud participated in by the beneficiary.” 
Such class of cases should include not only fraud resulting from 
some affirmative action of the beneficiary, such as a false statement 
knowingly made, but also concealment of, or silence as to, a material 
fact with intent to defraud. 

I am constrained to hold, therefore, that the effect of the provision 
is to authorize continuance of payments of compensation in all 
cases, except where there is evidence of fraud participated in by the 
beneficiary, until the “1st day of the third calendar month next 
succeeding that in which such reduction or discontinuance is deter- 
mined.” 


The question is answered accordingly. 
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SUBSISTENCE, SICK IN HOSPITAL—CIVILIAN EMPLOYEE OF ARMY 
ON DUTY IN CANAL ZONE 


Where a civilian employee of the Quartermaster Corps of the Army on duty 
in the Canal Zone was admitted to a Panama Canal hospital “ upon the 
request of proper military authority,” the charges for his subsistence 
while under treatment in said hopsital are payable to the Panama Canal 
out of appropriations for subsistence for the Army, under the provision for 
hospital care, Canal Zone garrisons, regardless of whether said employee 
was entitled to subsistence at public expense. 

Decision by Comptroller General McCarl, April 3, 1926: 

Review has been requested of settlement No. 013222, dated Novem- 
ber 11, 1925, disallowing claim of the Panama Canal for $95.17 for 
subsistence furnished Samuel Allen, civilian employee, United States 
Army, Quartermaster Corps, while under treatment in Ancon Hos- 
pital, December 19, 1924, to July 13, 1925. 

According to reports of the department quartermaster, the said 
Allen was employed as a temporary laborer, at 19 cents per hour, 
in connection with the construction of four cottages at Corozal, 
Canal Zone, relative to the Fort Davis secondary storage project, 
which project was for construction by the purchase and hire method; 
that on December 19, 1924, while walking on the Gaillard Highway, 
on his way to work at Corozal, he was injured by being struck, at 
5.45 a. m., by a Ford jitney, at a point on said highway opposite the 
road entering into the Balboa Flying Field (Allbrook Field) and 
about three-quarters of a mile distant from his place of work; that 
for treatment, but before the quartermaster office was notified of his 
injury, he “ was admitted to the Ancon Hospital as a public case, due 
to not being injured on any Army reservation or in line of duty ”; 
and that the driver of the jitney was tried and convicted in the 
Ancon court “ for the case.” 

It appears that Allen was dicharged from the hospital July 13, 
1925, and under date of September 23, 1925, the department quarter- 
master reported to the Quartermaster General that Allen’s services 
would have been required for about 90 days from date of hire and 
that neither did he return to work since the date of injury nor was 
he carried on the time book of the office. 

Payment of the monthly hospital bills for Allen’s subsistence, 
uggregating $95.17, rendered to the quartermaster, Corozal, Canal 
Zone, was declined by the War Department on the ground that they 
were not a proper charge against Army apropriations, and the claim 
was referred to this office for direct settlement. 

The act of June 7, 1924, making appropriations for the military 
and nonmilitary activities of the War Department for the fiscal 
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year ended June 30, 1925, and for other purposes, provides under 
the caption “ Hospital care, Canal Zone garrisons” (48 Stat. 494) : 

For paying the Panama Canal such reasonable charges, exclusive of sub- 
sistence, as may be approved by the Secretary of War for caring in its hospitals 
for officers, enlisted men, military prisoners, and civilian employees of the 
Army admitted thereto upon the request of proper military authority, $35,000: 
Provided, That the subsistence of the said patients, except commissioned officers, 
shall be paid to said hospitals out of the appropriation for subsistence of the 
Army at the rates provided therein for commutation of rations for enlisted 
patients in general hospitals. 

Like provision has been made annually for a number of years, 
including the fiscal year 1926 (see 43 Stat. 909), differing only as to 
the amount appropriated. 

The effect of this provision of law is to authorize direct payment 
to the Panama Canal out of the appropriation for subsistence of the 
Army, the subsistence allowance therein authorized, for all enlisted 
men, military prisoners, and civilian employees admitted upon the 
request of proper military authority, irrespective of whether the 
individual is or is not entitled in his own right to be furnished sub- 
sistence without charge. Decision of August 5, 1925, A-10378, to 
Capt. G. Z. Eckels, Finance Department, United States Army. 

Army Regulations, paragraph 1212, provide that the ration of an 
enlisted man while a patient in a hospital, dispensary, hospital sta- 
tion, hospital ship, Army transport, hospital train, or convalescent 
camp pertaining to the Army, will be commuted as follows: 


At establishments maintained for the treatment of tuberculosis patients, at 
the actual cost of the ration plus 100 per cent; at general hospitals for all 
eases other than tuberculosis, at the actual cost of the ration plus 85 per cent, 
and for tuberculosis cases at the actual cost of the ration plus 100 per cent: 
and at any of the other establishments mentioned above, at the actual cost 
of the ration plus 50 per cent. The term ration, as used in this subparagraph. 

“refers to the “garrison ration” unless otherwise directed by the proper au- 
thority in time of war. (War Department Circular No. 87, dated December 
28, 1923.) 

The subsistence charges in the instant case are based on actual cost 
of ration plus 50 per cent, reference being made to said War Depart. 
ment Circular No. 87. 

As evidence that Allen was admitted to the hospital at Ancon 
“upon the request of proper military authority,” and therefore in 
support of its contention that the charges in question are proper 
charges against Army appropriations for subsistence, there has been 
submitted oa behalf of the Panama Canal a certified copy of “ admis- 
sion slip ” giving data as follows: 

Samuel Allen, civilian employee, construction Q. M. Age 66 years. Race C, 
nativity, Barbados. Date of admission, December 19, 1924. Cause of admis 


sion to surgical clinic, Ancon Hospital, fracture, tibia and fibula, right. To be 
admitted. Name of hospital, Station Hospital, U. S. Army, Corozal, C. Z 


In this connection it is noted that the finance officer, Panama 
Canal Department, in letter dated January 16, 1925, to the quarter- 
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master in regard to subsistence charges against Allen, stated it was 
understood that he was committed to the hospital under the direction 
of the station hospital, Corozal, C. Z. 


In the absence of any showing or contention by the War Depart- 
ment to the contrary, it is assumed from the record before this office 
that Allen was admitted to the Ancon Hospital upon the request 
of proper military authority. Therefore the charges in question 
appear to be proper charges against Army appropriations for sub- 
sistence. 

Accordingly, upon review, there is certified due the Panama Canal 
*95.17 ($88.79 plus $6.38 payable, respectively, from such appro- 
priations for the fiscal years 1925 and 1926). 


(A-10672) 


INTERNAL REVENUE, PROHIBITION ENFORCEMENT—HIRE OF PAS- 
SENGER-CARRYING VEHICLES—DECISIONS, EFFECTIVE DATE 


The authority contained in the appropriation act of March 2, 1926, 44 Stat. 143, 
for the hire. maintenance, and operation of passenger-carrying vehicles by 
the prohibition unit of the Internal Revenue Service for the fiscal year 
1927, can not operate to legalize payments made from the appropriations 
for the fiscal years 1925 and 1926, which do not contain such specific 
authorization. . 
delay of the administrative officers in notifying their respective disbursing 
officers of decisions of the Comptroller General can not operate to delay 
the effective date of said decisions. 


Comptroller General McCarl to the Secretary of the Treasury, April 5, 1926: 
Receipt is acknowledged of your letter of March 15, 1926, as 
follows: 


Reference is made to your Decision A—10672, dated September 11, 1925, rela- 
tive to the hire and use of automobiles by employees of the prohibition unit of 
the Internal Revenue Bureau in or about their official stations. In this decision 
it is suggested by you that if the needs of the service require such use of auto- 
raobiles the matter should be presented to the Congress with a view to obtaining 
specific authority to use a part of the appropriation involved for the purchase, 
maintenance, operation, or hire of passenger-carrying vehicles. 

Your suggestion was presented to the Appropriation Committee of the House 
of Representatives at the first opportunity. It was favorably received and 
resulted in the following clause being inserted in the appropriation bill for the 
fiseal year ending June 30, 1927, “ hire, maintenance, repair, and operation of 
motor-propelled or horse-drawn passenger-carrying vehicles when necessary,” 
which bill has been passed by both branches of the Congress and approved by 
the President. 

It is apparent that there is a need for the hiring of automobiles and the use 
of them by prohibition agents in and about their duty stations, and in view of 
the fact that the amendment to the appropriation bill was favorably received 
by the Congress, it is requested that you consider the lifting of any suspensions 
in the various prohibition administrators’ accounts covering auto hire and 
allow all claims for such expenditures as have already been incurred and 
obligated. 

The prohibition unit has instructed its field officers relative to your decision 
of September 11, 1925, and is making every effort to discontinue the hire and 
use of automobiles for the present fiscal year. 
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This office is also in receipt of a letter from the prohibition admin- 
istrator for Kentucky and Tennessee, dated February 4, 1926, stating 
that he is just in receipt of copies of my decision of September 11. 
1925, 5 Comp. Gen. 183, and requesting credit for prior erroneous 
payments by reason of the delay in notification. The decision of 
September 11, 1925, was not, however, the first time this illegal prac- 
tice was called to the attention of the Internal Revenue Service. [1 
my decision of April 4, 1925, 4 Comp. Gen. 836, involving the hire of 
a passenger-carrying automobile by William H. Trimble, prohibi 
tion agent, it was stated: 

* * * Where, however, such hiring is continuous over an extended defi- 
nite period without reference to particular trips, as in this case, and par- 
ticularly under an agreement which places the machine in the custody of the 
Government officer or employee, such continuous possession and continuous 
availability confers all the necessary benefits derived from temporary owner- 
ship, and such arrangement is in contravention of the prohibition against the 
use of appropriations for the purchase, maintenance, or operation of motor- 


propelled passenger-carrying vehicles, as stipulated in the act of July 16 
1914, 38 Stat. 508 * * *, 


Said decision called attention to a similar ruling by the former 
Comptroller of the Treasury in 22 Comp. Dec. 188. Notwithstand- 
ing these decisions and other decisions to the same effect, the unau- 
thorized practice appears to have continued, at least until quite 
recently, and it is now requested that this office, which is charged 
with the duty and responsibility of enforcing the statutory restric- 
tions on the expenditure of appropriated moneys, relieve the disburs- 
ing officers of the consequences of their disregard of such statutory 
restrictions of which they are presumed to have knowledge and 
which have been repeatedly called to the attention of the adminis- 
trative officers by the decisions of this office. The failure on the 
part of the administrative officers promptly to advise the disbursing 
officers under their administrative control of decisions of this office 
can not be recognized to authorize allowance of credit for payments 
made in contravention thereof. See decision of July 10, 1925, A- 
10163. 

The fact that the Congress has authorized the use of the prohibi- 
tion enforcement appropriation for 1927, 44 Stat. 143, for hire of 
passenger-carrying vehicles can not operate to legalize payments 
from other appropriations which do not contain such specific au- 
thorization. The fact remains that the appropriations for 1925 and 
1926 did not authorize such hire, and the use of said appropriations 
for such hire was in contravention of the act of July 16, 1914, 38 
Stat. 508, which provides: 

* * * there shall not be expended out of any appropriation made by Con 
gress any sum for purchase, maintenance, repair, or operation of motor-pro 
pelled or horse-drawn passenger-carrying vehicles for any branch of the public 


service of the United States unless the same is specifically authorized by 
a re 
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(A-13484) 
COMPENSATION—INTERNAL REVENUE COLLECTORS 
Under the provisions in the acts of December 6, 1924, 43 Stat. 712, January 22, 
1925, 43 Stat. 764, and March 2, 1926, 44 Stat, 161. the salaries of collectors 
of internal revenue may not be increased beyond the limitation fixed by 
the act of February 24, 1919, 40 Stat, 1140, which is not in conflict with or 
abrogated by the provisions of the classification act of Mareh 4, 1923, 
42 Stat. 1488. 
Comptroller General McCarl to the Secretary of the Treasury, April 5, 1926: 
I have your letter of March 6, 1926, requesting decision whether 
collectors of internal revenue may be paid salaries in excess of $6,000 
per annum notwithstanding the provisions of section 1301 of the 
act of February 24, 1919, 40 Stat. 1140, which are as follows: 


(b) The salaries of collectors may be readjusted and increased under such 
regulations as may be prescribed by the Commissioner, subject to the ap- 
proval of the Secretary, but no collector shall receive a salary in excess of 
$6,000 a year. 


The act of December 6, 1924, 43 Stat. 712, provides as follows: 

The appropriations herein made may be utilized by the heads of the several 
departments and independeut establishments to accomplish the purposes of 
this Act notwithstanding the specific rates of compensation and the salary 
restrictions contained in the regular annual appropriation Acts for the fiscal 
year 1925, or the salary restrictions in other Acts which limit salaries to 
rates in conflict with the rates fixed by the Classification Act of 1923 for the 
departmental service. 

The purpose of the said act of December 6, 1924, was to authorize 
the adjustment of compensation in certain field services to correspond 
as far as practicable to the rates established by the classification 
act of 1923 for positions in the deparimental services. Among the 
appropriations made in said act was included under the Internal 
Revenue Bureau of the Treasury Department an appropriation 
“for salaries and expenses of collectors, etc., $584,446.” It is clear 
that the provisions quoted, supra, from the act of December 6, 1924, 
authorized the use of the appropriation for salaries of collectors 
to adjust the salaries of collectors of internai revenue for the fis al 
year 1925 to the corresponding rates established by the classifica- 
tion act of 1923. But such adjustment may be made without going 
beyond the maximum salary fixed by the act of February 24, 1919, 
since a salary rate of $6,000 a year appears in the classification act 
of 1923, and therefore the restriction in the act of February 24, 
1919, is not in conflict with the rates fixed in the classification act 
of 1923. That is to say, since the act of 1919 is not in conflict 
with the classification act of 1923, the provision in the act of 
December 6, 1924, providing for certain increases in rates of com- 
pensation in the field service “ notwithstanding * * the salary 
restrictions in other acts which limit salaries to rates in conflict with 
the rates fixed by the classification act of 1923,” does not abrogate 
the limitation in the said act of 1919. 

11273°—26——52 
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The act making appropriations for the Treasury and Post Office 
Departments for the fiscal year 1926 provides as follows: 































Those civilian positions in the field service under the several executive de- 
partments and independent establishments, the compensation of which was 
fixed or limited by law but adjusted for the fiscal year 1925 under the authority 
and appropriations contained in the Act entitled “An Act making additional 
appropriations for the fiscal year ending June 30, 1925. to enable the heads 
of the several executive departments and independent establishments to adjust 
the rates of compensation of civilian employees in certain of the field services,” 
approved December 6, 1924, may be paid under the applicable appropriations 
for the fiscal vear 1926 at rates not in excess of those permitted for them 
under the provisions of such Act of December 6, 1924. 

The provision last quoted authorizes payment- to collectors of 
internal revenue for the fiscal year 1926 at rates not in excess of 
those permitted by the act of December 6, 1924—that is, at the 
rates established by the classification act of 1923 but still subject 
to the limitation in the act of February 24, 1919. 

Section 2 of the act of March 2, 1926, 44 Stat. 161, which act 
makes appropriations for the Treasury and Post Office Departments 
for the fiscal year 1927 is similar to the provision quoted, supra, 
from the act of January 22, 1925, and makes the appropriation for 
salaries of collectors of internal revenue available to pay said sal- 
aries (luring the fiscal year 1927 at rates established by the classi- 
fication act of 1923 with the same maximum limitation as in the 
prior years. 

Your question must therefore be answered in the negative. 


(A-13686) 








PUBLIC HEALTH SERVICE HOSPITALS—MEDICAL TREATMENT— 


BURIAL EXPENSES 





The admission of persons other than those specified in the act of March 
3, 1919, 40 Stat. 1302, and in certain subsequent acts which do not include 
pay patients, to hospitals of the Public Health Service is not authorized. 
and the appropriation “ Pay of personnel and maintenance of hospitals, 
Public Health Service,” is not available for the cost of medical treat- 
ment or burial expenses of such persons. 

















Comptroller General McCarl to the Secretary of the Treasury, April 5, 1926: 

There has been received your letter of February 13, 1926, in 
connection with the claim of McCoy & Joyner, undertakers, for $130 
for the burial of two persons, employees of the Mississippi River 
Commission, who died in Marine Hospital No. 12, Memphis, Tenn., 
wherein you request decision of the general question whether de- 
ceased pay patients in such hospitals should be buried at the expense 
of the Government under the appropriation “ Pay of personnel 
and maintenance of hospitals, Public Health Service.” It appears 
that the patients designated as pay patients are employees of the 
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Government who are not entitled to free treatment in marine o: 
Public Health Service hospitals, but who are admitted therein on 
condition that the cost of their care and treatment will be paid by 
the branch of the service in which they are employed and on whose 
request they are admitted. 

The first question for consideration in this connection is whether 
there is any authority of law for the admission of the indicated 
persons to such hospitals. 

Paragraphs 3 and 4 of your letter, supra, read: 


The Public Health Service has not heretofore had occasion to couside: 
the legality of payment of burial expenses of pay patients and therefore its 
field service has not been instructed in the premises. 

In this connection it is desired to stute that in computing the per diem 
rate for hospital relief the cost of burials is included, and it is desired to 
inquire whether in your opinion the appropriation “Pay of personnel and 
maintenance of hospitals, Public Health Service, 1926,” may be utilized for 
the payment of charges of the character in question. 


Section 1 of the act of March 3, 1919, 40 Stat. 1302, provides: 


That the Secretary of the Treasury be, and he is hereby. authorized to 
provide immediate additional hospital and sanatorium facilities for the care 
and treatment of discharged sick and disabled soldiers, sailors, and marines. 
Army und Navy nurses (male and female), patients of the War Risk Insw 
ance Bureau, and the following persons only: Merchant marine seamen 
seamen on boats of the Mississippi River Commission, officers and enlisted 
men of the United States Coast Guard, officers and employees of the Public 
Health Service, certain keepers and assistant keepers of the United States 
Lighthouse Service, seamen of the Engineer Corps of the United States Army, 
officers and enlisted men of the United States Coast and Geodetic Survey, 
civilian employees entitled to treatment under the United States Employees’ 
Compensation Act, and employees on Army transports not officers or enlisted 
men of the Army, now entitled by law to treatment by the Public Health 


Service. 

In considering whether patients offered by the health authorities 
of Florida might be admitted to a Public Health Service hospital 
on a paying basis, the former Comptroller of the Treasury, with 
reference to the above quoted provision, said (26 Comp. Dec. 8): 


This provision not only names the classes of persons for whom the care and 
treatment authorized under the act are provided, but by the use of the word 
“ only ” expressly excludes any other persons from its benefits. 

The purposes of the act are clearly defined by its terms and they can not 
lawfully be enlarged or extended by any considerations of policy, courtesy, 


or economy. 
The proposed arrangement would result in the use of an appropriation for 


a purpose other than that for which made and such use, even in the first 
instance only and under an agreement for reimbursement, would be in direct 
contravention of the plain provisions of section 3678, Revised Statutes. 


With this construction I concur and it is accordingly held that 
there is no authority of law for the admission of any persons to 
the hospitals other than those specified in the act, supra, and in cer- 
tain subsequent acts which do not include pay patients. Conse- 
quently, the appropriation in question is not available to pay for 
the care, treatment, or burial expenses of persons admitted to the 
hospitals contrary to the provisions of said statutes. 
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The claim of McCoy & Joyner, supra, will be allowed, but the 
practice of admitting, treating, or burying pay patients without 
specific statutory authority therefor should be discontinued. 





















(A-13575 


PURCHASES, ELECTRIC MOTORS—EXCHANGE OF OLD MATERIAL 
FOR NEW 


The authority contained in the act of June 30, 1914, 38 Stat. 441, to exchange 
“ general scientific apparatus ” and “ laboratory equipment" does not apply 
to electric motors used for the operation of silage cutters, hay hoists, 
und deep-well pumps at a dairy experimental station. However, in re- 
questing bids for the new motors the bidders may be requested to state 
the amount they will allow for the old motors in exchange, and separate 
bids should be requested for the sale of the old motors, the lowest net 
price to be accepted, the appropriation to be charged with the full price 
of the new motors and the value of the old motors received or credited 
on the purchase to be covered into the general fund of the ‘Treasury as 
miscellaneous receipts. 





Comptroller General McCarl to the Secretary of Agriculture, April 6, 1926: 

I have your letter of March 6, 1926, in which it is stated that 
on April 16, next, the electric current supply at the Beltsville, Md., 
Experimental Station is to be changed from 3-phase 25-cycle 6,600 
volts to 3-phase 60-cycle 4,000 volts, which will necessitate the re- 
placement of all motors now furnishing power for the equipment 
used at the station, with a different type of motor at a probable cost 
of $2,500, or $1,750 net, after crediting the value of the old material. 
You request to be advised whether there is authority to exchange 
these old motors under the provision in the act of June 30, 1914, 38 
Stat. 441, which provides: 



























The Secretary of Agriculture may hereafter exchange general scientific ap- 
paratus and laboratory equipment purchased from any appropriation of the 
Department of Agriculture. 

The activities of the Beltsville station are understood to be under 
the Bureau of Dairying, the appropriation for the expenses of which 
is found in the act of February 10, 1925, 43 Stat. 829, as follows: 

For carrying out the provisions of the Act approved May 29, 1924, establish- 
ing a Bureau of Dairying * * * and for all other expenses necessary, in- 
cluding repairs and additions to buildings absolutely necessary to carry on the 
experiments, for conducting investigations. experiments, and demonstrations 
in dairy industry, cooperative investigations of the dairy industry in the vari 
ous States, and inspection of renovated butter factories, $410,090. 

It is stated in the memorandum from the Chief of the Bureau of 
Dairying, accompanying your submission, that the motors furnish 
power for a silage cutter, a hay hoist, and a deep-well pump, and 
it is argued that. as the Beltsville Experiment Station is carrying 
on scientific experiments in dairying, any and all equipment used 
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at that station is scientific or laboratory equipment. There appears 
nothing in the provision in the act of June 30, 1914, 38 Stat. 441, 
to indicate that the term “ general scientific apparatus and laboratory 
equipment” as used therein was intended to have such a broad 
application. It can not be held that electric power motors are 
sc.entific apparatus unless they form an integral part of acknow]- 
edged scientific instruments depending upon the motor for their 
usefulness and operation, and I assume it would not seriously be 
contended that a silage cutter, a hay hoist, and a deep-well pump, 
when used for the purpose for which constructed, are scientific ap- 
paratus. Neither can motors be considered laboratory equipment 
if not used in a Jn>oratory or to operate equipment in a laboratory. 
While there may or may not be a laboratory maintained at the 
station, it is evident that the entire station can not be regarded 
aus a laboratory; neither can it be held that ordinary dairy and 
farm equipment, applied to its usual and ordinary use, changes 
its character by reason of its being used at a station where scientific 
experiments are conducted. It must be held, therefore, that the 
authority in the act of June 30, 1914, supra, to exchange scientific 
apparatus and laboratory equipment does not authorize the ex- 
change of motors used to operate a silage cutter, a hay hoist, or a 
deep-well pump. 

In requesting bids as required under section 3709, Revised Statutes, 
for the new motors, there would appear to be no legal objection 
to asking the bidder to state what allowance would be made for the 
old motors in exchange. At the same time separate bids should 
be invited for the sale of the old motors separate and apart from 
the purchase of the new ones. The bid or bids resulting in the 
lowest net cost to the Government should be accepted, but the 
amounts allowed or received for the old motors must be covered 
into the general fund of the Treasury as miscellaneous receipts, 
the appropriation being charged with the full price of the new 
motors. 5 Comp. Dec. 716; 26 id. 534; 3 Comp. Gen. 304. 


































(A-6470) 






VETERANS’ BUREAU—DISABILITY COMPENSATION—CONCLUSIVE 
PRESUMPTION OF SOUNDNESS 






War risk disability compensation is not payable under the conclusive presump- 
tion of soundness clause in section 202 of the World War veterans’ act 
during hospitalization for disability arising after termination of military 
service and resulting from a misconduct disease where the evidence intro- 
duced in an attempt to show absence of misconduct discloses that the 
disability developed from primary infection prior to military service, for 
the reuson that the service connection of the disability has not been 
established. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 7, 1926: 

There has been received your letter of February 4, 1926, submitting 
for settlement voucher covering the amount of $765.16 in favor of 
H. F. Cleland, administrator of the estate of Mike C. Carpenter. 
representing disability compensation for the period June 7, 1924, to 
May 8, 1925. 

The claim of Mike C. Carpenter was made the subject of a decision 
of July 24, 1925, 5 Comp. Gen. 51. The facts on which that decision 
was based were reported in part as follows: 

The case of Mike C. Carpenter is one of the type included in this question. 
The claimant is now suffering from general paresis. There was no notation 
made of this disability or related defect, disorder, or infirmity at the time 
the claimant entered service, during his service, or at discharge. In a report 
made on September 5, 1923, more than four years after the claimant’s dis- 


charge, the claimant gave a history of having a primary infection in 1912. 
* * * 





It was not reported at that time that the claimant was being hos- 
pitalized in a Veterans’ Bureau hospital. On the basis of those 
facts it was concluded in the decision as follows: 

* * * In the case of Mike C. Carpenter you do not state definitely 
whether there is or is not involved the element of misconduct. It is evident, 
however, from your entire statement, that misconduct is involved. If general 
paresis resulted from a venereal disease, the record evidence of primary infec- 
tion in 1912 would preclude the claimant from establishing his claim as re- 
quired under rule (1), announced in decision of April 3, 1925. 


You now report additional facts as follows: 


An award was approved in favor of H. F. Cleland, administrator of the 
estate of Mike C. Carpenter, authorizing payment of compensation for the 
period from June 7, 1924, to May 8, 1925, between which dates Carpenter was 
permanently and totally disabled, insane, and receiving hospitalization at a 
bureau hospital, at the rate of $100 per month from June 7, 1924, to December 
31, 1924, and thereafter, under the provisions of subdivision (7) of section 202 
of the World War veterans’ act, at the rate of $20 per month to date of death, 
May 8, 1925 An adjustment was made in the account in accordance with the 
above-mentioned award. 

No payment has been made by this bureau for the reason that your decision 
of July 24, 1925, discussed this specific case. The language employed in the 
decision of July 24, 1925, with particular reference to the Carpenter case, does 
not specifically decide the question raised in this case by reason of the fact 
that the disability suffered by this man was one of the conditions described in 
the first proviso of section 200 of the World War veterans’ act, which proviso 
states that: 

> 2 No person suffering from paralysis, paresis, or blindness, or from 
constitutional lues requiring hospitalization, as the result of disease, shall be 
denied compensation while a patient in a Veterans’ Bureau hospital by reason 
of willful misconduct. * * *” 

This claimant, Carpenter, was suffering from a neuropsychiatric disease, 
developed to a degree of ten per centum or more prior to January 1, 1925, 
which condition was held to be one presumed to result from military service 
because no evidence of intervening cause after separation from that service 
was shown. From June 7, 1924, to the date of his death he was receiving 
hospitaliation in « Government hospital for the condition suffered, paresis, 
which is one of those included in the enumeration contained in said first 
proviso of section 200, providing that in cases described therein compensation 
shall not be denied by reason of willful misconduct. 
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It is unnecessary at this time to review the law or repeat the con 
struction placed thereon in the decisions of April 3, 1925, and July 
24, 1925. The only new essential fact reported is that Carpenter 
was hospitalized by the Veterans’ Bureau during the period for 
which compensation is claimed, and there is for particular considera- 
tion that portion of section 200 of the World War veterans’ act, 
dated June 7, 1924, 43 Stat. 616, above quoted from your submission, 
which was amended by the act of March 4, 1925, 43 Stat. 1304, as 
follows: 


* * * Provided, That no person suffering from paralysis, paresis, or blind 


ness shall be denied compensation by reason of willful misconduct, nor shall 
any person who is helpless or bedridden as a result of any disability be 
denied compensation by reason of willful misconduct * * *. 

These two provisions of law were construed in the decision of 
April 3, 1925, to which reference may be made. On the basis of that 
construction the decision concluded with the following two rules for 
payment of disability compensation in cases of venereal disease or 
resulting disabilities: 

(3) During hospitalization from June 7, 1924, to March 3, 1925, inclusive, 
in a Government hospital (decision of January 23, 1925, (A—6300) to veterans 
of the World War suffering from paralysis, paresis, or blindness, or consti- 
tutional lues, where a claim for disability compensation had in all respects 
been established except proof of the absence of willful misconduct. 

(4) On and subsequent to March 4, 1925, to veterans of the World War 
suffering from paralysis, paresis, or blindness, or who are helpless or bedridden 
as a result of any disability, where a claim for disability compensation has in 
all respects been established except proof of the absence of willful misconduct. 

The only new question now presented, therefore, is whether Mike 
C. Carpenter had established the claim for disability compensation 
in all respects except proof of the absence of willful misconduct. 

Reviewing the facts, it appears that there was no record made of 
any disease or disability when he entered the military service, 
during his service, or upon discharge. On this basis it was necessary 
to conclude, to start with, by operation of the conclusive presumption 
clause of the statute that the disease or disability was incurred dur- 
ing, or subsequent to, his military service. In order to show the 
origin of the disease because of its nature, there was introduced 
evidence that the primary infection was in 1912. This evidence must 
be given full consideration for all purposes, including that of show- 
ing the time of incurrence of the disease or disability. Thus, it 
is clearly shown that the disease which resulted in the disability 
suffered by Mike C. Carpenter during his hospitalization had no 
connection with his military service. There is no evidence of aggra- 
vation having been caused by his military service. 

You also refer to and discuss the second proviso of section 200 of 
the statute containing the presumption as to service connection of 
specified disease shown to have existed prior to January 1, 1925. 
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xcept as to tuberculosis, this presumption has been held to be 
prima facie only, and rebuttable by clear and convincing evidence. 
‘5 Comp. Gen. 52. It is rebutted in this case by the evidence that 
the disease was incurred in 1912. 

I am unable to conclude that the enactment under its present 
terms authorizes payment of disability compensation even during 
hospitalization for a disability arising after the termination of mili- 
tary service where it appears that the inception of the disease 
resulting in the disability incurred prior to entrance into the mili- 
tary service and was not aggravated by such service. The facts sub- 
mitted disclose that the claim has not been established in the case 
of Mike C. Carpenter in all respects except proof of absence of mis- 
conduct, as required by the quoted rules announced in the decision 
of April 4, 1925, because there is lacking the prime essential that 
his condition was in any way the result of his active military service. 
The claim must be and is disallowed. 


(A-13014) 


TRAVELING EXPENSES—VACCINATION 


The expense of vaccination of an employee of the Government, under require- 

ments of regulations of a foreign country, is a personal expense and is 
not authorized to be paid from Government funds, even though the ex- 
pense therefor was incurred while the employee was in an official travel 
status. 


Decision by Comptroller General McCarl, April 7, 1926: 
J. Gonzales Quinones, special disbursing agent, Lighthouse Serv- 
ice, ninth district, San Juan, P. R., by letter dated January 20, 
1926, requested review of settlement O-34273-C, dated January 8, 
1926, wherein was disallowed credit for an item of $2 (voucher 
3555, traveling expenses of Felix Rivera, keeper) paid steamer 
physician February 3, 1925, for vaccination against smallpox. 

It appears that the expense for vaccination was incurred by Mr. 
Rivera while proceeding, under travel order, to report for duty at 
Navassa Island Light Station. 

Disallowance was on the ground that vaccination of an employee 
of the Government under requirements of city or State health 
regulations is an individual expense and is not authorized to be 
paid from Government funds, citing decision of December 5, 1921, 
1 Comp. Gen. 298. 

The special disbursing agent states: 

2. The item in question was paid by a Government employee traveling on 
official business to a foreign country, Cuba, and this employee would not have 


been permitted to land unless such certificate was produced. It is believed, 
therefore, that 1 Comp. Gen. 298 does not apply in this case. 
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3. Although this expenditure may appear of a personal character, it may 
be stated that the employee would not have submitted to it on his own 
volition were it not a requirement. Therefore, the employee did not undergo 
vaccination as a matter of convenience for himself but in order to be able to 
proceed on his journey. The after effects of vaccination for smallpox are 
disagreeable enough for anyone to be willing to suffer same unless there is 
imminent danger of contracting the disease. This is more so when a 
person is traveling. For this reason it is believed that the charge for 
vaccination in this case is an individual expense just as much as food or 
lodging and should be borne by the Government. 

4. It may be further stated that a similar expenditure has previously been 
passed by the General Accounting Office in several instances. See my vouchers 
No. 341—A, Aug. 15, 1921, and No. 607, Nov. 23, 1921, not to cite others. In 
the latter case the traveler obtained vaccination certificate from a local 
physician and his signature had to be authenticated by the Cuban consul in 
Ponce, P. R., in order that same could be accepted in Cuba. The charge for 
authenticating .in Ponce was more than the actual charge for certificate 
issued by the Cuban doctor. If the above charges were approved once 
before. presumably as being legal, it is not understood why a similar expen- 
diture can not be passed now. 


In the case which was the subject of decision in 1 Comp. Gen. 298 
a member of a Government party traveling on official business being 
discovered to have smallpox, all the other members of the party 
were vaccinated by order of the city health authorities as a pro- 
tection to the community. In the instant case the Government em- 
ployee was vaccinated in order to enable him to enter a foreign 
country that required all persons entering therein to be vaccinated 
as a precaution or protection against possible contagion. Compul- 
sory vaccination against smallpox is not uncommon, and whether 
required by constituted authority in the United States or in a 
foreign country it is generally considered a personal expense and 
not chargeable against Government funds. 

In a decision to the disbursing officer, United States Commission 
to Brazilian International Centennial Exposition, June 6, 1922, that 
officer was advised that expenditures for passport visas by the Bra- 
zilian consul at New York City and for vaccination certificates for 
officers of the commission under an appropriation specifically made 
available for “travel and subsistence (notwithstanding the provi- 
sions of any other act),” could be allowed, if at all, only as items 
of necessary traveling expenses and then only if provided for by 
travel expense regulations providing for expenses of that character. 

The printing of the decision of December 5, 1921 (1 Comp. Gen. 
298), was due notice to all concerned with reference to charges for 
vaccination of employees of the United States. Thereafter, in order 
to avoid disallowance in their accounts, it became incumbent upon 
disbursing officers to refuse to reimburse employees of the United 
States for any expense incurred for vaccination, or, in case of the 
expense being incurred under circumstances that could possibly give 
rise to a question as to whether the printed decision was applicable, 
to refer the same to this office for an advance decision as to whether 
payment is authorized. It is proper here to emphasize, also, that 
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allowances in the audit of their accounts are not to be regarded 
by disbursing officers as precedents for doubtful payments. 

The expense here in question having been incurred and the traveler 
reimbursed therefor subsequent to decision of December 5, 1921, 
published in 1 Comp. Gen. 298, the disallowance, upon review, 
must be and is sustained. 


(A-13502) 


TRAVELING EXPENSES—EMPLOYEES TRANSFERRED TO THE 
FIELD—CHANGE OF HEADQUARTERS 





Changes in headquarters of employees of the Government under circumstances 
constituting a discharge and reappointment do not entitle the employees 
to traveling expenses, it being the duty of employees generally to place 
themselves at their own expense at their first-duty station under each 
appointment. 

Where an employee’s headquarters are not fixed by law or by the terms of 
his employment at a particular place and he is appointed for field duty 
generally within a specified district, reports for duty or instruction and 
takes the oath of office at the headquarters of that district, his actual 
and necessary expenses of travel between such headquarters ond the duty 
station to which subsequently assigned, or between two duty stations 
within the same district, when such change is necessary from the Gov- 
ernment’s standpoint and directed by proper authority, may be reimbursed 

to him to the extent authorized by law or regulations applicable thereto. 





Decision by Comptroller General McCarl, April 7, 1926: 

The Secretary of the Treasury, by letter of February 25, 1926. 
requested review of settlement C-32896-Ti, dated November 23, 1925, 
wherein credit was disallowed in the accounts of R. T. Miles, special 
disbursing officer, Internal Revenue Service, for a payment made 
to Thomas J. Johnson, internal revenue agent, as reimbursement 
for expenses of travel from Atlanta, Ga., to Tampa, Fla., amount- 
ing to $28.74. 

On May 29, 1925, the following direction from the Commissioner 
of Internal Revenue was issued to Johnson: 
You are hereby directed to proceed to Atlanta, Georgia, and other points 
ou June 1, 1925, for the purpose of transacting internal revenue business. 

You will be allowed actual necessary traveling expenses, subject to the 
limitations prescribed by law and departmental regulations, when absent 


on official business from your designated post of duty, payable from the 
appropriation “Collecting the internal revenue.” 













Pursuant to said order Johnson left Washington, D. C., June 1, 
1925, arriving at Atlanta, Ga., June 2, and from June 2 to June 
12, 1925, he appears to have been on duty at the Atlanta office. 
On June 13, 1925, he was granted a leave of absence from June 15 
to 19, inclusive, took oath of office as an internal revenue agent, 
and on the same day (Saturday, June 13) left Atlanta, by direction 
‘of the agent in charge at that place. en route to Tampa, Fla. He 
arrived at Morriston, Fla., June 14 at 4 p. m., and apparently spent 
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his leave there, leaving Morriston June 19 at 4 p. m. for Tampa, 
where he arrived at 8 a. m. June 20. The transportation from 
Washington, D. C., to Atlanta, Ga., was on transportation requests, 
payments on which will not now be questioned, as they come within 
the class of payments authorized to be passed for credit under deci- 
sion of January 11, 1926, 5 Comp. Gen. 467. Transportation from 
Atlanta, Ga., to Morriston, Fla., was furnished on transportation 
requests, while for the travel from Morriston to Tampa Johnson 
purchased a ticket. 

The facts so stated present for decision whether the travel from 
Atlanta, Ga., to Tampa, Fla., was a transfer between two field-duty 
stations, or was in fact a part of the transfer of the employee from 
Washington, D. C., to the field. 

On August 10, 1925, the supervising internal revenue agent at 
Atlanta, Ga., recommended that Johnson’s duty station be fixed at 
Tampa, Fla., effective June 18, 1925, which recommendation was 
approved September 8, 1925, by the deputy commissioner of internal 
revenue. 

In requesting reconsideration the Secretary of the Treasury states: 

It appears Mr. Johnson, at his own expense, reported to Atlanta, Georgia, 
June 13, 1925, to the internal revenue agent in charge and was sworn in as 
an internal revenue agent June 13, 1925. He was given instructions in field 
procedure and the proper use of blank forms and was directed by the internai 
revenue agent in charge to report to Tampa, Florida, for duty. It was not 
known by the new appointee or the internal revenue agent in charge at what 
place the former would be assigned. This was a matter for the internal 


revenue ugent in charge to determine after having interviewed the new ap- 
pointee and uscertaining his qualifications. * * * 


The records disclose that the travel from Washington to Atlanta, 
Ga., was not made at Mr. Johnson’s expense, as stated by the Sec- 
retary. However, it would appear from all the circumstances in 
this case that the travel from Atlanta, Ga., to Tampa, Fla., was a 
part of the general scheme to transfer this employee from Washing- 
ton, D. C., to a field position, which was not completed until his 
arrival at Tampa, his final duty station. Under such circumstances, 
credit for the payments in question will be passed in the disbursing 
account under the authority of 5 Comp. Gen, 467. 

In his letter of February 25, 1926, the Secretary of the Treasury 
quotes a letter from the internal revenue agent in charge at Atlanta, 
dated January 11, 1926, in which the following statement is made: 


With this explanation I have further to state that this is the first and only 
time that the transfer of an officer in the Atlanta division has been questioned 
regarding the expense incurred in proceeding from the office of the agent in 
charge, Atlanta, Ga., to his post of duty, when he has been directed to do so 
under t':e supervision of the agent in charge, and I am only bringing this to 
your alicution for the reason that it hardly seems equitable to have one oiticer 
charged with defraying his own expenses in traveling from the office of the 
agent in charge to his post of duty, whereas all of the other officers of the 
division have not been charged with this expense. 
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If this ruling is strictly enforced it would appear that it will incur a hard- 
ship on an officer to accept a Government position and be forced to travel under 
the orders of the agent in charge and not be reimbursed for the expense, and 
I am submitting this information for your consideration and request to be 
advised after you have thoroughly digested the thought which I wish to con- 
vey to you at this time. 

With respect to the matter thus submitted, it may be stated that 
the question whether the expenses incurred by an employee in mak- 
ing a change of headquarters may be reimbursed is dependent upon 
the facts in each particular case. It has been held uniformly that 
an employee is not entitled to reimbursement for the expense of 
placing himself at his first duty station unless previously agreed 
upon as a part of the consideration for his services and the salary 
or compensation of the position is not fixed by law. Where, there- 
fore, the change in headquarters constitutes a discharge and reap- 
pointment, there is generally no authority to reimburse the employee 
for the expenses of travel between the two duty stations. 11 Comp. 
Dec. 442; 20 id. 73; 4 Comp. Gen. 641; 5 id. 467. Where, however, 
an employee’s headquarters are not fixed by law or by the terms of 
his employment at a particular place, and he is appointed for field 
duty generally within a specified district, reports for duty or in- 
struction and takes the oath of office at the headquarters of that dis- 
trict, his actual and necessary expenses of travel between such head- 


quarters and the duty station to which subsequently assigned, or be- 
tween two duty stations within the same district, when such change 
is necessary from the Government’s standpoint and directed by 
proper authority, may be reimbursed to him to the extent authorized 
by law and regulations applicable thereto. 4 Comp. Gen. 627; 
A-471, April 29, 1924. 


(A-12823) 


COMPENSATION, DOUBLE—ALASKA RAILROAD EMPLOYEE ALSO 
A MEMBER OF THE ALASKA LEGISLATURE—MILEAGE 


As the act of August 24, 1912, 37 Stat. 513, prohibits any officer or employee of 
the United States from being a member of the Alaska Legislature, and the 
act of July 31, 1894, 28 Stat. 205, prohibits any employee of the United 
States whose salary amounts to $2,500 per annum from holding any other 
position to which compensation is attached, an employee of the Alaska 
Railroad receiving compensation of $2,500 or more per annum vacates his 
position with the railroad by his election to and taking his seat in the 
Alaska Legislature. 

In view of the provision of the act of May 10, 1916, 39 Stat. 120, as amended 
by the act of August 29, 1916, 39 Stat. 582, prohibiting the use of any 
appropriation to pay more than one salary to any person if the combined 
salaries exceed $2,000 per annum, an employee of the Alaska Railroad 
receiving more than that maximum may not retain compensation received 
from the railroad during the time he was also receiving compensation as 
a member of the Alaska Legislature. 

Members of the Territorial Legislature of Alaska are entitled to mileage from 
their homes to Juneau and return, whether the travel is actually performed 
or not, if they actually attend and receive pay as members. 
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Decision by Comptroller General McCarl, April 8, 1926: 

There is for consideration by this office the legality of payments 
made to Harry G. Watson, as an employee of the Alaska Railroad 
and as secretary to the governor of Alaska and special disbursing 
officer for* Alaska during periods that he was holding oflice as a 
member of the Territorial Legislature of Alaska. 

It appears that in the fall of 1924, while an employee of the Alaska 
Railroad, Mr. Watson was elected a member of the Alaska Legisla- 
ture. After his election he was sent to Seattle, Wash., as a traffic 
representative of the Alaska Railroad for consultation on matters 
pertaining to the tourist business of the railroad. He returned 
directly to Juneau March 3, 1925, for attendance at the legislative 
session, which opened March 2, 1925. His expenses of travel to 
Seattle and return to Juneau were paid by the Alaska Railroad. He 
remained in Juneau until May 5, when he returned to Seward to 
take up his duties with the railroad. He was paid the usual mileage 
of a member of the legislature on the basis of the distance from his 
home, Fairbanks, to Juneau and return at 15 cents per mile, amount- 
ing to $390.43. i 

He was given leave of absence from the railroad during the period 
of the legislative session, the first 28 days of which were with pay 
as annual leave and the balance without pay. His salary as an em- 
ployee of the Alaska Railroad was at the rate of $250 per month, or 
$191.67 for the 23 days’ leave in March. He was also paid as a 
membcr of the legislature from March 3 to April 30, 59 days, at the 
rate of $15 per day, from the appropriation “ Legislative expenses, 
Territory of Alaska, 1925,” 43 Stat. 427. At the end of the session 
he returned to duty with the railroad, and from May 5, 1925, was 
paid his salary as an employee of the railroad. No record is found 
of payment as a railroad employee after June 30, 1925, but on July 
16, 1925, he was appointed secretary to the Governor of Alaska 
and made special disbursing agent of the Territory and thereafter 
his salary as such secretary and disbursing agent was paid from the 
appropriation “ Contingent expenses, ‘Territory of Alaska, 1926.” 

The act of August 24, 1912, 387 Stat. 513, prescribing the form 
of Territorial government for Alaska, provided: 


THE LEGISLATURE.—That the legislative power and authority of said Terri- 
tory shall be vested in a Legislature, which shall consist of a senate and a 
house of representatives. * * * The term of office of each member of the 
senate shall be four years. * * * The term of office of each representative 
shall be for two years * * *. ‘That each member of the legislature shall 
be paid by the United States the sum of fifteen dollars per day for each 
day's attendance while the legislature is in session, and mileage, in addition, 
at the rate of fifteen cents per mile for each mile from his home to the capital 
and return by the nearest traveled route. 

* * * * as * * 


Sec. 6. CONVENING AND SESSIONS OF LEGISLATURE.—That the Legislature 
of Alaska shall convene at the capitol at the city of Juneau, Alaska, on the 
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first Monday in March in the year nineteen hundred and thirteen, and on the 
first Monday in March every two years thereafter; but the said legislature 
shall not continue in session longer than sixty days in any two years unless 
again convened in extraordinary session by a proclamation of the governor, 
* * * and in such case shall not continue in session longer than fifteen 
days. oo! ©£ 

» » . s gif)? * 


Sec. 11. LEGISLATOR SHALL NOT HOLD OTHER OFFICE.—That no member of 
the legislature shall hold or be appointed to any office which has been created, 
or the salary or emoluments of which have been increased, while he was a 
member, during the term for which he was elected and for one year after the 
expiration of such term; and no person holding a commission or appointment 
under the United States shall be a member of the legislature or shall hold 
any office under the government of said Territory. 


It is apparent that Watson’s service under the Alaska Railroad 
was as an employee of the United States, which employment is 
inconsistent with his service as a member of the legislature. It has 
been held that an officer who accepts another appointment or office 
incompatible with the first will be regarded as having resigned or 
vacated the first office. 6 Comp. Dec. 454; 3 Comp. Gen. 1012, and 
decision of October 22, 1921, appeal 37602. Therefore Watson must 
be regarded as having vacated his position with the Alaska Railroad 
as of March 2, 1925, as he cguld not legally have, hold, or exercise 
the duties of a position with the Alaska Railroad while serving as a 
member of the Territorial legislature. 

There are also for consideration, in addition to the statute above 
cited, the respective statutes prohibiting additional compensation to 
officers and employees of the United States. The act of July 31, 
1894, 28 Stat. 205, provides: 


* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law; 
but this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate. 


The act of May 10, 1916, as amended by the act of August 29, 1916, 
39 Stat. 120, 582, provides— 


That unless otherwise specially authorized by law no money appropriated by 
this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum. * * *. 


As the salary received by this employee from the Alaska Railroad 
exceeded the $2,500 per annum rate, the act of 1894, supra, would 
preclude him from holding any other office to which compensation is 
attached while holding said position with the Alaska Railroad. 

Furthermore, under the provisions of the act of 1916, supra, he 
would not be entitled to receive or retain any compensation as an 
employee of the Alaska Railroad or as secretary to the Governor 
and special disbursing agent for any part of the period for which 
he received, or is entitled to receive, compensation as a member of 
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the legislature. While representatives to the Alaska Legislature 
are elected for a term of two years, their actual service is limited 
by statute to not exceeding 75 days during the entire term of two 
years, and Congress appropriates for their salaries only biennially. 
The 60-day session of the legislature in March and April, 1925, 
completed the service required of Watson during entire term of office 
unless a special session be called. Therefore, the acts of July 31, 
1894, and May 10, 1916, supra, do not require the recovery from 
Mr. Watson of the compensation paid to him as an employee of the 
Alaska Railroad and as secretary and special disbursing agent, 
respectively, for any period during which the legislature was not 
in session, but he could not be permitted to retain the pay received 
from the Alaska Railroad for the 23 days in March. 4-Comp. 
Gen. 521. 

Whether or not the acceptance by Watson of employment with the 
Alaska Railroad or as secretary to the governor and special dis- 
bursing agent of the Territory after the close of the session of the 
legislature would disqualify him to sit in the legislature should any 
extraordinary session be called by the governor during the period 
for which he was elected is not for consideration by this office at 
this time. 

In addition to compensation, Watson, as stated above, was paid 
mileage as a member of the legislature from his home, Fairbanks, to 
Juneau and return at 15 cents per mile, amounting to $390.43. It 
appears that no actual travel between Fairbanks and Juneau was 
involved, Watson traveling from Seattle, Wash., to Juneau to attend 
the session and upon its close he traveled to Seward, Alaska, his 
expenses from Seattle to Juneau being paid by the Alaska Railroad, 
while his expenses from Juneau to Seward were apparently paid 
out of his own pocket. The act of August 24, 1912. 37 Stat. 513, 
provides as follows: 


* * * That each member of the legislature shall be paid by the United 
States the sum of fifteen dollars per day for each day’s attendance while the 
legislature is in session, and mileage, in addition, at the rate of fifteen cents 
per mile for each mile from his home to the capital and return by the nearest 
traveled route. 


The payment of mileage is not made contingent upon travel being 
actually performed but only upon the receipt of compensation for 
attendance, and if the actual home of the member remained at Fair- 
banks the mileage was payable irrespective of the travel performed. 
25 Comp. Dec. 866. It appears that the journey from Seattle, 
Wash., to Seward, Alaska, although interrupted by the session of 
the legislature at Juneau, was on official business of the Alaska Rail- 
road and that the expense to the railroad was not increased by the 
stop-over at Juneau en route. Under the circumstances the payment 
of mileage and traveling expenses involved will not be disturbed. 
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The necessary action will be taken to recover the amount of 
$191.67 erroneously paid by R. D. Chase, special disbursing agent, 
Alaska Railroad, to Watson on pay-roll voucher 10300 for 23 days’ 
leave in March, 1925. 


(A-13759) 
STATUTORY CONSTRUCTION—PERMANENT LEGISLATION 


A provision contained in an annual appropriation act may not be construed to 
be permanent legislation unless the language used therein or the nature 
of the provision renders it clear that such was the intention of the 
Congress. 

The provision in the act of March 3, 1925, 43 Stat. 1142, making appropriations 

for the Department of the Interior, that the chief clerk “ shall be the chief 

executive officer of the department and may be designated by the Secretary 
to sign official papers and documents,” does not constitute permanent legis- 

lation and is limited in its application to the fiscal year 1926. 


Comptroller General McCarl to the Secretary of the Interior, April 8, 1926: 

There has been received your letter of March 30, 1926, in which 
you request decision as to whether the following provision of the act 
of March 3, 1925, 43 Stat. 1142, is continuing legislation : 


The chief clerk of the Department of the Interior shall be the chief executive 
officer of the department and may be designated by the Secretary to sign 
official papers and documents, including the authorization of expenditures from 
the contingent and other appropriations for the department, its bureaus and 
offices, section 3683 of the Revised Statutes to the contrary notwithstanding. 


The paragraph quoted is a part of the act making appropriations 
for the Department of the Interior for the fiscal year ending June 
30, 1926, and is embraced in that section of said act providing for 
the salaries of the Secretary, Assistant Secretaries, and for other 
personal services in the District of Columbia. 

The same provision was incorporated in the appropriation act of 
June 5, 1924, 43 Stat. 391. 

The rule is that a provision contained in an annual appropriation 
act may not be construed to be permanent legislation unless the 
language used therein or the nature of the provision renders it clear 
that such was the intention of the Congress. Usually when the 
word “hereafter” or other words indicating futurity are used, or 
when the provision is of a general character bearing no relation to 
the object of the appropriation, the provision may be construed to be 
permanent legislation. 

In the instant case no words of futurity are used and the provision 
which affects the duties of an employee is too closely connected with 
the appropriation for his compensation to take it out of the general 
rule. Furthermore, the provision was in derogation of the general 
law relative to expenditures from contingent funds (8 Comp. Gen. 
371) und, therefore, must be construed strictly. Also, the fact that 
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the provision was repeated in the appropriation act for 1926 with- 
out change after having been enacted in appropriation act for the 
preceding fiscal year tends to indicate that it was not considered nor 
intended by the Congress to be permanent legislation. I am, there- 


fore, constrained to hold that the paragraph in question does not 
constitute permanent legislation and is limited in its application to 
the fiscal year 1926. 


(A-12785) 
VETERANS’ BUREAU—LOSS OF WAGES 


A veteran of the World War who applied for disability compensation and med- 
ical treatment from the Veterans’ Bureau and who terminated his em- 
ployment for the express purpose of undergoing hospitalization for observa- 
tion in a Veterans’ Bureau hospital to determine the merits of his claim 
pursuant to an order of the bureau, is entitled to be reimbursed for loss 
of wages within the maximum amount authorized by regulation, notwith- 
standing he failed to return to his former position immediately upon dis- 
charge from the hospital because of his physical condition. 

The failure of a veteran of the World War to return to his former employ- 
ment upon discharge from a Veterans’ Bureau hospital does not ipso facto 
defeat his right to be reimbursed for loss of wages, but is only one circum- 
stance to be considered in connection with all the facts disclosed to deter- 
mine whether there was in fact a bona fide loss of. wages or whether the 
veteran would have terminated his employment in any event prior to 


entrance into the hospital. 
Decision by Comptroller General McCarl, April 9, 1926: 

Joe J. Friel has requested review of settlement No. 0108553, dated 
December 18, 1925, disallowing his claim for $320, representing loss 
of wages while reporting for medical examination and during hos- 
pitalization for observation pursuant to an order of the Veterans’ 
Bureau for the period from October 23, 1924, to February 16, 1925. 
The claim has been administratively approved and certified by the 
Veterans’ Bureau to this office for settlement. 

It appears that on or about October 20, 1924, claimant applied for 
disability compensation and medical treatment at the expense of the 
Government. As a result of medical examinations by a medical 
officer of the United States Veterans’ Bureau in the period from 
October 23 to October 27, 1924, claimant’ was ordered to enter 
Fitzsimmons General Hospital for observation for pulmonary tuber- 
culosis pending adjudication of his claim for compensation and treat- 
ment. He entered the hospital pursuant to this order on October 
28, 1924, and was discharged February 16, 1925, the observation 
revealing no pulmonary tuberculosis to be present nor any other con- 
dition authorizing hospitalization at the expense of the Government. 
The claim for loss of wages was based on an employment with the 
F. J. Kirchhof Construction Co. and is supported by the affidavit 

11273°—26-—53 
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of F. W. Hays, of the F. J. Kirchhof Construction Co., which is as 
follows: 


This will certify that Mr. Joe J. Friel began work for me on October 
8d, 1924. as a laborer at a daily wage scale of $4.00 per day. 

Mr. Friel on October 20th, 1924, reperted to me that he was feeling so 
badly that he would have to lay off for the balance of the day. On October 
93d. 1924, Mr. Friel reported to me that he was having a series of examinations 
made by the Veterans’ Bureau and would probably return to work as soon 
as they were completed. On October 25th, 1924, he again reported to me, 
stating that he would have to guit his job so that he could report to the 
Veterans’ Bureau hospital, as they suspected him of having some lung con- 
dition. 

fle was paid in full to inelude October 20, 1924; as he was employed on a 
daily wage basis of $4 per day, he was not carried on our pay roll after that 
date. Consequently, he received no pay from this company after that date. 

His services while employed by us were entirely satisfactory, and, had it 
not been for the short attack of illness and the request of the Veterans’ 
Bureau for him to go to the hospital, he could have and would have been con- 
tinueusly employed by me, at a daily wage of $4 per day, during the period he 
was in the hospital, as it was necessary for me to replace him with another 
man. If his physical condition will permit him to perform the arduous duties 
required as common laborer, he may resume his employment with this company 
at any time. 


The Veterans’ Bureau has found and certified that claimant ter- 
minated his employment with the F. J. Kirchhof Construction Co. 
in order to permit compliance with the order of the Veterans’ Bureau, 
and that claimant is entitled to reimbursement for wages lost for the 
period he was in the hospital under observation to an amount within 
the maximum amount authorized by the regulations. 

It appears that when claimant was discharged from the hospital 
he was physically unable to return to his former employment as a 
laborer. It is not disclosed whether he was otherwise employed. 
It is stated that in the summer following his discharge from the 
hospital he applied for work with his former employer but was 
told that he was not needed. 

Section 203 of the World War veterans’ act of June 7, 1924, 43 
Stat. 622, provides as follows: 

That every person, applying for or in receipt of compensation for disability 
under the provisions of this tithe and every person applying for treatment under 
the provisions of subdivisions (9) or (10) of section 202 hereof, shall, as fre- 
quently and at such times and places as may be reasonably required, submit 
himself to examination by a medical officer of the United States or by a duly 
qualified physician designated or approved by the director. He may have a 
duly qualified physician designated and paid by him present to participate in 
such examination. For all examinations he shall, in the discretion of the 
director, be paid his reasonable traveling and other expense 
of wages incurred in order to Submit to such examination. If he shall neglect 
or refuse to submit to such examination, or shall in any way obstruct the 
same, his right to claim compensation under this title shall be suspended until 
such neglect. refusal, or obstruction ceases. No compensation shall be payable 


while such neglect, refusal, or obstruction continues, and no compensation shall 
be payable for the intervening period. 


; and also loss 


September 27, 1924, effective from October 13, 1921, prior to the 
time here involved. The regulation adds to or amends sections of the 


Pursuant to this statute, Regulation No. 78 was promulgated 
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“Regulations, United States Veteran’s Bureau, 1923.” Sections 
9105 and 9106 are in effect a restatement of the above-quoted statute. 
Section 8024 is as follows: 

Reimbursement for loss of wages incurred in reporting for physical exam- 
ination will be computed to the actual extent thereof, for the period of ab- 
sence from employment from the time of departure to that of return to em- 
ployment, at the rate of the fixed daily wage or weekly salary for which the 
claimant was employed at that time; but no reimbursement for loss of wages 
in excess of $80, in any thirty-day period will be allowed. Reimbursement 
is allowed only during the period of actual travel and for the time actually 
required by the physical examination and observation, hospital or otherwise, 
that may be necessary. Reimbursement is to be made only when the claimant 
is an employee of another person or firm, and where the loss of wages is a 
definitely ascertainable amount. Payments may not be made to cover loss 
of time sustained by claimant in business for himself, or to an applicant whose 


employment is not regular. (V. B. Regulation No. 78, effective October 13, 
1924. ) 


As claimant was an applicant for disability compensation and for 
medical treatment under the provisions of subsections (9) or (10) 
of section 202 of the World War veterans’ act, he comes within the 
classes of persons specifically mentioned in the controlling statute. 
He was ordered to submit himself to medical examination and ob- 
servation by a duly authorized medical officer of the United States 
Veterans’ Bureau for the purpose of determining the merits of his 
claim for compensation and/or treatment. The evidence shows that 
immediately prior to the disability which formed the basis of the 
claim for disability compensation and treatment claimant was regu- 
larly employed at a rate of compensation susceptible of definite 
ascertainment, and that he “quit his job so that he could report to 
the Veterans’ Bureau hospital” for the examination and observa- 
tion ordered by the bureau. There is no showing that claimant 
would have terminated his employment in any event simply because 
of ill health, or for any other reason-than to enable him to comply 
with the order of the Veterans’ Bureau. It is true he failed to re- 
turn to his former employment immediately upon discharge from 
the hospital, but this is explained as being impossible on account 
of his physical condition at that time. Apparently he applied for a 
position with his former employer as soon as his physical condition 
would permit. His failure to return to his former employment 
under such circumstances did not necessarily defeat his right to the 
regulation allowance for loss of wages. It may be stated generally 
that the failure of a veteran to return to his former employment 
upon discharge from a Veterans’ Bureau hospital does not ipso facto 
defeat his right to be reimbursed for loss of wages, but is only one 
circumstance to be considered in connection with all the facts dis- 
closed to determine whether there was in fact a bona fide loss of 
wages or whether the veteran would have terminated his employ- 
ment in any event prior to his entrance into the Veterans’ Bureau 
hospital. It is not shown, however, and can not be assumed, that 
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he was not, at any time during the period of observation, physically 
able to earn wages. Therefore, it must be held that a loss of wages 
did result from the examinations and observation. 

In view of all facts and circumstances disclosed in this case, it may 
be concluded that the conditions and requirements of the controlling 
statute and regulations of the Veterans’ Bureau pursuant thereto 
have been met, and that claimant is entitled to be reimbursed for loss 
of wages during period spent in reporting for medical examination 
and for observation not to exceed $80. in any 30-day period, the 
maximum amount authorized by the regulations. 

There is certified due claimant the sum of $320. 


(A-13519) 


SEAMEN, AMERICAN—MEDICAL TREATMENT—DISCHARGE 


Where an American seaman is discharged from the service of his ship with 
the consent of the collector of customs at Manila, P. 1., who acts as con- 
sular officer in that respect, and is placed in a hospital by the collector, 
the liability to the hospital for his treatment is assumed by the United 
States. 

The primary duty, responsibility, and liability for the care, maintenance, 
and transportation of an American seaman, discharged before a c6n- 
sular officer because of injury or disability incapacitating him for duty, 
is that of the shipowners or operators of the vessel upon which the sea- 
man last served, and it is within the jurisdiction of the consular officer 
to refuse to discharge a disabled seasman unless and until the owners or 
operators have assumed the obligation for his care and treatment. 


Decision by Comptroller General McCarl, April 9, 1926: 

Review has been requested of settlement No. 094843, dated Octo- 
ber 29, 1925, disallowing the claim of the Union Mission Hospital, 
Manila, P. I., for the cost of medical and hospital services rendered 
M. R. Michelson, a destitute seaman, formerly a member of the crew 
of the American vessel West Mahwah, from December 31, 1923, to 
March 15, 1924. 

It is reported that this seaman was regularly discharged by the 
collector of customs of Illoilo on January 1, 1924, on certificate by 
Dr. C. S. Gilchrist, acting assistant surgeon, United States Public 
Health Service, that said seaman was suffering from acute articular 
rheumatism and was unable to leave on the ship when she would 
sail from said port. Upon being discharged he was committed by 
Doctor Gilchrist, with the consent and approval of the collector 
of customs of Iloilo, to the Union Mission Hospital of said city, 
where he remained until March 15 1924. 

The collector of customs in the Philippine Islands is authorized 
to perform the functions of consular officers in foregin countries 
so far as executing the laws pertaining to the relief of American 
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seamen is concerned. Act of July 1, 1902, 32 Stat. 711. See also 
1 Comp. Gen. 384. 

It has been held repeatedly that the primary duty, responsibility, 
and liability with respect to the care, maintenance, and transporta- 
tion of an American seaman who has been discharged before a con- 
sular officer because of injury or disability incapacitating him for 
duty, is that of the shipowners or operators of the vessel upon 
which the seaman last served, and that the practical effect of the 
discharge of the seaman in such cases is to relieve the owners or 
operators of the vessel of the liability for future wages only and 
does not shift the responsibility for the care, maintenance, and trans- 
portation to the United States. Where, therefore, American sea- 
men who become ill or are injured while members of the crew of a 
vessel are placed in a hospital by the master of the vessel, either be- 
fore or after discharge, the expense of their treatment is not payable 
from public funds. 2 Comp. Gen. 438; id. 571; 4 id. 247; 5 id. 623. 

In the present case, however, the seaman at the time of discharge 
was placed in the hospital, not by the master of the vessel, but by 
an officer of the Public Health Service, with the consent and approval! 
of the collector of customs, who is authorized by law to act for the 
United States in such cases. While it would appear to have been 
in the interest of the Government for the collector of customs in this 
instance to have refused to permit the discharge of the seaman until 
the master of the vessel had placed him in a hospital and assumed 
the obligation for his care and treatment—and it is stated that the 
collectors of customs at the various ports of the Philippine Islands 
have since been instructed not to authorize the seaman’s discharge 
under such circumstances as were here presented—the fact remains 
that the seaman was placed in a hospital by officers of the United 
States acting within the scope of their authority, and as between 
the hospital and the United States, therefore, the liability for the 
seaman’s treatment is that of the United States. 3 Comp. Gen. 248; 
16 Comp. Dec. 537. 

Upon review, $231.50 is certified due the claimant. 


(A-13571) 
NATIONAL GUARD ARMORY DRILL PAY—AVIATION DUTY 


An officer or enlisted man of an air-service organization of the Nativnal 
Guard may qualify for the 50 per centum increase of armory-diill pay 
only by participating in one or more flights at the duly ordered formation 
of his organization or subdivision thereof at which he qualifies fur armory 
drill pay. 
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Comptroller General McCarl to Maj. C. M. Exley, United States Army, April 
10, 1926: 


There has been received your letter of March 8, 1926, as follows: 


1. Transmitted herewith for your consideration and advance decision are 
pay rolls of the 105th Observation Squadron, Air Service, Tennessee Nativnal 
Guard and the Medical Detachment thereof, for flying pay under the provisions 
of Circular 46, Militia Bureau, War Department, Oct. 12, 1925, submitted to 
this office for payment, for which oflice the undersigned is the designated dis- 
bursing officer. 

2. The original rolls of these organizations for the period for which flying 
pay is claimed, October 1-December 31, 1925, were previously submitted and 
paid on Vouchers 384 and 674, Jan., 1926. accounts of Major C. M. Exley, 
Finance Dept. The recapitulations at the back of the original rolls do not 
show any split drills or reference whatever to such assemblies. The rolls for 
flying pay as forwarded herewith have attached thereto orders designating 
dates of split drills, also certificates that split drills were duly ordered on the 
specified dates, but through error were not shown on original rolls, 

3. Par. 422, National Guard Regulations, 1922, as amended by Changes No. 
19, requires split assemblies to be within a time limit of seven consecutive days 
in a calendar month and that at least one drill or assembly during any month 
shall be a single formation ordered for the entire organization at the same time 
and place. These provisions have not been complied with. Several of the 
split drills announced in orders issued by the organizations (copies attached) 
do not come within the seven-day limit and single formations are apparently 
not described for any of the months within the period covered by the pay 
rolls. 

4. This office is in doubt as to the right of the organizations to the pay 
claimed, owing to the irregularities herein mentioned, especially as the 
original rolls showed no split drills and the evidence of such drills was sub- 
mitted subsequent to their payment. 


On the pay rolls it is stated that the drills prescribed for October, 
November, and December, 1925, are as follows: 


October 7, 14, 21, 28. 
November 4, 11, 18, 25. 
December 2, 9, 16. 


Attached to the pay roll is General Order No. 4, dated October 
1, 1925, signed by the commanding oflicer of the organization, as 
follows: 


Effective this date the authorized dates for split-drill assembles for this 
squadron are Oct. 4, 8, 11, 24, at 2 p. m.; duration of each drill 2 hours. 

November, 1925, split-drill dates, 8, 11, 22, 29, at 2 p. m., 2 hours. 

December, 6, 13, 13, 19, 2 hours’ duration; 

And also the following certificate of the commanding officer, 
dated October 1, 1925: 


I. I certify that the split-drill dates listed on General Order #4 dated 
Oct. 1, 1925, are true and correct, the split-drill dates were not shown on the 
original pay rolls thru error. 


There is also attached squadron Special Order No. 1, dated 
October 1, 1925, placing certain enlisted men on flying status, effec- 
tive October 1, 1925, pursuant to W.D. Circular No. 46-B, dated 
October 12, 1925. The order was apparently issued retroactively 
at some time subsequent to October 12, 1925. 

In the schedules of flights it is shown that most of the flights were 
performed on the so-called split-drill dates. 
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Paragraph 442, National Guard Regulations, 1922, as amended by 
Changes No. 19, October 1, 1924, provides: 

An assembly for drill and instruction may consist of a duly ordered forma- 
tion of a company, troop, battery, or detachment, or of a series of duly ordered 
formations of subdivisions or parts thereof, but in the latter case the series 
of formations of subdivisions or groups must comprehend and include the 
entire organization, and must be included within the time limit of seven consecu- 
tive days within a calendar month. The sum total of the attendance at all 
the separate consecutive formations announced as constituting that assembly 
shall be counted as the attendance at the actual military assembly for the 
required period of time; but no officer, warrant officer, or enlisted man shall 
be counted more than once, nor receive credit for more than one required 
period of actual military attendance even though he may have attended more 
than one of the formations which constitute the assembly for the required 
period of time. Of these assemblies the first described will be referred to in 
these regulations as a “ single-formation assembly” and the last described as 
a “ split assembly.” : 

During each calendar month in which an organization holds assemblies for 
drill and instruction at least one of such assemblies shall be a single formation 
ordered for the entire organization at the same time and place. The remain- 
der of the assemblies of an organization during any month may be split assein- 
blies. The time limit within which a split assembly may be held shal! be 
stated in the order prescribing such assembly, and the time limit of one such 
assembly shall not overlap that of another. No single formation assembly 
shall be held within the time limit prescribed for a split assembly. * * * 


Apparently the regular prescribed drills on October 7, 14, 21, 28, 
November 4, 11, 18, 25, December 2, 9, 16 were single formations of 
the entire organization at which those attending qualified for armory 
drill pay, and that on each of the dates prescribed for split assem- 
blies was held one formation of only a part of the organization. 
This formation of a part of the organization can not be considered 
as a part of the single formation of the entire organization, and 
standing alone it is not a split assembly within the meaning of the 
law and regulations. 

The formation, whether it be of the entire organization or one of 
the series of formations of subdivisions constituting a split assembly 
at which the officer or enlisted man qualifies for armory drill pay 
is the formation at which he may also qualify for the 50 per centum 
increase of such armory drill pay by participating in one or more 
flights during such formation. 

The officers and enlisted men on the pay rolls submitted did not 
qualify for armory drill pay by attending ‘the formation of a part 
of the organization on the dates designated for a split assembly, and 
acquired no right to the 50 per centum increase of armory drill pay 
by. participating in aerial flights on such dates. See 43 MS. Comp. 
Gen. 1304, 1807, March 28, 1925, A-7760; decision of April 8, 1926, 
A-13434. No comment is made on inaccuracies on the rolls. 

Payment of the vouchers submitted is not authorized. 
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PAYMENTS, VOLUNTARY—CONTRIBUTION FOR CLEANING STREET 
IN FRONT OF LEASED QUARTERS 


A payment made by a postmaster for cleaning the street in front of a rented 
building occupied by the United States as a post office under the usual 
leate agreement is either a voluntary contribution for a sanitary or civic 
purpose or an expense which should be borne by the owners of the building. 
In either instance it is not chargeable to public funds. 

Decision by Comptroller General McCarl, April 10, 1926: 

This office has for consideration the question as to whether there 
is authority to pay for cleaning the street in front of a rented build- 
ing occupied by the United States as post-office quarters at Gibson 
City, IIL, from the appropriation “ Miscellaneous items, first and 
second class offices, 1926.” 

It appears that the First Assistant Postmaster General, on June 
16, 1925, administratively approved the expenditure by the post- 
master at Gibson City, LIL, of $18 for cleaning the streets and side- 
walk in front of the post office during the fiscal year ending June 
80, 1926, as a charge against the appropriation made in the act of 
January 22, 1925, 43 Stat. 784, which provides: 

For miscellaneous items necessary and incidental to post offices of the first 
and second classes, $075,000. 

The post-office quarters at Gibson City, consisting of a room on 
the first floor, with basement, of the one-story and basement brick 
premises known as the Post Office Building, are leased to the Post 
Office Department by Amos Ball and Hannah C. Ball, his wife, for 
a term of 10 years from January 11, 1920, at $1,200 per annum. 

The postmaster reports that such labor is performed only by one 
contractor, and that the services were rendered under an arrange- 
ment whereby the contractor circulates a petition at the beginning of 
each season, the rate being $2 per month for each building having 
a 50-foot frontage or less. 

The lease referred to provides that the owners of the building 
shall equip same with necessary boxes, fixtures, and furniture for 
the use of the post office, together with satisfactory heat and light, 


* * * and having all of the ways of ingress and egress, with all of the 
rights and privileges thereunto belonging, for the use of the United States, 
as and for a post office, * * * to pay all taxes and assessments of every 
nature, imluding water rates, that may be levied or ussessed upon said 
premises * * * and will at all times keep said premises * * * in 
good repair and condition, to the satisfaction of the party of the second part, 
{the United States} * * * 


The payment made by the postmaster for cleaning the street in 
front of this post-office building appears to have been a voluntary 


contribution for a sanitary or civic purpose. If not a voluntary 
payment, it was an expense which should have been borne by the 
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owners of the building under the terms of the lease. In either 
instance it is not chargeable to public funds. Consequently, credit 
will not be allowed for any such payments made after March 15, 
1926, the date the postmaster received notice that such payments— 
for which credit theretofore had been allowed for two or three 
years—were not authorized. 


(A-13311) 


UNITED STATES COMMISSIONERS—RETROACTIVE APPOINT- 
MENTS—DOUBLE COMPENSATION 


As the appointments of United States commissioners are made by United States 
district courts, Where a deputy clerk of a district court is appointed com- 
missioner the approval required by law of such appointment by the Attorney 
General will relate back to the date of action by the appointing power. 

The combined salary and fees of a United States commissioner holding office as 
a deputy clerk of a district court may not, under the act of June 16, 1921, 
42 Stat. 41, exceed $500 quarterly, and the fact that the earned fees in the 
preceding quarter plus the salary for the quarter may have been less than 
the prescribed maximum does not authorize any allowance in excess of the 
maximum for a succeeding quarter, but such excess fees may be carried 
forward and applied to deficiencies in the succeeding quarter in the same 
fiscal year. 


Decision by Comptroller General McCarl, April 12, 1926: 


Review has been requested of the settlement of February 12, 1926, 
raising a charge of $1,393 against Richard S. Duncan, United States 
commissioner at St. Joseph, Mo., representing all payments made to 
him as United States commissioner from October 20, 1923, to and 
including June-30, 1925. 

It appears that Mr. Duncan had been appointed deputy clerk of 
the United States District Court for the Western District of Missouri 
July 6, 1923, and that on October 10, 1923, while so serving, he was 
appointed by the court to the office of United States commissioner in 
that district. ‘The appointment was duly reported to the Attorney 
General, but through oversight the appointment as commissioner was 
not approved by the Attorney General until January 16, 1926. 

With respect to the appointment of United States commissioners 
the act of May 28, 1896, 29 Stat. 184, provides: 

Sec. 19. * * * It shall be the duty of the district court of each judicial 
district to appuint such number of persons, to be known as United States com- 
missioners, at such places in the district as may be designated by the district 
court * * *. The appointment of such United States commissioners shall 
be entered of record in the district courts, and notice thereof at once given by 
the clerk to the Attorney-General. * * * no person shall at any time be a 


clerk or deputy clerk of a United States court and a United States commis- 
sioner without the approval of the Attorney-General: * * * 


As the law in this case provides for the appointment of United 
States commissioners by the court, with the approval of the Attorney 
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General if the appointee is also clerk or deputy clerk of court, the 
approval when given related back to the date of action by the ap- 
pointing power and made the appointment effective from that date. 
3 Comp. Gen. 559; 4 id. 957. In other words, the approval by the 
Attorney General converted what would have been otherwise a mere 
de facto status into a de jure status retroactively effective from the 
date of the appointment. 

There is for consideration, however, the act of June 16, 1921, 42 
Stat. 41, which provides as follows: 

* * * That clerks of United States district courts, their deputies and 
assisants, who are or may be appointed United States commissioners, may re- 
ceive compensation for both offices, in an aggregate amount not exceeding the 
rate of $2,000 per annum: * * 

Mr. Duncan’s salary as clerk of the court was $800 per annum up 
to July 1, 1924, when it was increased to $1,140. He was paid salary 
and fees for the respective quarters as follows: 








Quarter | Salary Fees | Total 
pict eh iil at bas iS cae SS meereel> 
I I ek et | $200 | $125. 20 $325. 20 
March, 1924 200 89. 55 289. 55 
PT SER soc ctacecttbbb ude Welsuwuveded 200 209. 10 409. 10 
INN is ws iene mg nmi 285 193. 35 478. 35 
Nf i TER i LE Te le a ata ia! 285 238. 15 523. 15 
IN I De re od te neil 285 207. 85 492. 85 
aera eee ee ape 285 329. 80 614. 80 


As he was entitled to an aggregate of salary and fees of $500 a 
quarter, there was no excess paid during the fiscal year 1924, or 
during the September, 1924, quarter. Beginning with the December, 
1924, quarter there was an excess of $23.15 which should have been 
suspended and carried forward to adjust any shortage in the follow- 
ing quarter, but which could not be applied on the shortage in the 
preceding quarter. A~13386, March 31, 1926, 5 Comp. Gen. 783. 
The amount earned and paid for the Mesch, 1995, quarter was $7.15 
less than the prescribed maximum; accordingly said amount may be 
set off against the excess paid for the preceding quarter, leaving a 
net excess at the end of the March, 1925, quarter of $16. As there 
was also an excess in the June, 1925, quarter of $114.80, the total 
excess for that year amounted to $130.80, which is proper for re- 
charging to the commissioner. 1 Comp. Gen. 155. 

Upon review, a difference of $1,262.20 is certified in favor of the 
commissioner, leaving a balance of $130.80 due to the United States 
on account of excess fees paid for the fiscal year 1925. 
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(A-13752) 
OSAGE INDIANS—SUPPORT OF WHITE WIVES 


Under the provisions of the act of February 27, 1925, 43 Stat. 1008, the Secre- 
tary of the Interior is authorized to expend out of the income of Osage 
Indians not having certificates of competency such amounts as may be 
deemed necessary for their benefit, including the support of a white wife, 
subject to such restrictions, rules, and regulations as may be prescribed. 


Comptroller General McCarl to the Secretary of the Interior, April 13, 1926: 
I have your letter of March 29, 1926, requesting decision whether 
John Kenny, a full-blood Osage Indian whose certificate of com- 
petency has been canceled, may be paid an allowance, to be fixed by 
regulation, for the support of his white wife, in addition to the 
quarterly allowance for himself and his minor child. 
You state the facts as follows: 


There has now been presented to this office the question whether there may 
be allowed from the funds of the Indian husband an additional amount for 
the support of his white wife. The concrete case is briefly this. John Kenny 
is a full-blood allottee No. 257, and through inheritance is the owner of 2% 
shares. On the basis of the per capita income for 1925 this allottee had an 
income of approximately $30,000. He is married to a white woman, who has 
no income of her own and they have one child. On March 24, 1923, a certi- 
ficate of competency was issued to this allottee and he drew his entire income, 
until August 1, 1925, when by virtue of the authority contained in section 4 
of the act of February 27 his certificate was canceled and since that date this 


allottee has been paid only $4,000 a year plus the allowance authorized by law 
for his minor child. 

The allottee states that because of the increased cost of living he is not able 
to properly support himself and his wife on $4,000, and he asks that an 
additional allowance be made from his funds for the support of his wife. 


Section 4 of the act of February 27, 1925, 43 Stat. 1010, provides 
that the income of Osage Indians whose certificates of competency 
have been revoked shall be subject to the same supervision and in- 
vestment as members of the tribe not having certificates of com- 
petency to the same extent as if the certificates of competency had 
never been granted. 

Section 1 of the statute, 43 Stat. 1008, expressly authorizes the 
Secretary of the Interior to pay to the Osage Indians not having cer- 
tificates of competency $1,000 quarterly so long as their accumulated 
income may be sufficient. The act also authorizes the payment of an 
allowance to the parents of $500 quarterly for the maintenance and 
education of each minor child under 18 years of age out of the in- 
come of the child, or if not sufficient, out of the income of the parent. 
The act does not expressly authorize payment out of the income of 
the Indian of an additional allowance for the support of his wife. 
Where both the husband and wife are members of the Osage Tribe 
of Indians and do not have certificates of competency, each could be 
paid the allowance expressly authorized by the statute. But where 
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one or the other is of white blood other provisions of the statute are 
for consideration. It is provided as follows: 

* * * The Secretary of the Interior shall invest the remainder * * * 
or expend the same for the benefit of such member, such expenditures, invest- 


ments, and deposits to be made under such restrictions, rules, and regulations 
as he may prescribe * * *: 


Under this provision of the law, the Secretary of the Interior is 
authorized to expend for the benefit of the Indian—which would in- 
clude the support of his white wife—out of the income of the Indian 
such amount as may be deemed necessary, and subject to such restric- 
tions, rules, and regulations as may be prescribed. 


(A-12411) 


DISBURSING OFFICERS—RELIEF FROM PAYMENTS ORDERED CON- 
TRARY TO DECISIONS OF THE COMPTROLLER GENERAL 





























Under the provisions of the acts of July 31, 1894, 28 Stat. 208, and June 10, 
1921, 42 Stat. 24, decisions of the Comptroller General of the United States 
rendered upon a submission by the head of an executive department or 
establishment, or a disbursing officer concerned, are final and conclusive 
upon the Executive branch of the Government. Such decisions are required 
to be rendered without direction of any other officer of the Government, 
and it thus follows that where a decision has been once rendered by the 
Comptroller General in a case no direction contrary thereto given by the 
head of a department or establishment can support a plea for relief under 
the provisions of section 285, Revised Statutes, nor may said section be 
interpreted as providing a means of reviewing or relieving the binding 
effect of said decision. 





Decision by Comptroller General McCarl, April 15, 1926: 
Capt. George G. Seibels (SC), United States Navy, Navy allot- 


ment officer, by letter of December 3, 1925, requested review of set- 
tlement No. M-15777-N, November 4, 1925, disallowing credit in his 
disbursing accounts for $1,974.01, retainer pay paid Willie Perry 
Conway as a transferred member of the Fleet Naval Reserve. 

The right of Conway to retainer pay as a transferred member of 
the Fleet Naval Reserve was considered in decisions of this office 
prior to the payments here in question, August 31, 1923, 24 MS. 
Comp. Gen. 959; November 24, 1924, 39 MS. Comp. Gen. 681; and 
March 27, 1925, 4 Comp. Gen. 773, the latter two decisions having 
been rendered at the request of the Secretary of the Navy, and the 
conclusion was reached and adhered to that Conway, not having had 
the service required by law for transfer to the Fleet Naval Reserve, 
had no status therein entitling to payment of retainer pay. The 
request for review of the settlement states as follows: 


Payments of retainer pay made to this man prior to your decision of 31 
August, 1923 (A-4285), were allowed. After the receipt of that decision I 
protested, under Article 1748, Navy Regulations, 1920, the making of further 
payments of retainer pay to Conway. By an order dated 1 April, 1925, copy 
enclosed, the Secretary of the Navy directed me to resume and continue pay- 
ments to this man. 
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In view of the fact that the sums disallowed were paid under the direct order 
of the Secretary of the Navy, I request that, under section 285 of the Revised 
Statutes, these payments be allowed in the settlement of my account and that 
no further suspension or disallowance be made because of payments made to 
Willie Perry Conway by me. 


The letter was forwarded to this office over the signature of the 
Acting Judge Advocate General of the Navy, “ By direction of the 
Secretary of the Navy.” The order to which reference is made and 
of which there was inclosed an uncertified copy, with the indorse- 
ment thereon, is as follows: 


NAvY DEPARTMENT, 
Washington, April 1, 1925. 
28550-1656: 15-14 
AD/3 
From: The Secretary of the Navy. 
To: Capt. George G. Seibels, (SC) U. S. N., Navy Allotment Division, Bureau 
of Supplies and Accounts. 
Via: The Chief of the Bureau of Supplies and Accounts. 
Subject: Payment of retainer pay to Willie P. Conway, A. C., M. M., 
vo oS B.S 
1. You are hereby directed to pay to Willie P. Conway, A. C. M. M., 
U. S. N. R. F., retainer pay in the amount fixed by law for his rating from 
and after July 10, 1922, less any amount which he may heretofore have received 
as such retainer pay. 
s/s Curtis D. WiLBur. 
(1st endorsement) 
1 Apri, 1925. 
From: Chief of the Bureau of Supplies and Accounts. 
To: Officer in charge, Allotment and Retainer Pay Division. 
1. Forwarded. It is understood that the department desires that the above- 
ordered payment be made with the least possible delay. 
/s/ Davin Porrer. 
It is proper to note here that on April 29, 1925, subsequent to the 
issuance of the foregoing order, the Secretary of the Navy in request- 
ing further consideration of the matter said: 
* * * 


I must say I fecl it my duty under the circumstances to follow the 
opinion of the Attorney General and have acted accordingly. 


Response was made to the Secretary of the Navy August 19, 1925, 
and the earlier views of this office as to the absence of legal right in 
Conway to receive pay from the general appropriations of the 
Navy Department was adhered to. It is now requested that credit 
be given in the paymaster’s accounts for the payment, under section 
285, Revised Statutes, which provides: , 

Every disbursement of public moneys, or disposal of public stores, made 
by a disbursing officer pursuant to an order of any commanding officer of the 
Navy, shall be allowed by the proper accounting officers of the Treasury, in 
the settlement of the accounts of the officer, upon satisfactory evidence of the 
making of such order, and of the payment of money or disposal of stores in 


conformity with it; and the commanding officer by whose order such disburse- 
ment or disposal was made, shall be held accountable for the same. 


The request is based on the proposition that the civil head of the 
Navy Department, one of the executive departments at the seat of 
Government, is a “commanding officer of the Navy,” and that his 
order to the paymaster after his protest (if made in writing copy 
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not furnished) entitles the paymaster to credit, and that the Secre- 
tury of the Navy shall be held accountable for the payment. 

Whatever may be the application of the provisions of section 285 
of the Revised Statutes, in a proper case, it appears from the facts 
set forth in the present case that decisions were rendered in the 
matter by this office prior to any payments made. The acts of 
July 31, 1894, 28 Stat. 208, and June 10, 1921, 42 Stat. 24, make 
the decisions of this office on a submission by the head of a depart- 
ment or disbursing officer concerned final and conclusive upon the 
Executive branch of the Government; such decisions being also re- 
quired to be rendered without direction of any other officer. It thus 
follows from these statutory duties that such decisions having been 
rendered in the present case, no direction contrary thereto given by 
the head of a department can support a plea for relief under the 
provisions of section 285 of the Revised Statutes, nor can said sec- 
tion 285 be interpreted as providing a means of reviewing or reliev- 
ing the binding effect of decisions of the accounting officers rendered 
pursuant to the acts of 1894 and 1921, cited. 

Upon review there is sustained the settlement disallowing credit 
in the accounts of the paymaster for retainer pay in question paid 
Willie Perry Conway. 


(A-13822) 


APPROPRIATIONS—MAINTENANCE AND REPAIR OF A FEDERAL- 
AID HIGHWAY ON AN INDIAN RESERVATION 


‘The appropriation made by the act of March 3, 1925, 43 Stat. 1163, for the 
maintenance and repair of a Federal-aid road on the Navajo Indian 
Reservation, should be expended directly for the purposes for which 
it was made, under the direction of the Secretary of the Interior, and 
may not be turned over to the State in which the reservation is located 
by way of reimbursement or otherwise, there being no provision for 
cooperation between the State and Federal Governments in the main- 
tenance and repair of such roads either in the said appropriation act or 

in the act of June 7, 1924, 43 Stat. 606. 





Comptroller General McCarl to the Secretary of the Interior, April 15, 1926: 

I have your letter of April 2, 1926, requesting decision on certain 
questions presented by the Commissioner of Indian Affairs relative 
to the expenditure of the appropriation made for the maintenance 
and repair of a road on the Navajo Reservation by the act of March 
8, 1925, 43 Stat. 1163, providing as follows: 


The sum of $20,000, or so much thereof as may be necessary, of the tribal 
funds of the Navajo Indians is authorized to be withdrawn from the Treasury 
for expenditure under regulations to be prescribed by the Secretary of the 
Interior, for the maintenance and repair of that portion of the Federal aid 
highway from Gallup, New Mexico, to Shiprock, New Mexico, across the 
Navajo Indian Reservation, in conformity with the act of June 7, 1924, 
(Forty-third Statutes at Large, pages 606 and 607): Provided, That Indian 
labor shall be employed as far as possible. 












































DECISIONS OF THE COMPTROLLER GENERAL 825 


The act of June 7, 1924, referred to, provides: 


That there is hereby authorized to be appropriated annually, out of any 
money in the Treasury not otherwise appropriated, the sum of $20,000 or 
so much thereof as may be necessary for each fiscal year, to be expended 
under the direction of the Secretary of the Interior for maintenance of that 
portion of the Federal aid highway from Gallup, New Mexico, to Shiprock, 
New Mexico, across the Navajo Indian Reservation, reimbursable from tribal 
funds of the Indians of said reservation: Provided, That Indian labor shall 
be employed as far as practicable: Provided further, That, if no funds are 
available, no expenditure shall be made. 


Section 3 of the Federal highway act of November 9, 1921, 42 
Stat. 212, under which the road under consideration is being con- 
structed, provides as follows: 


The Secretary of Agriculture is authorized to cooperate with the State 
highway departments, and with the Department of the Interior in the con- 
struction of public highways within Indian reservations, and to pay the, 
amount assumed therefor from the funds allotted or apportioned under this 
Act to the State wherein the reservation is located. 


The Federal highway act also provides that the State or States 
in which the Federal highways are located shall provide for the 
upkeep, maintenance, and repairs of the same (see sections 7 and 14 
of the act), and it is stated in the letter of the Commissioner of 
Indian Affairs that the State of New Mexico maintains the organ- 
ization, equipment, and personnel for the purpose. 

It is in connection with the upkeep and maintenance of that 
portion of the road crossing the Navajo Reservation that the appro- 
priation of $20,000 was made and as to which the Indian Office is 
in doubt as to the correct method to follow in the expenditure of 
the funds. It is stated that the Indian Service has no organization 
or equipment to perform the road maintenance and repair work, 
and there are submitted five questions, stated as follows: 


(1) Will it be necessary for this service to expend the money directly for 
the maintenance and repsir of the road by purchasing the requisite equipment, 
material, and supplies and employing labor for the work? 

(2) Can this service purchase the necessary material and do the work by 
using the State’s equipment and personnel, taking the latter up on the super- 
intendent's payroll for the requisite time as temporary irregular labor em- 
ployed by the Indian Service for the purpose? 

(3) Can the State do the work and be reimbursed therefor to the extent 
of the $20,000 appropriation upon satisfactory evidence that the money has 
been spent the maintenance of that part of the road on the reservation? 

(4) May this service make a formal contract with the State highway 
department to maintain and repair a specific designated mileage of the round 
on the reservation in consideration of the payment to the State by the govern- 
ment of the $20,000 appropriation? 

(5) Can this service expend the entire amount of the appropriation in the 
purchase of mantenance and repair material and turn same over to the State 
for use by it on the road within the reservation? 


Under the terms of section 3 of the Federal highway act, supra, 
the cooperation of the three agencies referred to therein in connec- 
tion with the highways to be constructed within Indian reservations 
deals with the construction work only and not with maintenance and 
upkeep of the roads, and the acts of June 7, 1924, and March 3, 
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1925, do not enlarge the cooperative authorization of that section. 
The terms of the act of June 7, 1924, supra, are specific in provid- 
ing that the amounts to be appropriated in pursuance to its pro- 
visions were to be expended under the direction of the Secretary 
of the Interior for maintenance of the road in question and the 
appropriation act provides that the money appropriated shall be 
available for expenditure under regulations to be prescribed by the 
Secretary of the Interior for the maintenance and repair of the road. 

The authorization act of June 7, 1924, and the appropriation act 
of March 3, 1925, each provides that Indian labor shall be employed 
in so far as practicable for the doing of the work and by the methods 
suggested under (2), (3), (4), and (5) of the letter of the Commis- 
sioner of Indian Affairs it is not apparent how this requirement can 
be adequately complied with, since it is assumed the personnel of the 
State highway department does not comprise many Indian laborers. 

There is not brought out in the submission anything with reference 
to the economical advantages of any of the methods suggested in 
so far as the interests of the Indians are concerned, nor does it 
appear what regulations the Secretary of the Interior has prescribed 
or contemplates prescribing relative to the matter. 

The undertaking by the Indian Service to perform the necessary 
work in connection with the maintenance and repair of the road 
by purchasing the required equipment, material. and supplies and 
employing the necessary labor ther. for would enable that service to 
carry out strictly the provisions of the appropriation act, especially 
in connection with the employment of Indian labor and at the same 
time such procedure would comply with the true intent of the acts 
referred to above. However, if it should be found to be in the 
interest of economy and efficiency to arrange with the State for 
the use of its equipment on a loan or rental basis, and to employ 
temporarily such skilled or trained members of the State’s organiza- 
tion as may be found necessary to perform work which can not be 
performed by Indians, there would appear to be no legal objection 
thereto. 


(A-13892) 


SUBSISTENCE, ACTUAL EXPENSES OR PER DIEM IN LIEU OF— 
NATIONAL SESQUICENTENNIAL EXHIBITION COMMISSION 


The National Sesquicentennial Exhibition Commission is authorized by joint 
resolution of March 15, 1926, 44 Stat. 207, in the expenditure of its appro- 
priation to prescribe maximum subsistence allowances, or a per diem in 
lieu thereof, in excess of the amounts fixed in the acts of April 6, 1914. 
38 Stat. 318, and August 1, 1914, 38 Stat. 680, if the commission finds, 
and will certify, that such increases in said allowances are necessary to 
enable the United States Government to participate in the exposition at 
Philadelphia, Pa. 
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Comptroller General McCar! to the Commissioner, National Sesquicentennial 
Exhibition Commission, April 15, 1926: 


I have your letter of April 8, 1926, as follows: 


I desire to submit for your decision a question of the interpretation of cer- 
tain laws relative to the expenditure of fuiuds by the National Sesquicentennial 
Exhibition Commission as follows: 

The “first deficiency act, fiscal year 1926” [Public 36, p. 37, approved 
March 38, 1926!, in section 4 provides as foliows: 

* For carrying out the public resolution of the Sixty-ninth Congress entitled 
‘Joint resolution providing for the participation of the United States in the 
sesquicentennial celebration in the city of Philadelphia, Pennsylvania, and 
authorizing an appropriation thc refer, and for other purposes, as follows: 
For the exhibit and participation by the executive departments and inde 
pendent establishments of the Government and such other expenditures as 
may be deemed necessary by the National Sesquicentennial Exhibition Com 
mission, including salaries in the District of Columbia and elsewhere, actual 
and necessary traveling expenses, rent, and all other expenditures authorized 
by section 1; compensation of the Commissioner of Sesquicentennial Exposition 
as authorized by section 8; $1,186,500, of which not more than $250,000 shall 
be allocated to the War Department and not more than $350,000 to the Navy 
Department, as authorized by section 1; for the further participation by the 
Government for the construction of buildings as authorized by section 2, 
$1,000,000; in all, $2,186,500, to remain available during the fiscal year 1927.” 

“Public resolution No. 7. Sixty-ninth Congress” [approved February 26, 
1926], provides in part as follows: 

“There is hereby anthorized to be apprupriated, out of any money in the 
Treasury not otherwise appropriated, the sum of $1,186,500 for the selection, 
purchase, preparation, transportation, arrangement, safe-keeping, exhibition, 
and return of such articles and materinis as the Nalional Sesquicentennial 
Hxhibition Commission may decide shall be included in said Government ex- 
hibit; rent and use of such space and construction of such buildings, or other 
structures as may be necessary ; payment of salaries and actual and necessary 
traveling expenses of officers and employees of the Government detailed to 
such commission; for such further participation by the several executive de- 
partments and establishments as may be deemed advisable; and such other 
expenditures as may be deemed necessary by the National Sesquicentennial 
Exhibition Commission as may he considered proper to commemorate the one 
hundred and fiftieth anniversary of the birth of the Nation.” 

“Public Resolution No. 8, Sixty-ninth Congress (H. J. 197)” [approved 
March 15, 1926], provides in part as follows: 

“That the appropriation made in the first deficiency act, fiscal year 1926, to 
enable the Government of the United States to participate in the National 
Sesquicentennial Exposition may be expended for the purposes enumerated in 
that act without regard to the provisions of any other act relating to the ex- 
penditure of public moneys or the employment of personal services, on the 
certificate of the National Sesquicentennial Exhibition Commission that the 
materials or services were necessary to enable the United States Government 
to participate in said exposition.” 

The commission believes that ‘‘ is authorized, in view of the language of the 
law as expressed in H. J. Res, 197, to pay a per diem allowance or subsistence, 
as may appear necessary, to be prescribed by the commission, without regard to 
the provisions of the act of April 6, 1914, 38 Stat. 318, or of the act of August 1, 
1914, 38 Stat. 680, or of “any other act relating to the expenditure of pub’ic 
moneys or the employment of personal services.” 

While the meaning and intent of the law must govern, it seems proper to 
state that it is desired to make a reasonable increase of the per diem and 
subsistence allowances, owing to the fact that the cost of subsistence in 
Philadelphia during the exposition will be more than has heretofore been 
legally allowable, and it is believed that the provisions of H. J. Res. 197 were 
intended to provide for such contingencies and to avoid delays incident to com- 
pliance with certain laws as to advertising for bids, civil service employment, 
etc. 

Therefore, an early expression from you as to the legality of the National 
Commission prescribing such per diem and subsistence limitations as it deems 
reasonable and necessary will be appreciated. 


11273°—26——54 
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In reply you are advised that the commission is authorized, in the 
expenditure of the appropriation in question, to prescribe maximum 
subsistence allowances, or a per diem in lieu thereof, in excess of the 
amounts fixed in the acts of April 6, 1914, and August 1, 1914, if 
the commission finds, and will certify, that such increases in said 
allowances are necessary to enable the United States Government 
to participate in the exposition. 


(A-12931) 


NATIONAL BANK EXAMINERS—HIRE OF PART-TIME MAIL- 
FORWARDING CLERKS 


Reimbursement may be authorized of the expense incurred and paid by a 
national bank examiner for the hire of a part-time mail-forwarding clerk 
when the necessity and authority for the hiring of such clerks on a monthly 
rate basis are shown. 


Decision by Comptroller General McCarl, April 16, 1926: 

Review has been requested of settlement No. C-15500 of Septem- 
ber 14, 1925, in which was disallowed credit in the account of J. L. 
Summers, disbursing clerk, for $7.50 paid to W. W. McBryde, na- 
tional bank examiner, as reimbursement for expense of hiring a part- 
time clerk, Hulit Thomas, to forward mail and telegrams during 
the absence of the examiner from his headquarters. The necessity 
for such expenses is explained in a communication from the Comp- 
trolier of the Currency as follows: 


This office instructed Mr. McBryde, as a necessity, to arrange with some one 
(on a monthly payment basis) to forward his mail, telegrams, etc., while away 
from his headquarters. The examiner, accepting the instructions of this 
office in good faith, arranged with Mr. Thomas to do this work. At the time 
the arrangements were made there were no reservations that in the event 
Mr. McBryde was away from his headquarters for a short period of time 
during the month the nominal sum (which in this instance amounts to $7.50 
a month) would not be paid Mr. Thomas. There was as much heed for Mr. 
Thomas's services during the period Mr. McBryde was absent from head- 
quarters during the month of February as there would have been had he been 
away the entire month. 

The work of a national bank examiner is such that it often becomes 
imperative that this office get in immediate touch with him, and it works a 
hardship both on the examiner and this office to be unable to reach him 
immediately. This has necessitated the practice of hiring some one, for a 
small sum, to always be aware of the examiner’s whereabouts. While it is 
true Examiner McBryde was away from his headquarters only two or three 
days at a time during the month of February, yet this short period of absence 
did not break the contract that Mr. McBryde, as a Government representative, 
had with Mr. Thomas. Mr Thomas had every right to expect—morally and 
legally so—that he would receive the compensation promised. 

Furthermore, attention is called to the fact that whether or not a large 
amount or a small amount of work was done by Mr. Thomas each month, he 


held himself in readiness to perform the duties assigned to him at all times. 
. o * 


It appears from such explanation that the mail-forwarding clerks 
are authorized to be hired at a monthly rate, irrespective of the 
amount of service actually rendered, as they are required to be avail- 
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able whenever the examiner may be called away from his office or 
headquarters. In response to a communication from the Comptroller 
of the Currency he was advised by this oflice June 22, 1925, A-10033, 
that— 

* * * It is essential that the vouchers contain information to the effect 
that there was no regular office force maintained at the examiner’s headquar- 
ters, whereby the service might be performed without additional cost to the 
Government; also, that the person employed was not on the regular pay rolls 


of the Government and that the services performed were necessary on ac- 
count of absence of the examiner from his station. 


It is reported in this case that the examiner, McBryde, did not 
maintain an office force and that the mail-forwarding clerk was not 
otherwise an employee of the United States. McBryde’s voucher 
for the month of February, 1924, shows him to have been absent 
from his headquarters for approximately six days out of the month. 
Evidence as to the necessity, from the Government’s standpoint, for 
the employment of the part-time mail-forwarding clerk now having 
been furnished, and it appearing that the expense involved was ac- 
tually incurred and paid by the examiner in accordance with pre- 
vious administrative authorization therefor, credit for the item will 
now be allowed in the disbursing officer’s accounts. 


(A-13831) 


ADVERTISING—WITHDRAWAL OF BIDS 


Where the advertisement for bids calling for the construction of a road for 
the Government provided that no proposal would be considered unless ac- 
companied by cash or a certified check and in case of failure on the part 
of the accepted bidder to enter into a contract and furnish a bond as re- 
required the depusit would be retained by the United States as liquidated 
damages, the refusal of a bidder to execute a formal contract and bond 
after acceptance of his proposal vests the right to the amount deposited 
as a guaranty in the United States, and said defaulting bidder may not 
be refunded the amount on the ground that in submitting his proposal 
he had overlooked certain provisions of the specifications, there being nv 
mistake apparent on the face of his bid. 

The mere statement of the lowest bidder, before acceptance of his bid by the 
United States, that there would be no objection on his part if the contract 
was awarded to another bidder may not be construed as a withdrawal of 
the offer or even as an attempt to withdraw. 


Comptroller General McCarl to the Secretary of the Interior, April 16, 1926: 

I have your letter of April 3, 1926, requesting decision whether 
you are authorized to return to Miley & Fox a certified check in the 
sum of $8,000 which accompanied their proposal for the construc- 
tion of the Longmire section of the Nisqually Road project in the 
Mount Rainier National Park, Wash., and which was deposited with 
the district engineer in Portland, Oreg. 

The facts in the matter as stated in your letter, briefly sum- 
marized, appear to be that the Director of the National Park Serv- 
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ice advertised for bids for the construction of a certain portion of 
a road, Longmire section, Nisqually Road, Mount Rainier National 
Park, Wash.; that of the bids submitted the three lowest were 
the following: 


mer 2 Bor, Mrecett,  Warhinwt0...nnncnescdnncnenncecnnncese $153, 501. 00 
ee a ae, 169, 022. 50 
Philbrick & Nickelson, Tacoma, Washington.....-.....-------~- 173, 369. 00 


It also appears that after the bids were opened there was some 
question as to the experience, ability, and general fitness of the low 
bidder for undertaking the work, and on January 21, 1926, conii- 
dential inquiries were made with reference thereto; that unfavor- 
able reports were received; that on January 25, 1926, the bidder 
(Miley & Fox) advised the engineer that there would be no objee- 
tion on its part if the contract was awarded to another bidder; that 
on February 6, 1926, after considerable correspondence between 
the Acting Chief of Public Roads and the Direcior of National 
Parks, Miley & Fox were notilied by telegram and letter that their 
proposal had been accepted and that the contract and bond were 
forwarded for execution; that thereafter the said firm of Miley & 
Fox returned the contract and bond unexecuted with a letter 
wherein it was stated: “ We think it is advisable not to perform this 
work”; and that award of the contract was then made to James F. 
Clarkson, the next lowest bidder. The specifications made a part 
of the request for bids advised prospective bidders that no pro- 
posal would be considered unless accompanied by cash or certified 
check of the character and amount indicated in the proposal form, 
made payable to the Secretary of the Interior, and in case of failure 
on the part of the contractor to enter into a contract and furnish 
bond as required the guaranty accompanying its proposal would be 
paid into the United States Treasury and retained by the United 
States as liquidated damages, and that award might then be made 
to the next lowest responsible bidder or the work readvertised or 
constructed by day labor, as the Secretary of the Interior may 
decide. 

As indicated, supra, the bid of Miley & Fox was the lowest bid 
received, and, in accordance with the stipulated conditions, the said 
firm had deposited a certified check in the sum of $8,000 with the 
district engineer at Portland, Oreg. 

The facts of record disclose that the bidder did not withdraw nor 
request permission to withdraw the offer prior to its acceptance by 
the United States, but after acceptance refused to execute a formal 
contract and furnish bond as required under the terms of the stipu- 
lations on the basis of which the bid was submitted. The mere state- 
ment of the low bidder (Miley & Fox) that there would be no objec- 
tion on its part if the contract was awarded to another bidder is 
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not to be construed as a withdrawal of the offer or even as an attempt 
todo so. The purpose of requiring a deposit to accompany proposals 
was obviously to meet just such a situation as here presented. 

In considering a similar question as here involved, the Court of 
Claims in the case of W. A. Scott v. United States, 44 Ct. Cls. 524 at 
531, said in part: 

* * * When a Government official has proceeded in a regular and estab- 
lished way in the reception of bids and the awarding of contracts, defaulting 
bidders, within reasonable limits, should be held strictly liable for the for- 
feiture of penalties. If this is not required, the Government might be placed 


at the mercy of those who, by cooperating together, could render proposals for 
contracts a mere farce. 


In the present case the deposit of $8,000 was made on the express 
condition that in the case of failure on the part of the contractor to 
enter into a contract and furnish bond the amount would be retained 
by the United States as liquidated damages. It may be noted in 
this connection that the difference between the amount which the 
Government will now have to pay for the work and the amount for 
which the low bidder had offered to perform said work is consider- 
ably more than $8,000. 

It may be stated with reference to the petition of Miley & Fox 
for the refund of the amount of the said deposit, wherein they 
urged that they underestimated the cost of said work in that they 
overlooked the provision of the said contract on page 7 of the 
specifications requiring the contractor between June 15 and Sep- 
tember 15 to keep the road open to traffic at all times during regular 
traffic hours and that for this reason the amount of the deposit should 
be returned, that the general rule is that where there has been a mis- 
take in the submission of bids the bidder must bear the consequences 
thereof. An exception to this rule exists where the mistake is so 
apparent as to raise an implication that the offer was accepted by 
the Government contracting officer with knowledge of the mistake 
and with the intention of taking advantage thereof. This case does 
not come within the exception. 20 Comp. Dec. 304; 25 id. 37; 1 
Comp. Gen. 189. 

You also suggest the question as to whether or not the return of 
the check involves administrative discretion. There can be no ad- 
ministrative discretion in such matters as here presented, for the 
reason that upon receipt of the offer accompanied by the required 
deposit and the acceptance thereof by the United States and the 
refusal of the bidder to execute a formal contract the right to the 
amount so deposited under the plain terms and conditions on which 
it was deposited became vested in the United States. Therefore, it 
is not within the power or discretion of any administrative officer 
of the Government to waive such right by returning to the bidder the 
amount deposited. 
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For the reasons herein stated, the return of the check in question 
to the defaulting bidder is not authorized, but the same forthwith 
should be deposited and the amount thereof covered into the Treas- 
ury of the United States. 


(A-947) 
INTEREST ON JUDGMENTS OF THE COURT OF CLAIMS 


Under the provisions of the act of September 30, 1890, 26 Stat. 537, when an 
appeal is taken by the United States from a judgment rendered in favor 
of a claimant in the Court of Claims and said judgment is affirmed by the 
Supreme Court of the United States interest at the rate of 4 per cent per 
annum accrues on the judgment of the Court of Claims from the date of 
filing a transcript thereof in the Treasury Department to the date the 
mandate of affirmance is issued by the Supreme Court, subject, however, 
to the proviso that in no case shall interest be allowed after the term of 
the Supreme Court at which the judgment was affirmed. 

Comptroller General McCarl to the Secretary of the Treasury, April 17, 1926: 

I am in receipt of your letter of March 31, 1926, requesting deci- 
sion as to the period for which interest should be computed on a 
judgment obtained against the United States by the Wabash Rail- 
way Co. in the United States Court of Claims (case C-74). 

‘The pertinent facts are that on March 3, 1924, the Court of Claims 
rendered a judgment in favor of the Wabash Railway Co. for 
$7,663.56. From this judgment an appeal was taken by the United 
States and on January 18, 1926, the United States Supreme Court 
affirmed the judgment of the Court of Claims. The mandate of 
affirmance, however, was not issued by the Supreme Court to the 
Court of Claims until March 11, 1926. You request advice as to 
whether interest should be computed to “the date of the affirmance 
by the Supreme Court (in the specific case herein referred to, Janu- 
ary 18, 1926) or to the date of the issuance of the mandate of the 
Supreme Court and its filing in the Court of Claims (in this case 
March 12, 1926).” You state that the usual procedure and prac- 
tice in the past has been to allow interest on the amount of the judg- 
ment from the date of filing of the transcript of judgment in the 
Treasury Department up to the date when the judgment is affirmed 
by the Supreme Court as shown in the mandate and not to the date 
when the mandate is issued; and you invite attention to decisions 
of the Comptroller of the Treasury in 4 Comp. Dec. 571, 576, and 
5 id. 893, 898. 

The allowance of interest on judgments of the Court of Claims 
is governed by the act of September 30, 1890, 26 Stat. 537, which 
provides: 


That hereafter it shall be the duty of the Secretary of the Treasury to 
certify to Congress for appropriation only such judgments of the Court of 
Claims as are not to be appealed, or such appealed cases as shall have been 
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decided by the Supreme Court to be due and payable. And on judgments in 
favor of claimants which have been appealed by the United States and affirmed 
by the Supreme Court, interest, at the rate of four per centum per annum, shall 
be allowed and paid from the date of filing the transcript of judgment in the 
Treasury Department up to and including the date of the mandate of aflirmance 
by the Supreme Court: Provided, That in no case shall interest be allowed 
after the term of the Supreme Court at which said judgment was affirmed. 


Under the plain terms of this statute the interest accrues “ up to 
and including the date of the mandate of affirmance by the Supreme 
Court,” subject to the proviso that interest shall not be allowed after 
the term of the Supreme Court at which the judgment was affirmed. 
To hold that the statute authorizes interest only to the date of affirm- 
ance would give no effect whatever to the words “the mandate of” or 
to the proviso. Said proviso shows conclusively that it was not the 
intent to limit the interest period to the date of affirmance, its plain 
purpose being to prevent interest from accruing for the period be-, 
tween the end of the term at which the judgment was affirmed and 
the subsequent term in cases in which the mandate of affirmance might 
not be issued during the term at which the judgment was affirmed. 

It is further to be observed that the Court of Claims in allowing 
interest under this statute in the case of the State of New York v. 
The United States, 31 Ct. Cls. 276, determined the period for which 
interest accrued in accordance with the literal meaning of the statute 
and awarded interest to the date of the mandate issued in that case 
and not merely to the date of aflirmance. There the Supreme Court 
affirmed a judgment of the Court of Claims on January 6, 1896, but 
the mandate of affirmance was not issued until February 3, 1896. In 
that case the Court of Claims said: 


* * * The allowance of interest is not a matter of discretion with either 


court, but of legal right * * *. Taking the opinion, mandate, and order of 
the Supreme Court and reading them together it seems clear that the Supreme 
Court intended that this court should enter one judgment which would include 
all that the claimant is entitled to under the mandate and the statute. 

The judgment of the court is that the claimant recovered the sum of 
$91,320.84, the amount of the former judgment of this court, with interest at 4 
per cent per annum, from July 19, 1892, when the transcript of record was 
presented to the Secretary of the Treasury, to February 3, 1896, the date of 
the mandate of the Supreme Court, $12.926.97, and the additional sum allowed 
by that court, $39,867.13, amounting in all to $144,114.94. 


With respect to the two decisions of the former Comptroller of the 
Treasury mentioned in your letter it is noted that in 4 Comp. Dec. 
571, it is stated: “the mandate of the Supreme Court is dated 
March 22, 1898,” and the concluding sentence of that decision holds 
that interest accrued “from the date of filing the transcript of 
judgment in the Treasury Department to and including the date 
of the mandate of the Supreme Court, as prescribed by the statute.” 
In the decision rendered in 5 Comp. Dec. 893, it is stated that the 
United States appealed from a judgment rendered by the Court of 
Claims in the case of the New York Indians v. United States, and 
that the Supreme Court dismissed the appeal on March 20, 1899. 
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it is further stated that, on motion of the Solicitor General, the 
Supreme Court issued its mandate as of April 19, 1899. In that 
case likewise the Comptroller of the Treasury found that interest 
accrued to and including the date of the mandate of the Supreme 
Court. It does not appear definitely from the decision found in 4 
Comp. Dec. 571 whether March 22, 1898, was actually the date of the 
mandate or the date of the affirmance of the judgment of the lower 
court as it appeared in the mandate. The language used in the con- 
cluding paragraph of each decision, however, specifically states that 
interest accrues to the date of the mandate of the Supreme Court. 

Accordingly, it is held that the phrase “the date of the mandate of 
affirmance ” occurring in the act refers to the date of the issuance of 
the mandate and not to the date of affirmance and, therefore, that 
interest accrued on the judgment in this case to and including 
March 11, 1926. 


TRAVELING EXPENSES—INTERNATIONAL CONFERENCES 


As the World Power Conference held at Basle, Switzerland, is not a meeting 
or convention of the members of any society or association but is an 
international conference to be attended by representatives of various 
governments, the attendance and cooperation at that conference of a 
representative of the Federal Power Commission in connection with the 
authorized duties of the commission is not in contravention of the act of 
June 26, 1912, 37 Stat. 184. 


Comptroller General McCarl to the Chairman, Federal Power Commission, 

April 17, 1926: 

There has been received your letter of March 12, 1926, requesting 
decision whether the expense of attendance at and cooperation in the 
World Power Conference at Basle, Switzerland, by a representative 
of the Federal Power Commission may be paid from the unex- 
pended balance in the original appropriation made for the commis- 
sion in the Federal water-power act. It is explained that this is an 
international conference between several countries of western Europe 
to consider, report, and submit data upon certain phases of the 
water-power industry and its relation to other industries and to 
international commerce, and that the data and discussions at the 
conference will be of great value to the commission. 

The act of June 26, 1912, 37 Stat. 184, provides: 

Sec. 8. No monet appropriated by this or any other Act shall be expended 
for membership fees or dues of any officer or employee of the United States 
or of the District of Columbia in any society or association or for expenses 
of attendance of any person at any meeting or convention of members of any 
society or association, unl such fees, dues, or expenses are authorized to be 


paid by specific appropriations for such purposes or are provided for in ex- 
press terms in some general appropriation. 
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The Federal water-power act of June 10, 1920, 41 Stat. 1063, 
appropriated $100,000 for expenses of the commission, to be avail- 
able until expended, and in section 4 of the act, 41 Stat. 1065, 
defined the duties of the commission as follows: 


Sec. 4. That the commission is hereby authorized and empowered— 

(a) To make investigations and to collect and record data concerning the 
utilizztion of the water resources of any region to be developed, the water 
power industry and its relation to other industries and to interstate or foreign 
commerce * * *, 

(b) To cooperate with the executive departments and other agencies of 
State or National Governments in such investigations; * * 


It appears from your submission that this conference is vier a meet- 
ing or convention of the members of any society or association but 
is an international conference to be attended by representatives of 
various Governments. It would not appear, therefore, that attend- 
ance at such a conference is prohibited by the act of June 26, 1912, 
supra. A-2922, September 19, 1924; A-10815, August 15, Hele 
decision of former Comptroller of the Treasury of May 10, 1919, 
the Secretary of Commerce. 

If the attendance at such a conference would be in furtherance of 
the authorized activities of your commission, I have to advise that 
payment of otherwise proper expenses in connection therewith is 
authorized from the unexpended balance of the appropriation made 
by the original Federal water-power act, supra- 


(A-13285) 


ADVERTISING—ACCEPTANCE OF OTHER THAN LOWEST BID— 
SPECIFICATIONS 


An officer of the Government charged with the responsibility of making 
purchases from public funds is presumed to know of the requirements 
of section 3709, Revised Statutes, requiring advertising. and the decisions 
of the accounting officers of the Government with reference thereto. 

As section 3709, Revised Statutes, contemplates the acceptance of the lowest 
bid fulfilling or meeting the advertised requirements of the Government, 
the acceptance of a higher bid because of an alleged superiority in the 
quality of the article offered without a detailed statement of the reasons 
for accepting other than the lowest bid can not. be accepted by the account- 
ing officers of the Government as sufficient to authorize allowing credit 
for the payment for the article purchased at a higher price. 

Where in the preparation of an advertisement for bids difticulty is experienced 
in describing or specifying what is wanted and there is known a make 
embodying the minimum requirements, said make may be mentioned in 
the request for bids qualified by the words “or equal,” thus indicating 
to the dealer what is wanted. Requesting bids on articles of equipment 
or supplies by trade name, in the absence of a showing that no other 
make will serve the Government's purposes, is not authorized. 


Comptroller General McCarl to the Secretary of the Treasury, April 19, 1926: 

Consideration has been given to your letter of February 20, 1926, 
requesting review of settlement C-35133-T, dated January 23, 1926, 
accounts of M. J. Kelly, superintendent of the United States Mint 
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at San Francisco, Calif., for the period April to June, 1925, wherein 
credit was disallowed for amounts aggregating $149.50 representing 
the difference between the lowest and the accepted bid, where other 
than the lowest bid was accepted in the purchase of supplies; and 
the total cost of supplies purchased without advertising as required 
by the provision of section 3709, Revised Statutes. 

Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by 
advertising a suflicient time previously for proposals respecting the same, 
when the public exigencies do not require the immediate delivery of the 
articles, or performance of the service. When immediate delivery or per- 
formance is required by the public exigency, the articles or service required 
may be procured by open purchase or contract, at the places and in the 
manner in which such articles are usually bought and sold, or such services 
engaged, between individuals. 


It appears that bids were requested for the furnishing of bone 
ash, babbit metal, and graphite crucibles for use in the mint at 
San Francisco. Bids were submitted by various dealers and in each 
case other than the lowest bid was accepted, no reasons or facts being 
presented supporting such action or tending to show wherein the 
articles upon which bids were made at a lower price were unsatisfac- 
tory or the dealers irresponsible. other than the conclusion stated on 
the vouchers that the quality offered was unsuited for the require- 
ments of the mint. 

With respect to the disallowances covering payments for articles 
purchased by trade name rather than by specifications or general 
description, thus excluding bids by dealers who did not handle the 
particular brand stipulated, it does not appear that the particular 
brand of articles, bids on which were requested, were absolutely 
essential to the use for which they were to be purchased, but on the 
contrary the acceptance of such proposals evidences a manifest pre- 
dilection on the part of the purchasing officer in favor of the par- 
ticular articles or brands. Such purchases are not in accordance 
with the intent and purpose of the provisions of section 3709, Revised 
Statutes. No explanation or other statement as to the reason for 
specifying the particular brands in the request for bids accompanied 
the vouchers in payment thereof when submitted to this office. 

An officer of the Government charged with the responsibility of 
making purchases from public funds is presumed to know of the 
requirements of section 3709, Revised Statutes, supra, and of the 
decisions of the accounting officers of the Government with reference 
thereto. It has been held repeatedly that this section contemplates 
the acceptance of the lowest bid fulfilling or meeting the advertised 
requirements of the Government. 

The acceptance by an administrative officer of other t!ian the 
lowest bid would ordinarily not be questioned if the reasons assigned 
for that action appeared satisfactory, but the action in that respect 
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by administrative officers is not conclusive on the accounting officers. 
To authorize allowance of credit for payments made on purchases, 
whether pursuant to formal or informal contracts, there should be 
at least an affirmative showing that the lowest bid was accepted or, 
in cases in which the lowest bid is not accepted, a detailed statement 
of the reasons for accepting other than the lowest bid. 

It is clear that it is not in the interest of the United States to 
accept articles or supplies that are inferior or will not fulfill the 
requirements for which purchased. However, the mere statement of 
an administrative officer that such articles are unsuited to the par- 
ticular needs for which desired, unsupported by a showing as to the 
facts on which such conclusion is based, can not be accepted by the 
accounting officers as sufficient to authorize allowing credit for the 
payment for the article purchased at a higher price. 

The purchases first herein mentioned involve the acceptance of a 
higher bid because of an alleged superiority in the quality of the 
article offered. ‘The specifications or requirements prescribed in the 
solicitation of bids should, whenever possible, be such that any bid 
complying therewith may be considered in comparison with other 
bids on the basis of price alone.* The acceptance of a higher bid 
for the purpose of obtaining an article superior in quality to that 
offered at a lower price is not justified in the absence of a showing 
that the purpose for which the purchase is being made requires the 
superior quality or that the value of the advantages or benefits 
actually to accrue to the Government by the use of the higher-priced 
article will exceed the difference in purchase price. 

It has been held repeatedly that the requesting of bids on articles 
of equipment or supplies by trade name, in the absence of a showing 
that no other make will serve the Government’s purpose, is not au- 
thorized. If there is difficulty in describing or specifying what is 
wanted in the advertisement for bids and there is known a make 
embodying the minimum requirements, said make may be men- 
tioned in the request for bids qualified by words such as “ or equal,” 
thus indicating to the dealer what is required. 

In view of the explanations and representations now made, credit 
will be allowed for the items in question; but hereafter, unless the 
statutes and the decisions of this office are strictly observed in the 
matter of purchases for the mint, credit will not be allowed for 
payments therefor. 

Upon review the amount of $149.50 is certified for credit in the 
accounts of M. J. Kelly. 
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ARMY PAY—REENLISTMENT IN SAME GRADE IN WHICH 
DISCHARGED 


A noncommissioned officer of the Army who reenlists in a different organization 
than the one from which discharged is not entitled, under section 27 of 
the act of June 3, 1916, 39 Stat. 186, to be reenlisted in the grade held 
by him at the date of his discharge. 


Decision by Comptroller General McCarl, April 20, 1926: 

Walter A. Walker, private first class, Service Company, Twenty- 
fifth Infantry, has requested review of settlement No. 885434-W, by 
which was disallowed his claim for difference in pay between the 
grades of sergeant and private from reenlistment of August 18, 1920, 
to discharge August 17, 1923. 

Records show claimant was discharged at Columbus, N. Mex., 
as sergeant, Headquarters Company, Twenty-fourth Infantry, on 
August 4, 1920, per expiration term of service and reenlisted at 
Washington, D. C., as private for Troop L, Tenth Cavalry, August 
18, 1920. He urges that having reenlisted within 20 days after dis- 
charge he was entitled to be reenlisted in the grade of sergeant, 
and on this contention bases his claim for pay as sergeant for the 
full three years served under enlistment contract of August 18, 1920. 

Section 27 of the act of June 3, 1916, 39 Stat. 186, provides in 
part: 


* * * 


. 
That any noncommissioned officer discharged with an excellent char- 
acter shall be permitted, at the expiration of three years in the active service, 
to reenlist in the organization from which discharged with the rank and grade 
held by him at the time of his discharge if he reenlists within twenty days 
after the date of such discharge: * * * 


Claimant did not reenlist in the organization from which he was 
discharged ; consequently he did not come within the provisions of the 
act quoted and was not entitled to be reenlisted in the grade held by 
him at time of discharge. The statute merely provides for holding 
a vacancy in the grade and in the organization from which dis- 
charged for 20 days; it does not contemplate the quota in a grade in 
any organization shall be exceeded, nor require the displacing of a 
noncommissioned officer in a different organization to provide a va- 
cancy for a former noncommissioned officer who reenlists in 20 days 
of discharge in a different organization than that from which dis- 
charged. 

Upon review the settlement is sustained. 
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ACCOUNTING—TRUST FUNDS—INDIAN MONEYS, PROCEEDS OF 
LABOR 


Revenues derived from interest on tribal funds and deposited in banks pur- 
suant to the provisions of section 28 of the act of May 25, 1918, 40 Stat. 
591, are not properly for credit to the trust fund “Indian moneys, pro- 
ceeds of labor,” except in cases where the moneys involved as principal 
were originally of the class specifically authorized by law to be covered 
into the Treasury to the credit of that trust fund, and the moneys with- 
drawn from the Treasury and deposited in such banks have not been 
segregated into individual shares as authorized by the first division of 
that section. The crediting of such interest revenues to “ Indian moneys, 
proceeds of labor,” will not, however, be further questioned during the 
present fiscal year ending June 30, 1926, it being understood that the 
total amounts of expenditures therefrom will not exceed the amounts 
authorized to be expended from tribal funds pursuant to the provisions 
of section 27 of the act of May 18, 1916, 39 Stat. 158. 

Comptroller General McCarl to the Secretary of the Interior, April 21, 1926: 

I have your letter of March 16, 1926, requesting reconsideration of 
that part of decision of this office dated February 11, 1926, A-—7677, 
holding that revenues derived from interest on tribal funds deposited 
in banks pursuant to the provisions of the act of May 25, 1918, 40 
Stat. 591, are not for credit to the trust fund, “Indian moneys, 
proceeds of labor,” but should be credited to the principal amount 
so deposited, such interest having become a part of the moneys 
segregated and placed on deposit. 

You now state that all the tribal funds which have been withdrawn 
from the Treasury and deposited in bonded banks under the pro- 
visions of the act referred to were so withdrawn and deposited 
under the second provision of section 28 of said act authorizing the 
Secretary of the Interior to withdraw from the Treasury and de- 
posit in banks in the State or States in which the tribe is located 
to the credit of the respective tribes such common or community 
trust funds as are not susceptible of segregation and on which the 
United States is not obligated by law to pay interest at higher rates 
than can be procured from the banks. It is evident that moneys 
thus withdrawn and deposited under such circumstances, not having 
been segregated into individual shares, retain their status as tribal 
funds and as such may be considered while on deposit as common 
or community trust funds belonging to the tribe or tribes involved. 
What was said in my letter to you of February 11, 1926, had ref- 
erence generally to all funds dealt with in section 28 of the act of 
May 25, 1918, quoted therein, but more particularly to the funds 

. 9 1 9 p 
which had been segregated and credited to the individual Indians. 
In such cases the accruing interest on the segregated funds is for 
credit to the principal thereof and not to “ Indian moneys, proceeds 
of labor.” Where, however, the character of the funds has not been 
changed by being placed on deposit with a bonded bank a somewhat 
different situation is presented, and the money thus derived as 
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interest may be credited either to the principal in the bank for the 
same future disposition as will be made of the principal, or to that 
part of the funds still remaining in the Treasury unless by special 
legislation specifically applicable to the particular fund there is 
prescribed a different disposition of the accruing interest in any 
given case. There would appear to be no authority for the credit- 
ing of such interest to “Indian moneys, proceeds of labor,” except 
in cases where the moneys involved as principal were originally of 
the class specifically authorized by law to be covered into the Treas- 
ury to the credit of that trust fund, in which event such facts should 
be specifically stated when request is made for crediting such reve- 
nues thereunder. 

It is noted from your letter that at the present time the only two 
tribal funds which have been withdrawn from the Treasury and 
deposited in bonded banks are the Red Lake 4 per cent fund, act of 
May 18, 1916, 39 Stat. 138, and the Cheyenne River Reservation 
3 per cent fund, act of May 29, 1908, 35 Stat. 463 (see also 36 Stat. 
608 and 387 Stat. 653). Since, as you state, the Indian Office has 
allotted and encumbered the revenues derived as interest from these 
funds for the fiscal year 1926 and that to establish a different proce- 
dure at this time would seriously handicap the Indian Service, the 
practice of crediting such interest revenue accruing up to June 30, 
1926, to “ Indian moneys, proceeds of labor,” will not be further ques- 
tioned, it being understood that the total amount of expenditures 
therefrom will not exceed the amounts authorized to be expended 
from tribal funds pursuant to the provisions of section 27 of the 
act of May 18, 1916, 39 Stat. 158. 

The interest revenues herein discussed, whether derived from 
moneys which have actually been segregated into individual shares 
or from moneys which retain their status as tribal funds, are not 
proceeds of pasturage or sales of Indan reservation products and 
are, therefore, not properly for credit under the trust fund “ Indian 
moneys, proceeds of labor,” within the intent and meaning of the 
provisions of the act of March 3, 1883, 22 Stat. 590. Such interest 
revenues accruing subsequent to June 30, 1926, may not be credited 
to, nor expended as, “ Indian moneys, proceeds of labor,” unless in 
the meantime specific legislation is enacted authorizing such dis- 
position. . 


(A-13912) 
NATIONAL FOREST SERVICE—REFUNDS OF FEES DEPOSITED 
UNDER PRELIMINARY WATER-POWER PERMITS 


The act of March 4, 1907, 34 Stat. 1256, as amended by the act of March 4, 
1911, 3G Stat. 1255, is not authority to make refund of fees deposited with 
applications for preliminary water-power permits within the Apache 
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National Forest and the Fort Apache Indian Reservation when such fees 
were neither in excess of the amount due nor were erroneously collected, 
even though no final permits were granted. 

Comptroller General McCarl to the Secretary of Agriculture, April 21, 1926: 

There has been received your request of April 9, 1926, for decision 
whether you are authorized by the act of March 4, 1907, 34 Strat. 
1256, to direct refund of $281.25 deposited August 15, 1916, and 
$79.37, deposited January 2, 1917, by F. G. Baum when he made ap- 
plication for water-power permit within the Apache National For- 
est and the Fort Apache Indian Reservation. 

It appears that under the provisions of the act of February 15, 
1901, 31 Stat. 190, as amended and extended by the acts of February 
1, 1905, 33 Stat. 628, and March 4, 1911, 36 Stat, 1253, and the regu- 
lations prescribed thereunder by the Secretary of Agriculture, I*. G. 
Baum made application on November 18, 1914, for a preliminary 
power permit covering certain land within the Apache National 
forest and the Fort Apache Indian Reservation, all within the 
State of Arizona. The purpose of the preliminary permit was to 
preserve priority of application while securing necessary data for 
final permit and to allow such construction work as might be vec- 
essary to preserve water appropriations until the final permit could 
be secured. Upon the granting of the preliminary permit, the 
priority dated from the date of application therefor, but the reguia- 
tions provided that such priority would be lost (1) in case initial 
payment required thereunder was not made on or before the date 
specified in the letter transmitting the request for payment, or (2) 
in case the application for final permit was not filed within tle time 
stipulated in the preliminary permit or authorized extensions thereof. 

The payments, aggregating $360.62, were made and preliminary 
permit was granted. It appears that further payments were not 
requested because action on the application for final permit was 
delayed by the Government, for reasons for which Mr. Baum was 
not responsible. While further action was pending, the Iederal 
power act of June 10, 1920, 41 Stat. 1063, divested the Secretaries 
of Agriculture and Interior of jurisdiction in the premises. The 
time had been extended as provided in the preliminary permit 
and on November 8, 1920, Mr. Baum requested that his applica- 
tion be considered by the Federal Power Commission, preparing at 
the request of said commission a new preliminary permit. Various 
protests were made by ranchers and others in the community against 
the granting of a final permit, and finally, as the result of a hearing 
of representatives of the Salt River Valley Water Users’ Association, 
the commission requested Mr. Baum to agree to a stipulation for 
the replacement of any losses which might be sustained by the Salt 
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River project as the result of his operations. He did not agree to 
such stipulation and no final permit appears to have been issued. 

Article 3 of the preliminary permit granted September 20, 1916, 
required an annual payment of 10 cents per horsepower, calculated 
upon a rental capacity of 3,750 horsepower, and article 5 thereof 
provided that if, after the filing of the final application in the form 
and manner prescribed no final permit was granted, all payments 
made in consideration of the preliminary permit would be returned 
to the permittee. It is stated that an agreement to replace losses 
of water was not “such as ordinarily required in connection with 
power permits” and “ being unusual could not reasonably have been 
anticipated as a probable requirement.” However, the preliminary 
permit provided in article 1 that a final permit would be issued “ only 
if it appears that the proposed occupancy and use will be in general 
accord with the most beneficial utilization of the resources involved 
and consistent with the public interest; and that no final power per- 
mit will be issued if the works to be constructed thereunder will 
unreasonably interfere with the construction or operation of works 
authorized by existing final power permits or for the construction of 
works within the area covered by a prior preliminary permit until 
after the filing of final application or the loss of priority by the 
prior preliminary permittee.” 

It does not appear that the United States refused to issue a final 
permit to Mr. Baum, but merely insisted on stipulations “in general 
accord with the most beneficial utilization of the resources involved 
and consistent with the public interest,” which he refused to enter 
into. But, however this may be, the payments were not in excess of 
the amounts due nor were they erroneously collected within the 
meaning and requirement of the act of March 4, 1907, 34 Stat. 1256, 
as ainended by the act of March 4, 1911, 36 Stat. 1253. 

In a similar case decided July 3, 1923, Review No. 3054, it was 
held there was no appropriation available for refunding such pay- 
ments, and there appears no basis for a different conclusion in the 
matter here presented. Accordingly, the question submitted is 
answered in the negative. 


(A-13375) 


VETERANS’ BUREAU-—INSURANCE—PAYMENTS TO ESTATES OF 
INSURED 


War-risk insurance due the estate of an insured under the provisions of sec- 
tion 303 of the World War veterans’ act, and to be distributed in accord- 
ance with the will of the insured, may be paid to the executor named iv 
the will probated in the State where the deceased left property even 
though it not be the last domicile of the deceased, where it appears that 
the executor has duly qualified and is also the sole legatee. 
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Money due from the United States has not, as a general rule, any situs in the 
District of Columbia and war-risk insurance due the estate of an insured 
is not therefore required to be paid to an administrator appointed in the 
District of Columbia solely for the purpose of making claim against the 
United States, the domicile of the insured being elsewhere. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 22, 1926: 


Consideration has been given to your letter of February 27, 1926, 
as follows: 


In view of the decision rendered by you on January 16, 1926 (A-11096) 
in connection. with the claim of R. H. Leo, administrator of the estate of 
Ernest O. Gray, deceased, (C—224,868), who was granted insurance under the 
war-risk insurance act, and the earlier decision rendered by you on October 30, 
1924 (D. M. 512), in connection with the claim of William N. Ellison, as 
administrator of the estate of George Columbus, there is presented the ques- 
tion of the propriety of payment to executors and administrators appointed 
under similar conditions. 

The case of Chris Pupich (C—1,245,471) who died on May 11, 1925, while 
receiving treatment by this bureau at the bureau hospital at Fort Bayard, New 
Mexico, illustrates the situation existing. Claim for the insurance granted 
this man has been submitted by Sam. T. Pupich, cousin of the deceased, who 
was named as executor and sole beneficiary in the will executed by the de- 
ceased at Fort Bayard, New Mexico, and admitted to probate in the State of 
California. 

The will in question recites— 

“That I, Chris Pupich of Fort Bayard, New Mexico, formerly of Casper, 
Wyoming, * * * do declare, make, and publish this my last will and 
testament * * * 

“Second. I request that my cousin, Sam T. Pupich, be appointed executor 
of my last will and testament to serve without bond. 

“Third. I give and bequeath and devise to my cousin, Sam T. Pupich, of 504 
South Main Street, Los Angeles, California, all of my estate, consisting of real, 
personal, and mixed property of whatsoever natyre and wheresoever situated 
forever. * * #*# 

“ Fourth. I desire that no other action be taken in the probate court having 
jurisdiction in relation to the settlement of my estate than the probating of 
this will.” 

This will was filed for probate in the Superior Court of Los Angeles County, 
California, on June 24, 1925, and an order admitting will to probate and for 
letters testamentary was entered July 14, 1925, oath being taken by the executor 
on that day. In the-order admitting the will to probate the following language 
appears: 

“It is therefore ordered and adjudged by the court that said Chris Pupich 
died on the 11th day of May, 1925, leaving an estate in the State of California, 
and then a resident of the county of Natrona, State of Wyoming; * * * 
and that Sam T. Pupich be appointed executor of the said last will and that 
letters testamentary thereon issue to him upon his taking the oath required by 
law, without bond.” ; 

Sam T. Pupich has submitted claim for payment of the present value of the 
$10,000 insurance granted Chris Pupich, the beneficiary designated by the in- 
sured having predeceased her brother and no other beneficiary having been 
named. The insurance has been revived and is payable by virtue of the pro- 
visions of section 305 of the World War veterans’ act with a present value of 
$6,931.06, payable to the estate of the insured in accordance with the provisions 
of section 303 of the World War veterans’ act, as amended March 4, 1925. 

In addition to the cousin, Sam Pupich, named as sole beneficiary in the in- 
sured’s will, Chris Pupich was survived by his mother and father and one 
sister, all of whom are residents of Jugo-Slavia. 

It would seem that under the language of your decision of January 16, 1926, 
this case and those similar thereto might be paid without the question being 
raised as to the validity of the appointment of the executor under the probate 
of a will in the State where the insured was not actually domiciled at the time 
of his death. However, because of your decision of October 30, 1924, I am 
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doubtful as to my authority to make an award payment to Sam T. Pupich 
as the the executor of the estate of the late Chris Pupich under the California 
appointment. 

The case of Craig W. Hitchcock (C-115, 345) presents a similar question. 
On December 9, 1925, the Supreme Court of the District of Columbia, hold- 
ing probate court, entered an order granting “ administration of all the money, 
chattels, rights, credits, or other personal property of Craig W. Hitchcock, 
District of Columbia. Administration was granted on the petition of the 
decedent's father, Ashland C. Hitchcock, who alleged that he, the father, 
is a resident of the State of Kansas; that the decedent was a resident of the 
State of New York at the time of his death in the service; that the only sur- 
viving heirs at law and next of kin were the petitioner and the insured’'s 
mother, who has since died; that the deceased left no real property and no 
personal property except the war-risk insurance, for which his mother was 
named sole beneficiary; and that since the mother’s death the present value 
of the remaining installments of said insurance becomes payable to the estate 
of the insured pursuant to the provisions of section 303 of the war-risk insur- 
ance act. It appears that there are surviving two brothers and one half 
sister of the deceased, his father, two nieces, and several uncles and aunts. 
One of the brothers is stated to be a resident of the State of Kansas and one 
brother is stated to be a resident of the State of New York. 

The case of the late Thomas F. Ryan (C-303.677) also presents the question 
of letters of administration granted in the District of Columbia. The in- 
sured died at Fort Wayne, Indiana, while serving in the Army, having been 
recalled to’ active duty as a lieutenant colonel. It appears that before first 
entering the service the deceased was a contractor for city sprinkling. Elmira, 
New York, according to the statement made by his widow in her claim for 
compensation. His widow, named as beneficiary in his application for insur- 
ance, resided in Washington, D. C., after the death of the insured and was 
employed in Washington, D. C. She died at Walter Reed Hospital April 1, 
1925. The insured’s son, a resident of the District of Columbia, filed an affi- 
davit with this bureau stating that his father left no estate or property of any 
character in the State of Indiana, in the State of New York, or any jurisdic- 
tion other than the District of Columbia, and that he believes himself to be 
the heir at law of the late 'Thomas Fred Ryan. Other evidence before the 
bureau indicates that the surviving son is the only heir of the insured. 

On June 5, 1925, the Supreme Court of the District of Columbia granted and 
committed administration of the estate of the insured to the son, Nobles Fred 
C. Ryan, reciting in the letters that Thomas F. Ryun was “ late of the Districc 
of Columbia.” 

Clinton Van Giesen Miller (C—92, 564) is another case where administration 
was granted in the District of Columbia on the estate of a nonresident. The 
decedent was a resident of Denver, Colorado, at the time of his enlistment into 
the military service, having lived in Denver for more than tén years. The only 
surviving relative within the permitted class of beneficiaries is shown to be his 
uncle domiciled at Nichols, Fairfield County, Connecticut. In this case, also, 
it appears that the only estate left by the insured is represented by the present 
value of the remaining installments of the insurance payable under section 303 
of the World War veterans’ act. 

Your decision is requested as to the authority to recognize and make payment 
to executors and administrators under appointments in States other than the 
domicile of the deceased, or in the District of Columbia in cases similar to 
those herein described. 


You refer to decisions of October 30, 1924, and January 16, 1926, 
with respect to the proper disposition of the cases submitted. 

The decision of October 30, 1924, 4 Comp. Gen. 417, 418, involved 
the disposition of an amount due the estate of an enlisted man of the 
Army who died while in the service. The question for decision was 
whether an amount in excess of $500 could lawfully be paid by the 
Government to an ancillary administrator appointed by a court in a 
jurisdiction other than that of the last domicile of the soldier on the 
application of an alleged debtor of the deceased, it appearing that a 
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sister of the deceased lived in another jurisdiction. The facts of 
record were clear that the last domicile of the soldier was not that 
in which the administrator had qualified and was appointed. The 
question was answered in the negative and that settlement would be 
deferred awaiting the appointment of a principal or domiciliary 
administrator in the domicile of the deceased. 

The decision of January 16, 1926, 5 Comp. Gen. 484, involved 
disposition of an amount due the estate of an insured under the 
provisions of section 303 of the World War veterans’ act as amended 
by the act of March 4, 1925, 43 Stat. 1310. The question for deci- 
sion was whether the value of the remaining unpaid monthly in- 
stallments of insurance could lawfully be paid by the Governmcnt 
to a domiciliary administrator regularly appointed by the court in a 
jurisdiction which may have been the last domicile of the insured 
on the basis of the facts of record. It was held as follows, quoting 
from the syllabus: 


Where the interests of the United States appear to be reasonably protected, 
und nothing appearing clearly decisive of one place as against another as to 
domicile, the value of unpaid war-risk insurance installments due the estate 
of a deceased soldier who died in the service abroad may be paid to an ad- 
ministrator duly appointed and bonded at one of the places of domicile in 
question, 


In the text of the decision it was stated: 


In the matter of payments from funds appropriated by the Congress for 
carrying out the provisions of war-risk insurance the United States has a 
double interest: First, to obtain as to each payment a complete acquittance 
for the United States, so there may be no opportunity for a further demand; 
and, second, to have the payments accomplish the will of the Congress as 
legislatively expressed. in which connection there must be concern and effort 
to prevent,-so far as possible, situations arising whereby the funds may be 
needlessly dissipated in ltigation between contending claimants. 

The matter of what showing will necessarily be required by this offic’ to 
support u payment to the estate of a deceased veteran pursuant to the provi- 
sions of section 303, where clear right is not apparent, can not be stated for 
general application beyond that ordinarily the place of domicile of the decedent 
coutrols and this in certain instances may have to yield to facts and conditions 
as in the present matter. 


In the case of Chris Pupich, the probate of the will is the essential 
requirement for issuance of letters testamentary, and when duly pro- 
bated distribution of the estate would primarily follow the terms of 
ihe will, irrespective of the jurisdiction in which the will had been 
probated. The deceased left property in California, where the will 
was probated, and letters testamentary were granted to Sam T. 
Pupich, who duly qualified as such and is also the sole legatee under 
the terms of the will. It is believed under these circumstances the 
place of probate is immaterial and that the interests of the Govern- 
ment are properly protected in payment of the insurance to the 
executor. As to this case the principle announced in the Grey case, 
dated January 16, 1926, supra, is for application, 

As to the other cases submitted, the general rule may be stated 
that money due from the United States has no situs in the District 
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of Columbia. Vaughan v. Northrup, 15 Peters 1; Wyman v. Hal- 
stead, 109 U.S. 654; U. S. v. Borcherling, 185 U. S. 223; 25 Comp. 
Dec. 656; 4 Comp. Gen. 418, 419. In making payments of amounts 
due an estate the Government may not recognize an administrator 
appointed by a court where the appointment of the administrator is 
solely upon the fact that the only asset is the claim against the 
United States, and no need for administration or proper purpose 
necessitating administration at such place appears, as against the 
known domicile of decedent. 18 Comp. Dec. 1039, 20 id. 5. 

In the case of Craig W. Hitchcock the facts submitted show that 
New York was the last domicile of the insured. There appear no 
facts or circumstances justifying payment to the administrator ap- 
pointed in the District of Columbia. 

In the case of Thomas F. Ryan the facts submitted do not show 
definitely whether Indiana or New York was the last domicile of 
the insured. But it appears to be certain that the District of Colum- 
bia was not the last domicile of the insured. Payment may not be 
made to the administrator appointed in the District of Columbia. 

In the case of Clinton Van Giesen Miller the facts submitted show 
Colorado to have been the last domicile of the insured. Payment 
may not be made to the administrator appointed in the District of 
Columbia. 

All the above-recited cases are within the general rule stated. 


(A-13894) 


POSTMASTERS—ALLOWANCE OF CREDIT UNDER SECTION 409, 
REVISED STATUTES, AS AMENDED 



















The provisions of section 409, Revised Statutes, as amended, authorizing the 
allowance of credit in the accounts of postmasters under certain condi- 
tions are not applicable in a case where a postmaster at a post office of the 
second class had paid himself from funds of his office for services he per- 
formed under a contract for mail-messenger service in violation of the 
provisions of section 3850, Revised Statutes, and section 226 of the 
Criminal Code. 


Decision by Comptroller General McCarl, April 23, 1926: 
The Postmaster General, by letter of November 7, 1925, submitted 
to this office for consideration under section 409, Revised Statutes, as 
amended, the claim of Eugene A. Hyde, postmaster at Saltville, Va., 
in the amount of $50 for the performance of mail-messenger ser- 
vice from October 16 to December 15, 1924, on route No. 214357. 
The records show that on July 1, 1924, the post office at Saltville, 
Va., was advanced from the third to the second class; that on Sep- 
tember 27, 1924, Eugene A. Hyde, postmaster, submitted a proposal 
for mail-messenver service at $300 per annum; and that the Post 
Office Department accepted the proposal October 1, 1924. Claimant 
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performed mail-messenger service from October 16 to December 15, 
1924, and, in submitting his accounts as postmaster, retained $50 in 
payment thereof out of the receipts of his oflice. Credit for said 
sum was disallowed in the settlement of his accounts for the quarter 
ended December 31, 1924. 

Section 3850, Revised Statutes, and section 226 of the Criminal 
Code, 35 Stat. 1134, provide, respectively, as follows: 

Sec. 3850. No postmaster, assistant postmaster, or clerk employed in any 


post-office shall be a contractor or concerned in any contract for carrying the 
mail. 

Sec. 226. Whoever, being a person employed in the postal service, shall 
Lecome interested in any contract for carrying the mail, or act as agent, with 
or without compensation, for any contractor or person offering to become a 
contractor in any business before the Depurtment, shall be immediately dis- 
missed from office, and shall be fined not more than five thousand dollars, or 
imprisoned not more than one year, or both. 


With respect to post offices of the third and fourth classes, these 
restrictions were removed by the act of June 38, 1924, 43 Stat. 356, 
providing as follows: 

That hereafter postmusters may be designated by the Postmaster General 
as disbursing ofiicers for the payment of mail messengers and others engaged 
under their supervision in transporting the mails: Provided, That in the dis- 
cretion of the Postmaster General, postmasters, assistant postmasters, and 
clerks at post offices of the third class, and postmusiers, assistant postinasters, 
and clerks at post offices of the fourth class may euter into contracts for the 
performance of mail messenger service, and allowance may be made therefor 
from the appropriations for mail messenger service: Provided further, That 
the total amount payable under such contract to any postmaster, assistant 
postmaster, or clerk shall not exceed $300 ip any one year: Provided further, 
That hereafter special delivery messengers at post oflices of all classes may 
enter into contracts for mail messenger service. 

It is apparent that this provision of law, being limited to post 
offices of the third and fourth classes, leaves the prohibition of sec- 
tion 3850, Revised Statutes, and section 226 of the Criminal Code in 
full force and effect with respect to post oflices of other classes; and, 
the post office at Saltville, Va., being a post oflice of the second class 
at the time the proposal for mail messenger service was submitted 
and at the time the services were performed, the contract entered 
into by the postmaster at that place was in direct contravention of 
the plain provisions of the statute and, therefore, illegal, and no 
compensation could have accrued in his favor for any services per- 
formed thereunder. 

Section 409, Revised Statutes, under which it is proposed to allow 
credit to the postmaster, provided: 

In all cases of fine, penalty, forfeiture, or disability, or alleged liability 
for any sum of money by way of damages or otherwise, under any provision 
of law ip relation to the officers, employees, operations, or business of the postal 
service, the Postmaster-General may prescribe such general rules and modes 
of proceeding as shall appear to be expedient, for the government of the Sixth 
Auditor, in ascertaining the fact in each case in which the Auditor shall 


certify to him that the interests of the Department probably require the exer- 
cise of his powers over fines, penalties, forfeitures, and liabilities; and upon 
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the fact being ascertained, the Auditor may, with the written consent of the 
Postmaster-General, mitigate or remit such fine, penalty or forfeiture, remove 
such disability, or compromise, release, or discharge such claim for such sum 
of money and damages, and on such terms as the Auditor shall deem just and 
expedient. 


By the act of March 4, 1925, 43 Stat. 1266, that section was 
amended to— 


* * * extend in all cases now pending or which may hereafter arise to 


balances due to the United States through accountability for public moneys 
under any provision of law in relation to the officers, employees, operations, 
or business of the Postal Service, excepting the class of cases cognizable under 
the Act approved January twenty-first, nineteen hundred and fourteen, entitled 
‘An Act to amend the Act approved May ninth, eighteen hundred and eighty- 
eight, as amended by the Act of June eleventh, eighteen bundred and ninety-six, 
relating to claims of postmasters for loss by burglary, fire, or other unavoid- 
able casualty.’ 


The amount involved in the present case does not represent a fine, 
penalty, forfeiture, or disability or alleged liability for any sum of 
money by way of damages or otherwise within the meaning of sec- 
tion 409, Revised Statutes, as originally enacted; neither does it 
represent a balance due the United States through accountability 
as contemplated by the amendment of that section contained in the 
act of March 4, 1925, supra. In the instant case there was a direct 
violation of law by the postmaster in submitting the proposal for 
mail-messenger service and in performing services under an illegal 
contract obtained in direct violation of the provisions of law quoted 
above, and what is now proposed is that he be permitted to profit 
by the illegal contract to the extent of receiving compensation for 
service rendered thereunder. The provisions of section 409, Revised 
Statutes, as amended, can not be considered as extending to such 
cases. 

Accordingly, it must be held that section 409, Revised Statutes, 
as amended, is not applicable to the present matter, and that the 
postmaster is not entitled to credit in his accounts for the amount 
claimed. Proper steps should be taken by him to adjust his accounts 
in this respect as soon as practicable. 


(A-13895) 


ADVERTISING—ACCEPTANCE OF OTHER THAN THE LOWEST BID 


The acceptance of other than the lowest bid is not authorized unless it can be 
shown that the articles offered at the lower bid do not meet the actual 
requirements of the service or that the alleged superiority of the higher- 
priced articles will be of more benefit to the Government than the differ- 
ence in price. 


Comptroller General McCarl to the Secretary of the Treasury, April 23, 1926: 
I have your letter of April 7, 1926, transmitting a file submitted 
to you by the Director of the Bureau of Printing and Engraving 
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with reference to the purchase of certain filing cabinets and equip- 
ment, requesting decision as to whether the acceptance of other than 
the lowest bid is authorized. 

It appears that on March 3, 1926, the Assistant Director, Bureau 
of Printing and Engraving, advertised for bids on seven filing cabi- 
nets and equipment and seven steel stands equipped with disappear- 
ing work shelf to hold said cabinets, equal in all respects to those 
manufactured by the Kardex-Rand Corporation. The detailed 1 
quirements were fully set forth in the request for bids and are as 
follows: 


Cabinets, complete with automatic bottom stops, and equipped with 8’’ x 5’’ 
pockets, with transloid protected tips to protect cards from soiling, and with 
hinge at lower edge to permit posting or reference to reverse side without 
removing card. Cabinets to be electrically welded and to be constructed with 
separate steel floor partitions between each slide * * *, 


Two bids were submitted.as follows: 


I rr ES te ssiersslgiich Roamseblecmseeenias acauistmabamintaniaits $1, 049 
Kardex-Rand Sales Corporation 1, 525 


The Assistant Director—Administrative—Bureau of Printing and 
Engraving, in his memorandum of April 3, 1926, to the director of 
the said bureau recommends that the bid of the Kardex-Rand Sales 
Corporation, the highest bid, be accepted for-the reason that they 
are the lowest bidders meeting the specifications; that the lowest 
bidder, the Acme Card System Co., failed to meet the specifications 
in that their cards are not equipped with transloid protected tips 
and their cabinets are not constructed with separate steel partitions 
between each slide. 

In considering the question of acceptance of other than the lowest 
bid it was said in 5 Comp. Gen. 547 that: 


The purpose of the statutes requiring competition is primarily to give the 
United States the advantage of the lowest available price for the material 
or the service desired and presupposes the acceptance of the lowest bid conform- 
ing to the stipulated conditions. There may be reasons in particular instances 
why acceptance of the lowest bid is not in the interest of the Government. 
Hlowever, a higher bid may not properly be accepted and higher cost be thus 
paid unless the reasons for the rejection of a lower bid are of such material 
character as to fully warrant such action as in the public interest. Com- 
petitive bidders as well as the public in general are concerned in the acceptuace 
of the lowest bid, and if it appears that the rejection is upon insufficient fects 
there arises a proper question for the consideration of this office of the ad- 
ministrative action in accepting the higher bid. 5 Comp. Gen. 330. 


It is apparent that the specifications were drawn with referesice 
to the Kardex system rather than with reference to the requirements 
of the service. A mere preference for one style of cabinet over the 
other does not justify buying the higher-priced cabinet at an in- 
creased expenditure of nearly 50 per cent. Accordingly, unless it 
van be shown wherein the lower-priced equipment will fail to meet 
the actual requirements of the Government, or how the alleged su- 
periority of the higher-priced equipment will be of more benefit to 
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the Government than the difference in price, I have to advise that 
acceptance of other than the lowest bid is not authorized. 





(A-13991) 
NAVY PAY— WARRANT OFFICER 


Uncer the act of June 10, 1922, 42 Stat. 630, a warrant oflicer of the Navy is 
entitled to the sea rate of pay while on sea duty and to the shore rate of 
pay while in a travel status at sea. 


Decision by Comptroller General McCarl, April 23, 1926: 

A. J. KE. Charbonneau, chief pay clerk, United States Navy, has 
requested February 1, 1926, review of settlement No. N-124363, 
dated October 1, 1925, disallowing his claim for sea pay from August 
2 to 9, 1924, and from August 13 to 24, 1924. 

During the period involved claimant was paid under section 1 
of act of June 10, 1922, 42 Stat. 627, the rates of pay provided for 
warrant officers instead of the rates fixed by statute for commissioned 
warrant oflicers. 

Section 10 of the act of June 10, 1922, provides that on and after 
July 1, 1922, the monthly base pay of warrant officers of the Navy 
shall be, according to certain service, a fixed amount “when at 
sea” and another amount when “on shore.” 

During the period August 2 to 9, 1924, claimant was traveling 
under orders on a commercial steamer from Wilmington, Calif., t 
Honolulu, T. H., and during the period August 13 to 24, 1924, on 
board the U. S. S. Chaumont from Honolulu, T. H., to Guam, M. L. 

The question raised is whether the statute authorizes the higher 
rate while at sea or while on sea duty. 

The act of July 15, 1870, carried into section 1556, Revised Stat- 
utes, fixed the pay for warrant officers at rates for periods “ when 
at sea,” when “on shore duty,” and when “on leave, or waiting 
orders.” The act also prescribed different rates of pay for com- 
missioned officers “when at sea” and avhen “on shore duty,” and 
section 1571, Revised Statutes, prescribes what shall be sea service. 
The act of July 11, 1919, provided, effective April 6, 1917, that 
warrant officers on shore duty beyond the continental limits of the 
United States, while so serving and from the time of departure from 
and until the time of return to said limits, “shall receive the same 
pay as is now or may be authorized by law for warrant oflicers on 
sea duty.” The act of June 10, 1922, in establishing rates of pay for 


“at sea” uses a form which has a 


warrant officers when they were 
well-defined meaning in laws applicable to the Navy, and is to 


be read in connection with the provisions of section 1571, Revised 


Statutes. Claimant was correctly paid the rate of pay to which he 
is entitled. (3 Comp. Gen, 256.) 
I'pon review the settlement is sustained 
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(A-14046) 
TRANSPORTATION—RECOVERY OF EXCESS RATES BY SET-OFF 


The United States having paid transportation charges on a shipment based on 
through published rates which were in excess of the combination of in- 
termediate rates to which it was entitled, the excess may be recovered by 
set-off against any other amounts due the carrier by the Government, the 
United States not being restricted to the filing of a reparation claim with 
proof of damage, as required of commercial shippers. 


Decision by Comptroller General McCarl, April 23, 1926: 

The Norfolk Southern Railroad Co. applied, per letter of January 
25, 1926, file desk 5, for review of settlement T-—81184-W, October 7, 
1925, in deducting from amount otherwise due for freight transporta- 
tion during April and May, 1925, the sum of $83.58 as overpayment 
by Captain Halla, per vouchers 3781, November, 1924, and 019, 
May, 1924, for transportation services rendered the Government per 
bill 4009, bills of lading 25504 and 25505, April 10, 1924, from 
Union Market, Mass., to Cape Henry, Va., and per bill 3561, bill of 
lading 1285881, May 25, 1923, from Aberdeen, Md., to Cape 
Henry, Va. 

The shipments from Union Market, Mass., consisted of two car- 
loads of gun-mount parts, 47,360 pounds, estimated at a minimum 
weight for the two carloads of 60,000 pounds, routed via B. & M. 
R. R., Merchants & Miners Transportation Co., and N. S. R. R. 
The steamship company being unable to handle the heavy packages, 
the shipment was diverted to a route via N. Y., N. H. & H.R. R.. 
Pennsylvania R. R., and N.S. R. R. The shipment from Aberdeen, 
Md., consisted of one carload of gun parts, 66,200 pounds, routed via 
Pennsylvania R. R. and N.S. R. R. 

Payment for the service, on the basis of through rates as published 
in tariffs filed with the Interstate Commerce Commission, was mace 
by the disbursing officer as claimed by the carrier, in the sum of 
$449.40 (which included a diversion charge of $540 at Boston, 
Mass.), on the shipments from Union Market, Mass., and in the sum 
of $440.28 on the shipment from Aberdeen, Md. The correct 
charge for the service as determined by this office was $425.40 on the 
two shipments from Union Market, Mass. (which included the diver 
sion charge at Boston, Mass., of $5.40 as claimed), and $380.65 on 
the shipment from Aberdeen, Md., resulting in a difference of S24 
on the Union Market shipments and $59.58 on the Aberdeen ship- 
ment, a total of $83.58 on the three shipments, which amount was 
deducted per settlement T-81184-W, supra. This amount is now 
claimed by the carrier. 

The correct allowance for the service as determined by this office 
and the consequent deductions, supra, were based upon the «pplica- 
tion of the combination of intermediate rates as the total amount to 
which the carrier is entitled, The company in its application for 
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review contends against the application of the combination of local 
rates, claiming allowance on the basis of the through published rates 
as in effect at the time of this service, and refers to paragraph 7, 
section 6 of the interstate commerce act, as amended June 29, 1906, 
34 Stat., 584, 587, which requires carriers engaged or participating 
in the transportation of passengers or property to file and publish 
rates, fares, and charges for such transportation, and provides that 
no carrier shall “charge or demand or collect or receive a greater or 
less or different compensation for such transportation of passengers 
or property or for any service in connection therewith between the 
points named in such tariffs, than the rates, fares, and charges which 
are specified in the tariff filed and in effect at the time.” The car- 
rier also refers to rule 55 of the Interstate Commerce Commission 
Circular No. 18-A, which provides that: 


A through rate or fare from point of origin to destination of a shipment or 
passenger is the lawful rate or fare applicable to that movement, whether the 
rate or fare be confined to the line of one carrier or to be a joint rate or fare 
applying over the lines of two or more carriers. 


The carrier then contends that if the through rate is considered to 
be excessive the proper procedure is to pay the freight charges on 
the basis of the through rate and file reparation claim. 

These shipments appear to have moved to the Float Bridge at 
Port Norfolk, Va., in road haul over the N. Y., P. & N. R. R. (Penn- 
sylvania R. R., Norfolk division), thence by switching service over 
the Norfolk and Portsmouth Belt Line Ry. to Coleman Place Junc- 
tion, thence Norfolk Southern R. R. to Cape Henry, Va., as the 
point of interchange between the N. & P. B. L. Ry. and the N. S. 
R. R., North Route, is at Coleman Place Junction, which appears 
to be located between North Junction and Coleman Place and the 
distance between Cape Henry and Coleman Place is 14 miles and 
North Junction 15 miles. 

The through class rates from Union Market, Mass., to Cape Henry, 
Va., per Agent Cottrell’s tariff I. C. C. 450, governed by southern 
classification, are: 

1 2 3 4 5 6 


1.32 Lit 6099 O74 0.6 i 
The through class rates from Aberdeen, Md., to Cape Henry, Va., 
per Agent Cottrell’s tariff I. C. C. 331, governed by southern classi- 
fication, are: 
ek 3 a 5 6 
0.95% O88 0.664 O52 O48 
The through class rates from Union Market, Mass., to Norfolk, 
Va., per Boston and Maine R. R. tariff I. C. C. 1860, governed by 
official classification, are: 
i a: 
0. 86% 0.74% 0. 6544 
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The through class rates from Aberdeen, Md., to Norfolk, Va., per 
Pennsylvania R. R. tariff G. O., I. C. C. 138238, governed by official 
classification, are: 

Ee si is Lk Os ots aia tr om al 
057 O51 0.41% 039% 023 0.24 

The rates from both Union Market, Mass., and Aberdeen, Md., 
to Norfolk, Va., apply via the Pennsylvania R. R., Norfolk Divi- 
sion, and under the provisions of Pennsylvania R. R. tariffs G. O., 
I. C. C. 12180 and 13946 the charges made for switching by the 
Norfolk and Portsmouth Belt Line Ry. to and from interchange 
tracks, industries, etc., within the switching district of Norfolk, are 
absorbed by the line into Norfolk on shipments weighing in excess 
of 10,000 pounds, and such being the case the rates into Norfolk will 
include the switch delivery of these carload shipments at the inter- 
change tracks at Coleman Place Junction, where the N.& P. B. L. Ry. 
makes delivery to the Norfolk Southern Railroad. 

The class rates from Coleman Place Junction to Cape Henry, Va., 
per N.S. R. R. tariff A-299, governed by southern classification, are: 

1 2 3 4 5 6 


0. 384% 0. 3344 0.29% 0.25 0. 20 0. 16 

Gun carriage parts, such as were shipped in the cases under con- 
sideration, are rated at fourth class in southern and fifth class in 
official classifications, and the carrier billed for and was paid charges 
on the shipments from Union Market, Mass., on basis of fourth-class 
rate of 74 cents per 100 pounds, while the combination rate of 4114 
cents to Norfolk and 25 cents beyond, making a through combina- 
tion rate of 6614 cents per 100 pounds, was in effect over the same 
route, and on the shipment from Aberdeen, Md., the carrier billed 
for and was paid charges on basis of the fourth-class rate of 6614 
cents per 100 pounds, while the combination rate of 29 cents to Nor- 
folk and 25 cents beyond, making a through combination rate of 
54 cents per 100 pounds, was in effect over the same route. 

The payment to the carrier in this case at the published through 
rate of 74 cents per 100 pounds from Union Market, Mass., to Cape 
Henry, Va., plus a diversion charge of $5.40 for the two cars at 
Boston, results in a payment of $45 in excess of the combination 
rate of 6614 cents over Norfolk, and the payment on the shipment 
from Aberdeen at the through rate of 6614 cents per 100 pounds 
results in a payment of $82.75 in excess of the combination rate of 
54 cents over Norfolk, making a total excess payment of $127.75, or 
$44.17 in excess of the amount deducted in settlement T-81184-W, 
supra. 

The question in this case is the amount ultimately chargeable to 
the Government for the services under consideration. In commer- 
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cial business the shipper must pay the published tariff rates and 
seek reparation for any excess of charges through the Interstate 
Commerce Commission or the courts. The carrier has been paid in 


this case by the disbursing officer, on behalf of the United States. 
at the published tariff rates. If there has been an excessive payment. 
how may reparation therefor be secured ? 

The fourth section of the interstate commerce act, as amended. 
24 Stat. 379, 380; 36 Stat. 539, 547; and 41 Stat. 456, 480, provides 

That it shall be unlawful for any common carrier subject to the provisions 
of this act to charge or receive any greater compensation in the aggregate for 
the transportation of passengers or of like kind of property for a shorter than 
for a longer distance over the same line or route in the same direction, the 
shorier being included within the longer distance, or to charge any greater 
compensation as a through rate than the aggregate of the intermediate rates 
subject to the provisions of this act * * *, provided that upon applica- 
tion to the commission such common carrier may in special cases, after in- 


vestigation, be authorized by the commission to charge less for longer than 
for shorter distances for the transportation of passengers or property. 


The relief authorized by this section applies also to the case of a 
through rate in excess of combination of intermediates, as herein- 
after set forth. 

There does not appear to have been any relief granted by the 
Interstate Commerce Commission from the operation of the provi- 
sions of this section, nor that any application therefor has been 
filed. 

In the case of J. W. Patterson et al. v. Louisville and Nashville 
Railroad Co. et al., decided by the Supreme Court October 12, 1925, 
which involved the application of the aggregate-of-intermediates 
clause of the interstate commerce act, it was stated that the con- 
struction adopted soon after the passage of the amendment by the 
act of June 18, 1910, 36 Stat. 547, of section 4 of the interstate com- 
merce act, that the power to grant relief by the Interstate Com- 
merce Commission applied to both the long and short haul clause 
and the aggregate-of-intermediates clause, has been acted upon con- 
sistently ever since; it appears that no court, Federal or State, has 
taken a different view, and that Congress has acquiesced; and the 
commission since that time has repeatedly held that a through rate 
higher than the aggregate of the intermediates, unless protected by 
proper application, was not merely prima facie unreasonable, but 
unlawful by express statutory provision. Originally the carriers 
were at liberty to introduce the rate without first securing the con- 
sent of the commission and could escape liability by establishing its 
justification in case its invalidity was later asserted. By the amenda- 
tory legislation, supra, Congress provided in each class of cases that 
the rate should not be charged unless prior to its introduction the 
commission had upon special application granted authority therefor, 
and the court held that in a proceeding for violation of either 
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clause of section 4 there is no occasion to consider either the pre- 
sumption of unreasonableness or the existence of a justification for 
making the through rate higher—neither is relevant, for if there 
has been an adequate and timely application, which remains un- 
determined, or an application filed and granted, there can be no 
violation of that section. If there was no such application filed, 
the section is violated by the higher through rate, even if conditions 
are shown which would have justified the rate as against a charge of 
unreasonableness under section 1. The court then held that it had 
no occasion to consider the question of damages in said case because 
of the pendency of an application for relief. 

The case of Davis v. Portland Seed Co., 264 U. S. 403, decided 
April 7, 1924, by the Supreme Court, was on an action brought to 
recover alleged overcharges on freight said to have been demanded 
by the carrier in violation of the long-and-short-haul clause of the 
fourth section of the interstate commerce act. In this cause the 
carrier received a car of alfalfa seed at Roswell, N. Mex., January 
4, 1919, for transportation to Walla Walla, Wash., by way of Denver. 
Freight charges were paid at $2.44 per hundredweight, the scheduled 
rate from Roswell, while at the time of service the rate from Pecos 
through Roswell and Denver to Walla Walla was $1.515 per hundred- 
weight. No application had been made to the Interstate Commerce 
Commission for permission to charge less for the longer than for 
the shorter haul. The seed company demanded judgment for the 
excess above the Pecos rate as an overcharge illegally exacted, upon 
the grounds that under the long-and-short-haul clause the lower 
published rate from Pecos became the maximum which the carrier 
could charge for the shipment from Roswell, notwithstanding the 
higher published rate therefor and that the sum charged above the 
Pecos rate amounted to an illegal exaction recoverable without other 
proof of actual damage and without regard to the intrinsic reason- 
ableness of either rate. The court held, as stated in the syllabus, that: 


The long-and-short-haul provision of the interstate commerce act (sec. 4) is 
violated, and the carrier incurs, prima facie at least, the penalties prescribed 
by section 10, by publishing, without authority from the commission, a rate for 
a longer haul lower than that scheduled for a’ shorter haul of the same 
kind of property over the same line or route in the same direction. 

In such ease a shipper who is charged the higher rate for the shorter haul is 
entitled, under section 8, to the full amount of his resulting damages, with 
reasonable counsel fees, but not to collect from the carrier the difference be- 
tween the rate paid and the lower rate published for the longer haul upon the 
theory that the latter was the only legal rate and the difference an illegal 
exaction recoverable without proof of damages or regard to the intrinsic 
reasonableness of the rate. Pennsylvania R. R. Co. v. International Coal Co., 
230 U, S. 184. 


In the case of the Pennsylvania Railroad Co. v. International Coal 
Co., 230 U. S. 184, the Interstate Commerce Commission held that 
while a charge prescribed by the long-and-short-haul clause, section 
4, may subject the carrier to prosecution by the Government, it does 
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not afford adequate basis for reparation where there is no other proof 
of pecuniary damage. 

In the case of the United States v. Louisville & Nashville R. R. 
Co., 235 U. 8. 314, 322, 323, the Supreme Court held that the ex- 
pressed or implied statutory recognition of the authority on the 
part of carriers to primarily determine for themselves the existence 
of substantia!ly similar circumstances and conditions as a basis of 
charging a higher rate for a shorter than for a longer distance under 
section 4 of the act to regulate commerce ceased to exist after the 
adoption of the amendment to section 4 by the act of June 18, 1910, 
36 Stat., 539, 547. For the purpose of making the prohibition effi- 
cacious it was enacted that after a time fixed no existing rate of the 
character provided for should continue in force unless the appli- 
cation to sanction it had been made and granted. 

In the case of Parsons v. Chicago & North Western Railway, 167 
U. S. 447, 460, it was held, construing section 8 of the interstate com- 
merce act, that: 


Before any party can recover under the act he must show not merely the 
wrong of the carrier, but that that wrong had in fact operated to his injury. 


In the case of the Southern Pacific Co. v. Darnell-Taenzer Co., 
245 U. S. 531, the shipper having paid a published rate which the 
commission afterwards found to be unreasonable, the court held 
he could recover as the approximate damage of the unlawful demand 
the excess above the rate which the commission had declared to be 
reasonable. 

It therefore appears to be clearly established that where payment 
for transportation services is made at a rate claimed to be excessive 
the recovery therefor is limited to the amount of the damages suf- 
fered by the person paying the alleged excessive rate. 

In accordance with this principle, the Interstate Commerce Com- 
mission has denied reparation in some cases; however, in a number 
of other cases reparation has been granted where the claimant has 
paid charges determined to have been excessive. 

The Interstate Commerce Commission has uniformly held that 
departures from the fourth section of the interstate commerce act, 
not protected by appropriate applications or otherwise, are unlaw- 
ful, and the burden of proof is upon the carrier to defend the 
reasonableness of such a rate. The commission has awarded repara- 
tion in many cases where the rate paid exceeded the aggregate of 
the contemporaneous intermediate rates, the amount so allowed be- 
ing the difference between the charges paid and those which would 
have accrued at rates found reasonable based on the aggregate of 
intermediate rates. Among recent cases may be mentioned 92 I. C. 
C. 68, 283, 326, 646, and 101 I. C. C. 29. It appears to be established 
that in commercial transactions proof of damages is necessary to 
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establish the right to reparation, because if the party has not been 
damaged by the payment of the higher rate he has no grounds for 
reparation, the reparation being limited by the amount of damages 
suffered. 

The question is quite different in relation to a shipment by the 
Government, which does not come in competition with commercial 
business, and the measure of damages in such cases must at least 
be the amount required to be paid by the Government in excess of 
that which the law authorizes should be paid. There then appears 
to be no question but that the Government is entitled to reparation 
for any excess paid over a rate established as required by law, not- 
withstanding a higher published rate. 

The Government having paid in this case at the published tariff 
rate the sum of $127.75, as set forth above, in excess of the proper 
charges for the service, appears to be entitled to reparation in said 
amount, and it becomes the duty of this office to secure said repara- 
tion. As $83.58 of said excess has already been recovered, there is 
a balance of $44.17 due the United States, which will be be de- 
ducted from an amount otherwise due the Norfolk Southern Rail- 
road Co. on some pending claim unless the same is promptly re- 


funded. 


(A-13095) 
VETERANS’ BUREAU—DISABILITY COMPENSATION 


The right to war risk disability compensation otherwise payable is not barred 
if the actual discharge, dismissal, or separation of an enlisted man from 
the military or naval forces, subsequent to conviction or passing of sen- 
tence for one of the crimes or offenses specified in section 23 of the World 
War veterans’ act, as amended by the act of March 4, 1925, 43 Stat. 1303, 
is by death or for a reason other than on the ground that he was guilty 
of one of such crimes or offenses. 


Decision by Comptroller General McCarl, April 24, 1926: 

The Director, United States Veterans’ Bureau, by letter of Feb- 
ruary 10, 1926, has requested decision whether war-risk compensation 
may be paid to dependents of persons who die prior to final dis- 
charge from the Army or Navy while serving a term of confinement 
pursuant to sentence of court martial after conviction for desertion, 
and to persons incurring disability while serving a term of confine- 
ment pursuant to sentence of court martial upon conviction for 
desertion or upon conviction for an offense involving moral turpi- 
tude, the unexecuted portion of the sentence to confinement having 
been remitted by proper authority and the men discharged from the 
service on account of their disabilities. 

The facts in three specific cases illustrating the questions of which 
decision is requested are presented as follows: 


The case of Shelby Hisle, (C—28,056) is typical of the cases where claim is 
made by dependents for compensation on account of the death of such person. 
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That case discloses the following facts: Hisle entered military service on 
September 21, 1917; deserted the service on December 20, 1917, and remained 
absent in desertion until he was arrested by the civil authorities on May &, 
1918. Thereafter he was tried by general court-martial, found guilty of 
violation of the 58th Article of War, and sentenced to be dishonorably dis- 
charged from the service, to forfeit all pay and allowances due or to become due 
and to be confined in such place as the reviewing authorities might direct for 
twenty-five years. The sentence was duly approved but the execution of that 
portion providing dishonorable discharge was suspended until the soldier's 
release from confinement, unless sooner ordered by competent authority The 
man was taken to the United States Disciplinary Barracks at Ft. Leavenworth, 
Kansas, and soon after his arrival there on July 29, 1918, was killed by a 
number of other prisoners in confinement there at the time. The report of the 
Adjutant General was that his death was in line of duty and not the result 
of his own misconduct. 

- * * . * ™ * 


The situation arising in connection with claims for disxbility compensation 
is somewhat similar, and the cases of Robert J. Pounds (C—1,286,559) and 
John F. Mapes (C—362,554) may be cited as typical. 

In the Pounds case the injury complained of was received while Pounds was 
attempting to board a truck, occasioned by an act of duty in which he was 
then engaged and was not due to misconduct. However, the injury was 
occasioned during imprisonment under sentence of general court-martial which 
carried with it a penalty of a dishonorable discharge. The circumstances of 
the man’s conviction, sentence, and discharge subsequent to the injury are as 
follows: 

While in desertion from the Navy, Pounds enlisted in the Army on August 
24, 1920, under the name of James A. Callahan, and deserted from the Army on 
August 30, 1920. He was thereafter apprehended and brought to trial by the 
Navy on December 20, 1920, on account of desertion and was sentenced to 
confinement for thirty months with dishonorable discharge and accessories. 
On May 31, 1920, subsequent to the date of the injury hereinbefore described, 
and as a result thereof, the unexecuted portion of the court-martial sentence 
was remitted and it was directed that he be discharged from the naval service 
as soon as practical with a medical discharge. Therefore, to all intents and 
purposes, it appears on the face of the record that the claimant was dis- 
charged because of physical condition, notwithstanding the discharge from 
physical condition was really brought about because of the offense for which 
the man was convicted and sentenced, and was accelerated because of the 
man’s physical condition which would make it almost impossible for him to 
be continued in confinement under the court-martial sentence. 

In the Mapes case the records of this bureau show that Mapes was tried 
under the 93rd Article of War for the embezzlement of $29.25 (did fraudu- 
lently convert to his own use and benefit case money intrusted to him for the 
purpose of buying tobacco, candy, and mail money orders, the property of 
other men); that he was tried by general court-martial in December, 1918, 
and was sentenced to be dishonorably discharged from the service, to for- 
feit all pay and allowances due or to become due, and to be confined at hard 
labor at such place as the reviewing authority may direct for five years. The 
sentence was approved and that portion adjudging dishonorable discharge 
was suspended until the soldier’s release from confinement. In February, 
1919, his sister wrote the Adjutant General requesting clemency on behalf 
of her brother in view of the fact that he was tubercular. The report of the 
department of psychiatry and sociology, Ft. Leavenworth, dated March 6, 
1919, did not contain any information relative to the disability tuberculosis. 
On May 3, 1919, the unexecuted portion of the sentence to confinement was re- 
mitted by direction of the President and Mapes was discharged under the 
provisions of paragraph 139 (1), Army Regulations, and furnished with the 
form of discharge certificate provided by paragraph 150 (3), Army Regulations 
(blue discharge), which is not a dishonorable discharge. The offense for 


which Mapes was tried and convicted is deemed by this bureau to have been 
one involving moral turpitude, and, therefore, within section 29 of the war-risk 
insurance act and section 23 of the World War veterans’ act. 
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Section 23 of the World War veterans’ act, as amended by the 
act of March 4, 1925, 43 Stat. 1303, provides, in so far as here 
material, as follows: 


The discharge or dismissal of any person from the military or naval forces 
on the ground that he was guilty of mutiny, treason, spying, or any offense 
involving moral turpitude or willful and persistent misconduct, of which he 
was found guilty by a court-martial, or that he was an alien, conscientious 
objector who refused to perform military duty or refused to wear the uniform, 
or a deserter, shall bar all rights to any compensation under Title II, * * * 


Provided further, That this section shall be deemed to be in effect as of 
April 6, 1917 * * 


The changes in this provision as originally enacted may be traced 
by reference to section 29 of the war-risk insurance act as originally 
appearing in the amendatory act of June 25, 1918, 40 Stat. 609, and 
as amended by the acts of August 9, 1921, 42 Stat. 152, March 4, 1923, 
42 Stat. 1521, and the World War veterans’ act of June 7, 1924, 
43 Stat. 613. 

The statute expressly provides that the discharge or dismissal, 
that is to say, the separation from the service, must be “on the 
ground that he was guilty ” of one of the crimes or offenses enumer- 
ated, or “on the ground ” that he was a deserter, etc. The issuance 
of a formal certificate of discharge or dismissal is not necessarily a 
prerequisite to bar rights if the actual separation from the service 
is in fact because of one of the grounds mentioned in the statute—as 
in the case of an unapprehended deserter considered in 3 Comp. Gen. 
465—but when a discharge has in fact been issued the character of 
the discharge is for consideration and a conviction and/or sentence 
by court-martial or otherwise, not followed by a discharge in fact 
because of such crime or offense does not alone necessarily bar rights 
to war-risk disability compensation. If the actual discharge, dis- 
missal, or separation from the service, subsequent to conviction or 
passing of sentence for one of the specified crimes or offenses, is for 
a reason other than one of the grounds mentioned in the statute, the 
rights to disability compensation would not apparently be barred. 
The present cases submitted appear to be within the latter situation. 

In the case of Shelby Hisle, separation from the service was by 
death prior to final discharge. In the case of Robert J. Pounds 
discharge was for disability following remission of unexecuted por- 
tion of court-martial sentence. In the case of John F. Mapes dis- 
charge was not on account of the crime for which he had been con- 
victed and sentenced but apparently because of ill health following 
remission of unexecuted portion of the court-martial sentence. 

In none of the three cases presented is there shown to have been 
such a discharge or dismissal from the military or naval forces as 
would bar rights to war-risk disability compensation under the pro- 
vision hereinbefore quoted. 

The question submitted is answered accordingly. 

11273°—26——56 
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(A-13473) 


CONSULAR SERVICE—EXTRA CLERKS HANDLING FOREIGN 
INTERESTS 












































Claims for services rendered prior to severance of diplomatic relations between 
the United States and Germany in February, 1917, by persons employed 
at United States consulates in Germany in connection with the under- 

taking of said consulates pursuant to ‘proper request to look after the 

interests of other foreign Governments then at war with Germany are 
for allowance and reporting to the Congress as certified claims under the 
lapsed appropriation, “ representation of interests of foreign Governments 
growing out of hostilities in Europe, etc., 1917,” the amount to be collected 
by the State Department from the foreign Government on account of which 
the service was rendered. 


Decision by Comptroller General McCarl, April 24, 1926: 

E. Schleicher requested, December 30, 1925, review of settlement 
No. 074886, dated August 6, 1925, wherein was disallowed his claim 
for $225 as compensation for services renderd at the American 
consulate at Stuttgart, Germany, during the period from August 1, 
1916, to January 31, 1917. 


In his request for review the claimant states: 


At the outbreak of the war I was requested by my then superior, the British 
Consul Hardwyn Harriss Gasirell and by the then American Consul Edward 
Higgins to perform work at the American consulate, Stuttgart. 

I was paid off for 2 years’ services on Ist Aug., 1916, by Mr. Higgins when 
the latter left for Bahia, where he was transferred, and I withdrew from 
the American consulate then. 

I was, however, called back the following day by the successor of Mr. 
Higgins, Consul George Nicolas Ifft, now at Nancy, to resume my duties on the 
same terms as hitherto. 

I am at a loss to understand why I was considered and paid as a clerk for 
the first 2 years of my engagement and why I am considered as a voluntary 
clerk without salary for the second part of my engagement. 


The American consul who was in charge at Stuttgart during the 
period covered by this claim submitted to the Secretary of State, 
under date of March 15, 1919, a report as follows: 


I have the honor to report that at the outbreak of the war in August, 1914, 
Mr. Eugene Schleicher, a German subject, who was then and had been for a 
number of years the British vice consul at Stuttgart, came to the American 
consulate at Stuttgart as a volunteer clerk and from that time until the 
breaking of diplomatic relations with Germany on February 1, 1917, rendered 
valuable services in connection with the care of British and French interests. 
As a matter of fact, his assistance made it possible for the consulate to get 
along without the employment of extra help. 

In August, 1916, my predecessor presented claims for compensation for Mr. 
Schleicher up to August 1 of that year, both of which were allowed by the 
British and French Governments and payment was made through the depart- 
ment after my arrival at Stuttgart. In the absence of the records, I do not 
now remember the amounts, but the correspondence in connection therewith will 
be found on file at the department. 

I requested Mr. Schleicher to prepare claims for such services from the 
period from August 1, 1916, to February 1, 1917, before leaving Stuttgart, but 
the matter was overlooked. It has recently been brought to my attention, and 
I would recommend that his claims for compensation for such services at the 
American consulate in cgmmection with British interests for $150 and in con- 
nection with French interests for $75 be presented to those Governments, 
respectively. The work he did is well worth such amounts, 
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The act of September 11, 1914, 38 Stat. 778, making an appropria- 
tion for “ Representation of interests of foreign governments grow- 
ing out of hostilities in Europe, etc.,” provides: 


* * * That to enable the United States to fulfill the obligations devolving 


upon it in connection with or growing out of its representation of the inter- 
ests of foreign Governments and their nationals, and to extend temporary 
assistance to other Governments and their nationals, made necessary by hos- 
tilities in Europe and elsewhere, by transferring or udvancing funds for diplo- 
matic and consular expenses and for the care or benefit of citizens or subjects 
of foreign nations, there is appropriated, out of any money in the Treasury not 
otherwise appropriated, the sum of $1,000,000, to be available during the fiscal 
year nineteen hundred and fifteen, and to be disbursed under the direction 
and in the discretion of the Secretary of State: Provided, That payments made 
by foreign Governments or their citizens or subjects shall be credited to this 
appropriation and be available for the purpose herein specified: Provided 
further, That all sums received by the United States in final reimbursement of 
amounts paid by it out of the $1,000,000 herein appropriated shall be paid into 
the Treasury of the United States as “ miscellaneous receipts.” 


By the act of March 4, 1915, 38 Stat. 1138, the unexpended balance 
of the amount thus appropriated was reappropriated and made 
available for the same purposes for the fiscal year 1916, and by 
the act of September 8, 1916, 39 Stat. 802, made available for the 
fiscal year 1917. 

An examination of the accounts rendered for the United States 
consulate at Stuttgart for the period from August 1, 1916, to Janu- 
ary 31, 1917, fails to disclose any payments made to E. Schleicher 
on account of services rendered. 

It is clearly shown that the claimant rendered service at the Amer- 
ican consulate at Stuttgart to January 31, 1917, in connection with 
the undertaking of said consulate to look after the interests of the 
British and French Governments, neither of which had representa- 
tives in Germany at that time, and he has been previously paid with 
funds furnished for that purpose by these two Governments for 
the period prior to August 1, 1916. Accordingly, upon review, there 
is certified as due the claimant $225 for services for the period 
August 1, 1916, to January 31, 1917, to be reported to Congress as a 
certified claim under the appropriation “ Representation of interests 
of foreign Governments growing out of hostilities in Europe, etc., 
1917,” said amount to be collected by the State Department from the 
British and French Governments as contemplated by the act of 
September 11, 1914, supra. 


(A-13531) 
OSAGE INDIANS—PAYMENT OF ALIMONY 


The surplus income of an Osage Indian not having a certificate of competency 
(income in excess of the fixed quarterly allowance authorized to be paid 
to such Indian), may be used to pay alimony which a court of competent 
jurisdiction has directed the Indian to pay if. and when, the Secretary 
of the Interior shall determine that such payments are for the benefit of 
the Indian. 
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Comptroller General McCarl to the Secretary of the Interior, April 26, 1926: 

I have your letter of March 15, 1926, requesting decision whether 
the surplus income of an Osage Indian not having a certificate of 
competency—that is to say, income in excess of the fixed quarterly 
allowance authorized to be paid to such Indian—may be used to pay 
alimony which a court of competent jurisdiction has directed the 
Indian to pay. 

Section 1 of the act of February 27, 1925, 43 Stat. 1009, provides: 


* * * All payments to adults not having certificates of competency, in- 
cluding amounts paid for each minor, shall, in case the Secretary of the Interior 
finds that such adults are wasting or squandering said income, be subject to 
the supervision of the superintendent of the Osage Agency: Provided, That if 
an adult member, not having a certificate of competency so desires, his entire 
income accumulating in the future from the sources herein specified may be 
paid to him without supervision, unless the Secretary of the Interior shall 
find, after notice and hearing, that such member is wasting or squandering his 
income, in which event the Secretary of the Interior shall pay to such member 
only the amounts hereinbefore specified to be paid to adult members not hav- 
ing certificates of competency. The Secretary of the Interior shall invest the 
remainder, after paying the taxes of such members, in United States bonds, 
Oklahoma State bonds, real estate, first mortgage real estate loans not to exceed 
50 per centum of the appraised value of such real estate, and where the mem- 
ber is a resident of Oklahoma such investment shall be in loans on Oklahoma 
real estate, stocks in Oklahoma building and loan associations, live-stock, or 
deposit the same in banks in Oklahoma, or expend the same for the benefit 
of such member, such expenditures, investments, and deposits to be made under 
such restrictions, rules, and regulations as he may prescribe: * * 


A claim under a decree for alimony is not a claim under a “ con- 
tract for debt ” within the meaning of section 6 of the act of Febru- 
ary 27, 1925. Neither does it represent an indebtedness incurred by 
“unlawful acts of carelessness or negligence ” such as said section 
authorizes the Secretary of the Interior, in his discretion, to pay out 
of the surplus income of the Indian. But under the general au- 
thority given to the Secretary to expend the surplus income of a 
restricted Osage Indian “for the benefit of such member ” I have 
to advise that the use or such surplus to pay alimony is authorized 
if and when the Secretary of the Interior shall determine that such 
payments are for the benefit of the Indian. See 5 Comp. Gen. 602. 

The question submitted is answered accordingly. 


(A-13944) 


MEDICAL TREATMENT—OFFICER OF THE NAVY ON LEAVE OF 
ABSENCE 


Under the provisions of section 1586, Revised Statutes, an officer of the Navy 
who became ill while on leave at his home, and who secured private 
medical and hospital treatment, is not entitled to reimbursement from 
public funds for the expenses of such treatment, notwithstanding an 
attempt to place him in a duty status by the cancellation of his leave as 

of the date he entered the hospital. 
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Comptroller General McCarl to the Secretary of the Navy, April 26, 1926: 

I have your letter of April 10, 1926, requesting decision whether 
Chief Gunner Edward 8. Tucker, United States Navy, is entitled to 
reimbursement for expenses for civilian, medical, and hospital treat- 
ment incurred while in hospital at Pasadena, Calif., from October 
28 to December 2, 1924, $961.80. No evidence is submitted how that 
amount is arrived at nor is evidence of payment by Chief Gunner 
Tucker furnished. 

It is stated Chief Gunner Tucker was attached to the U. S. S. 
Maryland at San Pedro, Calif., when he was granted 10 days’ leave, 
beginning October 24, 1924. While on leave at his home in Pasa- 
dena, Calif., he was taken ill and operated on for appendicitis at the 
Pasadena Hospital in Pasadena, Calif. Presumably the claim is for 
reimbursement for cost of services of private surgeons and phy- 
sicians and for hospital treatment while in said hospital. 

Relative to said illness of Chief Gunner Tucker and his treatment 
in said hospital, the commanding pflicer of the U. S. S. Maryland on 
November 19, 1924, reported to the Bureau of Navigation as follows: 


1. Chief Gunner FE. S. Tucker, U. S. Navy was granted leave of absence 24 
October, 1924, to expire 6 November, 1924. 

2. On 28 October, 1924, he was stricken with acyte appendicitis and op- 
erated upon 28 October, 1924, at the Pasadena Hospital, Pasadena, California. 

3. His recovery from the operation for appendicitis was normal, but before 
complete, he was stricken with pleurisy or pneumonia and has not been in con- 
dition to be removed from the hospital up to the present time. 

4. He is under observation by the medical officers of the ship. 

5. His leave was canceled from the date of entry to the hospital. 


Section 1586, Revised Statutes, provides that: 


Expenses incurred by any officer of the Navy for medicines and medical 
attendance shall not be allowed unless they were incurred when he was on 
duty, and the medicines could not have been obtained from naval supplies, or 
the attendance of a naval medical offical could not have been had. 


An officer on leave is not on duty, and the question presented is 
whether when an officer on leave becomes ill and out of the reach of 
the medical and hospital facilities provided by or in pursuance of 
law for his care, an order canceling his leave can place him in a 
“duty status” and take his case out of the prohibition of section 
1586, Revised Statutes. The plain and clearly expressed purpose 
and intent of section 1586, Revised Statutes, is to deny reimburse- 
ment of medical expenses incurred by an officer when not on duty 
and its provisions can not be circumvented by factitious orders. On 
the facts presented, payment of Chief Gunner Tucker’s claim is 
prohibited by law. 
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(A-13532) 
WAR-RISK INSURANCE—EFFECTIVE DATE OF CANCELLATION 


Regulations of the Veterans’ Bureau dated September 29, 1919, fixing the effec- 
tive date of the cancellation of war-risk insurance policies, had no retro- 
active effect, and payments of insurance under policies, which were there- 
tofore considered as canceled under prior regulations then in force, are 
unlawful and must be discontinued unless and until specifically authorized 
by statute. Recovery of past payments of insurance under such awards is 
a matter for consideration under section 28 of the World War veterans’ 
act of June 7, 1924, 483 Stat. 615. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 27, 1926: 

Consideration has been given to your letter of March 15, 1926, 
requesting decision whether regulations dated September 29, 1919, 
fixing the effective date of cancellation of war-risk insurance, may be 
considered to have been retroactive in effect, and if not, what action 
should be taken in cases where insurance benefits have been paid 
and are being paid under the construction by the Veterans’ Bureau 
that said regulations were retroactively effective. As illustrative of 
the situation you state the facts in the case of Anton Sadar, as 
follows: 


The insured enlisted in the Navy on October 19, 1915, and was killed while 
in the service on May 20, 1919. On January 1, 1918, he applied for insurance 
in the amount of $5,000, which he canceled February 12, 1918, when he made 
a second application for insurance in the sum of $10,000. On March 27, 1919, 
the insured requested the cancellation of the second application for $10,000 
insurance. The last premium was deducted from his pay in March, 1919. 

Section 13 of the war-risk insurance act, dated October 6, 1917, 
40 Stat. 399, and as amended by the act of May 20, 1918, 40 Stat. 555, 
authorized the Director of the Bureau of War Risk Insurance, sub- 
ject to the general direction of the Secretary of the Treasury, “to 
make rules and regulations not inconsistent with the provisions of 
this act, necessary or appropriate to carry out its purposes.” 

The act of August 9, 1921, 42 Stat. 148, creating the United States 
Veterans’ Bureau, transferred this authority to the Director of the 
Veterans’ Bureau and in express terms granted the same authority 
with respect to promulgation of regulations. 

By Regulation T. D. 33 W. R., dated September 20, 1918, it was 
provided : 

The said insurance shall, however, lapse and terminate— 

* ~ * “ » - - 


(c) Upon written request, duly witnessed and forwarded through military 
channels to the Bureau of War Risk Insurance, for cancellation of the insur- 
ance in whole, or in part, and corresponding cessation or reduction of the 
deductions of premiums from his pay or deposit, in which case the insurance 
shall terminate or be reduced, as the case may be, on the regular monthly 
renewal date of the policy in the month following that in which the request 
is made, and the regular monthly deduction will accordingly be made from 
the insured’s pay or deposit at the end of the calendar month in which the 
request for cancellation is made. 
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Applying these regulations to the case of Anton Sadar, the 
effective date of cancellation would have been April 12, 1919. 
That is to say the “regular monthly renewal date of the policy” 
is understood to have been the date of the month corresponding to 
the date of application for the insurance, which was February 12, 
1918. Accordingly, April 12, 1919, would have been the regular 
monthly renewal date of the policy in the month following that in 
which the request for cancellation was made. As the insured died 
May 20, 1919, subsequent to the effective date of the cancellation; 
that is, the date on which the insurance lapsed or terminated under 
said regulations, no insurance under the canceled policy would be 
authorized. 

By Regulation T. D. 48 W. R., dated September 29, 1919, it was 
provided: 


In the case of term insurance canceled or reduced, the term insurance, ex- 
cepting that portion of the insurance which is converted, shall be deemed to 
be canceled or reduced, as the case may be, thirty-one days (the grace period) 
from the last day of the calendar month on which the unpaid premium was 
payable. * * * 


By Regulation T. D. 54 W. R., dated September 29, 1919, it was 
provided : 


2. Any person to whom yearly renewable term insurance has been granted 
who has canceled his term insurance, in whole or in part, excepting that por- 
tion of his term insurance which is converted, shall be entitled to the grace 
period for the payment of premiums, during which period the canceled insur- 
ance shall be considered in force subject to the deduction of the unpaid 
premiums. 


If these regulations can be regarded as retroactively effective dur- 
ing April and May, 1919, the effective date of cancellation in the 
case of Anton Sadar would have been May 31, 1919. That is to say, 
it is understood that April was the calendar month on which the 
unpaid premium was payable and 31 days after the last day thereof 
would be May 31, 1919. On that basis, the insured having died May 
20, 1919, insurance payments under the policy would be authorized. 

You state that the regulations of September 29, 1919, have been 
given a retroactive effect in this particular by the Veterans’ Bureau 
in accordance with the opinion of the then general counsel of the 
Veterans’ Bureau, dated November 7, 1919, resulting in payments of 
insurance in the case of Anton Sadar and other similar cases, until 
October 24, 1925, when the present general counsel of the bureau, 
in an opinion rendered in the case of Sydney Simpson, advised that 
the regulations of September 29, 1919, could not be applied retro- 
actively. 

As a matter of construction I must agree with the view that the 
regulations were not retroactively effective. It has been held that 
regulations, promulgated by the Bureau of War Risk Insurance and 
the United States Veterans’ Bureau pursuant to the controlling 
statute have the force and effect of law. Sawyer v. United States, 
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10 Fed. Rep. (2d), 416. It has been held, also, that such regula- 
tions may be modified, repealed, or created anew by the same 
authority that made them, but that until this is done they are bind- 
ing on the authority that made them as well as on others, that they 
can have no retroactive effect, and that any modification or amend- 
ment thereof must be of a general and prospective application. See 
26 Comp. Dec. 99 and court decisions therein cited; and 4 Comp. 
Gen. 480 and court decisions therein cited. 

It will be noted that the decision in 26 Comp. Dec. 99 was ren- 
dered by the Comptroller of the Treasury August 5, 1919, prior to 
the opinion of the then general counsel of the Veterans’ Bureau, 
dated November 7, 1919, on the basis of which a retroactive appli- 
cation was given to the regulations of September 29, 1919, resulting 
in payments under insurance policies which theretofore had been 
considered as canceled under lawful regulations of the bureau in 
force at the time application for cancellation was made. Therefore, 
there was neither authority nor justification for the action of the 
bureau in attempting to give retroactive effect to the regulations of 
September 29, 1919. 

In the absence of specific statutory authority therefor, policies of 
insurance once effectively canceled or terminated can not be revived 
or reinstated. Accordingly, the insurance payments made in the 
case of Anton Sadar and in other like cases were not legal or proper 
payments. 

While I am not unmindful of the seriousness of the situation as 
presented in your submission, I have no alternative but to advise 
you that further payments under policies which would have been 
considered as canceled under the regulations of September 20, 1918, 
in force prior to the new regulations of September 29, 1919, should 
be discontinued to accord with the law as now existing. 

With respect to recovery of past payments there would be for 
your consideration the provisions of section 28 of the World War 
veterans’ act of September 7, 1924, 43 Stat. 615. 


(A-13602) 


SUBSISTENCE, SICK IN HOSPITAL—RETIRED ENLISTED MEN OF 
THE ARMY 
Retired ehlisted men of the Army who are entitled to admission into Army hos- 
pitals for medical treatment may not be considered as “ veterans” within 
the meaning of section 202 (10) of the World War veterans’ act of June 
7, 1924, 43 Stat. 620, so as to charge the cost of their subsistence while’ 
in such hospitals to appropriations under the Veterans’ Bureau. 
Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 27, 1926: 
There has been received your letter of April 15, 1926, requesting 
reconsideration of decision of April 8, 1926; relative to the subsist- 
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ence of a retired enlisted man of the Army while a patient in St. 
Elizabeths Hospital. 

You now state that the retired enlisted man, Sergt. Patrick Joyce, 
referred to in the submission on which the decision of April 8, 
1926, was rendered, was at no time a patient in St. Elizabeths 
Hospital and that his transfer to said hospital was at no time con- 
templated by the Veterans’ Bureau. You state also that the real 
question upon which decision was desired is: 

* * * whether a retired enlisted man who had served during the Spanish- 
American War and who had been discharged from his war enlistment might 
be considered a veteran within the meaniug of the said paragraph and section 
so as to permit his transfer to the bureau jurisdiction in order to relieve him 


of any subsistence charge which might have previously been made against him 
in whatever hospital he may have been placed. * * * 


In decision of May 12, 1925, 4 Comp. Gen. 934, 936, after quoting 
the applicable portion of section 202 (10) of the World War vet- 
erans’ act of June 7, 1924, 43 Stat. 620, authorizing hospitalization 
of veterans under certain conditions, it was stated: 

This statute has twice been construed not to have repealed, superseded, or 
rendered inoperative prior laws and regulations governing the treatment and 
hospitalization of persons entitled by reason of military or naval service. 4 
Comp. Gen. 445; id. 514. The first was the case of a pensioner hospitalized 
in Saint Elizabeth’s Hospital, and it was held that the pension was obli- 
gated for the care of the veteran under prior laws and the regulations issued 


pursuant thereto. The second was the case of a pensioner hospitalized in a 
naval hospital, and the same ruling was made. * * * 


The rule as thus stated was then applied to the admission of re- 
tired Army oflicers into St. Elizabeths Hospital. The decision of 
April 8, 1926, correctly states the rule applicable to retired enlisted 
men in St. Elizabeths Hospital and said decision is affirmed. 

With reference to the treatment of retired enlisted men in Army 
hospitals, it is to be noted that retired enlisted men are a part of 
the Army (act of June 4, 1920, 41 Stat. 759), and have been admitted 
into Army hospitals for medical treatment as “enlisted men” of 
the Army. Admission into general hospitals is controlled by Army 
Regulation 40-590, par. 6 b(1) and 12 a(1), (d) dated December 15, 
1924. See also section 1474, Army Regulations, 1918. Admission into 
the Army and Navy General Hospital, Hot Springs, Ark., is con- 
trolled by Army Regulation 40-605, par. 3 d and 6 a(3), dated June 
5, 1924. Admission into the Fitzsimons General Hospital is con- 
trolled by Army Regulation 40-610, par. 2 (1) and 3 b(2), dated 
June 5, 1924. 

The fact that a retired enlisted man of the Army may have re- 
ceived a discharge from service in the Spanish-American War does 
not affect his status with respect to hospitalization in Army hospitals 
as a retired man. You are advised, therefore, that retired enlisted 
men of the Army may not be considered as “ veterans” within the 
meaning of section 202 (10) of the World War veterans’ act and 
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transferred to the jurisdiction of the Veterans’ Bureau for the pur- 
pose of charging the cost of their subsistence against appropriations 
under the Veterans’ Bureau. 


(A-13810) 
PAYMENTS—DISCOUNTS 


Where a contract provides that a certain discount will be allowed if payment 
for the goods purchased thereunder is made within a stipulated period, 
the amvunt to be deducted as d.secount should be based on the price 
fixed in the contract even though such price should include the amount 
paid by the vendor as freight on the goods when delivered at destination. 

The amount allowed as a discount under a contract is the sum the vendor is 
willing to puy for payment of the account within a stipulated period 
and it is immater.al whether such account represents the value of the 
goods sold at po nt of origin or neludes other expenditures made by the 
vendor in accordance with the terms of the contract. 


Comptroller General McCarl to Capt. W. M. Dixon, United States Army, 

April 27, 1926: 

Consideration has been given your letter of February 11, 1926, 
forwarded through the office of the Chief of Finance and received 
in this office April 2, 1926, transmitting an unpaid voucher for 
$43.08 in favor of the Premier Coal Co., with request for decision 
as to whether payment on said voucher is authorized. 

The voucher submitted covers the difference in discount of 2 per 
cent on 683.99 tons of coal, at $5.30 per ton, purchased under con- 
tract dated May 20, 1925, and the discount at the same rate on this 
coal at $2.15 per ton, the difference between the two prices being the 
freight paid on said coal by the contractor. 

By the contract referred to the claimant agreed to furnish 9,000 
tons of coal for the War Department for the sum of $21,555 in 
accordance with the provisions of Schedule “ A” and advertisement 
and circular proposal No. R. M. & F. dated April 8, 1925, both of 
which were attached to and made a part of the contract. By the 
proposal of April 8, 1925, the contractor agreed to furnish and 
deliver the 9,000 tons of coal, consisting of two lots of 8,300 tons and 
700 tons, respectively, in accordance with the following schedule: 

For Fort D. A. Russell, Wyoming * * *. 8,300 tons of 2,000 pounds each. 

* * * * * * * 

Delivery point: F. o. b. ears, mine. Price: $2.15 per ton of 2,000 pounds. 

* a * * * * cal 
Total price: $17,845.00 

* 


* * » * * * 


For Fort D. A. Russell, Wyoming * * *. 700 tons of 2.000 pounds each. 
a * * * * ok - 


~ 


Delivery point: F. 0. b. cars, Fort D. A. Russell, Wyoming. Price: $5.30 per 
ton of 2,000 pounds. 
* * e om - + ~ 


Total price: $3,710.00, 
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Schedule A referred to in the contract covered the lot of 8,300 
tons and stipulated the price to be paid for said lot as $2.15 per ton 
f. o. b. mines, the total price to be paid for said tonnage to be 
$17,845. It also covered the lot of 700 tons and stipulated the price 
to be paid for this lot as $5.30 per ton and delivery point as f. o. b. 
cars, Fort D. A. Russell, Wyo., the total price to be paid for the ton- 
nage of 700 tons to be $3,710. It was specifically provided in the 
schedule, as well as in the proposal, that 2 per cent should be de- 
ducted if payment was made within 10 days. Delivery was made 
of 683.99 tons of the 700 tons bought f. o. b. Fort D. A. Russell and 
payment made therefor at $5.30 per ton. As payment was made 
within the discount period a discount of 2 per cent was taken from 
the price of $5.30 per ton and the payments thus made accepted by 
the contractor. The contractor now contends that the discount was 
only allowable on the mine price and should have been based on the 
price of $2.15 per ton instead of $5.30 per ton, the price fixed in 
the contract and paid for the coal. This contention is based on the 
fact that the delivered price of $5.30 per ton was the mine price of 
the coal plus the freight rate of $3.15 per ton which was paid by 
the contractor. In every case wherever and whenever goods are 
sold delivered the delivered price is ascertained in this manner, and 
the suggestion as to the existence of a trade custom to the effect that 
in such cases the trade discounts for prompt payment are only to be 
allowed on the price of the goods at the point of origin and not on 
the invoice prices at point of delivery does not appear reasonable. 
The custom of allowing discounts for prompt payment, or payment 
within a specified time, is based on the theory that use of the money 
tied up in the shipment will be worth to the vendor the amount of 
the discount offered. And from the standpoint of the vendee, in 
determining whether the option to pay within the discount period 
shall be exercised, there is for consideration whether the use of the 
money beyond the discount period will be of more benefit than the 
amount of the discount. Therefore, it is immaterial as to what part 
of the amount involved represents to the vendor original cost, han- 
dling charges, profit, delivery charges, etc. 

In the instant case, by quoting a delivered price, the contractor 
not only agreed to deliver to the Government the coal purchased but 
to advance the money for the freight. Likewise, by agreeing to a 
discount of 2 per cent if payment were made within 10 days it, in 
effect, acknowledged that it was willing to accept in full settlement 
a payment of 98 per cent of the total amount within the 10 days 
stipulated in lieu of a payment of 100 per cent of the amount due 
at some later period; and there is no reason why the amount due it 
as reimbursement for freight should not have the same value to it 
as did the amount represented by the mine value of the coal. The 
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Government had the same right to defer making reimbursement of 
the amount advanced by the contractor for freight as it did to delay 
paying the value of the coal at the mine. The bill was rendered as 
a whole, and payment of the entire amount less the authorized dis- 
count was made within the stipulated period. 

You are advised that payment on the voucher submitted is not 
authorized. 


(A-14007) 
ADMIRALTY JUDGMENTS—COMPROMISE—WAIVER OF INTEREST 


There is no authority other than as provided in section 3469, Revised Statutes, 
for the compromise of an admiralty judgment rendered in favor of the 
United States, and where such a judgment bears interest from the date 
thereof unti) paid a United States attorney may not waive the interest. 


Comptroller General McCarl to the Governor of the Panama Canal, April 27, 
1926: 


I have your request of April 7, 1926, and accompanying papers for 
decision whether there may be remitted, or waived, the amount of 


interest accruing in an admiralty a between the date of the 
decree and date of payment under circumstances which may be 
epitomized as follows: 

It appears that prior to September 11, 1922, the exact date not be- 
ing shown, the steamship Nordfarer, while in charge of the pilot, col- 
lided with United States barge Vo. 137 in Canal Zone waters and that 
both the ship and the barge sustained considerable damage. It 
further appears that negotiations were entered into between a New 
York firm of attorneys, through representatives in the Canal Zone, on 
behalf of the ship, and the district attorney for the Canal Zone, on 
behalf of the barge, for the settlement of the damage and the in- 
closures, with the request for decision, seem to suggest that the then 
district attorney offered to settle for $8,000, subject to the approval 
of the Governor of the Panama Canal. The district attorney died 
before negotiations were completed, and they were renewed with his 
successor, who appears to have indicated that he would recommend 
acceptance of $11,500, which was $1,500 in excess of the amount the 
attorneys in the Canal Zone, representing the ship, were authorized 
to offer in settlement. Such recommendation was made to the 
Governor of the Panama Canal and he indicated to the district at- 
torney that settlement might be made for $12,500. This information 
was conveyed to the attorneys representing the ship, but was not 
accepted by them, and the matter was pending upon the appointment 
of the present district attorney, who insisted that same be brought 
to a conclusion. 
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After some further delay at the request of the attorneys repre- 
senting the ship, the libel against the ship and the cross libel against 
the barge were brought on for hearing before the United States 
District Court for the Canal Zone, and resulted in a decree dated 
August 11, 1925, dismissing the cross libel and awarding judgment 
of $13,548.15 on the libel, together with interest thereon at the rate 
of 6 per cent from the date of the decree until paid and costs of 
$104.29. The attorneys representing the ship remitted on March 
16, 1926, $13,548.15 in payment of the principal of the judgment 
und $104.29 in payment of the cost; and the district attorney agreed 
to waive the “claim for interest * * * by and with the consent 
of the Governor of the Panama Canal, but subject, nevertheless, to 
confirmation by the Comptroller General of the United States.” It 
is stated in the present submission that the Governor is “ perfectly 
willing to waive the interest on this judgment if that can be legally 
done, in view of the fact that the United States does not pay interest 
on claims due from it under like circumstances.” 

The matter of damages for the collision ceased to be a claim on 
August 11, 1925, and became merged into a judgment for $13,548.15, 
together with interest at 6 per cent from the date thereof until paid 
and costs. ' 

The authority of the district attorney for the Canal Zone, under 
section 8 of the act of August 24, 1912, 37 Stat. 567, does not extend 
to the compromise of claims of the United States arising in his 
jurisdiction except as provided in section 3469, Revised Statutes, 
and his negotiations with attorneys representing the ship can not 
be held to create any greater liability than similar negotiations of 
district attorneys in continental United States. Further, the sug- 
gestion that the Government does not pay interest on admiralty 
judgments is refuted by section 3 of the suits in admiralty act of 
March 9, 1920, 41 Stat. 526, which provides that an admiralty “ de- 
cree against the United States or such corporation may include cost 
of suit, and when the decree is for a money judgment interest at 
the rate of 4 per cent per annum until satisfied or at any higher 
rate which shall be stipulated in any contract upon which such 
decree shall be based. Interest shall run as ordered by the court.” 
I am not advised of any instance where an admiralty judgment 
against the United States has been settled by the waiver of any in- 
terest thereon allowed by the court. 

Here interest was ordered by the court to run from the date of the 
decree to date of payment, and the judgment may not be compro- . 
mised upon payment of principal and costs, except as provided in 
section 3469, Revised Statutes. See 13 Op. Atty. Gen. 479. Pre- 
sumably the ship was released under bond and there would appear 
to be neither reason nor justification for compromise of the judg- 
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ment and certainly interest thereon may not be waived by the dis- 
trict attorney or the Governor, for, as stated in Pacific Hardware 
Co. v. United States, 49 Ct. Cls., 327, 335: 

It is unquestionably true that an official of the Government is not author- 


ized to give away or remit a claim due the Government. This rule is grounded 
in a sound public policy and is not to be weakened. 


Answering your question specifically you are advised that the dis- 
trict attorney is not authorized to accept the principal and costs of 
the judgment in full settlement thereof, but should enforce settle- 
ment in accordance with the terms of the decree; that is, he should 
collect the principal and interest thereon until paid, and the costs. 


(A-13517) 


FOREIGN SERVICE—SALARY OF VICE CONSUL IN CHARGE OF 
CONSULATE 


In view of the provisions of sections 1764 and 1765, Revised Statutes, the 
specific appropriation for “ Chargés d'affaires ad interim,” and the restric- 
tions contained in section 1685, Revised Statutes, as amended by the act 
of May 24, 1924, 43 Stat. 143, the salary of a clerk and vice consul which 
is equal to, or more than one-half, that of the principal officer of the 
consulate, may not be increased by the Department of State and charged 
to the appropriation for clerk hire at consulates, for the period the clerk 
and vice consul is in charge of the consulate during the absence of the 
principal officer. 


Decision by Comptroller General McCarl, April 29, 1926: 

In the settlement of the accounts of R. Frazier Potts, clerk and 
vice consul, United States consulate, Para, Brazil, for the quarter 
ended September 30, 1925, there is for consideration the legality of 
the payment to himself of $150 additional compensation during the 
period he was in charge of the consulate. 

It appears that the salary of Mr. Potts as clerk and vice consul 
prior to July 1, 1925, was at the rate of $1,800 plus $200, a total of 
$2,000 per annum, and that beginning July 1, 1925, his salary was 
at the rate of $2,000 plus $200, or a total of $2,200 per annum. It 
is understood to be the administrative practice to fix a basic com- 
pensation for clerks at consulates and an additional compensation 
while at their posts of duty, and that the $200 additional in this 
case represents the additional compensation authorized for Mr. 
Potts while at his post of duty. The total is considered as the 
regular compensation of the clerk while at his post of duty. 

Attached to the voucher on which the payment here in question 
was made is a paper dated June 9, 1925 purporting to advise that 

_Mr. Potts had been granted— 


A temporary allowance at the rate of $600 * * * in addition to his 
regular compensation * * * during the period he is in charge. The 
amount involved will be considered as a special allowance. 


For the period July 1 to September 30, 1925, this increased his 
total compensation to the annual rate of $2,800, or an increase of 
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$150 for the quarter. This payment has been approved by the 
Department of State as a charge under the appropriation “Allow- 
ance for clerk hire at United States consulates,” act of February 
27, 1925, 43 Stat. 1017, providing as follows: 

For allowance for clerk hire at consulates, to be expended under the direc- 
tion of the Secretary of State, $1,550,000. * * * 

The authority vested in the Secretary of State relative to the 
expenditure of this appropriation is not an unlimited authority but 
is to be exercised subject to statutory restrictions and limitations. 
In this connection there is for consideration the provisions of sec- 
tions 1764 and 1765, Revised Statutes. There is for consideration 
also the specific appropriation made in the said act of February 
27, 1925, 43 Stat. 1015-16, as follows: 


CHARGES D’AFFAIRES AD INTERIM 


For salaries of foreign service officers or vice consuls while acting as chargés 
d'affaires ad interim or while in charge of a consulate general or consulate 
during the absence of the principal officer, $45,000: Provided, That after June 
30, 1924, vice consuls while in charge of a consulate general or consulate 
during the absence of the principal officer shall be entitled to additional com- 
pensation in the same manner and under the same conditions as foreign- 
service Officers as provided in section 17 of the act of May 24, 1924. 

Section 17 of the act of May 24, 1924, 43 Stat. 143, referred to in 
provision just quoted, provides as follows: 

That section 1685 of the Revised Statutes as amended by the Act entitled 
“An Act for the improvement of the Foreign Service, approved February 5, 
1915,” is hereby amended to read as follows: 

“Sec. 1685. That for such time as any Foreign Service officer shall be law- 
fully authorized to act as charge d'affaires ad interim or to assume charge 
of a consulate general or consulate during the absence of the principal officer 
at the post to which he shall have been assigned, he shall, if his salary is less 
than one-half that of such principal officer, receive in addition to his salary as 
Foreign Service officer compensation equal to the difference between such 
salary and one-half of the salary provided by law for the ambassador, minister, 
or principal consular officer, as the case may be.” 


Under this statute additional salary to a vice consul authorized 
to take charge of a consulate in the absence of the principal officer 
is authorized only “if his salary is less than one-half that of such 
principal officer.” Therefore, if the salary of the vice consul author- 
ized to take charge of the consulate in the absence of the principal 
officer is equal to, or more than one-half that of the principal of- 
ficer, no additional compensation is authorized. The law having 
thus prescribed the conditions and circumstances under which addi- 
tional compensation may be paid to a vice consul authorized to take 
charge of a consulate, it must be held that the provision thus made 
is exclusive and precludes the allowance of additional compensa- 
tion under any other circumstances and conditions or by the use ot 
any other appropriation. 

The regular salary of the consul, J. D. Hickerson, the eee 
officer in charge of the Para consulate, was at the rate of $3,500 per 
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annum during the quarter ended September 30, 1925. The regular 
salary of Mr. Potts, the clerk and vice consul authorized to take 
charge in the absence of the principal officer, was $2,200 per annum 


for the same period, which is more than one-half of that received 
by the principal officer. 

Accordingly, the action of the Department of State in attempting 
to increase the salary of Mr. Potts at the rate of $600 per annum dur- 
ing the period he was in charge of the consulate at Para, Brazil 
was unauthorized, and credit for the amount of $150 as additional 
compensation for the quarter ended September 30, 1925, must be 
and is disallowed. The accounts of this officer for any other period 
during which this question is involved will be adjusted and settled 
accordingly. 


(A-13691) 


SUBSISTENCE AT HEADQUARTERS—INTERNAL REVENUE AGENT 
ORDERED TO MAKE A PERMANENT CHANGE OF STATION 


Where an internal revenue agent in charge is ordered to proceed to another 
station to discuss the cénditions of work there prior to his assuming charge 
under a subsequent date and he assumes charge at the new station while 
there, he is not entitled to reimbursement of actual expenses for sub- 
sistence incurred by him after the date of his arrival at the new station. 


Decision by Comptroller General McCarl, April 29, 1926: 

There is for consideration the question whether John M. Roberts, 
internal revenue agent in charge, Columbia, S. C., hereinafter called 
the agent, is entitled to credit for payment made to himself as reim- 
bursement of actual expenses for subsistence incurred while at 
Columbia, S. C., during the period from September 26 to October 
15, 1925, inclusive. 

The agent in letter of March 23, 1926, to this office, makes the 
following statement: 


On the morning of September 24, 1925, I received an order from Mr. D. H. 
Blair, Commissioner of Internal Revenue, directing me to proceed to Colum- 
bia, S. C., in order to meet an emergency arising out of the transfer. of Internal 
tevenue Agent in Charge Ernest P. Hutchinson from the Columbia division to 
the Omaha division; and also one from Deputy Commissioner J. G. Bright, 
which directed me to proceed immediately to Columbia for a conference to 
discuss conditions and work in the Columbia division prior to October 1, 1925. 
To carry out these orders it was necessary for me to leave the following 
morning (September 25) for Columbia, S. C. 

I am enclosing herewith a copy of Deputy Commissioner Bright's letter and 
also a copy of Commissioner Blair's letter. Owing to a bad wreck on the Dixie 
Flyer, I was unable to arrive in Columbia until the evening of the 25th of Sep- 
tember. I immediately got in touch with Agent in Charge Hutchinson and my 
superior officer, Supervising Revenue Agent R. T. Miles, and the work of 
transferring was completed on the 26th of September. Supervising Revenue 
Agent Miles informed me when I requested information as to the transfer, as tc 
whether it was permanent or a temporary emervency, that he could not tell at 
that time, but would let me know in a few wecks. With this information in 
hand, I did uot unpack my books and papers, excent those which were abso 
lutely necessary, until the latter part of October, 1925. and remained transient 
in my living, awaiting information as to whether or not the transfer was 
permanent or temporary, for thirty days. 





DECISIONS OF THE COMPTROLLER GENERAL 875 


The letter from Deputy Commissioner Bright, referred to by the 
agent, was dated September 21, 1925, was addressed to him at Nash- 
follows: 
ville, Tenn., his regular duty station at that time, and was as 


You are hereby authorized and instructed to proceed to Columbia, South 
Carolina, and report to Mr. Hutchinson, internal revenue agent in charge of 
the Columbia division, on September 26, to discuss the conditions of work in 
that division prior to your assuming charge on October 1, 1925. 

You will be allowed actual necessary traveling expenses incurred in making 
the trip from Nashville to Columbia, subject to the limitations prescribed by 
law and departmental regulations, payable from the appropriation “ Colleet- 
ing the internal revenue.” 


On September 22, 1925, the Commissioner of Internal Revenue 
wrote to the agent as follows: 


In order to meet an emergency that has arisen it will be necessary 
to transfer internal revenue agent in charge FE. P. Hutchinson from Columbia 
to Omaha, effective October 1, 1925. This will leave vacant the position of 
revenue agent in charge at Columbia that you so capably filled up to the time 
of your transfer to the Nashville division. In view of your experience with 
conditions in the Columbia division, and relying upon your well-known quali- 
ties of being a good soldier, the bureau considered it necessary from the 
standpoint of the Government's interests to ask you to assume charge of the 
Columbia division on October 1, 1925. 

In view of the fact that your assistant, Mr. Marsh T. Polk, internal revenue 
agent in the Nashville division, has had extensive training for the position 
of agent in charge, it is felt that he can carry on the work of the Nashville 
division as your successor with but little tnterferente with the efficiency of 
that oflice. 


While the above-quoted letters of September 21 and September 22, 
1925, each referred to October 1 as the effective date of the transfer 
from Nashville to Columbia, the travel between said points was per- 
formed September 25 and the agent states that “the work of trans- 
ferring was completed on the 26th of September.” 

There would appear to be no room for doubt that the agent’s 
official headquarters or designated post of duty ceased to be Nash- 
ville on September 25 when he departed therefrom pursuant to an 
order to change station and that his post of duty was Columbia, 
S. C., on and after September 26, 1925, the date of his arrival there. 
Therefore he can not be regarded as in a travel status within the 
meaning of the act of April 6, 1914, 38 Stat. 318, and section 13 of 
the act of August 1, 1914, id. 680, while at Columbia at any time 
after said date. See 5 Comp. Gen. 337; and decision of April 5, 
1926, A-13503. 

In the decision last cited it was held that when an employee has 
his headquarters changed to, a different place and actually reports 
to his new station his post of duty changes from the date of his 
arrival at his new headquarters, notwithstanding the administrative 
designation of a subsequent date as the effective date of the transfer. 

Voucher 233 of the agent’s account for October, 1925, includes a 
charge of $5 per day for subsistence on September 26 to 30, in- 
clusive, a total of $25. 

11273°—26——57 
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Voucher 283 of the agent’s account for November, 1925, is for 
$99.04. Included in the voucher are items for transportation ex- 
‘ penses incurred in going to and from Greenville, S. C., and for sub- 
sistence expenses incurred at Greenville while the agent was there 
on Official business. These items are properly allowable. The allow- 
able items are as follows: 


Transportation expenses incurred in going to and from Greenville, 8S. C_ $16.14 
I I his eles east 
Subsistence on October 13, 1925 

Subsistence on October 14, 

Subsistence on October 28, 

Subsistence October 29, 


Total 
The balance of $63.90 is for subsistence expenses incurred at the 
agent’s post of duty. He is not entitled to credit therefor. Ac- 
cordingly, $63.90 plus $25 in voucher 233, a total of $88.90, will, 
therefore, be disallowed in the next settlement of his accounts. 


(A-14003) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—PERSONS 
STANDING IN “LOCO PARENTIS ” 


The relationship of a sister to a slightly younger brother, both of whom, to- 
gether with younger children, were left orphans by the death of their 
parents and who maintained a common household, may not reasonably 
be considered as that of loco parentis within the meaning of the World 
War adjusted compensation act of May 19, 1924, 43 Stat. 121, and the sister 
is not entitled to the adjusted service credit based on the military service 
of her veteran brother. 


Decision by Comr’ ‘er General McCarl, April 29, 1926: 

Agnes H. Cx i has requested review of the action of this office 
in denying appivval of her claim for the amount of $573 adjusted 
service credit based on the military service of her brother, Oscar A. 
Carlson, deceased World War veteran. 

The veteran died July 25, 1924, without having filed ‘an applica- 
tion for an adjusted service certificate. Claimant alleges a right to 
the adjusted service credit as the veteran’s dependent “ mother,” on 
the basis that she stood in loco parentis to him for at least one year 
prior to his military service. 

The World War adjusted compensation act does not authorize pay- 
ment of the adjusted service credit to a dependent sister of the vet- 
eran. Section 601 of the statute authorizes payment to the depend- 
ent mother, if no unmarried widow or child survive the veteran. 
Section 602 of the statute requires the dependency of the mother at 
the time of the veteran’s death to be shown. In section 607 of the 
statute the term “ mother ” is defined to include “ persons who have, 
for a period of not less than one year, stood in loco parentis to the 
veteran at any time prior to the beginning of his service.” 
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It appears that both of the parents of claimant and her brother, 
the veteran, had died by the time claimant was 17 years old and her 
brother a year and one-half younger; that there were two other 
younger children, one of whom died about 1909; that because claim- 
ant was the oldest she assumed the responsibility of the home from 
the year 1907 until after the brother had entered the military service 
in 1917; that for some time prior to the brother’s entrance into the 
service he and his two sisters were employed to maintain a common 
household; that the brother made an allotment of $10 per month to 
his older sister and $5 per month to his younger sister during his 
service; that the younger sister married in 1920; that the salary of 
the older sister is $120 per month when employed, but that, due to 
ill health, she has not been able to work continuously; and that at 
the time of his death the veteran contributed in part to her support, 
claimant alleging that she was dependent upon him for such aid. 

The ordinary definition of loco parentis is one who takes an orphan 
or destitute child into his home and treats it as a member of his own 
family, educating it and supporting it as if it were his own child, 
or it might be expressed as one who means to put himself or herself 
in the situation of lawful parent to the child. with reference to the 
office and duty of making provision for the child. The relationship 


of a sister to a slightly younger brother, both of whom together with 
younger children are left orphans by the death of both parents and 
who maintain a common household, may not reasonably be consid- 
ered as that of loco parentis. It is shown that all of the children 
helped in maintaining a common household, and it would be almost 
as reasonable to suppose that the brother stood in loco parentis to 
to the sister. On the evidence of record it must be concluded, there- 


fore, that the relationship of “ mother,” within the meaning of the 


World War adjusted compensation act, has not been established by 
claimant. 

In view of the failure to establish such relationship as required 
by the controlling statute, there is no necessity to consider the evi- 
dence of dependency. 

The claim must be and is denied. 


(A-14010) 


APPROPRIATIONS, AVAILABILITY BEYOND FISCAL YEAR—VIRGIN 
ISLANDS 


The indefinite amount appropriated by the act of February 11, 1925, 43 Stat. 
863, for the expenses of the temporary government of the Virgin Islands, 
even though contingent upon the amount of local revenues collected and 
paid into the treasuries of said islands. is nevertheless a part of the 
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amount appropriated for the fiscal year ending June 30, 1926, and may be 
used only for the payment of obligations legally incurred during that 
fiscal year. 


Comptroller General McCarl to the Secretary of the Navy, April 29, 1926: 

I have your letter of April 16, 1926, requesting decision upon a 
question arising in connection with the so-called bonus appropriation 
made by the act of February 11, 1925, 43 Stat. 863, vontaining an 
appropriation for the temporary government of the West Indian 
Islands, and more particularly as to when such bonus amount be 
comes available for expenditure. ‘The appropriation is in the follow- 
ing terms: 


For expenses incident to the occupation of the Virgin Islands and to the 
exccution of the provisions of the Act providing a temporary government for 
the West Indian Islands acquired by the United States from Denmark, and for 
other purposes, approved March 3, 1917, to be applied under the direction of 
the President, $270,150, plus so much of $29,850 additional as may equal the 
sum of revenue collected and paid into the treasuries of said islands in excess 
of $270,150; °* °* *. 


It is stated in your letter that: 

The Governor of the Virgin Islands in a recent dispatch expresses his under- 
standing that the bonus of $29,850.00 authorized by the above quoted act * Can 
be spent any time after the end of the present fiscal year if earned.” The 
Governor reports that it will be impossible to determine the total amount of 
local revenues until about thirty days after the end of the fiscal year on account 
of which the amount of the bonus will not be known until some time in August. 

The appropriation made by the provision of law quoted above is 
an annual one for the fiscal year 1926, and the amounts therein made 
available are for the purpose of taking care of expenditures lawfully 
authorized to be incurred during that fiscal year only, incident to the 
occupation of the Virgin Islands and the execution of the provisions 
of the act of March 3, 1917, 39 Stat. 1132, there being nothing in the 
appropriation specifically providing for its continuing availability 
for expenditures incurred subsequent thereto. See paragraph 1, 
General Accounting Office General Regulation No. 39, 4 Comp. Gen. 
1085. Under the terms of the appropriation no part of the amount 
of $29,850 becomes available for expenditure until the amount of 
local revenues collected and paid into the treasuries of the islands 
exceeds the sum of $270,150. Until that amount of revenues has 
been collected and paid into the treasuries of said islands there is no 
authority under the appropriation to use for expenditures an amount 
in excess of the $270,150 appropriated thereunder unconditionally. 

The understanding of the Governor of the Virgin Islands, as in- 
dicated in your letter, that the bonus can be spent any time after 
the end of the present fiscal vear if earned is correct only in so far 
as such bonus may be used to pay obligations legally incurred during 
the present fiscal year for needs of such fiscal year but not for the 
payment of obligations incurred subsequent thereto. While the alle- 
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gations of the governor that it will be impossible to determine the 
total amount of local revenues until about 30 days after the end of the 
present fiscal year may be true, it should not be difficult to determine 
with some degree of certainty when the amount of revenues will ex- 
ceed the sum of $270,150 and thereafter keep such,records as will 
enable the local authorities to determine the incoming revenues and 
the amount or amounts as bonus which may be legally obligated dur- 
ing the present fiscal year. It is obvious, however, that the bonus 
provided for in this appropriation, being a part of the appropriation 
itself, made for the fiscal year 1926, can not be considered as avail- 
able for expenditure in paying for expenses incurred subsequent to 
that fiscal year. 

The question submitted is answered accordingly. 


(A-13924) 


FOREIGN SERVICE—VISA FEES 






Where an American consular officer visas a second passport for an alien because 
the previous passport regularly visaed had expired before use could be 
made of the visa, refund of the fees charged for-the service rendered in 
visaing the second passport is not authorized. 

Comptroller General McCarl to the Secretary of State, May 1, 1926: 

There has been received your letter of April 10, 1926, submitting 
for decision the question as to whether the United States consul at 
Mexicali, Mexico, is authorized to refund the sum of $20 collected 
as fees for visas on two passports issued by the Italian consul, Los 
Angeles, Calif., under the following circumstances: 

Misses Antonia and Filomena Parciale, Italian subjects, applied 
for and received passport visas as nonimmigrants at the American 
Consulate at Mexicali B. C., Mexico, on October 18, 1925, for which 
they paid the sum of $20, The immigration authorities at Tia Juana, 
Calif., declined to admit them until they had presented a doctor’s 
certificate regarding the health of their brother whom they expected 
to visit in the United States. Before the required certificate was 
received their passports, issued by the Italian Government and 
visaed by the United States consul, expired and as the visas extended 
only through the period the passports were effective they auto- 
matically became void. 

Paragraphs 1 and 2, subdivision F, of the rules of the Bureau of 
Immigration of July 1, 1925, stipulate that— 

Par. 1. No immigrant, whether a quota immigrant or nonquota immigrant, 
of any nationality shall be admitted to the United States unless such immigrant 


shall present to the proper immigration official, at the port of arrival, an immi- 


gration visa duly issued and authenticated by an American consular officer: 
* . + 
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Par. 2. No alien shall be admitted to the United States as a nonimmigrant 
unless such alien shall present to the proper immigration official, at the port of 
arrival, a passport or official documents in the nature of passports issued by 
the government of the country to which he owes ere and duly visaed 
and authenticated by an American consular officer: * * 


The Italian vice consul at Los Angeles instead of extending or 
renewing the old passports of the aliens issued new ones which 
thereafter were visaed by the United States consul on January 4, 
1926, and fees therefor amounting to $20 were collected. The United 
States consul has requested authority to refund the last amount 
collected and it is suggested that this amount should be regarded as 
improperly collected. 

Section 2, paragraph (h) of the act of May 26, 1924, 43 Stat. 154, 
provides that: 


A fee of $9 shall be charged for the issuance of each immigration visa, 
which shall be covered into the Treasury as miscellaneous receipts. 


And section 7, paragraph (h) of the same act provides that a fee 
of $1 shall be charged for the furnishing and verification of the 
application for such visa, which amount shall also be covered into 
the Treasury as miscellaneous receipts. 

The regulations of the Department of State fix the validity of a 
visa on the passport of an alien at one year, unless as in the instant 
case, the passport of the alien expires within said period; in which 


case the visa expires with the passport. 

The question of refund of fees collected by consuls has been the 
subject of several decisions by this office and it has uniformly been 
held that such fees, including those collected for visas, may be 
refunded if improperly collected as a result of the fault or negli- 
gence of officers or employees of the consulates but that the fees can 
not be refunded when through accident or the fault, negligence, or 
misfortune of the alien the passport is lost or no use is made of the 
visa. See 3 Comp. Gen. 116. It has also been held that restrictive 
provisions of the immigration law can afford no basis for refund 
of any part of the charge for the visa of passports of individuals 
who may be affected by said provisions. 3 Comp. Gen. 459; 4 id. 
81. In the instant case the necessity for the visa of the second set 
of passports was due to the expiration of the passports previously 
issued by the aliens’ own country, and in so far as the record dis- 
closes was not due to any fault or negligence on the part of the 
officers or employees of the United States. 

You are accordingly advised that refund of any part of the fees 
collected is unauthorized. 
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ADVERTISING, ACCEPTANCE OF OTHER THAN THE LOWEST BID— 
SPECIAL EQUIPMENT 


Where laundry equipment required for Saint Elizabeths Hospital and which 
will be operated in part by patients suffering from mental diseases necessi- 
tates extraordinary protective devices and diminution of fire hazard, and 
the lowest bidder does not offer such equipment, such bid is not necessarily 
required to be accepted but the bid should be accepted which is most ad- 
vantageous to the United States, the initial cost, upkeep, and protective 
devices considered. 


Comptroller General McCarl to the Secretary of the Interior, May 1, 1926: 

I have your indorsement of April 14, 1926, forwarding certain 
papers submitted to you by the Superintendent of Saint Elizabeths 
Hospital relative to acceptance of certain bids for laundry equipment 
consisting of press machines, tumblers, and extractors and requesting 
decision whether the proposed acceptances are in accord with sec- 
tion 3709, Revised Statutes. 

It appears that the hospital authorities ttilize the services of cer- 
tain patients whose work is a matter of therapy, the laundry force 
consisting of 34 paid employees and about 140 patients, and it 
is represented as highly necessary that the equipment “be what is 
known as fool-proof machinery, where appliances are considered.” 
In order to secure such machinery, proposals were mailed to a num- 
ber of laundry machinery manufacturing companies and bids were 
received as follows: The Troy Laundry Machinery Co. offered to 
deliver two press machines for $1,310 and one tumbler for $3,583, 
submitting no bid on the extractor. The American Laundry Ma- 
chinery Co. offered to deliver two press machines for $1,400, one 
tumbler for $3,900, and one extractor for $3,321, less an allowance 
of $400 for the old extractor. The Raymond Manufacturing Co. 
offered to deliver two press machines for $933, one tumbler for $3,037, 
and one extractor for $3,033, less an allowance of $700 for the old 
extractor. No other bids were received. 

It has been recommended by the hospital’s foreman of laundry and 
the hospital’s electrical engineer, after an examination of similar 
equipment in use, that the lowest bid, that of the Raymond Manufac- 
turing Co., be accepted for delivery of the extractor at a price of 
$3,033, less $700 for the old extractor. They also recommend that 
the bid of the American Laundry Machinery Co. for delivery of 
the two press machines at $700 each, or $1,400, be accepted, notwith- 
standing the lower bids of the Raymond Co. and the Troy Company. 
They further recommend that the bid of the American Laundry 
Machinery Co. for delivery of a tumbler for $3,900 be accepted in- 
stead of the bid of the Raymond Company for delivery of a tumbler 
for $3,037, There is no question as to acceptance of the lowest bid 
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for the extractor and the present submission relates to the proposed 
acceptance of the higher bids for the press machines and tumblers, 

The reasons for the proposal to accept the highest bid for the 
press machines are stated as follows: 


The specifications call for a press that is equipped with a “safety shield 
to be provided around head (ironing plate), and to be so electrically inter- 
locked with operating button so that should head meet any obstruction, how- 
ever slight, in its downward course in making contact with buck that it (the 
head) will automatically stop its downward motion.” The only machine 
equipped with this safety shield is the one offered by the American Laundry 
Machinery Co. The machine offered by the: other company will have to be 
operated by two hands. It is the contention of the bidder on this machine 
that, it being necessary to use both hands in operation, the operator cannot 
eatch his hand in the machine. This might be very well under most condi- 
tions, but it would not afford protection where it is most needed. In a 
hospital for the insane, protection for the patient who may work in the laundry 
and place his hand on the machines while in operation must be considered. 
We consider the danger from this source too great to be overlooked, and for 
the reasons stated believe that the only machines that should be considered 


for use in this hospital are the ones offered by the American Laundry 
Machinery Co. 


The reasons assigned for recommending acceptance of the highest 
bid for the tumbler rather than the lower one are as follows: 

* * * The tumbler proposed by the Raymond Mfg. Co. has a maximum 
temperature of 125°. Temperatures of this maximum are a new thing with 
the hospital employees, and one of which we have no knowledge. It is sug- 
gested that this class of machine was in use in the Government Printing 
Office, the Indian schools at Phoenix, Arizona, and other points, and that they 
were giving satisfaction. The hospital investigated the one at the Govern- 
ment Printing Office, and found it was a smaller machine for towels and small 
articles. Inquiries made about the one in use in the Indian schools and from 
information furnished, it was learned this machine was giving satisfaction, 
but we do not believe it was in use in as large a plant as this hospital, and on 
as heavy a class of material as would be used in this institution, such as 
blankets. 

* ’ * . * * * 

This tumbler does not meet the requirements of the specifications respecting 
temperature and handling or disposing of lint, and cooling of load. These 
items were inserted in the specifications to insure the securing of a machine 
that would meet the requirements of the laundry from the standpoint of 
efficiency, and with a minimum fire hazard. Unless proper arrangements are 
made to dispose of the lint, this will accumulate and cause trouble and become 
a fire hazard. Even if a tumbler was installed for trial and it would do the 
work, if the low temperature required a longer time to do the work and in- 
ereased the fire hazard, it would not conserve the best interests of this hos- 
pital to purchase such a machine. In order to get out the quantity of work 
necessary, the hospital might have to purchase two of these low-temperature 
machines. This would not only take up more space, require additional oper- 
ators, but be a much greater expense than one high-temperature machine. 
In view of all the circumstances, it would seem that the best interests of the 
hospital would be conserved by awarding the drying tumbler to the only 
bidders on the specifications, the American Laundry Machinery Co. 


The matter of advertising for, and acceptance of, bids was care- 
fully considered: by this office in decision dated March 30, 1926, 
A-13103, 5 Comp. Gen. 776, and it was there held that the purpose 
of the requirement was at least threefold, namely: “(1) To secure 
public supplies at the lowest prices obtainable; (2) to insure equal 
opportunity for all wishing to do business with the United States; 
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and (3) to prevent favoritism.” It has been held, also, that specifi- 
cations should be drawn, not to cover the mechanical construction of 


any particular make of equipment, but to show the Government’s 
needs in the matter of service requirements; and that the bid most 
advantageous to the Government must be accepted. See decision 
of March 26, 1926, A-13506, 5 Comp. Gen. 771. 

The utilization of services of patients at the hospital suffering 
from mental diseases presents a condition proper for consideration 
in determining whether acceptance of other than the lowest bid will 
be most advantageous to the Government. The bid most advan- 
tageous to the United States should be accepted, initial cost, up- 
keep, and protective devices for the operatives considered, and the 
administrative determination in the matter should be evidenced by 
a certificate supported by a statement of the facts and considerations 
on which such determination is based. 

The question is answered accordingly. 


(A-12320) 
NATIONAL GUARD PAY—ARMORY DRILL—FILIPINOS 


The enlistment in the National Guard of Hawaii of natives of the Philippine 
Islands who are not citizens of the United States and those who have 
not declared their intention to become citizens of the United States is 


contrary to law, and no right to armory-drill pay accrues to them under 
such enlistment. 


Comptroller General McCarl to Capt. Herbert Baldwin, United States Army, 
May 3, 1926: 


There has been received your 7th endorsement of November 20, 
1925, transmitting supplemental pay roll of Company L, 298th In- 
fantry, National Guard, Territory of Hawaii, covering armory drill 
pay alleged to be due the officers and enlisted men of said company 
for the period July 1 to September 30, 1924, and requesting to be 
advised as to whether you are authorized to pay same in view of 
the letter of the Adjutant General of Hawaii dated September 4, 
1925, and copies of radiograms attached to the pay roll. 

On the pay roll is a certificate signed by the commanding officer of 
said company as follows: 

The names of the officers and enlisted men which appear hereon were not 
omitted from the orivinal roll of this organization for the period covered 
herein (Vou. # 321, Accounts of Captain Herbert Baldwin, F. D., Honolulu, 
T. H., for March, 1925). The names of the officers which appear hereon did 
appear on the original roll, but they were not paid on account of the ruling 
contained in the radiograms mentioned herein. The names of the enlisted 
men which are included on this roll did appear on the original roll, but they 
were not paid because it was believed that they were not entitled to pay on 
account of not being citizens of the United States of America, nor having 
made legal declaration of intention of so becoming. See attached true copies 
of paragraph 3, Radiogram No. 2354, Office of The Adjutant General, Wash- 
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ington, D. C., dated October 16, 1924; paragraph 1, Radiogram No. 2189. Head- 
quarters Hawaiian Department, Honolulu, T. H., dated October 18, 1924; and 
Radiogram No. 2363, Office of The Adjutant General, Washington, D. C., dated 
October 21, 1924. 

All enlisted men whose names appear hereon, with the exception of those 
who have after their names a remark to the contrary, have had no previous 
service in the U. S. Army, Regular Army, Navy, or Marine Corps. 


Paragraph 3 of the Radiogram of October 16, 1924, as clarified 
by the Radiogram of October 21, 1924, referred to, is as follows: 


After conference with Colonel Smoot, following for information Adjutant 
General of Hawaii: 

Filipinos resident of Territory who are also citizens or have made declara 
tion eligible for enlistment. Immediately discharge those ineligible. If any 
make declaration, any can be immediately reenlisted. * * * No pay for last 
quarter to ineligible Filipinos or offic ers belonging to organizations where this 
ruling affects pay of officers * * *, 


In said letter of September 4, 1925, the Adjutant General of 
Hawaii, states: 


2. The actual facts and circumstances of the discharge of these soldiers 
are that there were many, several hundred in fact, Filipinos in the Hawaii 
National Guard who had been previously enlisted with the assumption that a 
Filipino owing allegiance to the United States by virtue of his birth in the 
Philippine Islands was entitled to enlistment in the Natonal Guard of the 
United States and of the Territory of Hawaii. After much discussion with 
Federal and Territorial legal authorities, opinions were promulgated that a 
Filipino was not eligible to service in the Hawaii National Gaurd unless he 
was a citizen of the United States by virtue of his birth within the United States 
proper or through having declared his intention of becoming a citizen of the 
United States and eventually having secured his full citizenship papers. On 
account of such ruling by the Territorial Attorney General, no Territorial funds 
could be spent on these soldiers nor could they receive any Territorial National 
Guard pay. 

3. When the decision mentioned above was published in the local newspapers 
through the Attorney General's office, Territory of Hawaii, the officer in charge 
of National Guard affairs, Headquarters Hawaiian Department, and the 
finance officer of the Hawaiian Department decided that these same Filipino 
Guardsmen were also not entitled to Federal pay though they had honestly 
and faithfully performed their usual weekly drills in a satisfactory manne. 
Approximately 800 Filipinos who were in the class as defined by the Attorney 
General as not being eligible for service in the Hawaii National Guard were 
honorably discharged during the months of November, December, and Jan- 
uary, and without receiving pay due them for the quarters ending December 
31, 1924, and March 31, 1925. 

4. It is the opinion of these headquarters that these ex-soldiers (Filipinos) 
having been legally enlisted and having faithfully performed their duties for 
several months to several years (many of them having served a year or more 
in the Army of the United States during the World War) are certainly en- 
titled to Federal pay to the date of their discharge. 


While not expressly so stated, it is implied that the enlisted men 
in question are natives of the Philippine Islands and have not de- 
clared their intention to become citizens of the United States. 

The treaty of December 10, 1898, proclaimed April 11, 1899, 30 
Stat. 1754, under which the Philippine Islands were ceded to the 
United States, provided in article 9 thereof that the civil rights and 
political status of the native inhabitants of the territories ceded shall 
be determined by the Congress. 
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In section 2 of the act of August 29, 1916, 39 Stat. 546, it is pro- 
vided that all inhabitants of the Philippine Islands who were 
Spanish subjects on April 11, 1899, and then resided in said islands, 
and their children born subsequent thereto, shall be deemed and held 
to be citizens of the Philippine Islands, except those who elected to 
remain Spanish subjects and those who have become citizens of some 
other country. 

It thus appears that United States citizenship has not been con- 
ferred upon the native inhabitants of the Philippine Islands as 
such. See in this connection 26 Comp. Dec. 762, and act of January 
26, 1918, 40 Stat. 432. 

The Judge Advocate General of the Army (Digest of Opinions— 
1917,.p. 82) held: 

Only citizens of the United States or persons who have declared their inten- 
tions to become citizens of the United States are eligible for enlistments in the 


Medical Enlisted Reserve Corps. * * * citizens of the Philippine Islands 
are, therefore, ineligible. 


Sections 57 and 58 of the act of June 3, 1916, 39 Stat. 197, pro- 
vides: 

Sec. 57. Composition of the militia——The militia of the United States shall 
consist of all able-bodied male citizens of the United States and all other able- 
bodied males who have or shall have declared their intention to become citizens 
of the United States, who shall be more than eighteen years of age and, except 
as hereinafter provided, not more than forty-five years of age, and said militia 
shall be divided into three classes, the National Guard, the Naval Militia, and 
the Unorganized Militia. 

Sec. 58. Composition of the National Guard.—The National Guard shall con- 
sist of the regularly enlisted militia between the ages of eighteen and forty-five 
years organized, armed, and equipped as hereinafter provided, and of com- 
missioned officers between the ages of twenty-one and sixty-four years. 

This latter section was amended by the act of February 28, 1925, 

3 Stat. 1075, but the amendment does not affect the question here 
involved. 

Section 57 prescribes that the militia (all of the militia) shall con- 
sist of able-bodied male citizens of the United States, and section 58 
that the National Guard class of militia shall consist of “the regu- 
larly enlisted militia.” 

The law is mandatory that members of the National Guard shall 
consist of able-bodied male citizens of the United States and all other 
able-bodied males who have declared their intention to become citi- 
zens of the United States, and these statutory requirements can not 
be waived. As said enlisted men were not citizens of the United 
States nor had declared their intention to become such they were 
not eligible for membership in the National Guard, their enlistment 
therein was contrary to law and no right to pay thereunder accrued 
to them. See 1 MS. Comp. Gen. 753, September 6, 1921; 4 Comp. 
Gen. 244. 

Payment of the pay roll submitted is not authorized. 
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(A-12388) 
CHECKS—INDORSEMENT 





Mere possession of a Government check which has not been indorsed by the 
payee is not sufficient evidence of a claim against the United States to 
authorize payment of the check to the holder thereof. 

Decision by Comptroller General McCarl, May 3, 1926: 

Consideration has been given to request of the firm of B. B. Shim- 
onowsky and Brother, dated March 16, 1926, that it be authorized to 
indorse and collect three checks, which are presented, issued by H. E. 
Mitchell, special disbursing agent, United States Veterans’ Bureau, 
Whipple Barracks, Arizona, under symbol 11286, to Hans Hoeft, 
Vicente Chacon, and Jay C. Gooch, former employees of the United 
States Veterans’ Bureau, for salary to date of resignation, in the 
amounts of $8, $4.80, and $6.13, respectively. 

None of the above-described checks bear the indorsement of the 
payee. Claimant states that diligent effort to learn the present ad- 
dresses of the payees has not been successful, and submits an affidavit 
as follows: 













We, hereby, certify that we are aware and know that the firm of B. B. 
Shimonowsky and Brother has received checks: 


No. 25125 in favor of Hans Hoeft 
° 26496 in favor of Vicente Chacon 
26498 in favor of Jay C. Gooch 


to apply on account and endorsement having been omitted, we have assisted 
in an attempt to locate the whereabouts of the above-mentioned parties, and 
the firms as well as our efforts have been unsuccessful. 

We do not know and do not believe that anyone with whom we are in touch 
knows the present whereabouts of said parties. 




















In witness, whereof, we have set our seal this 12th day of December, 1924. 
(Signed) L. C. LEACH. 
(Signed) CuaAs. GILBERT. 


Subscribed and sworn to before me. 
(Signed) Il. A. M. Borur. 


Notary Public. 
My commission expires October 27, 1928. 


af, 


The affiants aver they know that the firm of B. B. Shimonowsky 
and Brother received the checks in question to apply on account. 
They do not state upon what facts or cimcumstances their knowledge 
is predicated, from whom the checks were received, the conditions 
under which they were received, or upon whose account or accounts 
they were to be applied. 

The evidentiary value of an ex parte aflidavit, at best, is weak and 
although the allegations in the affidavit here presented be accepted as 
true, they do not e:tablish facts sufficient to show on the part of the 
payees of the checks the act of, or the intent to, make the claimant 
owner of the checks; nor do the allegations show even an oral power 
of attorney by the payees authorizing claimant to indorse said 
checks for them. Cosmopolitan Trust Uo. v. Leonard Watch Co., 
143 N.E. 827. 
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It appears to have been due to the negligence of the claimant or 
his authorized agent that the checks were accepted without indorse- 
ment, and, while not here material, it may be proper to state that 
claimant’s remedy, if any, would seem to be against the payees of 
the checks. Marling v. Fitz Gerald, 138 Wis. 93, 120 N.W. 388; 
Planters Bank and Trust Company v. Yelverton, 117 S.E. 299. 

In the absence of satisfactory evidence showing that the payees 
transferred the checks to the claimant and authorized it to indorse 
ior them, mere possession of the unindorsed checks—the holder being 
a mere equitable assignee (Salem v. Bank of State of New York, 
97 N. Y. S. 361; Schoepfer v. Tommack, 97 Ill. Apps. 562)—vests 
in the holder no legal claim against the United States requiring 
settlement by this office. II Lawrence, First Comptroller’s Deci- 
sions, 455; III id. 18; 9 Comp. Dee. 663. 

Accordingly, upon the record presented, payment of the checks 
in question is not authorized and they will accordingly be returned 
to the claimant without prejudice to submit claim to this office for 
consideration at the proper time under the provisions of sections 306, 
307, and 308 of the Revised Statutes of the United States. 


(A-13552) 


PROPERTY, PRIVATE—LOST OR DESTROYED IN MARINE 
DISASTERS 


The wreck or destruction of an airship or airplane is not a “shipwreck or 
other marine disaster” within the meaning of the act of October 6, 1917, 
40 Stat. 389, so as to entitle officers and enlisted men of the Navy to re- 
imbursement for their personal property lost by reason of such wreck or 
destruction. 


Decision by Comptroller General McCarl, May 3, 1926: 

There is for consideration the question whether Lieut. L. S. 
Sutliff, (SC) United States Navy, is entitled to credit for $39 paid 
to Walter Johnson, A. C. M. M., United States Navy, as reimburse- 
ment for personal property lost in the disaster which resulted in 
the destruction of the airship Shenandoah, on September 38, 1925; 
also whether Lieut. H. E. Groos, (SC) United States Navy, is en- 
titled to credit for $5 paid Arthur Mills, A. M. M. 2C, as reimburse- 
ment for property lost in connection with the crash of plane A-@/8%5, 
at Oceanside, Calif., on October 24, 1925. Application for said 
payments was made on 8. & A. Form No. 378, providing for reim- 
bursement of personal property lost by enlisted men in a marine 
disaster, and was approved by the Chief of the Bureau of Navi- 
gation. 

Officers and enlisted men of the Navy are entitled to reimburse- 
ment for loss of personal property due to marine disaster by the 
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act of October 6, 1917, 40 Stat. 389-390. That act authorizes reini- 
bursement for loss, destruction, or damage to their personal property 
and effects “due to operations of war or by shipwreck or other 
marine disaster when such loss, destruction, or damage was without 
fault or negligence on the part of the claimant.” The act con- 
fers no authority for reimbursement when the loss or damage was 
not due to one of the causes enumerated—that is, operations of 
war, shipwreck or other marine disaster. 1 Comp. Gen. 104. 

It appears that Johnson was a member of the crew of the airship 
the U. S. S. Shenandoah, which was destroyed in a storm while sail- 
ing over land in Ohio on September 3, 1925, and that the payment 
in question was for uniform and clothing lost in the destruction 
of said airship. The question is whether the wreck or destruction 
of the Shenandoah was a shipwreck or marine disaster within the 
meaning of the statute. 

The expression “shipwreck or other marine disaster” as used 
in the act of October 6, 1917, clearly classes shipwreck as a marine 
disaster. A marine disaster is a disaster occurring wholly on the 
high seas or upon navigable waters. Decision A—9426, April 10, 
1926, 56 MS. Comp. Gen. 411; The Plymouth, 70 U. S. 20; The 
Troy, 208 U. S. 321. 

While much nautical terminology is used in aviation, airships 
and airplanes are designed to navigate the air, not the sea; sea- 
planes, it is true, are equipped to take off from and alight upon the 
water, and can sustain themselves for long periods and can travel to 
considerable distances on the surface of the water; they are not 
“ships” within the meaning of the term as used in the act of Octo- 
ber 6, 1917. The terminology “ shipwreck or other marine disaster ” 
has a well-defined meaning, and that meaning does not include in 
the present state of the language and of aviation aircraft of any 
form. Losses occurring as the result of wrecks or crashes of air- 
craft are, therefore, not included within the terms of the act of 
October 6, 1917, and may not be reimbursed thereunder. Accord- 
ingly, credit must be disallowed. 


(A-13888) 
COMPENSATION, ADDITIONAL—BLOOD TRANSFUSION 


As a blood-transfusion operation involves on the part of the donor the render- 
ing of a service rather than the sale of a commodity, the payment of a fee 
or compensation therefor to an enlisted man of the Army whose pay or 
emoluments are fixed by law or reguiation is prohibited by the provisions of 
section 1765, Revised Statutes, notwithstanding it may have been rendered 
in an emergency. 
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Comptroller General McCarl to the Secretary of War, May 3, 1926: 
There has been received your request of April 6, 1926, for decision 

whether appropriations carried in the current Army appropriation 

act for “ Medical and Hospital Department,” may be used to pay en- 


listed men of the Army for furnishing blood for transfusion pur- 
poses. 


With respect to this matter you submit the following explanation: 


Blood transfusion is an approved medical procedure to save life in certain 
emergencies, It can not, however, be done indiscriminately; that is to say, it 
is an established scientific conclusion that human blood is of several types, 
and that one type of blood can not be transfused without danger into the 
veins of a patient whose blood is of another type. Before transfusion can 
safely be done, positive knowledge of the type of the blood to be transfused is 
needed. Since transfusion is essentially an emergency operation, it is equally 
necessary to know beforehand where suitable types of blood can be had, and 
every hospital applying this measure must have available a list of persons 
willing to furnish blood (generally termed donors) whose blood types are 
known in advance and who can be had promptly on call. 

The Army hospitals are in the same situation in this respect as the Navy 
hospitals, and probably in no different case from the hospitals operated by the 
other Government medical services. In order that the required blood types may 
be readily available, the only practical procedure is to find them among the 
hospital personnel. Even though the proper types could be found among private 
citizens of the community or neighborhood, such private citizens would fre- 
quently not be accessible on call. The personnel immediately attached to the 
hospital must, therefore, in actual work, be turned to for tested donors. 


The situation as thus presented is not materially different from 


the matter as presented by the Navy Department and which was the 
subject of my decision of February 24, 1926, 5 Comp. Gen. 658. 
Careful consideration has been given to the representations and 
arguments submitted in your letter, but there appears no reasonable 
basis for concluding otherwise than that a person submitting to a 
blood-tranefusion operation for the benefit of a patient renders a 
personal service. Therefore, if such person is an enlisted man, or 
holds any other position in the Government service, the salary, pay, 
or emoluments of which are fixed by law or regulations, the payment 
of additional compensation because of the transfusion operation is 
prohibited by the provisions of section 1765, Revised Statutes. See 
in this connection 5 Comp Dec. 916, in which it was held that a 
private in a company of volunteers who happened to be a physician 
could not be paid for professional services rendered in an emergency 
to officers and soldiers who were sick. See also 26 Comp. Dee. 568. 

The question submitted is answered in the negative. 

If it is considered necessary or desirable to pay enlisted men, or 
other hospital personnel, for submitting to blood-transfusion opera- 
tions, the matter would appear to be proper for presentation to the 
Congress with a view to obtaining specific legislative authority 
therefor, 
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(A-13893) 


SAINT ELIZABETHS HOSPITAL—PRIVATE FUNDS OF PATIENTS 














Upon the transfer of an insane patient from Saint Elizabeths Hospital to a 
Veterans’ Bureau hospital his private funds received from some other 
source than the Veterans’ Bureau may not be transferred to the hospital 
to which the patient is transferred in the absence of a request, order, or 
consent, from someone authorized to act for the patient in the matter. If 
the patient has been found sane after his transfer, his funds may be 
forwarded to him by check to his order, in care of the hospital to which 
transferred. 





Comptroller General McCarl to the Secretary of the Interior, May 3, 1926: 
By your reference of April 7, 1926, decision is requested on a 
matter presented as follows: 


On November 15, 1924, several patients from this (Saint Elizabeths) hos- 
pital were transferred to the Veterans’ Bureau hospital at Chillicothe, Ohio, 
under the orders of the director of the U. S. Veterans’ Bureau. Several of 
these patients had personal funds to their credit, which were not received 
through the Veterans’ Buréau. An attempt was made to have these patients 
sign for such funds, so that the money could be transferred with them. Vouch- 
ers were properly signed and the money transferred in all except three cases, 
as follows: 









Emil A. Auer, balance to his credit____- ee ahs ee teeniiiieca $2. 00 
Stanley Colenski, balance to his credit........-__-_-_-___ 156. 18 
Bernard G, Ratterman, balance to his credit___.._.__._-.__-__ 177. 62 


Several letters have been written to the medical officer in charge of the 
Veterans’ Bureau hospital, asking his assistance in securing the return of 
the vouchers properly signed, so that the money could be transferred to that 
hospital for the patients. Up to this date, in the cases mentioned, no vouchers 
have been received. It would seem that inasmuch as the hospital has no 
jurisdiction over the patient and the money can not be used for any purpose 
while in the possession of Saint Elizabeths Hospital, some steps should be 
taken to transfer the money to that hospital where the patient is being treated. 
It would seem that the patients are not in condition to sign a voucher now 
making claim for the money belonging to them. We have many cases of this 
sort, but the three cited are fair examples. Of course, if this money had 
been received by the patients as beneficiaries of the Veterans’ Bureau, it could 
be turned back to the Veterans’ Bureau and taken care of in that manner, 
but this is personal money received from outside sources, perhaps final pay 
from the Army or Navy or money given them by friends, or what not. 

I have the honor to request that you transmit copy of this letter to the 
Comptroller General so that he may advise us in these cases, and similar casey 
that might arise, if we would be authorized to transmit money of this class to 
be deposited to the credit of these patients without formal voucher being 
signed by the indivdiual patients. The checks could be drawn to the order 
of the officer in charge of the hospital were the patients are transferred. 



























The question of the disposition of such moneys was heretofore 
presented to this office by your reference of April 8, 1924, and in 
my decision to you of June 20, 1924, A-2080, it was stated: 


If the moneys belong to a class of patients as to which the law has directed 
no specific application of their moneys while patients of the hospital, it would 
appear that upon a transfer of the patient to another hospital or institution the 
moneys of the patient should follow the patient and be transferred to the other 
hospital or institution, it being understood that other property of the patient 
than money would be so transferred. In this connection the authority or order 
which directs the transfer of the patient may have some bearing. If there be 
such an order given by competent authority it should include a direction as te 
the disposition of the moneys or property of the patient, there being included 
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a consent to such disposition of the moneys by those so related or connected 
with the patient as may properly give such consent; or by those whose consent 
is ordinarily required to be obtained in other matters concerning the welfare 
of the patient; observing also, that if there be a committee of the person or 
property of the patient, that the acquittance of such committee for the delivery 
of the moneys or other property of the patient be obtained. 


In connection therewith it may be stated that a voucher or receipt 
signed by an insane person would not constitute a proper release from 
responsibility for the funds of such patient. If no authority for 
the disposition of such funds as indicated in my decision of June 
20, 1924, can be secured and the patient has not been declared sane, 
there would appear to be no authority for transferring the funds in 
question. If the patient has been declared sane by proper authority 
the funds may be transferred by a check, to the order of the patient, 
sent to him in care of the hospital to which transferred. 


(A-14069) 


COMPENSATION, ADDITIONAL—NATIONAL SESQUICENTENNIAL 
EXHIBITION COMMISSION 


Under the provisions of the joint resolution of Mareh 15, 1926, 44 Stat. 207, 
employees of the Government may be paid compensation in addition to 
their regular compensation for work performed after regular office hours 
in preparing exhibits for the National Sesquicentennial Exposition, upon 
the certification as to the necessity for such work, notwithstanding the 
provisions of section 1765, Revised Statutes, and the act of May 10, 1916, 
39 Stat. 120, to the contrary. 


Comptroller General McCarl to the Disbursing Agent, National Sesquicen- 

tennial Exhibition Commission, May 4, 1926: 

There has been received your letter of April 21, 1926, inclosing 
with request for decision whether payment thereon is authorized, a 
pay roll approved by Admiral H. O. Stickney, Commissioner of the 
Sesquicentennial Exhibition, for payment from the appropriation 
“National Sesquicentennial Exhibition, 1926-1927,” covering over- 
time services of three employees regularly employed and paid by the 
National Museum at annual salaries from the appropriation for 
“Preservation of Collections.” 

As a general proposition employees on an annual! salary are not 
entitled to any additional pay for overtime work, such additional 
payment being prohibited by section 1765, Revised Statutes. 2 
Comp. Gen. 45; 3 id. 733; 5 id. 537. Nor may employees receive 
more than one salary if the combined salaries exceed the rate of 
$2,000 per annum. See act of May 10, 1916, 39 Stat. 120. In the 


present case, however, there are for consideration the particular 
statutes, appropriations and resolutions of Congress pertaining to 
the Sesquicentennial Exhibition. 

11273°—26——-58 
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Joint resolution of February 26, 1926, 44 Stat. 133, authorized the 
participation of the United States in the exhibition in question, and 
an appropriation for carrying out the provisions of this joint resolu- 
tion was included in the deficiency appropriation act of March 3, 
1926, 44 Stat. 194. Joint Resolution of March 15, 1926, 44 Stat. 207, 
provided : 

That the appropriation made in the first deficiency Act, fiscal year 1926, 
to enable the Government of the United States to participate in the National 
Sesquicentennial Exposition, may be expended for the purposes enumerated 
in that Act without regard to the provisions of any other Act relating to the 
expenditure of public moneys or the employment of personal services, on the 
certificate of the National Sesquicentennial Exhibition Commission that the 
materials or services were necessary to enable the United States Government 
to participate in said exposition: Provided, That this authority shall not be 


construed to waive the submission of accounts and vouchers to the General 
Accounting Office for audit. 


The pay roll submitted by you contains a certificate that “ These 
services are necessary to enable the United States Government to par- 
ticipate in the National Sesquicentennial Exposition.” 

Under the circumstances, payment for the services as represented 
upon the pay roll, herewith returned, is authorized under the Joint 
Resolution of March 15, 1926, supra. 


(A-8170) 


TRANSPORTATION, OCEAN CARRIERS—PUBLIC PROPERTY 
DAMAGED IN TRANSIT 


Under the provisions of section 2 of the act of February 13, 1893, 27 Stat. 445, 
an ocean carrier operating from ports in the United States may not con- 
tract against liability for loss resulting from unseaworthiness of a vessel, 
and where goods are delivered to the vessel in good order and condition 
and are received at destination in bad order and condition, the presumption 
is that the loss resulted in transit due to acts of omission or commission of 
the vessel and the burden is on the carrier to show otherwise. 


Decision by Comptroller General McCarl, May 5, 1926: 

The Bull-Insular Line, Inc., applied February 16, 1925, for re- 
view of settlement No. T-1054314-N, dated February 6, 1925, of bill 
578, applying its claim for transportation charges on a shipment on 
the S. S. Mary, voyage No. 40, of 509 pounds of freight from New 
York, N. Y., to Santo Domingo, D. R., on bill of lading M—27230-24, 
dated June 25, 1924, which, among other articles, included 2 bundles 
lamb hinds, 155 pounds, and measuring 8 feet 9 inches, and 3 boxes 
of pork loins, 154 pounds, and measuring 6 feet 6 inches, against the 
value of the shipment and charging it with a balance of $74.20. 

The United States purchased the meats in question from the Kan- 
sas Beef & Provision Company in New York, N. Y., and said com- 
pany has reported that the meats were in good condition when 
shipped. Moreover, the Government inspector, Bureau of Animal 
Industry, reported that on June 25, 1924, he inspected and certified 
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to the soundness of the meat, as well as to its fitness to be accepted 
under Marine Corps specifications when same was delivered to the 
steamship company at pier No. 27, New York, N. Y., on said date. 
When the S. S. Mary delivered the meats at Santo Domingo, the 
depot commissary officer receipted the bill of lading for the weight 
of 509 pounds, with the notation thereon that “All lamb hinds and 
pork loins received in bad condition.” The record further discloses 
that a protest relative to the bad condition of this meat was made at 
the wharf in Santo Domingo to the supercargo of the ship. The 
claim of the steamship company for transportation charges of $11.09 
was allowed in the amount of $11.04, in the settlement under review, 
but applying same against $83.87, as the cost of the deteriorated 
meat, results in a balance of $72.83 being due the United States. 
The question for decision is as to the liability of the steamship com- 
pany for the deterioration of the meat. 

The bill of lading carried a clause that “ Unless otherwise specifi- 
cally provided hereon, this bill of lading is subject to the same rules 
and conditions as govern commercial shipments made on the usual 
forms provided therefor by the carrier,” and also a notation on its 
face “ Rerricerator Caroo.” “Note: Please store in Ick Box.” At 
the request of this office, the steamship company furnished a copy 
of its freight tariff No. 6 applying from New York, N. Y., to direct 
ports in the Dominican Republic and Turks Island and also a copy 
of its straight bill of lading applicable in this service. The tariff 
purports to provide that perishable goods are taken only at owner’s 
risk of frost, heat, decay, and deterioration, and subject to the terms 
and conditions of the carrier’s bill of lading. Paragraph 16 of said 
bill of lading provides that whether or not the ship is equipped with 
refrigerated or specially cooled compartments, the carrier does not 
undertake to transport goods in cooled compartments otherwise 
than as ordinary cargo and that fresh meats, however carried, are 
received and carried at sole risk of the owner and that the carrier 
shall not be responsible for any loss of such goods, provided due 
diligence shall have been exercised to make the ship seaworthy. 
The steamship company alleges that the meat box was kept at about 
30 degrees all the way from New York, that no complaint was 
received relative to similar shipments, and that it has shown due 
diligence and ordinary care in the transportation of the meat and 
is not liable for the deterioration thereof. 

Section 2 of the Harter Act of February 13, 1893, 27 Stat. 445, 
provides: 

That it shall not be lawful for any vessel transporting merchandise or 
property from or between ports of the United States of America and foreign 


ports, her owner, master, agent, or manager, to insert in any bill of lading 
or shipping document any covenant or agreement whereby the obligations of 
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the owner or owners of said vessel to exercise due diligence, properly equip, 
man, provision, and outfit said vessel, and to make said vessel seaworthy 
and capsblie of performing her intended voyage, or whereby the obligations 
of the master, officers, agents or servants to carefully handle and stow her 
cargo and to care for and properly deliver same, shall in any wise be lessened, 
weakened, or avoided, 

Section 4 of this act makes it the duty of the shipowner or agent 
to issue bills of lading showing what the merchandise consists of, 
the apparent condition when received for transportation, and pro- 
vides that such bill of lading shall be prima facie evidence of the 
receipt of the merchandise therein described. 

It was said in 7'he Silvia, 171 U. S. 462, that “The test of sea- 
worthiness is whether the vessel is reasonably fit to carry the cargo 
which she has undertaken to transport”; and in The Southwork, 
191 U. S. 9, it was said that: 

* * * As seaworthiness depends not only upon the vessel being staunch 
and fit to meet the perils of the sea, but upon its character in reference to 
the particular cargo to be transported, it follows that a vessel must be able to 
transport the cargo which it is held out as fit carry or it is not seaworthy 
in that respect. But for the special appliances furnished by the vessel, 
perishable cargoes, such as dressed beef, could not be shipped on long voyages 
in hot weather. 

By accepting the shipment of fresh meat in this case, the steam- 
ship company held out that the S. S. Mary was equipped for the 
carrying of such cargo and the attempted relief, in paragraph 16 
of the bill of lading, from liability for deterioration in transit can 
not prevail against the provisions of section 2 of‘the Harter Act, 
supra. In commenting upon the provisions in an ocean passenger 
ticket covering the shipment of the baggage of a passenger, 7'he 
Kensington, 183 U.S. 263, which were very similar to the provisions 
of paragraph 16 of the commercial bill of lading in this case, Chief 
Justice White said: 
Testing the exemptions found in the ticket by the rule of public policy, it 
is apparent that they are void, since they unequivocally sought to relieve 
the carrier from the initial duty of furnishing a seaworthy vessel for all 
neglect in loading or stowing, and indeed for any and every fault of commis- 
sion or omission on the part of the carrier or his servants. * * * 

Obviously a shipment of fresh meat to a tropical port is such a 
shipment, from the very nature of the commodity, as to render it 
liable to loss unless the ship be properly equipped with refrigerating 
appliances and the meats properly stowed. When there is loss by 
deterioration in such shipments the burden is upon the carrier to 
show that the ship was seaworthy in these respects. Apropos of 
this burden, the Supreme Court of the United States held in /néerna- 
tional Navigation Company v. Farr and Baily Manufacturing Com- 
pany, 181 U. S. 218, that: 

We repeat that even if the loss occur throngh fault or error in management, 
the exemption can not be availed of unless the vessel was seaworthy when she 


sailed, or due diligence to make her so had been exercised, and it is for the 
owner to establish the existence of one or the other of these conditions. * * * 
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Here both the vendor and the Government inspector of the lamb 
hinds and pork loins have reported that the meats were in good 
condition when delivered to the steamship company and they were 
so accepted for shipment. It is undisputed that when delivered 
in Santo Domingo the meats were deteriorated and unfit for human 
consumption. ‘The carrier can not escape liability for the loss by 
showing from the log of the ship the temperature to have been 30 
degrees and that similar goods were delivered at La Romana on 
July 4 without complaint. While not material to the case here 
presented, it may be noted that there is no affirmative showing that 
the cargo in this instance contained other like shipments that were 
delivered in good condition. The deterioration might have occurred 
after the meat box was opened for removal of the La Romana ship- 
ment or by opening of the meat box from:time to time during the 
voyage to secure ship stores, a part of which appear to have been 
in the same box. However, that may be, the general rule of a car- 
rier’s liability for loss of goods in transit is stated in 6 Cyc. 376, 
as follows: 

The general rule as to the common carrier's liability with reference to the 
goods in his possession as carrier, and regardless of any contractual exceptions, 
is that he is liable for all loss or destruction of or injury to such goods, not 
occasioned by the act of God or the public enemy. Therefore. where the loss 
is not due to the excepted cases, proof of negligence is immaterial, and the 
carrier can not escape liability by proving reasonable care and diligence. * * * 

In conclusion it may be said that a carrier is not able, in view of 
the Harter Act, to shift responsibility for loss resulting from unsea- 
worthiness of a vessel on the shipper; and there being no showing 
to bring the loss of the meats under any of the recognized exemp- 
tions of carriers from liability, it must be held, on the facts now 
appearing, that the steamship company is properly chargeable with 
the value of the meats less the amount of freight or $72.83. 

The settlement must be and is sustained and the steamship com- 
pany should promptly remit to this office the balance of $72.83. 


(A-14047) 
VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


The provisions of a regulation of the Bureau of War Risk Insurance requir- 
ing as a condition precedent to the reinstatement of a lapsed policy of 
war-risk insurance that the insured furnish a statement of good health 
in his application for reinstatement may not be waived and other evidence 
admitted subsequent to the death of the insured as to his good health, 
under a regulation promulgated by the Veterans’ Bureau subsequent 


to 
the death of the insured and which was not retroactively effective. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
May 5, 1926: 


Consideration has been given to your letter of April 19, 1926, 
requesting decision, whether, in the case of James L. Caverly, the 





896 DECISIONS OF THE COMPTROLLER GENERAL 


provisions of regulations of the Bureau of War Risk Insurance No. 
47, dated July 25, 1919, in force at the date of death of the insured, 
requiring a statement of good health by the insured in his applica- 
tion for reinstatement of a lapsed policy of war-risk insurance, may 
be waived under the terms of a later regulation of the United 
States Veterans’ Bureau, No. 14, dated December 9, 1921, and effec- 
tive January 2, 1922. 

The facts in the case of James L. Caverly are stated by you as 
follows: 


The deceased soldier, James L. Caverly, entered service on October 14, 
1917, and applied on February 1, 1918, for $10,000 war-risk insurance for 
which he designated his mother and his brother as beneficiaries for $5,000 
each. The deceased soldier was discharged on August 7, 1919, and as the 
premium due March 1, 1920, was not paid the insurance lapsed April 1, 1920. 

On April 6, 1920, a remittance of $14 was made to cover premiums for 
the months of March and April, 1920, but no health statement as required was 
submitted with this remittance. Mr. Caverly was accidentally killed while 
at work in the course of his employment at the Goodrich Rubber plant in 
Akron, Ohio, on April 8, 1920. Affidavits have been submitted from persons 
having knowledge of the facts whose credibility is not in dispute to the effect 
that the deceased to the best of their knowledge and belief was in good health 
at the date of his accidental and unexpected death. It may be said in pass- 
ing that there is no dispute as to the fact that the insured was in good health 
at the time. 


You state that Regulation No. 47, of the Bureau of War Risk 
Insurance, dated July 25, 1919, provided as follows: 

3. Insurance lapsed or cancelled may be reinstated within eighteen months 
after the month of discharge, provided the insured is in as good health as at 
date of discharge or at the expiration of the grace period, whichever is the 
later date, and so states in his application ; and may be reinstated after eighteen 
months succeeding the month of discharge, provided such insurance has. not 
been lapsed for more than one year, under the following conditions: 

(a) Within three calendar months succeeding the grace period if the insured 
is in as good health as at the expiration of the grace period and so states in 
his application. 

(b) Within eleven calendar months succeeding the grace period if the in- 
sured is in as good health as at the expiration of the grace period and so 
states in his application and includes therewith a formal report of examina- 
tion made by a reputable physician substantiating said statement to the satis- 
faction of the Director of the Bureau of War Risk Insurance. 

In each of the paragraphs of the regulation as quoted it is stipu- 
lated, as a condition precedent to reinstatement of the policy, that 
the applicant make the necessary statement of good health in his 
application for reinstatement. This requirement was as essential 
under the regulation as the payment of the necessary premiums. If 
the showing of good health was not made by the insured during his 
lifetime, the conditions to effect reinstatement were not fulfilled, and 
there could have been no reinstatement under the only applicable 
regulation in force at the time. A showing as to the good health 
of the insured by others subsequent to his death would not have 


sufficed. 4 Comp, Gen. 723. 
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You state that Regulation No. 14 of the United States Veterans’ 
Bureau dated December 9, 1921, and effective January 2, 1922, pro- 
vided as follows: 


That if the insurance became a claim after tender of the amount of the 
premiums required but before full compliance with the requirements of this 
section, and the applicant was in the required state of health at the date that 
he made the tender of the amount of premiums, and that there is a satisfactory 
reason for his noncompliance, the director may, if the applicant be dead, waive 
any or all of the requirements of this section, or, if he be living, allow compli- 
ance with the same as of the date the required amount of premiums was re- 
ceived by the bureau. 


This regulation was considered in decision dated June 9, 1925, 
A-9707, and applied to the case of Robert B. Austin, who died Sep- 
tember 1, 1924, subsequent to the effective date of the regulation. 
The decision held that evidence as to the good health of the insured 
submitted subsequent to his death could be given consideration. 

But such regulation was not retroactively effective and could not 
be so considered. In this connection reference is made to decision 
dated April 27, 1926, A-13532, 5 Comp. Gen. 864, wherein it was 
stated as follows: 

* * * Tt has been held that regulations promulgated by the Bureau of 
War Risk Insurance and the U. 8S. Veterans’ Burequ pursuant to the con- 
trolling statute have the force and effect of law. Sawyer v. United States, 
10 Fed. Rep. (2d), 416. It has been held also that such regulations may 
be modified, repealed, or created anew by the same authority that made them, 
but that until this is done they are binding on the authority that made them 
as well as on others, that they can have no retroactive effect, and that any 
modification or amendment thereof must be of a general and prospective ap- 


plication. See 26 Comp. Dec. 99 and court decisions therein cited; and 4 
Comp. Gen. 480 and court decisions therein cited. 


You are advised, therefore, that the policy issued to James L. 
Caverly which lapsed for nonpayment of premiums may not be 
considered as having been reinstated. 


(A-14065 


APPROPRIATIONS, “IMMEDIATELY AVAILABLE ”—POST OFFICE 
DEPARTMENT 


Where an appropriation act provides that a certain amount of the total sum 
appropriated therein for the fiscal year for which the appropriation was 
made should be “immediately available,” the effect is to create a double 
year appropriation and it is available for expenditures incurred from the 
date of the enactment to the close of the fiscal year for which the total 
appropriation is made. 


Comptroller General McCarl to the Postmaster General, May 5, 1926: 
I have your letter of April 20, 1926, requesting decision upon a 
question presented as follows: 


The act making appropriations for the Treasury and Post Office Depart- 
ments for the fiscal year ending June 30, 1927, and for other purposes, ap- 
proved March 2, 1926, contains the following provision: 
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“For pay of rural carriers, auxiliary carriers, substitutes for rural car- 
riers on annual and sick leave, clerks in charge of rural stations, and tolls 
and ferriage, Rural Delivery Service, and for the incidental expenses thereof, 
$105,600,000, of which $350,000 shall be immediately available.” 

I have the honor to request your opinion whether, if $290,000, or any amount 
less than the $350,000 made available by the act in question, is used for 
the establishment and maintenance of Rural Delivery Service during the fiscal 
year 1926, such portion of the $350,000 as remains unused at the close of this 
fiscal year will be available, together with the $105,250,000, for expenses for 
Rural Delivery Service during the fiscal year ending June 30, 1927. 

The provisions of the act quoted above appropriated for the pur- 
poses therein specified for the fiscal year 1927 the total sum of $105,- 
600,000, but of that amount the act specifically provides that the sum 
of “$350,000 shall be immediately available.” A clause such as this 
in an appropriation act is construed as authorizing the expendi- 
ture of that amount prior to the fiscal year for which made if needed 
for purposes for which the total amount was appropriated. The 
amount made immediately available as in the present case has the 
status of a double year appropriation, being available for expenditure 
from the date of the enactment until the close of the fiscal year 1927; 
and if only a part thereof is necessary during the present fiscal 
year the remainder will continue available during the fiscal year 
1927. 


Accordingly, you are advised that if any amount less than $350,000 


made available by the act in question is used for purposes contem- 
plated by the appropriation during the fiscal year 1926, such portion 
of the $350,000 as remains unused at the close of the present fiscal 
year will be available together with the $105,250,000 for such pur- 
poses during the fiscal year ending June 30, 1927. 6 


(A-13659) 


ADVERTISING, ACCEPTANCE OF OTHER THAN THE LOWEST BID-- 
SPECIFICATIONS 


The question as to whether only one dealer or manufacturer could furnish a 
truck that would meet the Government's requirements, or whether one 
dealer could furnish such a truck at a lower price than any other, is 
possible of definite determination only by soliciting competitive bids.as 
contemplated by section 3709, Revised Statutes, and may not be left to the 
decision of an administrative officer without compliance with the provisions 
of said statute 

In advertising for bids for the furnishing of trucks to the Government, the 
specifications should be drawn not with reference to any particular make 
or to cover the mechanical construction of any particular make, but should 
be drawn to show the Government's needs in the matter of service require- 
ments. 


Comptroller General McCarl to the Secretary of Labor, May 7, 1926: 

I have your letter of April 27, 1926, inclosing a statement dated 
April 23, 1926, of the Commissioner General of Immigration relative 
to the purchase of two Dodge trucks for $1,600 from the Albertson 
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Motor Co., Los Angeles, California, without complying with the re- 
quirements of section 3709, Revised Statutes, which was brought to 
your attention in my letter of March 30, 1926. 

The commissioner general states: 

There was no intention on the part of the bureau to violate the provisions 
of the statute in connection with the purchase of the two trucks above referred 
to. The purchase was made with a view to reducing the expense incident 
to the apprehension and transportation of aliens arrested under warrants is- 
sued by the Secretary of Labor and it was ascertained that the car best suited 
for the work in the southern California district was a screened-in truck with 
back step and side seats. This truck was manufactured by the Dodge Motor 
Company and no other manufacturers of trucks within the same range made a 
similar truck. 


The Commissioner General of Immigration by telegram of 
August 31, 1925, to the district director of the Los Angeles office 
of the Immigration Service authorized the director to “ purchase 
from Albertson Motor Co., Dodge dealer, two Dodge automobiles 
completely equipped for eleven hundred dollars each with allow- 
unce of three hundred dollars each for two old machines, making net 
cost eight hundred dollars each.” 

The facts set forth show no clear reason for the purchase not 
being made pursuant to section 3709, Revised Statutes, which pro- 
vides— 

All purchases and contracts for supplies or services in any of the depart- 
ments of the Government, except for personal services, shall be made by adver- 
tising a suflicient time previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of the articles or per- 
formance of the service. When immediate delivery or performance is required 
by the public exigency, the articles or service required may be procured by 
open purchase or contract, at the prices and in the manner in which such 
articles are usually bought and sold, or such services engaged, between indi- 
viduals, 

The telegram authorization shows the purchase was authorized of 
a particular dealer without any attempt to ascertain whether other 
dealers could furnish trucks equipped for this service at a lesser 
price than the Albertson Motor Co. agreed to furnish Dodge trucks 
and such an inquiry might also have disclosed a larger allowance 
than $600 for the two old Dodge cars. The apparent probability that 
only one dealer or manufacturer could furnish a truck that would 
meet the Government’s requirements, or that no other dealer or 
manufacturer could furnish such a truck at as low a price as the 
dealer from whom it is proposed to make the purchase offers to fur- 
nish it, is not controlling of the matter as to whether the provisions 
of section 3709 are for application. Whether a particular dealer is 
the only one who can furnish what is required or can furnish it at a 


lower price than can any other dealer is possible of definite deter- 


mination only by soliciting competitive bids as contemplated under 
said section. See 5 Comp. Gen. 508. And in advertising for bids the 
specifications should be drawn, not with reference to any particular 
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make or to cover the mechanical construction of any particular 
make, but to show the Government’s needs in the matter of service 
requirements. The subordinate administrative explanation shows 
the requirements of the law were known and improper exceptions 
thereto made. This may lead to more serious results in other 
purchases and is for your consideration. 


(A-13982) 


PURCHASES—AUTOMATIC TYPEWRITERS—COMMERCE DEPART- 
MENT 


The Hooven automatic typewriter, being a machine used to perform work of 
a kind which can be performed by an ordinary standard typewriting 
machine, may not be purchased during the fiscal year 1926 from the ap- 
propriation “Contingent expenses, Department of Commerce, 1926,” at 
prices in excess of those prescribed for standard typewriting machines by 
the act of January 22, 1925, 43 Stat. 766. 


Comptroller General McCarl to the Secretary of Commerce, May 7, 1926: 

I have your letter of April 12, 1926, as follows: 

In response to advertisement by the department for a Hooven automatic 
typewriter, or equal, one bid only was received, that of the Hooven Automatic 
Typewriter Company, in the amount of $725. In view of your decision of 
December 29, 1925, relative to the purchase of a Woodstock “ Electrite” type- 
writer, your decision is requested as to whether the department may purchase 
the Hooven automatic typewriter under the appropriation, “ Contingent ex- 
penses, Department of Commerce, 1926.” 

The Hooven automatic typewriter is described in a pamphlet 
issued by the company as an automatic electric-driven mechanisra 
which operates a standard typewriter mounted upon such mecha- 
nism, a small electric motor being used for the purpose. It is stated 
in this pamphlet that the function of the machine is to produce in 
quantity actual typewritten letters of the same or similar nature, 
mechanically; that it is also used as any other hand-operated type- 
writer, when the electric current is shut off; that the mechanical 
movements of the Hooven are controlled by a perforated strip of 
record paper similar in looks to a perforated roll used on a player 
piano; that the perforated record is made on a specially designed 
machine for this purpose, called a perforator, and is a part of the 
equipment; and that after the stencil or record of the letter to be 
written has been prepared it is placed on the drum of the automatic 
which is then ready to operate. 

The act of January 22, 1925, 43 Stat. 766, provides that no stand- 
ard typewriting machine shall be purchased during the fiscal year 
1926 from any appropriation made by that or any other act at prices 
in excess of those prescribed therein except that bookkeeping and 
billing machines are specifically excluded from its operation. 
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In 4 Comp. Gen. 1045, dealing with the purchase of noiseless type- 
writers it was held that it is immaterial, so far as “standard” is 
concerned, whether the operation is noisy or noiseless, the need sup- 
plied being the same-—the doing of work for which the typewriter is 
basically made. Likewise, it was held in decision of December 29, 
1925, A-12212, with reference to an electric-driven typewriter that 
it was also immaterial, so far as “standard” was concerned, whether 
the operation be by hand power or electric power. 

It is not contended that the Hooven automatic typewriter can be 
used to perform work which can not be performed by a standard 
typewriter, and it is not shown in the submission that the needs of 
the department for which this machine is desired can not be supplied 
by a standard typewriter. Apparentiy the only advantage claimed 
for the automatic typewriter here under consideration over the ordi- 
nary typewriter is that a given quantity of work of a certain class 
can be accomplished more expeditiously by the use of an automatic 
than by the use of an ordinary typewriter operated by hand. While 
the mechanical construction of the Hooven automatic may be and 
no doubt is essentially different from that of an ordinary hand- 
operated typewriter, yet, as stated in the decision of December 29, 
1925, the essential matter for consideration is’ whether a standard 
typewriter will supply the need, and if it will, the payment of more 
than the price fixed in the statute for a standard machine is not 
authorized. 

Answering your question specifically you are advised that upon 
the facts presented, the purchase of a Hooven automatic typewriter 
in the amount of $725 under the appropriation “Contingent Ex- 
penses, Department of Commerce, 1926,” is not authorized. 


(A-11030) 


VETERANS’ BUREAU—INSURANCE—REVOCATION OF DESIGNA- 
TION OF BENEFICIARY 


The insured under either a term or a converted policy of war-risk insurance 
may cancel or revoke a prior designation of a beneficiary without desig- 
nating a new beneficiary, and in such cases payment is authorized, under 
the policy upon maturity by death of the insured, in the manner provided 
by the controlling statute on the basis that no beneficiary within the per- 
mitted class had been designated—i. e., to the estate of the insured. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
May 11, 1926: 


_ There has been received your letter of April 7, 1926, referring to 
decision of October 12, 1925, 5 Comp. Gen. 249, and requesting 
decision whether there is authority of law for the administrative 
practice of the Veterans’ Bureau of permitting the insured to cancel 
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or revoke a prior designation of beneficiary without naming a new 
beneficiary, and permitting, in lieu of the designation of a new bene- 
ficiary, the insertion of “ my estate” or “none” in the blank space 
provided for the name of the beneficiary in the form for cancella- 
tion of prior designation. 

The decision of October 12, 1925, held as follows: 

















* * * There is no ambiguity in the terms of the statute authorizing the 
change of beneficiary. The change must be to a person or persons “ within the 
classes herein provided.” Designation by the insured in this case “To my 















estate as will and testament of October 6; 1923, specity’s “ may not be consid- 
ered a lawful change of beneficiary within the meaning of the statute, for the 
reason, first, because the estate generally is not within the permitted class, and 
second, because Ann C. Bjork, the only person designated in the will to receive 
the remaining unpaid installments of insurance, was the fiancee of insured and 
not within the permitted class, 

This is not a case involving an unqualified revocation or cancellation of prior 
designation of beneficiary without designating a new beneficiary, and such a 
state of facts is not necessary for consideration in the disposition of this case. 
There is here involved only an attempted change of beneficiary which fails 
because not in accordance with the provisions of the statute relative thereto. 
Therefore, the situation is as though no change had been attempted, the orig- 

‘ inal designation remaining in full force and effect. * * 

There is no express provision of law authorizing the unqualified 
cancellation or revocation of a prior designation of a beneficiary 
without the designation of a new beneficiary. The statute authorizes 
the change of beneficiary, subject to regulations. 

As to both term insurance (section 303 of the World War Veterans’ 
Act as amended by the act of March 4, 1925, 43 Stat. 1310) and con- 
verted insurance (section 301 of the same act as amended), the 
statute recognizes valid policies without there having been a designa- 
tion of any individual within the permitted class, and as to both 
classes of insurance it is directed that in such cases payment shall 
be made to the estate of the insured. The designated beneficiary, 
during the lifetime of the insured, has no vested right to the insur- 
ance, but only an interest contingent upon the insured making no 
change with respect to the person or persons to whom he desires to 
Jeave his life insurance. Bearing this in mind, as well as the 
statutory provisions authorizing payment of the insurance to the 
estate under policies in which no beneficiary is designated, there 
would appear to be no legal objection to an unqualified cancellation 
or revocation of a designation of beneficiary. There have not been 
overlooked the statements to the contrary made in Elliott v. United 
States, et al., 271 Fed. Rep. 1001. See, however, Carroll v. Carroll, 
16 How. 287; Cohens v. Virginia, 6 Wheat. 399. 

The effect of an unqualified cancellation or revocation of the desig- 
nation of a beneficiary is to leave the matter 













in the same status as 

Therefore, in such 
cases, payments under the policy upon maturity by death of the 
insured are authorized to be made to the estate of the insured. 






though no beneficiary had been designated. 
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If in connection with the cancellation or revocation of the desig- 
nation of a beneficiary, the insured ‘inserts the declaration “my 
estate” or “none” in the blank space for the naming a beneficiary 


in the form for cancellation of designation of beneficiaries, such 
declaration does not effect a designation of beneficiary but taken 
into consideration with the cancellation of the beneficiary who had 
been designated, it is to be understood as a declaration of the inten- 
tion of the insured not then to name any beneficiary and that the 
insurance shall go according to law upon failure to designate a 
beneficiary. It is similar to a testamentary disposition which di- 
rects distribution to be as in case of an intestacy. There is no 
provision of law making it compulsory for an insured to designate 
a beneficiary and a declaration by the insured that he names no 
beneficiary or names his estate, accomplishes no more than would 
follow under the law if the insured had made no declaration. 


(A-14157 
LEAVE OF ABSENCE—TEMPORARY EMPLOYEES 


An employee of the Department of the Interior who has been employed under 
a series of temporary appointments of three months each under the 
provisions of section 4 of Rule VIII of the Civil Service Commission is 
not entitled to leave of absence with pay under the provisions of section 
7 of the act of March 15, 1898, 30 Stat. 316. 

Comptroller General McCarl to the Secretary of the Interior, May 11, 1926: 

I have your letters of April 28 and May 4, 1926, requesting decision 
whether you are authorized to grant leave with pay to a certain em- 
ployee of your department. 

It appears that the employee in question has been employed under 
a series of temporary appointments of three months each under see- 
tion 4 of Rule VIII of the Civil Service Commission, which provides 
for appointment for work of a temporary character. 

It has been held in several decisions that temporary employees 
are not entitled to leave with pay. See 4.Comp. Gen. 650 and the 
decisions therein cited. The cases cited had arisen under the provi- 
sions of the act of August 29, 1916, 39 Stat. 617, which applies to 
employees of navy yards, naval stations, gun factories and arsenals, 
and under the acts of March 2, 1911, 36 Stat. 966, and February 22, 
1921, 41 Stat. 1144, which relate to employees of the District of 
Columbia. 

The principle upon which the decigions cited were based, namely, 
that a prolonged leave of absence with pay is inconsistent with tem- 
porary employment, is equally applicable in the administration of 
the provisions of section 7 of the act of March 15, 1898, 30 Stat. 
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316, relative to the granting of leaves of absence to employees in 
the departments at Washington. 


Accordingly, you are advised that the granting of leave of ab- 
sence with pay to the employee in question is not authorized. 


(A-14173) 


COMPENSATION—THIRTY-FIRST DAY OF MONTH 


The provision in the act of June 30, 1906, 34 Stat. 763, requiring the forfeiture 
of one day’s pay for one day’s unauthorized absence on the 3lst day of a 
month is not applicable to an employee of the Government whose service 
terminated on the 30th day of a 31-day month by retirement, under the 
provisions of the act of May 22, 1920, 41 Stat. 614. 


Comptroller General McCarl to Col. Herbert Deakyne, United States Army, 

May 11, 1926: 

I have your letter of April 22, 1926, requesting decision whether 
payment is authorized on a voucher submitted for $4.87 covering 
one day’s pay to Mr. Joseph G. Ward for March 30, 1926. 

It appears that Mr. Ward was an employee of the United States 
Engineers Office at New York, N. Y., as inspector at $149.99 per 
month until March 30, 1926, when his retirement on account of age 
became effective after the expiration of certified retention in the 
service. It appears that in making payment of his salary for the 
month of March, one day’s pay was deducted because he was not in 
an active-duty status on March 31, 1926. 

The act of June 30, 1906, 34 Stat. 763, provides that for one day’s 
unauthorized absence on the 31st day of a month one day’s pay shall 
be forfeited. It has been held that the provision relative to forfei- 
ture for unauthorized absence on the 3lst day of a month is not 
applicable to employees who are separated from the service on the 
30th day of a 31-day month. See 26 Comp. Dec. 687; 3 Comp. 
Gen. 97. 

The decisions cited dealt with cases of employees whose services 
were terminated by discharge or resignation. In the instant case the 
employee’s separation from the service is by operation of law. The 
fact that the employee thus separated may be entitled thereafter to 
retirement annuity under the act of May 22, 1920, 41 Stat. 614, does 
not change the fact that he is no longer an employee and that he was 
not, on March 31, in the status of unauthorized absence within the 
meaning of the provision of the act of June 30, 1906, supra. 

You are advised that payment on the voucher is authorized, if it 
is correct in all other respects. 
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RETIREMENT—FOREIGN SERVICE OFFICERS 


The retirement provisions of the act of May 24, 1924, 43 Stat. 140, reorganizing 
the Foreign Service of the United States, are applicable to a Foreign 
Service officer retired while on a prolonged leave of absence without pay 
and the accrued annuity at the date of his death, less the contributions 
required by the statute, may be paid to his estate. 


Comptroller General McCarl to the Secretary of State, May 12, 1926: 
Consideration has been given your letter of December 12, 1925, 
reading as follows: 


The department encloses herewith copy of a letter from Mrs. B. F. Chase, 
widow of the late Benjamin F. Chase, American Foreign Service officer, re- 
tired, in which it is stated that she has been appointed administratrix of the 
estate of her late husband and she desires to know what steps are necessary to 
be taken by her in order to obtain any money which may be due him by the 
Department of State. 

The Foreign Service officer, Benjamin F. Chase, was placed upon the retired 
list on August 23, 1925, and was to receive an annuity of $1,128.50 per year, 
payable in monthly installments. There was paid him by the disbursing clerk 
of this department as such annuity the amount of $191.24, being the amount 
due from August 23, 1925, to and including October 31, 1925, and there still 
remains due to the officer the amount of his pension, or annuity, from Novem- 
ber 1 to November 23, the date of his death, amounting to $72.10. 

This officer made no contributions to the fund, as required by law, due to 
the fact that he was on leave of absence without pax from July 1, 1924, the 
date this law went into effect, to August 23, 1925, when he was placed on the 
retired list. 

There appears to be no provision in the act of May 24, 1924, for the reor- 
ganization and improvement of the Foreign Service of the United States and 
for other purposes, as to the payment of any amount which may be due to an 
officer who has not contributed to the fund at the time of his death, and the 
department would be glad to have your opinion as to whether or not the estate 
of the late Benjamin F. Chase has any claim against the Government on 
account of the annuity not paid at the time of his death. 


Section 18 of the act of May 24, 1924, 43 Stat. 140, reorganizing 
the Foreign Service of the United States, authorizes the President to 
prescribe rules and regulations for establishing a Foreign Service 
and disability system and for paying annuities to retired or disabled 
Foreign Service officers under the conditions therein prescribed. 

Paragraph (f) of this section provides that: 


Those officers who retire before having contributed for each year of service 
shall have withheld from their annuities to the credit of the Foreign Service 
retirement and disability fund such proportion of 5 per centum as the number 
of years in which they did not contribute bears to the total length of service. 


These provisions prescribe the manner of adjustment of contribu- 
tions where there has been retirement before making contributions, 
and the lack of contributions by annuitant in the instant case is not 
in itself material to the determination of the question submitted. 

The reason for not making contribution is the fact the officer was 
on leave of absence without pay from May 31, 1923, to August 23, 
1925, when he was retired, which embraces the entire period from 
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July 1, 1924, when retirement contribution would have been made 
if in a pay status. 

This raises a question whether an officer so in a nonpay status for 
a long period prior and subsequent to the effective date of the retire- 
ment enactment is within the provisions of the enactment for retire- 
ment. 

The officer was retired for disability under the provisions of para- 
graph (j) of section 18 of the retirement act. The office of which 
Mr. Chase was the incumbent had no fixed term attached. He, there- 
fore, held it at the will of the appointing power—the President. 
The granting of a leave of absence even for a period of more than 
two years, as in this case, does not operate to vacate such an office. 

The granting of leaves of absence to consular officers, now foreign 
service officers, was and is discretionary with the President, and he 
is empowered under the laws and regulations to grant such leaves as 
to him may seem proper, subject only to the restrictions found in 
section 1742, Revised Statutes, as to receipt of compensation. 

The absence of Mr. Chase from his post of duty, being under due 
and proper authority, did not disconnect him from the service. 
Therefore, he was in the service when the act of May 24, 1924, 
became effective, and accordingly was entitled to the benefits of 
said act. 

Noncontribution to the retirement fund by an officer otherwise 
eligible to retirement does not deprive him of the benefits of the 
act. Asa matter of fact, it seems that the Congress anticipated such 
a situation and made provision therefor in paragraph (j), section 18 
of the act. 

Accordingly, you are advised that as the retirement of Mr. Chase 
was in pursuance of the provisions of the retirement act, payment 
of the annuity, which had accrued but which was not paid at date of 
his death, less the deductions required by the statute, may be made 
to his estate. 3 Comp. Gen. 744. 

From the service record informally submitted in this case, it 
would appear that the amount of annuity certified as payable is 
erroneous. Accordingly, it is suggested that the claim of the admin- 
istratrix be transmitted to this oflice for direct settlement. 


(A-13193) 
INSURANCE—SHIPMENTS OF SECURITIES OF OSAGE INDIANS 


Under the provisions of the act of April 13, 1926, 44 Stat. 242, the insurance 
of shipments of Liberty bonds and other securities belonging to Indians 
collectively as a tribe, and the payment of the premiums of such insur. 
ance from the funds held in trust for such tribes, are authorized. Where 
it becomes necessary to insure securities belonging to individual Indians, 
such premiums should be paid by the Indian or from funds held in trust 
for him. 
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Comptroller General McCarl to the Secretary of the Interior, May 13, 1926: 

With further reference to your letter of February 17, 1926, and 
subsequent correspondence relative to the authority to insure ship- 
ments of Liberty bonds and other securities sent from the Osage 
Indian Agency at Pawhuska, Okla., to the Department of the In- 
terior, there is now for consideration the provision in the act of 
April 13, 1926, 44 Stat. 242, enacted subsequent to the date of your 
submission, as follows: 

That hereafter the funds of any tribe of Indians under the control of the 
United States may be used for payments of insurance premiums for protection 
of the property of the tribe against fire, theft, tornado, hail, earthquake, and 
other elements and forces of nature. 

In view of this enactment I have to advise that when it is found 
necessary to insure shipments of Liberty bonds and other securities 
sent by registered mail or otherwise, payment of premiums thereon 
from the fund “ Proceeds of Oil and Gas Leases, Royalties, etc., 
Osage Reservation, Oklahoma,” is authorized when the securities 
involved belong to the Indians collectively as a tribe. Where it 
becomes necessary to insure securities belonging to individual 
Indians, such premiums should be paid by the Indian or from funds 
held in trust for him. . 


(A-14244) 
JUDGMENTS—CONDEMNATION PROCEEDINGS 


Where condemnation proceedings are instituted by the Reclamation Service 
under the provisions of section 7 of the act of June 17, 1902, 32 Stat. 389, 
it is not necessary that the damages shall be assessed and paid before the 
Government is allowed to take possession, notwithstanding a State statute 
to the contrary. 


Comptroller General McCarl to the Secretary of the Interior, May 13, 1926: 
There has been received your letter of May 6, 1926, reading in 
part as follows: 


Pursuant to the provisions of the act of June 17, 1902 (32 Stat. 388), and 
acts of Congress amendatory thereof and supplementary thereto, the United 
States, through the Bureau of Reclamation of this department, is construct- 
ing a large dam across the Snake River at American Falls, Idaho. Certain 
lands are required for rights of way for the reservoir to be created by the 
dam. The Bureau of Reclamation has endeavored to obtain title to these 
lands by conveyances from the owners, but where disagreements have occurred 
condemnation proceedings have been instituted by virtue of section 7 of the 
act of June 17, 1902, supra. 

In the case of the United States v. Russell Harriman, et al, No. 549 of 
the United States District Court for the District of Idaho, Eastern Division, 
it is essential that possession of the property be secured prior to the trial of 
the case in view of the fact that lands are involved which it will be necessary 
to flood in the next two or three weeks, as the work of the contractor on the 
American Falls dam has advanced sufficiently to permit the storing of water 
and begin flooding the lands involved. 

* * , + * + * 
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As it is impossible to try this case until the October term of the Federal 
Court, in order to secure possession of the property prior to trial of the case 
the United States has secured an order of the Court appointing the three 
commissioners or appraisers provided for in section 7420 of the Idaho Com- 
piled Statutes. The three commissioners appointed by the court have taken 
their oath of office and have given notice that they will hear the evidence 
as to the damages. 

The only way in which the United States can secure possession of the 
property involved in time to permit storage of water is by depositing with 
the clerk of the court the amount of the damages as determined by the 
three commissioners, pursuant to the provisions of section 7420 of the Idaho 
Compiled Statutes, which provide in part as follows: 

“That at any time after the commencement of proceedings in the district 
court, as provided for in this title, to condemn property, and upon 10 days’ 
notice to the adverse party, the district court or the judge thereof may appoint 
three disinterested persons, who shafl be residents of the county in which 
the land is situated, as commissioners to assess and determine the damages 
that the defendant will sustain by reason of the condemnation and appropria- 
tion of the property described in the complaint, and the said commissioners 
shall, before entering upon the discharge of their duties, take and subscribe 
an oath to faithfully and impartially discharge their duties as such com- 
missioners. Such commissioners shall give at least five days’ notice in writ- 
ing of the time and place where they will meet for the purpose aforesaid, 
which place, unless agreed upon between the two parties, shall be within five 
miles of the premises aforesaid. At the time and place mentioned in such 
notice they may administer oaths to witnesses, and hear the evidence offered 
by the parties, and, after viewing the premises, shall report in writing their 
proceedings and the damages which they find the defendant will sustain by 
reason of the condemnation and appropriation of said property, which report 
shall be signed by said commissioners, or a majority thereof, and be filed 
in the office of the clerk of the district court in which such action shall be 
pending; and at any time after payment to the defendant of the amount so 
assessed and found by said commissioners as damages, or in case the defend. 
ant shall refuse to receive the same, then at any time after such amount shal! 
be deposited with the clerk of the said court to abide the result of said action, 
the plaintiff may enter upon, and take possession of and use, the property 
mentioned in the complaint, until the final conclusion of the litigation con- 
cerning the same: Provided further, That at the time of making such payment 
to the defendant of the amount so assessed and found by said commissioners 
as damages, or in case the defendant shall refuse to receive the same, then 
at any time after such amount shall be deposited with the clerk of the said 
court to abide the result of said action, the plaintiff may elect to build the 
fences, cattle guards, and other structures by said commissioners found to be 
necessary, and may execute to the defendant a bond as provided in section 
7417.” 

In view of the urgency of the case, special authority is requested for the 
local fiscal agent of the Bureau of Reclamation to make such payment to the 
defendant of the amount so assessed and found by the commissioners as 
damages; or in case the defendant shall refuse to receive such payment, to 
deposit such amount with the clerk of the court, as provided by section 7420 
of the Idaho Compiled Statutes. 


Section 7 of the act of June 17, 1902, 32 Stat. 389, under which 
the condemnation proceedings in question were instituted provides: 


That where in carrying out the provisions of this act it becomes necessary 
to acquire any rights or property, the Secretary of the Interior is hereby 
authorized to acquire the same for the United States by purchase or by con- 
demnation under judicial process, and to pay from the reclamation fund the 
sums which may be needed for that purpose, and it shall be the duty of the 
Attorney General of the United States upon every application of the Secretary 
of the Interior, under this act, to cause proceedings to be commenced for con- 
demnation within thirty days from the receipt of the application at the 
Department of Justice. 
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The proceedings authorized under this act are an exercise of the 
right of eminent domain vested in the Federal Government and such 
right or power can neither be enlarged nor diminished by a State 
nor can a State prescribe the manner in which such right or power 
may be exercised. Kol et al. v. United States, 91 U.S. 374. There- 
fore, section 7420 of the Idaho Compiled Statutes quoted above is 
inapplicable where condemnation proceedings are instituted by the 
Federal Government. 

In the case of the United States v. O’Neill, 198 Fed. Rep. 677, a 
statute of the State of Colorado similar to that of the State of Idaho 
here in question was considered and it was held that in condemna- 
tion proceedings by the United States under the act of June 17, 1902, 
supra, it is not necessary that the damages shall be assessed and paid 
before the Government may be allowed to take possession. 

You are advised that the payment of any amount as damages 
under condemnation proceedings of the Bureau of Reclamation is 
unauthorized until the amount of such damages has been finally de- 
termined by a court of competent jurisdiction and such payments 
are to be effected by means of settlements made by this office. De- 
cision of March 18, 1926, A-13467, 5 Comp. Gen. 737. 

The question is answered accordingly. 


(A-13409) 
INDIAN MONEYS, PROCEEDS OF LABOR—TRAVELING EXPENSES 


The fund “Indian Moneys, Proceeds of Labor, Winnebago Agency,” is avail- 
able for defraying the expenses of sending two Indian boys from the 
Winnebago Reservation to the National Boys and Girls’ Club Congress at 
Chicago, Illinois, when properly authorized and approved as an expenditure 
for the benefit of the Winnebago agency on whose account the fund was 
covered into the Treasury. 


Decision by Comptroller General McCarl, May 14, 1926: 

E. T. Winter applied March 1, 1926, for review of settlement 
0125610, dated February 11, 1926, whereby was disallowed his claim 
for $200 in reimbursement of expenditures made by him from his 
personal funds in defraying the expenses of taking two Indian boys 
from Walthill, Nebraska, to Chicago, IIl., and return for the purpose 
of attending the National Boys’ and Girls’ Club Congress. 

On August 21, and 29, 1925, the superintendent of the Winnebago 
Agency, Nebraska, wrote to the Commissioner of Indian Affairs 
regarding funds available to help defray the expenses of sending a 
demonstration team of Indian boys from the Winnebago Reserva- 
tion to the National Club Congress at Chicago, in December. On 
September 4, 1925, the commissioner replied making an allotment 
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of $200 from the fund “ Indian Moneys, Proceeds of Labor, Winne- 
bago Agency,” and authorizing the superintendent to use it to assist 
in defraying necessary expenses incident to the sending of the team 
of Winnebago boys to the Congress. 

The Superintendent of the Winnebago Agency arranged with 
claimant, who is the agent of the county in which the Winnebago 
Agency is situated, to take to the National Club Congress, two Indian 
boys who had successfully completed club work under claimant’s 
direction. Claimant took the boys to Chicago incurring expenses 
in excess of $200 and submitted an itemized voucher in which he 
claimed reimbursement in the sum of $200, he having agreed to 
assume the expenditures in excess of $200. The Indian Office in 
submitting the voucher for direct settlement makes the following 
statement in the matter: 


The object of this service is the education and civilization of the Indians 
along modern lines so that they may eventually take their places alongside the 
whites in all the varied walks of life. One of the most important and effective 
means to this end is the boys’ and girls’ club work, the aim and scope of which 
are set forth in the attached papers which please return when they have served 
your purpose. The club work is carried on by the cooperative extension 
service of the United States Department of Agriculture and the various State 
colleges under the immediate direction of the county agent. The club work 
among the Indian boys and girls is not handled separately but as part of the 
regular club work and the Indian children must comply with the same condi- 
tions and rules as the whites. 

The National Club Congress is held each year in Chicago during the Inter- 
national Livestock Exposition. At this congress club members from all over 
the United States who have been selected by the county agents for having won 
local distinction demonstrate their projects for the benefit of all the delegates 
and in the presence of representatives of the United States Department of 
Agriculture and the various State colleges. Each of the two boys in this case 
successfully completed garden, pig, and corn projects, and had previously 
demonstrated at the Thurston County fair, the State fair at Lincoln, and the 
interstate fair at Sioux City. It was in recugnition of the splendid record they 
had made that the county agent selected them for the Chicago trip. 

It was necessary that they have an escort to look after their paraphernalia 
and as this was their first trip to a large city. Mr. Winter, the county agent, 
had trained them for the demonstration which would not have been successful 
without his personal supervision. Under the rules of the congress only exten- 
sion employees of the United States Department of Agriculture and the various 
State colleges can be official delegates and take part in the congress; and the 
trainer of each team must accompany it and supervise the demonstration. 
In this case the Indian boys were the only demonstrators from Thurston 
County. 

The boys attended the livestock show and secured much helpful information 
along this line. One of the objects of the congress is to develop leaders for 
the club work, and the trip to Chicago was not only beneficial to the two boys, 
but through them all the Indians of the reservation will be assisted in their 
industrial welfare and progress. 

There is inclosed herewith copy of authority dated July 15, 1924, for the 
superintendent of the Crow, Montana, Agency to expend $125 in sending a 
demonstration team of Indian girls to the State fair at Helena and the 
Midland Empire fair at Billings. The girls were escorted by the county agent 
as in the present case; and expenditures under the authority appear in vouchers 
164, 217, and 236 of the superintendent’s accounts for the first quarter, and 
voucher 214 for the second quarter of the fiscal year 1925, to which no objection 
was made in your settlements C—22847-In., and C-27988_In., respectively. 
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The act of March 2, 1887, 24 Stat. 463, authorizing the use of “ In- 
dian Moneys, Proceeds of Labor,” provides: 

That the Secretary of the Interior is hereby authorized to use the money 
which has been or may hereafter be covered into the Treasury under the pro- 
visions of the act approved March third, eighteen hundred and eighty-three, 
and which is carried on the books of that Department under the caption of 
“Indian moneys, proceeds of labor,” for the benefit of the several tribes on 
whose account said money was covered in, in such way and for such purposes 
as in his discretion he may think best, and shall make annually a detailed 
report thereof to Congress. 

It is understood that the Secretary of the Interior has delegated 
to the Commissioner of Indian Affairs the expenditure of “ Indian 
moneys, proceeds of labor,” in amounts not exceeding $500. 

The expenditure of these moneys is not specifically defined beyond 
that it must be for the benefit of the particular tribe to whom it be- 
longs. See 17 Comp. Dec. 995. 

The Commissioner of Indian Affairs in the exercise of the au- 
thority delegated to him by the Secretary of the Interior has author- 
ized the use of the money for the purpose which seems clearly for 
the benefit of the Winnebago Tribe of Indians. 

Similar expenditures were made from the fund “ Indian moneys, 
proceeds of labor, Crow Indians, support, 1925,” and were not 
questioned in the audit of the accounts wherein the expenditures ap- 
peared. It is understood that similar expenditures have also been 
made in prior years and have been reported to the Congress so that 
the use of the Indian moneys in question must be known and have the 
-anction of the Congress. 

The boys and girls who attend the Boys and Girls’ Club Congress 
are the prize winners in clubs in the several States. Their attendance 
is the culminating feature of the club work which is fostered by the 
Federal Government in cooperation with the agricultural interests 
of the various States. The club members who attend the congress are 
different individuals each year and attendance at a meeting of this 
character is not considered attendance at a meeting of a society or 
association in violation of section 8 of the act of June 26, 1912, 37 
Stat. 184. : 

The agreement with claimant seems to have been that he would 
act as escort for the two Indian boys to and from the club congress, 
all expenses necessarily incurred to be reimbursed not in excess of 
$200. An examination of the voucher submitted in support of the 
claim for reimbursement shows that the boys left Chicago on Decem- 
ber 4, 1925, but claimant remained there until December 9. The stay 
in Chicago must have been for the personal convenience of claimant. 
The expenses incurred by claimant after the boys left Chicago and 
his duties as escort ceased should properly be borne by him. These 
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expenses amount to $39.59, which, deducted from the total expense of 
$206.48, leaves a balance of $166.89, which properly may be allowed. 

Upon review $166.89 is certified due claimant which will be paid 
in the due course of business. 


(A-13961) 


ARMY PAY—LONGEVITY—OFFICER 


In computing his longevity pay an officer of the Army may not count as service 
that portion of his enlistment covered by furlough to the Army Reserve 
when no active duty was performed. 


Comptroller General McCarl to Maj. H. E. Pace, United States Army, May 
15, 1926: 


There has been received your letter of March 30, 1926, as follows: 


Transmitted herewith is claim of Capt. L. W. Fagg, Inf., D. O. L., for differ- 
ence in pay between over 9 and over 12 years’ service, from January 1, 1925, 
to March 22, 1926, supported by letter from Captain Fagg, dated March 27, 1926, 
which claim has been presented to me, in my capacity as disbursing oflicer, 
for payment. 

Your decision is requested as to whether I am authorized to make this 
payment, in view of the fact that during the period Dec. 30, 1915, to March 
22, 1917, Capt. Fagg was not on active duty but was furloughed in the grade 
of sergeant to the Medical Dept., Army Reserve. 


The letter of Captain Fagg referred to is as follows: 


1. The attached pay voucher is based on my service in enlisted Regular 
Army Reserve, to which service I was furloughed from enlisted active service 
Dec. 29, 1915, and from which I was commissioned March 23, 1917. I oc- 
cupied a different status to the ordinary reservist. I was on a pay status of 
$2.00 a month, and was entitled to $3.00 a month additional when called 
to active service for the time I had been on furlough in the enlisted Regular 
Army Reserve. I was required to submit regular reports to the War Depart- 
ment, and was subjected to military discipline and training in a way that 
did not apply to other classes of reservists. I was commissioned under the 
same regulations as applied to an enlisted man in the active service. Other 
classes of reservists were not placed on that status for commissions in the 
regular active service. Other classes of reservists were not on a pay status. 


The Army Register, 1925, shows the service of Captain Fagg as 
follows: 


Pvt., pvt. 1 cl. and sgt. Hosp. C. 30 Dec. 12 to 29 Dec. 15; sgt. M. D. Army 
Res. 30 Dec. 15 to 22 Mar. 17; 2 It. of Inf. 19 Mar. 17; accepted 23 Mar. 17; 1 It. 
19 Mar. 17; accepted 28 Aug. 17; capt. (temp.) 5 Aug. 17; accepted 8 Apr. 
18; capt. 12 Oct. 17; accepted 8 Apr. 18. 

It thus appears that Captain Fagg enlisted December 30, 1912, 
and at the expiration of three years’ continuous service with his or- 
ganization, December 29, 1915, was furloughed and transferred to 
the Army reserve, where he remained until he accepted the appoint- 
ment as second lieutenant of Infantry on March 23, 1917. The ques- 
tion presented is whether the time he spent on furlough and attached 
to the reserve, December 30, 1915, to March 22, 1917, may be counted 
in computing his longevity pay as an officer from January 1, 1925, 
to March 22, 1926. 
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It has been held that only active service or service on the active 
list can be counted by an officer of the Army in computing his 
longevity pay. See in this connection 27 Comp. Dec. 289; 1 Comp. 
Gen. 75, and 3 id, 485; 43 MS. Comp. Gen. 695, A-8221, Maneh 16, 
1925. 

The Regular Army Reserve was established by the act of August 
24, 1912, 37 Stat. 590, 591, as amended by the national defense act 
of June 3, 1916, 39 Stat. 185-188, and was abolished by the act of 
June 4, 1920, 41 Stat. 775. 

The 1912 act provided that on and after November 1, 1912, all 
enlistments in the Regular Army should be for the term of seven 
years, the first four years in the service with the organizations of 
which those enlisting should form a part, and, except, as otherwise 
provided therein, the last three years on furlough and attached to 
the Army reserve therein provided for; that any enlisted man, at 
the expiration of three years’ continuous service with such organiza- 
tions, upon his written application, might be furloughed and trans- 
ferred to the Army reserve in the discretion of the Secretary of 
War; that for all enlistments thereafter accomplished under ‘the 
provisions of the act, four years should be counted as an enlistment 
period in computing continuous-service pay; that the Army reserve 
should consist of all enlisted men who, after serving not less than 
four years with the organizations of which they form a part, should 
receive furloughs without pay or allowances until the expiration of 
their terms of enlistment, together with transportation in kind and 
subsistence as provided for by the act in the case of discharged 
soldiers, but when any soldier was furloughed to the reserve his 
accounts should be closed and he should be paid in full to the date 
such furlough became effective; that in the event of actual or threat- 
ened hostilities the President might summon all furloughed soldiers 
who belong to the Army reserve to rejoin their respective organiza- 
tions, and during the continuance of their service with such organi- 
zations they should receive the pay and allowances authorized by 
law for soldiers serving therein. 

The 1916 act provided that on and after November 1, 1916, the 
first three years of the enlistment were to be in active service with 
the organization of which those enlisted form a part, and, except 
as otherwise provided therein, the last four years in the Regular 
Army Reserve; that in all enlistments thereafter accomplished three 
years should be counted as an enlistment period in computing con- 
tinuous-service pay; that subject to such regulations as the President 
might prescribe for their proper identification and location, and 
physical condition, the members of the Regular Army Reserve should 
be paid semiannually at the rate of $24 a year while in the reserve; 
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that service in the Regular Army Reserve should confer no right to 
retirement or retired pay, and the members should become entitled 
to pension only through disability incurred while on active duty 
in the service of the United States; that the President was author- 
ized to summon the Regular Army Reserve or any part thereof for 
field training for a period not exceeding 15 days in each year, the 
reservists to receive travel expenses and pay at the rate of their 
respective grades in the Regular Army during such periods of train- 
ing; that upon reporting for duty under the call of the President, 
and being found physically fit for service, members of the Regular 
Army Reserve should receive a sum equal to $3 per month for each 
month during which they should have belonged to the reserve. 

It thus appears that a soldier on furlough in the reserve while 
subject to call to active duty with the Army, was not on active duty 
while on furlough. Active duty in the military sense and as contem- 
plated by said acts was duty with the organizations of the Army for 
which the soldier was entitled to receive the pay and allowances of 
his grade, and not the duties required of him while on furlough as 
a reservist. That a soldier while on furlough was not to be con- 
sidered as on active duty and entitled to the benefits of such status 
is apparent from the provisions in said acts of 1912 and 1916 in effect 


excluding such service in computing continuous-service pay (22 
Comp. Dec. 692), and for retirement, and denying the right to pen- 
sion for disability incurred while not on active duty. 

You are advised therefore that Captain Fagg was not on active 
duty during the period from December 30, 1915, to March 22, 1917, 
when he was in the Army reserve, not with the colors, said period 
can not be counted in computing his longevity pay. 


(A-14356) 


GRATUITIES, SIX MONTHS’ DEATH—CHANGE OF STATUS FROM 
ENLISTED MAN TO OFFICER 


Where a mother was designated as the dependent relative of an enlisted man 
of the Marine Corps to receive upon his death the amount equal to six 
months’ pay under the act of August 22, 1912, 37 Stat. 329, and he con- 
tinued in the service from the date of designation to date of his death, 
November 11, 1922, having become an officer without making a designa- 
tion of a dependent relative under the act of June 4, 1920, 41 Stat. 824, 
payment of the gratuity is authorized to the mother under the designation 
made as an enlisted man. 


Decision by Comptroller General McCarl, May 15, 1926: 

Mrs. Onie M. Portis has applied for reconsideration of decision of 
July 11, 1923, in which was sustained disallowance in settlement No. 
N-274914, March 23, 1923, of her claim for an amount equal to six 
months’ pay at the rate received by her son, First Lieut, Charles 
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McCall Portis, United States Marine Corps, at the date of his death 
November 11, 1922. The claim was asserted under the act of June 
4, 1920, 41 Stat. 824, which authorized such payment to a “ depend- 
ent relative of such officer * * * previously designated by him” 
subject to the other limitations and conditions of the act. The dis- 
allowance was based on a report from Marine Corps Headquarters 
that the records showed the officer had not designated a dependent 
relative to receive the gratuity authorized by the act of June 4, 1920. 
The adjutant and inspector of the United States Marine Corps, 
November 23, 1925, made a supplemental report in the matter as 
follows: 


1. The records of this office show that Charles McCall Portis was enrolled as 
a private in the Marine Corps Reserve on 6 July 1917, was on 9 October 1917 
disenrolled to accept appointment as a second lieutenant (probationary) and 
served continuously as a commissioned officer in the Marine Corps until the 
date of his death, 11 November 1922. 

2. On 27 July 1917 Private Portis executed in due form before a notary public 
a beneficiary slip which is now on file in this office and in which he named his 
mother, Mrs. Onie Mae Portis, as beneficiary for the six months’ death gratuity. 
The records also show that at the time of death he had an allotment, running 
since December, 1921, of $75 per month in favor of his mother; and that he 
was receiving rental allowance for the dependent mother. The original of this 
beneficiary slip will be forwarded to-day to the Bureau of Supplies and 
Accounts, Navy Department, for the usual action. At the time reference (b) 
was written, this beneficiary slip escaped observation, due, no doubt, to the 
fact that it was filed with the record of Private Portis in the reserve, which 
record was in a separate folder from his record as an ofiicer. 


It is on this supplemental report and the evidence therein con- 
tained that claimant now requests further consideration. The original 
designation is submitted. It was executed before a notary public 


July 27, 1917, by Private Charles McCall Portis, United States 


Marine Corps Reserve, in which under the provisions of the act of 
August 22, 1912, he designated as his dependent relative to receive 
the gratuity his mother, Mrs. Onie M. Portis, 1723 Sixth Avenue, 
Bessemer, Ala. 


The act of August 22, 1912, 37 Stat. 329, in effect July 27, 1917, 
provided: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or 
enlisted man on the active list of the Navy and Marine Corps the Paymaster 
General of the Navy shall cause to be paid to the widow, and, if no widow, 
to the children, and if there be no children, to any other dependent relative 
of such officer or enlisted man previously designated by him, an amount equal 
to six months pay at the rate received by such officer or enlisted man at the 
date of his death, less seventy-five dollars in the case of an oflicer and thirty- 
five dollars in the case of an enlisted man, to defray expenses of interment, 
and the residue, if any, of the amount reserved shall be paid subsequently to 
the designated person. 


This was in terms an amendment of the act of May 13, 1908, 35 
Stat. 128, of somewhat different phraseology in the portion here 
material. The act of 1912 was repealed by section 312 of the war- 
risk insurance act of October 6, 1917, 40 Stat. 408. The act of June 
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4, 1920, was a reenactment of the death gratuity provisions in effect 
in the naval service from May 13, 1908, to October 6, 1917, but in 
its reenactment it was limited to “any officer, enlisted man, or nurse 
on the active list of the Regular Navy or Regular Marine Corps.” 
The prior laws had applied to “any officer or enlisted man on the 
active list of the Navy and Marine Corps,” the latter language 
having been construed to include officers and enlisted men of the 
temporary forces as well as of the regular service; 14 Comp. Dec. 
882, 886; 15 id. 176; 23 td. 36; 24 td. 675. 

The designation of July 27, 1917, was therefore a valid designation 
under the act of 1912 and the question is whether it may be consid- 
ered also as a proper designation under the act of 1920, the latter 
being in some respects a new statute enacted nearly three years after 
the repeal of the prior law. 

The requirement for a previous designation of a dependent relative 
other than wife or children is to fix with certainty the person entitled 
to take, and where there is no designation no payment may be mate; 
1 Comp. Gen. 771. Where there is a designation the intent of the 
officer, enlisted man, or nurse, when duly ascertained, is controlling. 
See 18 Comp. Dec. 277, 279, where it was said: 

The designation of a beneficiary under the act of May 13, 1908, supra, is in 
the nature of a will, in so far as it gives the officer or enlisted man the right 
to designate his beneficiary is concerned, and the same rules of construction 
apply. 

Therefore it had been said with respect to designations under the 
earlier act, 15 Comp. Dec. 610, 614: 

* * * jn all cases the intention of the man should be carried out if it can 
be ascertained from the language of the designation and reliable evidence as to 
the circumstances pertaining to the case. 

Although the intention of the officer or enlisted man is to be ascer- 
tained under the rules applicable to the construction of wills, the 
gratuity is not a part of the officer or man’s estate, nor a debt or 
money due him, and a will has been held to be not a proper designa- 
tion within the act, 21 Comp. Dec. 856, and intentions when ascer- 
tained must, of course, still be subject to the fact of dependency being 
established. Oral designations have been held not to support a pay- 
ment, 17 Comp. Dec. 377, 490, 20 id. 61; but an incomplete designa- 
tion supported by evidence as to the intention of the officer or man 
has been held sufficient to authorize payment, 15 Comp. Dec. 372. 18 
id. 277; and where the designation was duly made but had been 
misplaced by the administrative department, on proof of the identity 
of the person designated, payment was authorized to be made, 17 
Comp. Dec. 587, 22 id. 532; and, as material to this case, it was held 
under prior acts, 21 Comp. Dec. 856, that a designation once made 
continues effective so long as the officer or man remains in the active 
service unless the designation is revoked. 
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At common law and under statutes, a will impliedly revoked by 
operation of law from some change in the testator’s condition or cir- 
cumstance was not revived by the fact that such change ceased to 
exist. as for example, where a woman executed a will, then married, 
and subsequently became a widow, her will, revoked by marriage, 
was not revived by the death of her husband. See 40 Cye. 1212-13, 
and the citations thereunder. But the analogy between a will and 
a designation under the gratuity act of 1920 should not be unduly 
stressed to defeat the purpose and object of the law. It has here- 
tofore been held, both under the Army and the Navy statute, that 
where the man had no opportunity under the reenactments of the 
statutes in 1919 and 1920 to make a new designation payment was 
authorized to the person designated under the prior laws, 95 MS. 
Comp. Dec. 473 and 694. The theory underlying those cases is that 
had there been an intention to change the designated beneficiary, or 
revoke the designation, the officer or man would have taken some 
affirmative action in that respect after the reenactment of the law, 
and that in the absence of any designation under the latter statute 
the rule that unless revoked a designation once made continues 
throughout the active service of the officer or.man should apply. 
The law makes no requirement of a redesignation on a change of 
status, as where a man is discharged and reenlists; or where a man 
is appointed an officer; a designation of the dependent relative to 
receive the six month’ death gratuity is all that is required; and 
whether the gratuity for which the beneficiary was designated is to 
be paid under the 1912 act or under the 1920 act is not a matter of 
substance; but one amount equal to six months’ pay may be paid, 
and that only to the dependent relative previously designated. 

The mother in this case is shown to have been dependent upon the 
deceased and it is shown that he made substantial allotments of his 
pay for her support. In these circumstances and in view of the new 
and material evidence now presented the settlement is modified and 
there is certified due claimant an amount equal to six months’ pay at 
the rate received by Lieut. Charles McCall Portis at the date of his 
death. 


(A-13060) 


MARINE CORPS PAY, LONGEVITY—GRATUITIES, REENLISTMENT 
ALLOWANCE 


Enlisted men of the Marine Corps are entitled to count as service for longevity 
increase of pay and for enlistment allowance on reenlistment, time spent 
while under arrest awaiting trial, or time spent in confinement after trial, 
where the punishment inflicted by a court-martial or deck court does not 
involve confinement in a naval prison, or on a receiving ship, or at a 
station designated as a naval prison, but involves confinement only to the 
limits of the ship or station to which attached or confinement in the brig 
of such ship or station. 
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Comptroller General McCarl to the Secretary of the Navy, May 18, 1926: 

There has been received your request of February 8, 1926, for 
decision of the question presented by the Commandant of the Marine 
Corps whether, in computing the services of enlisted men of the 
Marine Corps for longevity increase of pay and for enlistment allow- 
ance on reenlistment, they are entitled to include time under arrest 
awaiting trial; or time in confinement after trial and conviction 
under sentence of court-martial or deck court where the punishment 
inflicted does not involve confinement in a naval prison (or at a 
receiving ship or station designated as a naval prison), but involves 
confinement only to the limits of the ship or station to which at- 
tached or confinement in the brig of such ship or station, as was 
held with respect to enlisted men of the Navy in decision of Decem- 
ber 1, 1925. A-11036, 52 MS. Comp. Gen. 27. 

Such time is not authorized to be counted by enlisted men of 
the Army by reason of the act of April 27, 1914, 38 Stat. 353, and 
the 107th Article of War, 41 Stat. 809; 2 Comp. Gen. 162. Under 
section 1612, Revised Statutes, enlisted men of the Marine Corps 
may not count any time for continuous-service pay that enlisted men 
of the Army may not count. 21 Comp. Dec. 174. It is suggested 
that as provision is now made by section 9 of the act of June 10, 
1922, 42 Stat. 629, for pay, longevity increase of pay, and enlistment 
allowance for enlisted men of the Marine Corps independently of 
section 1612, Revised Statutes, that restrictions imposed by law upon 
enlisted men of the Army as to service and the making good time 
lost are no longer applicable to enlisted men of the Marine Corps 
so far as longevity increase of pay and enlistment allowance are 
concerned. 

Section 9 is in part as follows: 

That commencing July 1, 1922, the monthly base pay of * * * enlisted 
men of the Army and Marine Corps shall be as follows: * * *. Existing 
laws authorizing continuous-service pay for each five years of service are 
hereby repealed, effective June 30, 1922. Commencing July 1, 1922, * * * 
enlisted men of the Army and Marine Corps, shall receive, as a permanent 
addition to their pay, an increase of 5 per centum of their base pay foreach 
four years of service in any of the services mentioned in the title of ths act 
not to exceed 25 per centum. On and after July 1, 1922, an enlistment allow- 
ance equal to $50, multiplied by the number of years served in the enlistment 
period from which he has last been discharged, shall be paid to every honorably 
discharged enlisted man of the first three grades who reenlists within a period 
of three months from the date of his discharge, and an enlistment allowance 
of $25, multiplied by the number of years served in the enlistment period from 
which he has last been discharged, shall be paid to every honorably discharged 
enlisted man of the other grades who reenlists within a period of three months 
from the date of his discharge. Nothing contained herein shall operate to 
reduce the pay now being received by any transferred member of the Fleet 
Marine Corps Reserve. On and after July 1, 1922, retired enlisted men of the 


Army and Marine Corps shall have their retired pay computed as now author- 
ized by law on the basis of pay provided in this act. 


Had this provision of law named only the Army, under section 
1612, Revised Statutes, it would have been automatically applicable 
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to the Marine Corps. 27 Comp. Dec. 1010. In Bristow yv. United 
States, 47 Court of Claims, 46, 50, the court said: 

The pay of the Marine Corps is regulated by the laws which govern the pay 
of the Army, and this is done by the automatic action of section 1612, Revised 
Statutes. This section, however, does not perform this function when Congress 
has made any specific provision for the pay of the Marine Corps or any one of 
its oflicers or enlisted men as by section 23 of the act of March 3, 1899, supra, 
it.has done with reference to gunnery sergeants. Section 1612 provides that 
officers and enlisted men of the Marine Corps “shall be entitled to receive the 
same pay and allowances” as officers and enlisted men of like grades in the 
jnfantry of the Army. Congress afterwards made an exception in the case of 
gunnery sergeants, and until this exception is repealed section 1612 will have 
no eontrol over their pay. 

Substantially the same restriction as to pay for officers and en- 
listed men of the Army contained in the act of April 27, 1914, and 
the making good time lost for the causes therein stated, was sub- 
sequently enacted for officers and enlisted men of the Navy and 
Marine Corps in the act of August 29, 1916, 39 Stat. 580, amended 
July 1, 1918, 40 Stat. 713. The provisions for making good time lost 
by enlisted men of the Army contained in the act of April 27, 1914, 
and the 107th Article of War are not applicable for that purpose to 
the Marine Corps, 69 MS. Comp. Dec. 1264, June 3, 1914; but these 
provisions of law were operative in the Marine Corps only as such 
denial of credit for service-affected pay. Specific provision having 
been made by section 9 of the act of June 10, 1922, for pay, longev- 
ity increase of pay, and enlistment allowance for enlisted men of 
the Marine Corps, they are entitled to pay pursuant to that act 
without reference to the Army laws cited as to making good time 
lost. In these circumstances and as enlisted men of the Marine 
Corps are available for, and perform, duty while confined awaiting 
trial and while serving sentences for petty offenses, they are entitled 
to count as service for longevity increase of pay and for enlistment 
allowance on reenlistment, time while under arrest awaiting trial 
or time spent in confinement after trial and conviction where the 
punishment inflicted by a court-martial or deck court does not in- 
volve confinement in a naval prison (or on a receiving ship or sta- 
tion designated as a naval prison), but involves confinement only 
to the limits of the ship or station to which attached or confinement 
in the brig of such ship or station. Confinement in a naval prison, 
however, is not to be counted as service for this purpose. 


(A-13800) 


GRATUITIES, REENLISTMENT ALLOWANCE—MARINE CORPS 
ENLISTED MEN 


An enlisted man of the Marine Corps who was discharged without being re- 
quired to make good time lost, as required by the act of August 29, 1916, 
as amended by the act of July 1, 1918, 40 Stat. 717, and was assigned to 
the Fleet Marine Corps Reserve under section 22 of the act of February 
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28, 1925, 43 Stat. 1086, is entitled, upon his reenlistment in the Marine 
Corps from the Fleet Marine Corps Reserve more than three months 
after his discharge from the Marine Corps and assignment to the reserve, 
to payment of the enlistment allowance without deducting retainer pay 
advanced to him on his assignment to the reserve. 


Comptroller General McCarl to Capt. R. R. Wright, United States Marine 

Corps, May 19, 1926: 

There has been received your request dated February 8, 1926, for 
decision whether you are authorized to pay Homer S. Slaughter, 
private, first class, United States Marine Corps, enlistment allowance 
in the amount of $50 upon his reenlistment in the Marine Corps on 
December 9, 1925, and also whether the advance payment to him for 


retainer pay in the amount of $25 upon his assignment to the Fleet 


Marine Corps Reserve on August 3, 1925, under section 22 of the 
act of February 28, 1925, 43 Stat. 1086, should be deducted from 
the amount of said enlistment allowance. 

Slaughter’s service record as set forth in your submission shows 
that he enlisted in the United States Marine Corps August 3, 1922; 
discharged August 2, 1925; assigned to the Fleet Marine Corps 
Reserve August 3, 1925; discharged December 8, 1925, and reenlisted 
in the United States Marine Corps December 9, 1925. It is further 
shown that he lost 14 days (Article 554, Navy Regulations, 1920), 
during his first enlistment and was discharged without being required 
to make good the time so lost. 

Section 9 of the act of June 10, 1922, 42 Stat. 629, provides: 


* * * On and after July 1, 1922, an enlistment allowance equal to $50, 
multiplied by the number of years served in the enlistment period from which 
le has last been discharged, shall be paid to every honorably discharged en- 
listed man on the first three grades who reenlists within a period of three 
months from the date of his discharge, and an enlistment allowance of $25, mul- 
tiplied by the number of years served in the enlistment period from which he 
has last been discharged, shall be paid to every honorably discharged enlisted 
man of the other grades who reenlists within a period of three months from 
the date of his discharge * * *. 


Section 22 of the act of February 28, 1925, 43 Stat. 1086, provides: 


That the Secretary of the Navy, in his discretion, under such regulations as 
he may prescribe, may require any person hereafter when first enlisting in the 
regular naval service and may authorize any enlisted man in such service to 
obligate himself to serve four years in the Fleet Naval Reserve upon termina- 
tion of his enlistment in the regular naval service: Provided, That upon ter- 
mination of their enlistment in the regular naval service, men who have so 
obligated themselves shall be assigned to the Fleet Naval Reserve for the four- 
year period, unless they apply for reenlistment or extension of their enlistment 
in the regular naval service, in which event they may be reenlisted or may 
extend their enlistment in the regular naval service: Provided further, That 
the men so assigned to the Fleet Naval Reserve for the four-year period shall 
not, in time of peace, be ordered to active duty, except with their own consent, 
and shall be under no obligation to perform training duty or drill during that 
period, but shal! be paid in advance $25 per annum, except when, with their own 
consent, they become attached to a division of the Fleet Naval Reserve, or 
satisfactorily perform appropriate duties assigned by direction of the Secre- 
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tary of the Navy, in which case they shall receive the pay, allowances, gratui- 
ties, and other emoluments as herein specifically provided for enlisted men of 
the Fleet Naval Reserve. 

Enlisted men of the regular naval service assigned to the Fleet Naval Reserve 
in accordance with the provisions of this section, or enlisted men who within 
three months from date of discharge from the regular naval service upon Com- 
pletion of a four-year enlistment, enlist in the Naval Reserve, may, while so 
in the Naval Reserve, be permitted to reenlist in the regular naval service, in 
which case they shall be entitled to the same benefits as if they had enlisted 
in the regular naval service within three months of their last discharge there- 
from. 


As Slaughter was serving in the Marine Corps and could only be 
assigned to the Fleet Naval Reserve on termination of his enlist- 
ment if under authorization of the Secretary of the Navy he obli- 
gated “himself to serve four years in the Fleet Naval Reserve upon 
termination of his enlistment in the regular naval service,” it will 
be presumed, for the purpose of this decision, that prior to termi- 
nation of his enlistment he so obligated himself and pursuant thereto 
was assigned to the Fleet Naval Reserve. 

Had Slaughter reenlisted in the Marine Corps within three months 
of his discharge August 2, 1925, he would have been entitled to 
enlistment allowance for two years’ service as a private, first class. 
The question is whether, because of his failure to make good the 14 
days lost in view of the act of August 29, 1916, as amended, 40 Stat. 
717, his enlistment was “terminated” so as to make him eligible for 
assignment to the Fleet Naval Reserve under section 22. 

Section 22 does not require in this connection that the enlistment 
shall be terminated at expiration of enlistment; where that is re- 
quired it is clearly expressed as in the second paragraph of the sec- 
tion where provision is made for “enlisted men who within three 
months from date of discharge from the regular naval service upon 
completion of a four-year enlistment” enlist in the Fleet Naval 
Reserve. One of the purposes of section 22 is to maintain a con- 
structive continuity of service for the purpose of the benefits accru- 
ing to an enlisted man upon reenlistment within three months of 
honorable discharge. If, therefore, the enlistment has been brought 
to an end; there has been a legal assignment to the Fleet Naval 
Reserve; and a reenlistment in the regular service (same branch— 
as Marine Corps or Navy) from the Fleet Naval Reserve, the man’s 
rights to the enlistment allowance are to be determined by the same 
rules as when reenlisted within three months of discharge without 
assignment to the Fleet Naval Reserve. 

Slaughter having been in the status of an assigned member of 
the Fleet Marine Corps Reserve during the period from August 3. 
1925, to December 8. 1925, and his reenlistment in the regular service 
on December 9, 1925, not having been within three months of his 
discharge therefrom on August 2, 1925, he is entitled to retain the 
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advance payment of $25 which was paid him upon said assignment 
as authorized in section 22 of the act of February 28, 1925, 4 Comp. 
Gen. 1036. 

Your questions are answered accordingly. 


(A-13860) 


ARMY PAY—CONDITIONAL PROMOTION OF OFFICER IN DENTAL 
CORPS 


An officer of the Dental Corps of the Army who was promoted subject to 
examination under the provisions of the act of February 2, 1901, 31 Stat. 
756, was promoted on condition that he be found qualified for promotion 
upon examination as prescribed by the act of April 23, 1908, 35 Stat. 67, and 
where such officer was subsequently found disqualified for promotion he 
is not entitled to the pay of the higher grade for any period, he being 
treated as to promotion and pay in the same manner as if he had been 
examined prior to promotion and had failed in his examination. 


Decision by Comptroller General McCarl, May 20, 1926: 

Earp T. Dickman has requested review of settlement No. 0103425, 
dated November 14, 1925, disallowing his claim for the difference 
between pay as first lieutenant and pay as major, Dental Corps, 
United States Army, during the period from October 6, 1917, to 
May 31, 1918. 

Claimant was appointed first lieutenant, dental surgeon, Regular 
Army, to rank from October 24, 1916, and accepted November 16, 
1916. He was advised by letter dated January 3, 1918, from The 
Adjutant General of the Army that he had been promoted to the 
grade of major in the Dental Corps of the Army, subject to exami- 
nation, and that upon passing a satisfactory examination a com- 
mission in due form would be issued to him. He accepted such 
conditional appointment January 8, 1918. On January 22, 1918, 
he failed in his examination for promotion to the higher grade and 
by reason of such failure was discharged from the service June 
11, 1918. 

The acts apposite to this case are as follows: 


The President is hereby authorized to appoint and commission, by and with 
the advice and consent of the Senate, dental surgeons, who are citizens of 
the United States between the ages of twenty-one and twenty-seven years, at 
the rate of one for each one thousand enlisted men of the line of the Army. 
Dental surgeons shall have the rank, pay, and allowances of first lieutenants 
until they have completed eight years’ service. Dental surgeons of more than 
eight but less than twenty-four years’ service shall, subject to such examina- 
tion as the President may prescribe, have the rank, pay, and allowances of 
captains. Dental surgeons of more than twenty-four years’ service shall, 
subject to such examination as the President may prescribe, have the rank, 
pay, and allowances of major: * * * And provided further, That all laws 
relating to the examination of officers of the Medical Corps for promotion 
shall be applicable to dental surgeons, (Section 10 of the National Defense 
Act, 39 Stat. 173.) 
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Hereafter the Dental Corps of the Army shall consist of commissioned offi- 
cers of the same grade and proportionally distributed among such grades as are 
now or may be hereafter provided by law for the Medical Corps, who shall 
have the rank, pay, promotion and allowances of officers of corresponding 
grades in the Medical Corps, including the right to retirement as in the case of 
other officers, and there shall be one dental officer for every thousand of the 
total strength of the Regular Army authorized from time to time by ‘aw: Pro- 
vided further, That dental examining and review boards shall consist of one 
oflicer of the Medical Corps and two oflicers of the Dental Corps: Provided 
further, That immediately following the approval of this Act all dental sur- 
geons then in active service shall be recommissioned in the Dental Corps in 
the grades herein authorized in the order of their seniority and without loss of 
pay or allowances or of relative rank in the Army: And provided further, That 
no dental surgeon shall be recommissioned who has not been confirmed by the 
Senate. ‘(Act of October 6, 1917, 40 Stat. 397.) 

Sec. 5. That no officer of the Medical Corps below the rank of lieutenant- 
colonel shall be promoted therein until he shall have successfully passed an 
examination before an Army medical board consisting of not less than three 
officers of the Medical Corps, to be designated by the Secretary of War, such 
examination to be prescribed by the Secretary of War and to be held at such 
time anterior to the accruing of the right to promotion as may be for the best 
interests of the service: Provided, That should any oflicer of the Medical Corps 
fail in his physical examination and be found incapacitated for service by rea- 
son of physical disability contracted in the line of duty, he shall be retired 
with the rank to which his seniority entitled him to be promoted; but if he 
should be found disqualified for promotion for any other reason, a second 
examination shall not be allowed, but the Secretary of War shall appoint a 
board of review to consist of three oflicers of the Medical Corps superior in 
rank to the officer examined, none of whom shall have served as a member of 
the board which examined him. If the unfavorable finding of the examining 
board is concurred in by the board of review, the oflicer reported disqualified 
for promotion shall, if a first lieutenant or a captain, be honorably discharged 
from the service with one year’s pay; * * *. (Section 5. act of April 23, 
1908, 35 Stat. 67.) . 

Sec. 32. That when the exigencies of the service of any officer who would 
be entitled to promotion upon examination require him to remain absent from 
any place where an examining board could be convened, the President is hereby 
awuthorized to promote such officer, subject to examination, and the examination 
shall take place as soon thereafter as practicable. If upon examination the 
officer be found disqualified for promotion, he shall, upon the approval of the 
proceedings by the Secretary of War, be treated in the same manner as if he 
had been examined prior to promotion. (Act of February 2, 1901, 31 Stat. 756.) 


An officer’s promotion by the President “subject to examination ” 
as authorized by the act of February 2, 1901, is on condition that he 
be found qualified and if by examination it be shown that he was 
incompetent or disqualified for promotion, he is te be treated as to 
promotion and pay “in the same manner as if he had been examined 
prior to promotion” and had failed in his examination, which, in 
effect, requires that he be honorably discharged from the service 
with one year’s pay authorized for the rank in which he was serv- 
ing prior to his conditional promotion and he is not entitled to the 
pay of the higher grade for any period. 17 Comp. Dec. 264. 

The original records on file in this office show that claimant was 
paid as major for the month of May, 1918, together with the differ- 
ence between pay of first lieutenant and major for the period from 
October 6, 1917, to April 30, 1918, in the amount of $652.75, but 
upon determination that he had failed in his examination for pro- 
motion, and in order to give effect to the provisions of the 1901 act 
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such amount was withheld from his final pay which included one 
year’s pay as first lieutenant, in accordance with the provisions of 
the 1908 act. 

In view of the precise provisions of law applicable to the facts 
in this case it is not necessary to consider whether, were it other- 
wise, the doctrine of the Royer case decided by the United States 
Supreme Court on May 25, 1925, would be applicable. 

Upon the review, the settlement is sustained. 


(A-14176) 





VETERANS’ BUREAU—INSURANCE—AWARDS 


PAYMENT 


IN COURSE OF 






Under the provisions of section 303 of the World War Veterans’ act, as 
amended by the act of March 4, 1925, 43 Stat. 1310, excepting 
awards “in course of payment” from the requirement that payment shall 
be made to the estate of the insured in the event of the death of the 
designated beneficiary before receiving all of the 240 monthly installments, 
the general rule is that unless an award of term insurance was actually 
made and at least one installment paid thereunder prior to March 4, 1925, 
the award does not fall within the exception of the section. 

In cases where an award under an insurance policy was made prior to March 

4, 1925, in favor of a number of persons and was in course of payment 

on that date, but payment to one of the distributees was withheld because 

of some legal disability, such as minority, insanity, etc., and no guardian 
had been appointed, the award as an entirety may be considered as in 
course of payment on March 4, 1925, and within the exception to section 

303 of the World War Veterans’ act, as amended by the act of March 4, 

1925, 43 Stat. 1310. 
































Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

May 20, 1926: 

Consideration has been given to your letter of April 29, 1926, 
requesting decision whether, under section 303 of the World War 
veterans’ act as amended by the act of March 4, 1925, 43 Stat. 1310, 
payment to the estate of the insured is now required in cases where 
it was determined prior to the passage of the act of March 4, 1925, 
that minors were entitled to an award, but because of the small 
amount of monthly installments due, actual award and payments 
have been withheld, either as an administrative expediency, or upon 
request of interested parties to permit accumulation until minors 
shall have reached their majority in order to save the beneficiary the 
expense of guardianship proceedings. You state a similar question 
arises in these cases in which beneficiaries may be laboring under 
other legal disability, such as insanity, and no guardian or curator 
has been appointed. 

As illustrative of the question of which decision is requested you 
state the facts in the case of William R. Matchett as follows: 
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The facts in the instant case disclose that Mr. Matchett while in the service 
contracted for $5,000 insurance, designating as beneficiary thereof his father, 
Matt Bell Matchett, and his mother, Mandy Vallie Matchett, each in the 
amount of $2,500. The insured’s death occurred October 21, 1918, and awards 
were made to the mother and father under the provisions of the policy. The 
mother’s death occurred September 23, 1920, and the records in the case dis- 
close that subsequent to the death of the mother it was determined that the 
remaining installments of insurance for which she was the designated bene- 
ficlary should be distributed under section 402 of the war risk insurance act as 
umended in accordance with the intestacy laws of the State of Texas, this 
being the last legal domicile of the deceased insured. 

Under such distribution the father would be entitled to one-half of the 
amount in question, the remaining half to be divided equally among the 
brothers and sisters, so that the amounts payable would be $7.19 to the father, 
and 71¢ per month to each of the brothers and sisters. 

Awards were drawn and payments inaugurated to the father, brothers, and 
sisters, with the exception of Clarence Matchett, who was a minor, and for 
whom no guardian had been appointed. No award was actually drawn in 
favor of Clarence Matchett, because such award under the bureau practice 
would have to be drawn in the name of the guardian, as, for example, “ John 
Doe, Guardian for Clarence Matchett.” 

The bureau informed interested persons on June 11, 1921, that it would be 
advisable to withhold payments to the minor, Clarence Matchett, until he 
attafned the age of twenty-one years, in view of the small amount which would 
be payable monthly, it being obvious that to have a guardian appointed to 
collect this amount would involve an expenditure in excess of the money due 
and payable. 

It will be seen, therefore, that the bureau made a definite determination with 
respect to the distribution of the insurance in question, prior to the enactment 
of section 303 as contained in the act of March 4. 1925, under which the minor, 
Clarence Matchett, would be entitled to 71¢ per month, although no award 
had been made to him for the reasons heretofore stated. Section 303 provides 
in part as follows: 

“That all awards of yearly renewable term insurance which are in course 
of payment on the date of the approval of this act shall continue until the death 
of the person receiving such payments, or until he forfeits same under the pro- 
visions of this act. When any person to whom such insurance is now awarded 
dies or forfeits his rights to such insurance, then there shall be paid to the 
estate of the insured the present value of the remaining unpaid monthly install- 
ments of the insurance so awarded to such person: Provided further, That no 
award of yearly renewable term insurance which has been made to the estate 
of a last surviving beneficiary shall be affected by this amendment: Provided 
further, That in cases when the estate of an insured would escheat under the 
laws of the place of his residence the insurance shall not be paid to the estate 
but shall escheat to the United States and be credited to the military and naval 
insurance appropriation. This section shall be deemed to be in effect as of 
October 6, 1917.” 


The act of March 4, 1925, amends section 303 of the World War 
veterans’ act so as to provide for payments to the estate of the insured 
of the value of remaining installments in the event a designated 
beneficiary died prior to receiving all of the 240 installments. The 
first sentence of the quoted portion of the section excepts awards 
“ which are in course of payment on the date of the approval of this 
act.” Payments under these excepted awards are to continue to the 
beneficiary in whose favor they were being paid on March 4, 1925, 
until death or forfeiture. 

The question is whether there was an award “in course of pay- 
ment” on March 4, 1925, the date of the act, in favor of Clarence 
Matchett, the minor, which will save to him the accrued payments 
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withheld as indicated until he reaches his majority. If not, the 
estate of the insured would be entitled by reason of the death of one 
of the designated beneficiaries, Mandy Vallie Matchett, the statute 
being retroactively effective as of October 6, 1917. 

The phrase “awards * * * in course of payment” is plain and 
needs no interpretation. The purpose of the saving clause in favor 
of awards in course of payment when the statute was enacted was to 
avoid the hardship that would result from depriving a person of 
something he had been accustomed to receiving. The general rule 
must be, therefore, that unless an award of term insurance was 
actually made and at least one installment paid thereunder prior to 
March 4, 1925, the award does not fall within the saving clause of the 
statute. 5 Comp. Gen. 501, 503. 

In the case of William R. Matchett, supra, upon the death prior 
to March 4, 1925, of one of the designated beneficiaries who had been 
receiving one-half of the insurance, award was made of that one-balf 
of the insurance in accordance with the laws of distribution in the 
State which was the domicile of the deceased. This award to all of 
the distributees collectively may be considered as an entirety, and 
not as separate and distinct awards to each of the individual dis- 
tributees. And as payments were being made under said award at 
the time of the enactment it may be held that said award was “in 
course of payment” on March 4, 1925, although no payment had 
been made to one of the beneficiaries thereunder, the reason stated 
by you for withholding the small monthly payments being sufficient 
justification therefor. 

Likewise, in other cases where installments of insurance were 
withheld from one of several distributees who was laboring under a 
legal disability, and the course of distribution was being otherwise 
effected on March 4, 1925, the award as an entirety may be considered 
as “in course of payment” within the meaning of the statute. To 
hold otherwise in such cases probably would result in the distributees 
to whom full shares have been or are being paid receiving in addition 
thereto a part of the share of a distributee to whom payment had 
been deferred because of a legal disability. 


(A-14185) 
RETIREMENT DEDUCTIONS—UNITED STATES PARK POLICE 


The 24% per cent required by the act of May 27, 1924, 48 Stat. 176, to be 
deducted from the salaries of members of the United States park police 
force and deposited to the policemen and firemen’s relief fund of the 
District of Columbia is not to be deducted from the extra compensation of 
$120 per annum allowed members detailed to motor-cycle service. Claims 
for refund of amounts heretofore deducted from such extra compensation 
should be filed in the General Accounting Office for settlement. 
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Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, May 20, 1926: 


I have your letter of April 30, 1926, requesting decision whether 
214 per cent should be deducted from the “extra compensation of 
$120 per annum ” paid to members of the United States park police, 
who are detailed to motor-cycle service, and deposited to the credit 
of the policemen and firemen’s relief fund. If not, you request de- 
cision of the further question whether the amounts heretofore de- 
ducted from such extra compensation since July 1, 1924, and de- 
posited to the credit of the relief fund, should be refunded. 

Section 7 of the act of May 27, 1924, 43 Stat. 176, provides as 
follows: 

That under and in accordance with section 12 of the Act entitled “An Act 
making appropriations to provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June 30, 1917, and for other 
purposes,” approved September 1, 1916, as amended, members of the United 
States park police force shall be entitled to all the benefits of relief and 
retirement therein authorized upon the payment by each member into the 
policemen and firemen’s relief fund, District of Columbia, of an amount equal 
to 1% per centum of the total basic salary received by him since September 
1, 1916, as a member of such United States park police force, and as a watch- 
man of the United States in any public square or reservation in the District of 
Columbia: * * * And provided further, That on and after July 1, 1924, 
the rate of deduction from the monthly salary of members of the Metropolitan 
police force, United States Park police and the White House police force shall 
be 2% per centum: * * *. 

It will be noted that for the period prior to July 1, 1924, the 114 
per cent was to be computed on the “ total basic salary,” and that for 
the period subsequent to July 1, 1924, the 214 per cent is to be de- 
ducted from the “monthly salary.” The reason for this difference 
in phraseology is probably because the $240 per annum bonus or 
increase of compensation granted to civilian employees ceased June 
30, 1924. But as there is apparent no reason for a different basis 
for deductions, except the amount of the percentage, for the periods 
prior and subsequent to July 1, 1924, I believe the term “monthly 
salary” was intended to include only salary proper; that is, remu- 
neration for personal services rendered, and to exclude all extra com- 
pensation or allowances not paid for personal services. The “extra 
compensation of $120 per annum” (section 6, act of May 27, 1924, 
supra), paid members of the United States park police force de- 
tailed to motor-cycle service, is in the nature of an allowance or 
commutation to cover extra expense which such members incur on 
account of their equipment, and is not “salary” in the usual and 
ordinary sense that that term is understood and applied, or as used in 
the above-quoted statute. 27 Comp. Dec. 675. 

n analogous statute is the civil retirement act of May 22, 1920, 

A logous statute is the civil retirement act of May 22, 1920, 41 
Stat. 618. See 27 Comp. Dec. 152. 

The present allowance is particularly comparable to the equip- 
ment maintenance allowance granted rural letter carriers, which has 
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been held not to be subject to retirement deductions. 4 Comp. Gen. 
770. See also 4 Comp. Gen. 876. 

You are advised therefore that 214 per cent should not be deducted 
from the extra compensation of $120 per annum, paid to members of 
the United States park police force detailed to motor-cycle service, 
and deposited to the credit of the policemen and firemen’s relief 
fund. 

Claims for refund of amounts heretofore deducted from such 
extra compensation should be filed in this office over the signature of 
the individual members of the force affected. 


(A-13809) 
PROPERTY, PUBLIC—DAMAGES—POSTAL SERVICE 


Collections made from private parties and from postal employees responsible 
for damage to vehicles of the Postal Service constitute revenues arising 
from the Postal Service, or debts due the Post Office Depariment, within 
the purview of section 407, Revised Statutes, and must be deposited to 
the credit of postal revenues and may not be credited to the appropriation 
for Vehicle Service from which the repair bills were originally paid. 


Comptroller General McCarl to the Postmaster General, May 21, 1926: 

There has been received your letter of March 30, 1926, requesting 
decision as to whether collections made from private parties and 
from postal employees to cover actual expenditures from the appro- 
priation for vehicle service to pay the cost of repairs to trucks due 
to negligence of the party from whom the collection is made, may 
be deposited to the credit of the appropriation for vehicle service, 
the repairs having been charged to that appropriation. 

The appropriation in question is found in the act of January 22, 
1925, 43 Stat. 782-785, which provides as follows: 

The following sums are appropriated in conformity with the Act of July 


2, 1836, for the Post Office Department for the fiscal year ending June 30, 
1926, namely: 


* * * * * * * 


For vehicle allowance, the hiring of drivers, the rental of vehicles, and the 
purchase and exchange and maintenance, including stable and garage facilities, 
of wagons or automobiles for, and the operation of screenwagon and city 
delivery and collection service, $15,400,000: * * *. 


The act of July 2, 1836, 5 Stat. 80, referred to in the appropria- 
tion act, provides as follows: 

That the revenues arising in the Post Office Department, and all debts due 
to the same, shall, when collected, be paid, under the direction of the Post- 


master General, into the Treasury of the United States. 
~ * » e 


ad * a 

Sec. 3. And be it further enacted, That the aggregate sum required “ for 
the service of the Post Office Department,” in each year, shall be appropriated 
by law out of the revenue of the Department, and that all payments of the 
receipts of the Post Office Department into the Treasury, shall be to the 
credit of the said appropriation. 
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The reference to the act of 1836, however, would appear to be an 
inadvertence as that act was expressly repealed by the act of June 8, 
1872, 17 Stat. 8327. Notwithstanding its express repeal the reference 
to the 1836 act has been continued in the appropriation acts up to 
the present time. The provisions above quoted appear in substan- 
tially the same language in sections 46 and 54 of the said act of 
1872, 17 Stat. 291 and 292. These sections were subsequently carried 
into the Revised Statutes as sections 407 and 4054 as follows: 


Sec. 407. The postal revenues and all debts due the Post Office Department 
shall, when collected, be paid into the Treasury of the United States. * * *. 

Sec. 4054. The money required for the postal service in each year shall be 
appropriated by law out of the revenues of the service. 

Section 3617, Revised Statutes, requires the gross amount of all 
moneys received from whatever source for the use of the United 
States (with certain exceptions not here involved) to be deposited 
and covered into the Treasury as miscellaneous receipts, and it is 
well established by a long line of decisions that this section requires 
all sums collected as damages or reimbursement for expenses of re- 
pairs to public property other than that of the Postal Service, to be 
deposited as miscellaneous receipts and prohibits any reimbursement 
to the appropriation from which the property was purchased, re- 
paired, or maintained, in the absence of specific statutory authority 
therefor. 14 Comp. Dec. 87; 20 id. 349; 22 td. 379; 2 Comp. Gen. 
677; 3 id. 808; A-8333, March 14, 1925, and decisions of November 
8, 1921, February 2, 1923, and March 10, 1923, all to the Secretary 
of Commerce. There would appear to be no justification or au- 
thority for applying a different rule with respect to the requirements 
of section 407, Revised Statutes, as to similar collections on account 
of damages to vehicles or other property in the Postal Service. 

Accordingly it must be held that the amounts recovered for dam- 
ages or repairs to vehicles belonging to the Post Office Department 
or the Postal Service, whether such receipts be classed as revenues 
arising from the operation of the Postal Service or debts due the 
Post Office Department, must be paid into the Treasury to the credit 
of postal revenues and will not be available for expenditure until 
appropriated by Congress. They may not be credited to the vehicle 
service appropriation, 


(A-13194) 
BURIAL EXPENSES OF MAN SHOT BY PROHIBITION AGENTS 


The necessary expenses in connection with the burial of a man dying from 
wounds received from Federal prohibition officers in a raid on an illicit 
still, the deceased and his family being destitute, are properly payable 
from the appropriation made for the enforcement of the national prohibi- 
tion laws. 
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Decision by Comptroller General McCarl, May 22, 1926: 

Thad W. Rowden, deputy prohibition administrator, Little Rock, 
Ark., requested February 10, 1926, review of settlement No. 18964 
wherein was disallowed credit for a payment of $95.65 expenses 
($3.15 telephone messages from hospital to wife; $92.50 paid S. B. 
Proctor, for casket, robe, embalming, and preparing body, and trans- 
portation) incurred in connection with the wounding by gunshot 
and death resulting therefrom of Ed Mullis under circumstances 
hereinafter stated. 

It appears that in the enforcement of the national prohibition act 
during a raid on an illicit still near Camden, Ark., Ed Mullis was 
wounded by gunshot while resisting the Federal officers in an attempt 
to escape. He was removed to the Camden Home Hospital, Camden, 
Ark., by the prohibition officers where he died on November 16, 1922, 
from the effects of the wounds and while still in the custody of the 
prohibition officers. 

It does not appear that the civil authorities took any cognizance 
of the wounding and death of Mullis in view of the circumstances 
surrounding the matter, it being clear that he was shot by prohibi- 
tion officers in defense of their own lives in the enforcement of the 
prohibition laws. 

The necessary expenses of hospital care and medical treatment of 
Mullis were paid and credit has been allowed in the accounts of the 
disbursing officer as expenses incident to the arrest. 

In connection with the incurring of the expenses of burial in this 
matter it is stated: 
The family of the deceased was destitute and it was absolutely necessary 
for the Government to properly prepare the remains for burial in the potters 
field. There was no possible way to avoid the expenses in this case, as it 
would be highly improper to request the county authorities to assume the 
expenses incident to the burial of a Federal prisoner that died as a result 
of a wound inflicted by a Federal officer in making an arrest. * * * 

It appears that prior to the payment of these expenses the matter 
was submitted to the Commissioner of Internal Revenue, who, on 
January 17, 1923, administratively approved the vouchers for pay- 
ment and authorized a special allowance for such purpose from the 
appropriation “ Enforcement of narcotic and national prohibition 
acts, 1923.” 

It has been uniformly held that the necessary and proper expenses 
in such cases are proper charges against the particular appropria- 
tions involved in the enforcement of the law. 16 Comp. Dec. 371; 
27 id. 531; 2 Comp. Gen. 804. 

Accordingly, there is certified for credit in the accounts of Thad 
Rowden the amount of $95.65. 
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POSTAL SERVICE EMPLOYEES—RURAL MAIL DELIVERY SERV- 
ICE—-DEDUCTION OF EQUIPMENT MAINTENANCE ALLOWANCE 


Under the provisions of section 8 of the act of February 28, 1925, 43 Stat. 1064, 
the basis for deducting the equipment maintenance allowance for failure 
of a rural letter carrier to serve the whole or a portion of his route because 
of adverse conditions is the same that has been established by the postal 
laws and regulations for deduction of regular compensation under such 
conditions. 4 Comp. Gen. 769, affirmed. 

Comptroller General McCarl to the Postmaster General, May 24, 1926: 

There has been received your letter of May 12, 1926, requesting 
reconsideration of question and answer 7 in decision of March 14, 
1925, 4 Comp. Gen. 769, 771, which are as follows: 

7. “If by reason of adverse conditions, such as severe storms, the obstruction 
of roads, the absence of bridges, the prevalence of high water, etc., rural car- 
riers fail to serve their routes in whole or in part, and, due to the conditions 
existing or to the efforts made by the carriers, it is concluded that no deduction 
from their salaries shall be made for service not performed, shall or shall 
they not receive the equipment maintenance?” 

Under such conditions the equipment maintenance allowance may be paid 
“in the same manner as payments for regular compensation.” The law pro- 
vides that the equipment maintenance payment shall be on the basis of the 
mileage scheduled rather than the mileage actually traveled. 


In connection with said question 7, there should be considered the 
question 6 stated and answered in said decision as follows: 


6. ‘When rural carriers, whether regular, temporary or substitute, fail to 
serve their routes in whole or in part on schedule days, is deduction for the 
total or partial failures to be made from the equipment maintenance?” 

Yes; for the same reason and in the same manner that salary is deducted. 
Section 735, Postal Laws and Regulations, 1925. 


You state as follows: 


While payments have been made to rural carriers of the equipment main- 
tenance in cases such as those forming the basis of our inquiry, in conformity 
with your decision, it would seem that the equities have been met when pay- 
ment of full salary is made to rural carriers for service not rendered because 
of adverse conditions which, in the opinion of the reviewing postmaster, justifies 
the passing without deduction of reported omissions of service. 


The act of February 28, 1925, 43 Stat. 1064, provides as follows: 


In addition to the salary herein provided, each carrier in Rural Mail De- 
livery Service shall be paid for equipment maintenance a sum equal to 4 cents 
per mile per day for each mile or major fraction of a mile scheduled. Pay- 
ments for equipment maintenance as provided herein shall be at the same 


periods and in the same manner as payments for regular compensation to rural 
carriers. 


It is not a question of equity, but under what conditions the statute 
authorizes deduction of equipment maintenance allowance for failure 
to serve a route. The terms of the statute, as quoted, are clear as to 
the basis for payment of equipment maintenance allowance and 


leave no room for the application of supposed equities in applying 
these terms. 
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The equipment maintenance allowance is payable “in the same 
manner as payments for regular compensation ” and on the basis of 
the miles “scheduled.” If equipment maintenance allowance is pay- 
able “in the same manner” as regular compensation, the purpose 
and intent is clearly shown to establish the same basis for deducting 
equipment maintenance allowance for failure to serve a route and 
there is no authority to establish administratively any other basis. 
If for any reason a carrier fails to serve a route or portion of a 
route under conditions that justify or require the deduction of the 
whole or any portion of his compensation during said period, in 
accordance with the postal laws and regulations, there must be de- 
ducted a corresponding amount of equipment maintenance allow- 
ance which would have accrued during the same period. On the 
other hand, if the reason for failure to serve the route was such as 
not to justify or require a deduction of the whole or any portion 
of the regular compensation, there may not be deducted a corre- 
sponding amount of equipment maintenance allowance which would 
have accrued during the same period. 

The decision of March 14, 1925, must be and is affirmed. 


(A-13579) 
RETIREMENT FUND, SET-OFF—POSTAL EMPLOYEES 


An administrative finding by the Post Office Department pursuant to section 
58 of the Postal Laws and Regulations, 1924, after an employee has had an 
opportunity to be heard, to the effect that the employee was responsible 
for certain damages to Government property, may be accepted as estab- 
lishing responsibility therefor and the amount of the cost to the Govern- 
ment of repairs is a proper charge against the amount to the credit of the 
former employee in the civil retirement fund. 


Comptroller General McCarl to the Secretary of the Interior, May 24, 1926: 

Consideration has been given to your letter of March 17, 1926, re- 
questing decision whether a portion of the amount ($34.95) in the 
civil retirement fund to the credit of John T. McCormick, former 
postal employee, Niagara Falls, N. Y., may be applied to offset a 
claim of the Post Office Department in the amount of $20.24, repre- 
senting cost of repairs to a mail truck which is reported by the Post 
Office Department to have been damaged as the result of the careless 
driving of the former postal employee, or whether the full amount in 
the retirement fund should be refunded to the former employee. 

The Post Office Department has forwarded to this office a copy of 
the detailed report of the investigation of the collision and evidence 
showing that McCormick was cited to show cause, under the provi- 
sions of section 58 of the Postal Laws and Regulations, 1924, why he 
should not be charged with the cost of the repairs to the mail truck, 
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but that he made no answer. He does, however, deny the charges 
in connection with his claim for refund of the amount to his credit 
in the retirement fund. 

Section 58 of the Postal Laws and Regulations, 1924, provides as 
follows: 


Whenever Government property of any kind is lost or damaged through the 
carelessness, negligence, willfulness, or malice of a postal employee, the facts 
should be reported by the postmaster to the proper bureau of the Post Office 
Department for determination as to whether such postal employee shall be 
held personally responsible for the value of the property so lost, damased, or 
destroyed. 

2. Whenever in pursuance of the preceding paragraph a postal employee is 
held to be personally responsible for the value of any Government proper 
lost, damaged, or destroyed by him, the postmaster at the post office to which 
such employee is attached shall withhold from such employee any and iil 
salary or compensation due such employee until he has paid over to the post- 
master such amount of money as the department may determine to be the 
value of the property lost, damaged, or destroyed. The postmaster shall ac- 
count for such money in his quarterly postal account under the head of mis- 
cellaneous receipts. 


An administrative finding pursuant to this section, after an em- 
ployee has had an opportunity to be heard, may be accepted as es- 
tablishing responsibility for damages to Government property, and if 
a former employee is determined to have been responsible, the amount 
of the cost to the Government of repairs is a proper charge against 
the amount to the credit of the former employee in the civil retire- 


ment fund. 

You are authorized to apply the amount of $20.24 to the credit 
of John T. McCormick in the civil retirement fund in satisfaction 
of the Government’s claim against him on account of the damage to 
its property, said amount to be deposited and covered into the Treas- 
ury as a miscellaneous receipt of the Postal Service, and to pay the 
balance to the former employee, in the absence of other objection. 


(A-14316) 
VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


Where the Veterans’ Bureau had delayed in depositing a private check for 
collection, which had been forwarded in payment of back premium with 
an application for reinstatement of war risk insurance, until the account 
of the drawer of the check at the bank on which drawn had been closed, 
and the policy had matured by permanent and total disability, the rein- 
statement may be considered as having been effected as of a date prior to 
maturity, in the absence of other objection, either upon payment of the 
amount of the dishonored check or deduction of that amount from the 
next installment due the insured. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
May 24, 1926: 


There has been considered your letter of May 8, 1926, requesting 
decision whether the reinstatement of the war-risk insurance policy 
issued to Cyril A. Williams may be validated by giving Mr. Williams 
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an opportunity to replace a check for $3.45, dated February 12, 
1925, which he had forwarded as payment of back premium with his 
application for reinstatement, but which was not deposited by the 
Veterans’ Bureau for collection until May 23, 1925, nor presented 
to the bank on which drawn until June 6, 1925, subsequent to May 
30, 1925, when Mr. Williams closed his checking account at the bank. 

Mr. Williams was not notified by the bureau that his check had 
been dishonored until some time in October, 1925, apparently subse. 
quent to October 9, 1925, when he was rated permanently and totally 
disabled effective from August 19, 1925, which matured the policy 
if the same may be considered as having been reinstated. 

The application for reinstatement was filed under the provisions 
of section 304 of the World War veterans’ act as amended by the 
act of March 4, 1925, 43 Stat. 1310. The statute fixes certain condi- 
tions precedent to approval of an application for reinstatement. It 
is understood from your submission that all these conditions speci- 
fied in the statute were met on February 12, 1925, when the insured 
filed his application for reinstatement, except the condition requir- 
ing payment of all back monthly premiums with interest as therein 
stipulated. For the reason that the check in the amount of $3.45 
was insufficient, same was held, and applicant notified to forward 
a check to cover back premiums with interest in the amount of 
$280.75. This check was dated May 14, 1925, received by the Vet- 
erans’ Bureau, and honored by the bank on which drawn. Although 
you do not so state, it is assumed that the larger amount represents 
the total due for back premiums and interest less $3.45, the amount 
of the smaller check. Upon receipt of the larger check the applica- 
tion for reinstatement was indorsed “reinstatement completed effec- 
tive May 14, 1925,” but later indorsed “ canceled” when the smaller 
check was dishonored. 

In decision of March 1, 1926, 5 Comp. Gen. 672, 673, it was held 
as follows: 
The statute here involved grants a benefit or right to disabled veterans in 
addition to that arising under the contract terms of the policy. The validity 
of the reinstated policy depends on the right of the insured to have his term 
insurance reinstated under the terms of the statute. If all the conditions of 
the statute were possible of fulfillment and were met with the one exception 
of the condition with respect to payment of all back premiums with interest, 
and the failure to meet this one condition was due to an error of the ad- 
ministrative office and not because of any fault, actual or constructive, o1 
the part of the insured, the administrative error will not be held to render 
invalid the reinstatement of the term insurance, the error being such as may 
now be corrected by deduction of the amount of the back premiums wit. 
interest, that should have been paid, from the amount of insurance due under 
the policy. 4 Comp. Gen. 656, 658. 

While the applicant for reinstatement in the present case may have 
been negligent in not keeping a proper record of outstanding checks, 
the Veterans’ Bureau was at fault in delaying so long before deposit- 
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ing the check for collection. Such checks should be deposited im- 
mediately for collection and taken up in a special-deposit account 
pending determination as to proper disposition of the proceeds, and 
if later a refund to the person drawing the check is required, same 
may be accomplished by the issuance of a disbursing officer’s or 
Treasurer’s check. The policy in this case may be considered as 
having been reinstated prior to the effective date of the rating of 
permanent and total disability which matured the policy, provided 
the amount of $280.75 plus $3.45 was the full amount necessary to 
reinstate the policy as of May 14, 1925, and the insurance did not 
thereafter lapse for nonpayment of premiums due prior to August 
19, 1925. 

The insured may be permitted to forward another check for 
$3.45 or that amount may be deducted from the next installment 
of insurance due him. 


(A-10392) 
COMPENSATION—FEBRUARY—FRACTIONAL MONTH 


A per annum employee of the Government who is in a pay status up to and 
including the first half of the day on February 28, and in a nonpay status 
during the remainder of the month is entitled to be paid twenty-seven and 
one-half thirtieths of a month’s pay. 


Comptroller General McCarl to the Secretary of the Interior, May 25, 1926: 

Consideration has been given your letters of July 3, 1925, and 
May 6, 1926, requesting decision as to the proportionate part of the 
monthly rate of compensation that is payable for the month of 
February, a 28-day month, to a regular per annum employee of your 
department who was in a pay status up to and including the first 
half of February 28, and absent in a nonpay status during the re- 
mainder of the month. 


Section 6 of the act of June 30, 1906, 34 Stat. 763, contains the 
following provisions: 


Hereafter, where the compensation of any person in the service of the 
United States is annual or monthly the following rules for division of time 
and computation of pay for services rendered are hereby established: An- 
nual compensation shall be divided into twelve equal installments, one of 
which shall be the pay for each calendar month; and in making payments for 
a fractional part of a month one-thirtieth of one of such installments, or of a 
monthly compensation, shall be the daily rate of pay. For the purpose of 
computing such compensation and for computing time for services rendered 
during a fractional part of a month in connection with annual or monthly 
compensation, each and “every month shall be held to consist of thirty days, 
without regard to the actual number of days in any calendar month, thus 
excluding the thirty-first of any calendar month from the computation and 
treating February as if it actually had thirty days. * * *; and any person 
entering said service during the month of February and serving until the end 
thereof shall be entitled to one month's pay, less as many thirtieths thereof 
as there were days elapsed prior to date of entry: * * *. 
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With reference to this statute and its application to the month 
of February, a former Comptroller of the Treasury in a decision of 
April 30, 1914, 20 Comp. Dec. 772, 774, 775, held: 


The act theoretically, and for its purposes, adds two days to the month of 
February three years out of four; one day the other year. The day eliminated 
from a 31-day month is the last, not the first or an intervening day. The days 
theoretically added to the month of February must be regarded not as prefixing 
or intervening between other days, or as of some indefinite location, but as 
added thereto—a theoretical twenty-ninth and thirtieth day. 

If one begins his service with the twenty-eighth day of February, not a leap 
year, he must receive for what is in fact one day’s service, three-thirtieths of 
a monthly installment. This is not theoretical or a matter of construction, 
but is plainly the law; a monthly installment less twenty-seven thirtieths for 
27 prior days. The employee has the best of this. If we reverse the situation 
must we not balance the account? If the employee has served 27 days and 
retires from the service he should be paid twenty-seven thirtieths of a monthly 
installment, and the Government will retain the three-thirtieths for the one 
actual day he did not serve. 

This conclusion being true—and its correctness can hardly be questioned—it 
is apparent that the theoretical twenty-ninth and thirtieth days do not in any 
way attach themselves to or confer any benefit on service performed on any 
days previous to the twenty-eighth, but that they confer all their benefit on a 


service performed on that day. We can not convert them into actual days* 


There can be no actual service to correspond to them. They are theoretical 
and used as a basis of computation only, and as such, and by virtue of the 
express provision of the statute, they must attach themselves to and become 
practically a part of the twenty-eighth day. 

The uniform rule and practice in the accounting offices since the 
date of that decision have been in accordance therewith. In this 
connection see 4 Comp. Gen. 757, in which it was held that an 
employee working the first twenty-seven days in February but being 
absent without pay on February 28 was entitled to only twenty-seven 
thirtieths of one month’s pay. 

Under the statutory provisions above quoted and in accordance 
with the principles of the decisions cited the rule applicable to the 
computation of compensation of an employee on a per annum or 
monthly basis serving a fractional part of the month of February 
may be stated as follows: 

An employee who performs service for only a fractional part of 
the month of February is entitled to only as many thirtieths of the 
monthly rate of compensation as the number of days’ service per- 
formed, except when the employee is in a pay status at the end of 
the last day of said month, in which case he shall receive the benefit 
of the theoretical days necessary to give to February the 30 days 
which the statute provides it “shall be held to consist of” in com- 
puting time for service rendered during a fractional part of the 
month. mn 

Applying this rule to the case presented, the employee not being 
in a pay status at the end of the last day of the month, there would 
be due and payable only twenty-seven and one-half thirtieths of a 
month’s pay. 

The question submitted is answered accordingly. 
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(A-14061) 
PUBLIC BUILDINGS—-REPURCHASE 


Where the Government advertised for sale certain surplus buildings and the 
terms and conditions of the sale were complied with and title to the prop- 
erty vested in the purchaser, and thereafter the Government desired to 
retain for its use part of the buildings, the purchase thereof may not be 
effected by a modification of the contract of sale so as to authorise pay- 
ment for the buildings desired to be retained out of the proceeds of the 
sale which, after payment of certain authorized expenses, must be covered 
into the Treasury as miscellaneous receipts. The repurchase of the build- 
ings is not authorized in the absence of an appropriation by the Congress 
specifically available therefor. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
May 25, 1926: 


I have your letter of April 19, 1926, submitting through the Chief 
of Finance with request for decision whether payment thereon is 
authorized, a voucher in favor of Harry Gwynn for $600 as refund 
on account of modification of informal contract dated August 23, 
1925, to retain for Government use certain buildings at Fort Taylor, 
Florida, purchased by Mr. Gwynn from the United States under 
specifications of sale dated July 14, 1925. 

The facts in the matter as stated in a letter from the Quarter- 
master General of the Army, dated March 17, 1926, are as follows: 


a. On March 11, 1925, the Secretary of War declared surplus the following 

sixteen (16) buildings at Fort Taylor, Florida: 
Barracks No. 1009 to 1017, inclusive. 
Lavatory No. 1018. 
Mess Halls No. 1019 and 1020. 
Lavatories No. 1021 and 1022. 
Mess Hall No. 1023. 
Warehouse No. 1024. 

b. After clearance by the Surveyor General of real estate on March 21, 
1925, and clearance by the Assistant Secretary of War on May 2, 1925, the 
buildings were offered for sale under Specifications of Sale dated May 19, 
1925, by sealed bids to be opened in the office of the Quartermaster, Key 
West Barracks, Florida on June 19, 1925 after due advertisement of this 
sale. As a result barrack buildings 1010, 1011, and 1013 were sold for $75.00, 
$182.00, and $250.00, respectively. Bids on all other buildings were rejected 
as not in an amount commensurate with their worth. 

e. The remaining buildings were readvertised under Specifications of Sale 
dated July 19, 1925, and bids therefor opened on July 30, 1925. Mr. Harry 
Gwynn’s bid for $1,220.00 for the entire lot of thirteen (13) buildings being 
the highest and best bid was accepted and the total purchase price for said 
thirteen (13) biuldings was paid by Mr. Gwynn. Under the terms of the 
Specifications of Sale under which said buildings were sold, the purchaser 
had 180 days after consummation of the sale to remove said buildings from the 
land. Under date of August 7, 1925, the quartermaster, Fourth Corps Area, 
was authorized to accept the bid of Mr. Gwynn and under date of August 21, 
1925, cashier’s check dated August 14, 1925, in the sum of $1,220.00-was for- 
warded to the chief of finance. There is no record more definitely fixing 
the date of consummation of sale than the date of the check, i. e., August 14, 
1925, and therefore, it is assumed that the limit of time for the removal of 
said buildings under the terms of the Specifications of Sale would expire 
February 11, 1926, however, for the purpose of administrative action on the 
proposed repurchase of six of said buildings by the Government, Mr. Gwynn 
has been granted an extension of time until March 25, 1926. 
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d. Mr. Gwynn has offered to resell to the Government six of said buildings 
purchased by him, upon payment of $200.00 each or $1,200.00 for the six 
buildings. The Judge Advocate General has held that the contract of sale 
which included the removal of said buildings not having been completed the 
contract may, by mutual agreement. be altered and modified to provide that 
the buildings sold to Mr. Gwynn and remaining on the reservation may be 
exempted from the operation of said sale upon the return and repayment to 
Mr. Gwynn of $200.00 per building of those excepted from the operation of the 
sale, if such modification be deemed administratively to be to the interest of 
the United States. The Secretary of War has declared that it is to the in- 
terest of the United States to except from the operations of the sale, six 
temporary barracks which were included in the sale of buildings made to Mr. 
Harry Gwynn in June, 1925. 

e. The original sale of thirteen (13) buildings to Mr. Gwynn was in con- 
sideration of $1,220.00 and therefore, if six of said buildings are exempted from 
the operations of said sale and $1,200.00 is returned to Mr. Gwynn, the result 
will be in effect, the sale of seven buildings for a consideration of $20.00. 

Title to the property has vested in the vendee, it appearing that 
he, the vendee, has complied with all the terms and conditions of the 
sale with the exception of the removal of part of the buildings within 
the time stipulated in the specifications of sale (180 days after 
consummation of sale) and failure to remove the said buildings be- 
ing not the fault of the purchaser but on account of specific instruc- 
tions from the Secretary of War that the time of removal thereof 
be extended pending decision as to repurchase of part of the 
buildings. 

While it is proposed to retain possession of the three buildings 
for the use of the United States and to refund to the purchaser $600 
of the purchase price of $1,220 paid for 13 buildings, by the 
modification of the informal contract of sale, such a procedure is in 
fact a repurchase of the three buildings, title having passed to the 
purchaser. As proceeds of such sales, after payment of certain au- 
thorized expenses are required by law to be covered into the Treasury 
as miscellaneous receipts, and as there appears to be no appropria- 
tion under which such buildings could be purchased, the proposed 
payment is not authorized. 


(A-13722) 
SEIZURE OF VEHICLES UNDER SECTION 3450, REVISED STATUTES 


The seizure of an automobile under section 3450 of the Revised Statutes for- 
feits the vehicle irrespective of any liens or title in an innocent party, and 
where the vehicle is sold the proceeds of sale may not be refunded to 
the former legal owner, the remedies provided by sections 3460 and 3461 


of the Revised Statutes having no application to proceedings under said 
section 3450. 


Decision by Comptroller General McCarl, May 26, 1926: 

The Equitable Credit Company has requested review of settle- 
ment 0113761 of January 6, 1926, disallowing its claim for the pro- 
ceeds of the sale of one Ford touring car seized and sold October 4, 


oo 
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1924, under section 3450, Revised Statutes. The claimant contends 
that it is the legal owner of the automobile, having purchased the 
title from the Vester Motor Company which sold the automobile on 
a conditional bill of sale that it had no knowledge of the illegal 
use to be made of the car; and that it is accordingly entitled to the 
proceeds of the sale, the claim being asserted variously as under 
sections 3460, 3461, and 5292, Revised Statutes. 

The claimant submits a copy of a letter purporting to have been 
addressed to its attorneys “ Oct. 19, 25” by the Assistant Secretary 
of the Treasury, in which the claim is stated to have been submitted 
under section 3460, Revised Statutes, and states that the “ petition 
is, therefore, granted.” A letter addressed to the General Account- 
ing Office, October 12, 1925, by the Prohibition Commissioner, for- 
wards the same petition to this office for consideration under section 
8461, Revised Statutes. These two sections of the Revised Statutes, 
however, have no application to forfeitures under section 3450. The 
United States Supreme Court, in the case of Goldsmith-Grant Co. v. 
United States, 254 U. S. 505, with reference to said sections, stated: 
“They have no relation to the latter section [3450], nor is their 
remedy applicable to cases under that section.” 

The petition itself was initiated by -proceedmgs in the United 
States District Court at Knoxville, Tenn., and the decree or finding 
of the judge of that court dated August 10, 1925, directs that the 
record be transmitted to the Secretary of the Treasury as provided 
by section 5292, Revised Statutes. This section of the Revised Stat- 
utes, however, is no longer in force, having been expressly repealed 
by the act of September 21, 1922, 42 Stat. 989. 

This leaves for consideration only the provisions of section 3450, 
Revised Statutes, under which the seizure was made. This section 
provides: 

Whenever any goods or commodities for or in respect whereof any tax is 
or shall be imposed, or any materials, utensils, or vessels proper or intended 
to be made use of for or in the making of such goods or commodities are 
removed, or are deposited or concealed in any place, with intent to defraud 
the United States of such tax, or any part thereof, all such goods and com- 
modities, and all such materials, utensils, and vessels, respectively, shall be 
forfeited ; and in every such case all the casks, vessels, cases, or other pack- 
ages whatsoever, containing, or which shall have contained, such goods or 
commodities, respectively, and every vessel, boat, cart, carriage, or other con- 


veyance whatsoever, and all horses or other animals, and all things used in 


the removal or for the deposit or concealment thereof, respectively, shall be 
forfeited. * ° ° 


The proceedings under this section are proceedings in rem, the 
statute treating the thing as the offender, and an automobile used 
by a person who purchased it on credit is subject to libel and for- 
feiture under this section although the owner had no notice of the 
forbidden use. Goldsmith-Grant Co. v. United States, 254 U. 8S. 
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505. The innocence of the owner is no defense. United States v. 
Mincey, 254 Fed. Rep. 287. 

Proceedings under section 3450, Revised Statutes, are entirely 
separate and distinct from proceedings under the national prohibi- 
tion act, 4 Comp. Gen. 594. Neither was said section repealed by 
the national prohibition act. United States v. One Buick Roadster, 
280 Fed. Rep. 517. The forfeiture of the automobile under section 
3450, Revised Statutes, divested the claimant of any right or title 
therein or in the proceeds of the sale thereof, and there is no statute 
under which relief may be afforded it at this time. 2 Comp. Gen. 
624, 

Upon review the settlement must be and is sustained, 


(A-13837) 
PURCHASES—GAS FOR USE OF 





PUBLIC BUILDINGS 


The Rosslyn Gas Company, although its stock is owned by the Washington 

Gas Light Company, is operated as a separate and distinct corporation 
with different officers and with no office in the District of Columbia, and 
is therefore not subject to the limitation imposed by the act of September 
1, 1916, 39 Stat. 716, upon the price of gas furnished by the Georgetown 
Gas Light Company and the Wushington Gas Light Company to public 
buildings of the United States or the District of Columbia. 5 Comp. Gen. 
448, distinguished. 


Decision by Comptroller General McCarl, May 27, 1926: 

Review has been requested of settlement M-17897-W of February 
18, 1926, accounts of Capt. Carl Halla, Finance Department, United 
States Army, wherein was disallowed credit for a payment made to 
the Rosslyn Gas Company for gas furnished at Fort Myer, Virginia, 
in so far as the price paid exceeded 70 cents per 1,000 cubic feet. 

The disallowance was based on the provisions of the act of Sep- 
tember 1, 1916, 39 Stat. 716, which provides: 

Sec. 6. That hereafter no part of any money appropriated by this or any 
other Act shall be used for the payment to the Washington Gas Light Company 
or the Georgetown Gas Light Company for any gas furnished by said companies 


for use in any of the public buildings of the United States or the District of 
Columbia at a rate in excess of 70 cents per one thousand cubic feet. 


By decision of December 28, 1925, 5 Comp. Gen. 448, it was held 
that the provisions of this act were applicable to gas furnished for 
use in public buildings of the United States in Maryland by the 
Georgetown Gas Light Company of Montgomery County, Md. In 
that case it appeared that the company to which the payment was 
made and the Georgetown Gas Light Company of the District of 
Columbia, operated as one and the same company and the same 
person signed as secretary of both companies, the offices of both 
companies being located at the same address within the District of 
Columbia. 
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Tn the case here under consideration, while most, if not all, of the 
stock of the Rosslyn Gas Company is owned or controlled by the 
Washington Gas Light Company, the Rosslyn Gas Company is a 
separate corporation having no office in the District of Columbia 
and transacts its business through its office at Clarendon, Va. It 
has different officers and operates as a separate and distinct corpora- 
tion and buys its gas from the Georgetown Gas Light Company at 
a rate in excess of that fixed by the act of September 1, 1916, supra. 
Under the circumstances, it can not be considered as subject to the 
statutory restrictions as to price found in the said act of September 
1, 1916, and the decision in 5 Comp. Gen. 448, is accordingly not 
applicable thereto. 

Upon review a difference of $155.12 is certified for credit in Capt. 
Carl] Halla’s accounts. 


(A-13963) 


TRAVELING EXPENSES—EMPLOYEE OF INDIAN SERVICE GOING 
TO A NEW POSITION 


Where the position of a teacher in the Indian Service was abolished and she 
was offered a different position at another place, the traveling expenses 
incurred by her in going to the other school where the new position was 
available are not payable from public funds. 


Decision by Comptroller General McCarl, May 27, 1926: 

J. W. Balmer, superintendent of the Pipestone Indian School, has 
requested review of the disallowance in his accounts for the period 
from July 1 to September 30, 1925, of credit for a payment of $22.24 
made to Annie Chatham, a teacher in the Indian schools, as reim- 
bursement of transportation and subsistence expenses incurred in 
going from Lawrence, Kans., to Pipestone, Minn. 

It appears that Miss Chatham was a teacher at Haskell Institute, 
an Indian schoo] located at Lawrence, Kans. It is not specifically 
stated in the papers, but it would appear that Miss Chatham was a 
girls’ athletic director. Effective June 30, 1925, her position at 
Haskell Institute was abolished. On June 29, 1925, the Commis- 
sioner of Indian Affairs wrote to her offering, if she was willing to 
accept, to transfer her to the position of classroom teacher at the 
Pipestone Indian School. In connection with her classroom work 
she was to act as physical director during such hours as she might 
be spared for that work. The position to which the teacher was 
transferred was a classroom-teacher position and the work as physi- 
cal instructor was merely incidental, that is to say, the position to 
which transferred was a new position different from the one which 
was abolished and at a school located in a different State. The con- 
clusion just stated as to the positions being different is further con- 
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firmed by the fact that the commissioner’s letter instructed her to 

notify the Indian Office after she had entered on duty in order that 
arrangements might be made with the Civil Service Commission 
to give her a noncompetitive examination in order that her appoint- 
ment might be made permanent. 

The commissioner’s letter also purported to allow the teacher 
actual necessary traveling expenses, including sleeping-car fare and 
incidentals, and actual expenses of subsistence not exceeding $3.50 
a day while en route from Haskell Institute to the Pipestone School. 

The transfer was on account of the abolishment of the position at 
Haskell Institute. The acts authorizing payment of traveling and 
subsistence expenses have reference only to officers and employees 
who are in a travel status; that is, away from their official stations on 
official business. See 5 Comp. Gen. 468. It does not appear that 

~ the travel from Lawrence, Kans., to Pipestone, Minn., was on official 
business. The employee’s position at Lawrence had been abolished 
and in order to remain in Government service it was necessary for 
her to go where there was a position available. See decision of April 
8, 1926, A~13568. 

The position at Pipestone was a different position, the compensa- 
tion of which was paid from a different subappropriation. 

This case is to be distinguished from the case decided January 
23, 1925, 4 Comp. Gen. 627. In that case there was involved only a 
change in the designated place of duty within the same district of 
a deputy clerk of a United States district court, rather than a trans- 
fer from a position which had been abolished to an entirely different 
position. 

A further objection to the payment herein considered is that the 
appropriation sought to be charged, namely, “Indian Boarding 
Schools, Pipestone, Minnesota, 1925,” is not available for the payment 
of traveling expenses. 

Upon review the disallowance must be and is sustained. 


(A-13776) 


GENERAL LAND OFFICE—FEES AND COMMISSIONS ON HOME- 
STEAD ENTRIES OF INDIAN LANDS 









When an act opening Indian lands to homestead entry specifies the fees and 
commissions which may be charged thereon in addition to the cash price 
of the land, a register of the local land office is not entitled to a commis- 

sion also on the cash price. Paragraph 2 of section 2238, Revised Statutes, 

is limited to cash sales. 





Comptroller General McCarl to the Secretary of the Interior, May 28, 1926: 
There has been received your letter of April 1, 1926, requesting 
decision of a question presented as follows: 
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Section 2238 of the Revised Statutes prescribes the fees and commissions 
that shall be allowed to registers and receivers of United States district land 
offices. 

Paragraph 2 of that section provides that they shall be allowed “a commis- 
sion of one per centum on all moneys received at each receiver's office.” 

Paragraph 8 provides that they shall be allowed “a commission to be paid 
by the homestead applicant, at the time of entry, of one per centum on the 
cash price, as fixed by law, of the land applied for; and a like commission 
when the claim is finally established, and the certificate therefor issued as the 
basis of a patent.” 

As stated in General Land Office Circular of January 23, 1880, extract from 
which is quoted in 15 Comp. Dec., 520: 

“ Paragraph 2 of section 2238, Revised Statutes, is a literal reproduction of 
the act of April 25, 1818. At that period no disposals of the public lands were 
made except for cash. Hence the law applies to cash sales only. Since the 
passage of the act of 1818, the preemption and homestead systems have been 
established, together with other methods of entering and locating the public 
lands, and a schedule of fees and commissions, especially adapted thereto, has 
been provided. The twelve paragraphs of section 2238 embrace the several 
classes of fees and commissions allowed to registers and receivers. Paragraph 
2 relates to cash sales. The fees and commissions, on all other classes of en- 
tries and locations are particularly specified in the remaining eleven para- 
graphs.” 

The act of May 29, 1908 (35 Stat. 460), authorizing the sale and disposition 
of a portion of the surplus and unallotted lands in the Cheyenne River and 
Standing Rock Indian Reservations in the States of South Dakota and North 
Dakota, which is typical of the acts of Congress authorizing the sale and 
disposition of ceded Indian lands, provides that the lands shall be disposed 
of under the general provisions of the homestead laws, and that in addition 
to the price to be paid for the land the entryman shall pay the same fees 
and commissions at the time of commutation or final entry as now provided 
by law, where the price of land is one dollar and twenty-five cents per acre. 

The purchase price of lands disposed of under the above act is paid in 
installments, one-fifth at the time of entry and the balance in five equal 
annual installments. Therefore an entryman who makes entry of 160 acres 
appraised at $5 an acre is required to make payments as follows: 


At time of entry, fee 
NN ais ticaiacecinthc chs acnetain teen vie 
Y of purchase price 

At the end of 1 year, 4% of balance of purchase price 

At the end of 2 years, 4% of balance of purchase price 

At the end of 8 years, 4% of balance of purchase price 

At the end of 4 years, 4% of balance of purchase price 

At the end of 5 years, 4% of balance of purchase price 

BE: I ai esisih deco tcthlatta tibiae Retreat dn astnbantateisican 


Your decision is respectfully requested as to whether the register of the 
land office at which the entry is made is entitled to 2 per cent commission on 
the purchase price in addition to the commissions collected from the entry- 
man. 

The application of paragraphs 2 and 3 of section 2238 of the Revised Statutes 
to a somewhat similar case is discussed in 21 Comp. Dec. 251, but that decision 
does not give a definite answer to the question now submitted. 


Section 2238, Revised Statutes, provides: 


Registers and receivers, in addition to their salaries, shall be allowed each 
the following fees and commissions, namely: 
. * * * * * * 


Second. A commission of one per centum on all moneys received at each 
receiver's office. 

Third. A commission to be paid by the homestead applicant, at the time of 
entry, of one per centum on the cash price, as fixed by law, of the Jand applied 
for; and a like commission when the claim is finally established, and the 
certificate therefor issued as the basis of a patent. 
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The second paragraph of section 2238, Revised Statutes, supra, is 
taken from the act of April 25, 1818, 3 Stat. 466, at which time no 
disposals of public lands were made except for cash, and this para- 
graph has accordingly been held to apply to cash sales only. 15 
Comp. Dec. 519. The third paragraph had its inception in the gen- 
eral homestead act of May 20, 1862, 12 Stat. 393, section 6 of which 
provides that “the registers and receivers of the several land offices 
shall be entitled to receive the same c ‘npensation for any lands 
entered under the provisions of this act that they are now entitled 
to receive when the same quantity of land is entered with money,” 
that is, said act provided for the same commissions on homestead en- 
tries as had been previously authorized on cash entries by the act 
of April 25, 1818, supra. This provision in the 1862 act was clarified 
und amended by section 2 of the act of March 21, 1864, which pro- 
vided for comméssions in practically the same language as that now 
found in the third paragraph of section 2238, Revised Statutes. 
There seems to be no room for doubt, therefore, that the commissions 
authorized by the third paragraph of section 22238, Revised Statutes, 
on homestead entries generally are in lieu of and not in addition to 
the commissions which would have been due had the land been dis- 
posed of at cash sale. 

The act of May 2, 1908, 35 Stat. 460, authorizing the sale and 
disposition of a portion of the surplus and unallotted lands in the 
Cheyenne River and Standing Rock Indian Reservations in the 
States of South Dakota and North Dakota, and which you state is 
typical of the acts of Congress opening Indian lands to entry, pro- 
vides, in section 4 thereof, 35 Stat. 462, that— 

* * * In addition to the price to be paid for the land, the entryman shall 
pay the same fees and commissions at the time of commutation or final entry 
as now provided by law, where the price of land is one dollar and twenty-five 
cents per acre, * * *, 

The act opening the lands to entry thus definitely fixed the fees 
and commissions to be charged homestead entrymen, basing 
the commissions upon the nominal price of public lands. generally, 
rather than upon the appraised value of the Indian lands so entered, 
which would otherwise have been the “cash price, as fixed by law” 
within the purview of the third paragraph of said section 2238. 
The offices of register and receiver were consolidated by the act of 
March 3, 1925, 43 Stat. 1145, effective July 1, 1925. You are advised, 
therefore, that the registers of the local land offices are not entitled 
to the commissions provided by the second paragraph of section 2238, 
Revised Statutes, upon the cash price paid in connection with home- 
stead entries upon ceded Indian lands when opened to entry under 
acts of Congress containing provisions similar to that quoted above 
from the act of May 29, 1908. 
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(A-14399) 


POSTAL SERVICE—REASSIGNMENT TO SALARY GRADE OF SUPER- 
VISORY OFFICERS AT FIRST CLASS POST OFFICES PLACED IN 
HIGHER CLASSIFICATION 


In determining the “corresponding grade” under section 3 of the act of 
February 28, 1925, 43 Stat. 1058, providing for the reassignment of 
supervisory officers of the first-class post offices to the corresponding 
salary grade when the office goes to a higher classification based on 
postal receipts, it is necessary to begin at the minimum salary rate 
specified for the various classifications of post offices for the same title 
or designation; i. e., the minimum salary rate of one classification will 
correspond to the minimum salary rate of another classification for the 
same title or designation, the second salary rate of one will correspond 
to the second salary rate of another, etc. 


Comptroller General McCarl to the Postmaster General, May 28, 1926: 
Consideration has been given to your letter of May 16, 1926, 
requesting decision on a matter presented as follows: 


Advice is requested as to the proper construction of a provision of the act 
approved February 28, 1925, reclassifying the salaries of postmasters and 
employees of the postal service aud readjusting their salaries and compensa- 
tion on an equitable basis. 

Section 3 of this act relates to the classification. and fixes the salaries of 
assistant postmasters and other supervisory employees in offices of the first 
and second classes, and contains provisions relating to its administration. 
Particular attention is invited to the following proviso which relates to super- 
visory employees in post offices of the first class. 

“That when an office advances to a higher grade because of increased gross 
postal receipts for a calendar year, promotion of all supervisory employees 
shall be made to the corresponding grade at the higher salary provided for 
the same titles or designations under the higher classification of the office, 
based on its postal receipts.” 

For convenience the grades of oflices of the first class prescribed in the act 
of February 28, 1925, and the several grades of salaries of the various titles 
of supervisory employees at these grades of offices provided for in that act, 
have been set up in a chart, copy of which is inclosed. 

The question presented in the application of the provision of law quoted 
above is whether, when an oflice advances to a higher grade because of in- 
creased gross postal receipts for a calendar year, supervisory employees shall 
be promoted when there is no difference in the salaries in the corresponding 
grades of the various titles and designations provided at the several grades 
of offices. For instance, the law provides that at offices having receipts of 
$1,000,000 but less than $2,000,000, the salaries of assistant superintendents 
of mails shall be $2.700, $2,800. and $3,100, with the limitation that there 
shall not be more than one assistant superintendent of mails at $3,100, and 
provides also that at offices having receipts of $2,000,000 but less than $3,000,- 
000, the salaries of assistant superintendents of mails shall be $2,700, $2,800, 
$3,000, and $3,300, the number of assistant superintendents at $3.300 being lim- 
ited to one. It will be noted that the salaries of assistant superintendents of 
mails in the two lower grades continue the same until post offices have re- 
ceipts of $9,000,000 or more, when the lowest grade is $2,800 and a new 
grade at $2,900 is introduced. An examination of the chart will disclose the 
relations of the several grades of salaries provided for the various titles and 
designations, and numerous other instances similar to the one cited. 

In the instance cited, manifestly an assistant superintendent receiving a 
salary of $3,100 shall be promoted under the provision of law cited to $3,300, 
when the receipts of the office exceed $2,000,000, but under the law shall the 
assistant superintendent at $2,800 be promoted to $3,000 and the assistant 
superintendent at $2,700 be promoted to $2,800, or are the $2,700 and $2,800 
grades “corresponding grades?” In other words, does the language “ corre- 
sponding grade at the higher salary provided for the same titles or designa- 
tions under the higher classification of the office” mean that as offices advance 
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from one grade to another, with increasing receipts, supervisory employees 
shall be promoted to the next higher grade of salary? That is, in determining 
the “corresponding grade at the higher salary” shall the relation of the 
grades be determined by beginning at the lowest grade, or by beginning at the 


highest grade? 

Section 3 of the act of February 28, 1925, 43 Stat. 1056-1058, pro- 
viding the rates of compensation for supervisory oflicers at first- 
class post offices, includes the paragraph of the statute above quoted. 
There is nothing in the statute defining “corresponding grade.” 
Under the most obvious construction of the term the minimum-salary 
rate under one post-office classification for a particular title or desig- 
nation would correspond to the minimum salary rate under a higher 
post-office classification for the same title or designation. That is to 
say, it is necessary to begin at the minimum salary rate to determine 
the corresponding grades in the several post-office classifications 
based on postal receipts. This is understood to have been the con- 
struction placed on the statute by the Post Office Department since 
its enactment, and practice thereunder has been accordingly. It 
would be unreasonable to assume that such an unusual construction 
of the term was intended as to authorize or require beginning at the 
maximum salary rate under the several post-office classifications to 
determine the corresponding grades. 

Thus in the illustration cited by you, the assistant superintendent 
of mails at an office having receipts of $1,000,000, but less than 
$2,000,000, receiving $2,800, the second salary rate, is entitled, when 
the office goes to the next higher classification of offices having re- 
ceipts of $2,000,000, but less than $3,000,000, to $2,800, the second 
salary rate for that classification. There would be no authority to 
reassign him to the grade in the higher post-office classification with 
salary at the rate of $3,000, which is the third salary rate in the 
higher classification. Promotion from one salary rate to another 
salary rate, after the higher classification of the office becomes ef- 
fectiwe, is a matter of selection by the administrative office based on 
the individual merits and qualifications of the officer. 


(A-13740) 
CONTRACTS—MISTAKE IN BID 


Where a bidder whose bid to furnish lubricating oil to the Government has 

been accepted, he is not entitled to relief on the ground of an alleged 
mistake having been made in his bid unless there was a mistake of 
fact apparent on the face of the bid, or such discrepancy between his 
bid and the other bids submitted as to have put the Government con- 
tracting officer on notice that a mistake had been made when the offer 
was accepted, and which would raise the implication that the offer was 
accepted with the intention of taking advantage of such mistake. 
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Decision by Comptroller General McCarl, May 29, 1926: 

Tide Water Oil Sales Corporation requested March 17, 1926, review 
of settlement No. 054445, dated December 10, 1925, disallowing its 
claim for additional payment in the amount of $443 alleged to be 
due through error in bid on 2,500 gallons of lubricating oil furnished 
the Army Supply Base, Brooklyn, N. Y., in January, 1925, under 
purchase order. 

By circular proposal dated December 29, 1924, the Quartermaster 
Supply Officer, New York General Intermediate Depot, Brooklyn, 
N. Y., advertised that sealed proposals would be received until 11 
a.m. January 9, 1925, at which time and place they would be opened, 
for the furnishing of supplies as specified in the attached schedule, 
the Government reserving the right to reject or accept any or all 
bids, or any part thereof. 

In claimant’s proposal, submitted in accordance with said adver- 
tisement, its bid on item for 2,500 gallons of oil, lubricating, Class 
A, light, Spec. 2-24C, 1-gallon cans, delivered at Army Supply 
Base, Brooklyn, N. Y., was at the unit price of $0.225. 

The next lowest bid on the item was $0.33, and seven other bids 
ranged from $0.41 to $0.7963. 

Purchase order No. 626-25-4941, dated January 14, 1925, cover- 
ing said item in accordance with the bid price, total price $562.50, 
was issued to claimant as the lowest bidder. 

Claimant stated that its quoted price of $0.225 represented only 
the actual cost of the cans and cases, which, as well as the oil, were 
purchased from the Tide Water Oil Company, Bayonne, N. J., made 
up on the following basis: 


Cok OE CIE Eh GI ick ek cnn ct eiemicmetociddedaleasuada $1. 15 
Cost of case .42 
Filling and loading 

Per case 2. 25 
Or, equivalent to 22% cents per gallon. 


And that its clerk in making up the bid overlooked adding in the 
cost of the material as well as the cost of transportation and the 
usual profit, viz: ' 


Bulk cost of oil f. o. b. Bayonne, N. J 
Transportation 


gal. 
Profit 


gal. 
In its request for review claimant states that the error was made 
by “an inexperienced clerk, who, evidently in order to cover the 
error, placed the order direct, and the error in price was therefore 
not discovered until some days after shipment had been made.” 
Based on the error as stated, its claim is for 2,500 gallons at 
$0.1772 per gallon, amounting to $443. 
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The facts do not show such mutual mistake as would justify the 
payment of the additional amount claimed. There is no mistake of 
fact apparent on the face of either claimant’s proposal with respect to 
the item or the purchase order issued to claimant as the lowest bidder. 
Nor is the discrepancy between claimant’s bid and the next lowest 
bid submitted so great as to have put the contracting officer on notice 
that a mistake had been made when the bid was accepted and to 
raise an implication that the bid was accepted with the intention 
of taking advantage of such mistake. There can be no relief granted 
on account of a unilateral mistake of fact in the absence of fraud 
or concealment. Fllicott Machine Company v. United States, 44 
Ct. Cls. 127; 1 Comp. Gen. 189. 

In the instant case it would appear from the contractor’s own 
statement that the alleged mistake was solely due to the negligence 
and carelessness of the contractor’s agent and was not induced, or 
in any way contributed to, by the Government. 

Upon review, the disallowance must be and is sustained. 


(A-14262) 


GRATUITIES, SIX MONTHS’ DEATH—NAVY ENLISTED MEN 


The stepmother of a deceased enlisted man of the Navy is a “ relative” within 
the meaning of the act of June 4, 1920, 41 Stat. 824, providing for payment 
of the six months’ death gratuity, and where the dependency of such step- 
mother who is the remaining designated beneficiary is established, the 
gratuity may be paid to her. 


Decision by Comptroller General McCarl, May 29, 1926: 

There is before this office for review settlement dated April 26, 
1926, disallowing the claim of Antonetta Mazzuco, Murray Hill, 
N. J., as stepmother and designated beneficiary of Celestino Pal- 
legrino Mazzuco, who died September 3, 1925, in line of duty while 
serving in the Navy as aviation machinist mate, first class. Disallow- 
ance was on the ground that a stepmother does not come within the 
class of relations entitled to the gratuity. The act of June 4, 1920, 
41 Stat. 824, provides that payment of the gratuity shall be made 
“to the widow, and if there be no widow to the child or children, and 
if there be no widow or child, to any other dependent relative pre- 
viously designated.” 

The evidence submitted shows that the enlisted man left no widow 
or child surviving him; that he designated as his beneficiary under 
the act, first his father, and second, in case of his father’s death be- 
fore payment, his stepmother, the present claimant. It is shown that 
his father died September 13, 1925, without payment having been 
made to him. In 19 Comp. Dec. 651, the word “ relative” as used 
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in the statutes providing a six months’ pay gratuity is held to include 
a stepmother. The evidence establishes a condition of existing or 
possible need on the part of the claimant at time of designation, and 
that the enlisted man made substantial contributions to the family 
by allotment from his pay while in the service and to within a month 
prior to his death. 

Upon review the claimant is adjudged to have been a dependent 
relative of the deceased enlisted man within the meaning of the 
statute and the settlement of April 26, 1926, is therefore revised 
and an amount equal to six months’ pay at the rate received by the 
leceased at date of death, a total of $869.40, is certified to be due the 
claimant. 


(A-13851) 


PUBLIC VOUCHERS—CERTIFICATION BY PUBLIC SERVICE 
CORPORATIONS 


Under the authority contained in section 309 of the budget and accounting act 
of June 10, 1921, 42 Stat. 25, voucher forms for the several Government 
departments and establishments for the rendering of accounts against the 
United States shall be prescribed by the Comptroller General. 

The certification required of a payee on an approved form of public voucher for 
purchases, and services other than personal, or on the bill attached to the 
voucher, that the bill is “ correct and just, and that payment therefor has 
not been received,” does not imply, in the case of gas furnished by a 
public service corporation, that it is made by the person who actually 
read the meters, the implication being rather that it is made according to 
the best knowledge and belief of the certifying officer, based upon the read- 
ings of the meter and the preparation of the bill therefrom by employees 
of the corporation in the performance of their regular duties. Disbursing 
officers are not authorized to make payment on bills or vouchers without 
such certification, but should forward them, with a complete statement of 
the facts, to the General Accounting Office for direct settlement. 


Comptroller General McCarl to the Postmaster General, June 1, 1926: 

There was received your letter of March 2, 1926, requesting deci- 
sion whether, in the case of vouchers for gas furnished the Hyde 
Park Station of the post office at Boston, Mass., payment is author- 
ized without the certification thereon by the company furnishing 
the service that the bill is “correct, true, and payment not received,” 
provided an explanation by the postmaster of the company’s reason 
for declining to make such certification accompanies the vouchers. 

From the correspondence accompanying your submission it appears 
that the gas is furnished to said station by the Dedham & Hyde 
Park Gas & Electric Light Co., a public service corporation of the 
Commonwealth, and under date of February 17, 1926, the company, 
by its superintendent, wrote the assistant superintendent, division 
of mails, United States post office, Boston, Mass., as follows: 

In reply to a letter under date of February 13th, signed by Roland M. Baker, 


postmaster, we again call your attention to the nonfeasibility of certifying your 
bills. 
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For an officer of the company to make honest certification it would be neces- 
sary for him to read the meter personally and make the complete audit of the 
account, which is very impracticable. We would prefer to forego doing business 
with you rather than to meet this demand. 

No copy of the postmaster’s letter of February 13, referred to in 
the company’s letter of February 17, 1926, accompanies your sub- 
mission. 

The act of July 31, 1894, 28 Stat. 206, provided: 


Sec. 5. The Comptreller of the Treasury shall, under the direction of the 
Secretary of the Treasury, prescribe the forms of keeping and rendering all 
public accounts, except those relating to the postal revenues and expendi- 
tures therefrom. 


The budget and accounting act of June 10, 1921, 42 Stat. 25, 
provides: 

Sec. 309. The Comptroller General shall prescribe the forms, systems, and 
procedure for administrative appropriation and fund accounting in the several 


departments and establishments, and for the administrative examination of 
fiscal officers’ accounts and claims against the United States. 


Since September 30, 1907, and prior to the budget and accounting 
act, voucher form approved by the Comptroller of the Treasury 
for purchases, and services other than personal, provided for cer- 
tification by the payee that the bill is “ correct and just and that 
payment therefor has not been received.” See 14 Comp. Dec. 946, 
952. Like certification is provided for in standard voucher form 
approved by the Comptroller General, but is “ not required when 
a like certificate is made by payee on attached bill or bills.” In 
this connection it is noted that there is now before this office an 
application of the Post Office Department for revision of its gen- 
eral voucher, Form 1526-P. 

From the statement of the superintendent of the company furnish- 
ing the gas to Hyde Park Station, it would seem that the objection 
to making the certification is based on a misunderstanding of what 
the certification implies. It does not imply, nor in its requirement 
is there any intention that it should imply, that it is made by the 
person who actually reads the meters. The implication rather is 
that it is made according to the best knowledge and belief of the 
certifying officer, based upon the readings of the meter and the 
preparation of the bill therefrom by employees of the company in 
the performance of their regular duties. 

It does not seem reasonable to suppose that upon being so in- 
formed the superintendent of the company would decline to make 
the certification to the company’s bills for service rendered the post 
office. It is suggested that the company be informed accordingly. 

In case, however, the company should in the future decline to 
make certification to its bills that they are “correct and just, and 
that payment therefor has not been received,” payment should not 
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be made by the postmaster, but the vouchers or bills with a com- 


plete statement of the facts should be transmitted to this office for 
direct settlement. ’ 


(A-14519) 


JUDGMENTS—COSTS ASSESSED AGAINST AN OFFICIAL OF THE 
UNITED STATES 


Costs in a State court not being taxable under section 846 of the Revised 
Statutes are not payable from the judicial appropriation “ Miscellaneous 
expenses, United States courts.” 

The appropriation made by the act of February 10, 1925, 43 Stat. 822, is not 
available for the payment of costs adjudged in a suit in a State court 
against a United States forest supervisor in ejectment proceedings. 


Comptroller General McCarl to the Secretary of Agriculture, June 1, 1926: 

There has been received your request of May 24, 1926, for deci- 
sion whether the appropriation made by the act of February 10, 
1925, 43 Stat. 822, is available for payment of a judgment for costs 
against a forest supervisor in an ejectment proceeding filed against 
him in the Superior Court of Los Angeles, Calif. It is stated that 
the United States was unable to have this case transferred to the 
Federal courts; that the Government defended the forest super- 
visor in the State court; and that the United States attorney recom- 
mends the case be dropped and, after an official resurvey, a suit to 
quiet title be instituted in the Federal courts. 

It is further stated that: 


It appears to be well settled that a Federal officer should not be required 
to pay out of his private funds expenses incurred in litigation resulting from 
his official action. United States v. Schurz, 102 U. S. 378; 6 A. G. 220; 9 A. G. 
51 and 146; 4 Comp. Dec. 89; 12 id. 198 and 208; 15 id. 621 and 17 id. 570. 
Such expenses have been paid out of the appropriation “ Miscellaneous ex- 
penses, Unitéd States courts,’ under authority of section 846 of the Revised 
Statutes. However, the general agent for the Department of Justice advises 
in a memorandum Of the 13th instant to Assistant Attorney General Parmenter 
concerning this case that that appropriation is available only for payment of 
expenses incurred personally by the officer in his defense, and not for pay- 
ment of costs of the plaintiff taxed against the officer. It would seem that 
the appropriation for the Forest Service above referred to would be available, 
as the expense was directly and necessarily incident to the administration of 
the Angeles National Forest. In a decision of August 26, 1897 (4 Comp. Dec. 
89), it was held by Comptroller Bowers that the appropriation for Tayiorsville 
Lock (river and harbor act, August 18, 1894, 28 Stat. 355) was available for 
paying the cost of a continuance made at the requesg of the United States 
attorney in an action of trespass against an assistant engineer and lock- 
keeper. 

It would be a great hardship upon the forest supervisor to be required to 
pay this expense, and the department would like to relieve him from the obli- 
gation if the above-mentioned or any other appropriation is available. 


The rule has long been established that in the absence of a spe- 
cific appropriation or statute to the contrary, judgments for costs 
against an officer of the United States acting in his official capacity 
can not be paid from public funds (18 Comp. Dec. 458) unless prop- 
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erly taxed under section 846, Revised Statutes, when same may be 
paid from “ Miscellaneous expenses, United States courts.” This 
proceeding being in a State court, the costs are not properly taxable 
under section 846, Revised Statutes, 

Answering your question specifically, you are advised that the ap- 
propriation made by the act of February 10, 1925, 43 Stat. 822, is 
not available for payment of the costs in this case, nor am I in- 
formed of any available appropriation therefor under the control 
of your department. The matter is for administrative submission 
to the Congress for an appropriation. 


(A-2610) 


QUARTERS AND SUBSISTENCE ALLOWANCES—EFFECT OF VALI- 
DATING LEGISLATION 


The act of May 26, 1926, 44 Stat. 654, establishes a new basis for determining 
the validity of payments for commutation of quarters, heat, and light and 
increased rental and subsistence allowances made prior to July 1, 1923, but 
in no way modifies the requirements as to dependency contained in the 
act of April 16, 1918, 40 Stat. 530, and the act of June 10, 1922, 42 Stat. 
627, 628, and the validity of payments made since June 30, 1923, must be 
determined with due regard to those requirements as applied in numerous 
decisions of the Comptroller General to the facts of particular cases. 


Decision by Comptroller General McCarl, June 2, 1926: 

Capt. James E. Morrisette, office of the Judge Advocate General, 
United States Army, on March 3, 1926, (1) applied for review of 
settlements wherein credit was disallowed for payments of commu- 
tation of quarters, heat, and light, and increased rental and subsist- 
ence allowances obtained by him on behalf of his mother for periods 
prior to January 1, 1924, and (2) presented claims for refund of the 
sum which has been stopped against his pay by direction of the 
Secretary of War to satisfy these disallowances and for rental allow- 
ance on account of his mother for the period September 1, 1922, to 
April 4, 1923, while he was assigned personal quarters consisting of 
room and bath and partial use of a sitting room at Coblenz, Germany, 
and for the period April 5, 1923, to April 15, 1923, while en route to 
the United States. 

The act of May 26, 1926, 44 Stat. 654, provides: 

That the Comptroller General of the United States is hereby authorized 
and directed to allow credit in the accounts of disbursing officers for payments 
of commutation of quarters, heat, and light under the Act approved April 16, 
1918 (Fortieth Statutes, page 530), because of a dependent parent, and as 
rental and subsistence allowance under the Act of June 10, 1922 (Forty-second 
Statutes, page 625), because of a dependent mother, made in good faith by dis- 
bursing officers prior to July 1, 1923: Provided, That where the payee responded 
to a needy family condition in an amount at least equal to the allowances 
obtained by him no collection shall be made on account of payment of the 
allowances to him prior to July 1, 1923; and amounts heretofore collected as 


refund of the allowances obtained in such cases prior to July 1, 1923, not- 
withstanding the protest of the payee, either by stoppage of pay, payment in 
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cash, allotment of pay, or offset, shall be refunded; but this proviso shall not 
be applicable where the payee has admitted there was no dependency on him, 
or where he has refused to furnish evidence of the dependency, or where the 
payee has voluntarily refunded the payments in whole or in part, or has 
submitted no claim for the allowances in the nature of a protest against 
offset of his pay as refund of the payments. 

This act establishes a new basis for determining the validity of 
dependency allowance payments made prior to July 1, 1923, and, 
from the evidence which has been adduced with respect to the cir- 
cumstances of Captain Morrisette’s mother and concerning his con- 
tributions to her, it appears he is entitled, under the act, to retain 
the allowances he obtained on her behalf before that date and to be 
credited with any amounts he may have been required to refund. 
Appropriate adjustment will, therefore, be made in his own account 
and the accounts of the several disbursing officers concerned and the 
net amount, if any, found to have been collected from him for de- 
pendency allowances he obtained previous to July 1, 1923, will be 
certified for payment to him. 

However, the requirements as to dependency contained in the act 
of April 16, 1918, 40 Stat. 530, and the act of June 10, 1922, 42 Stat. 
627, 628, are in no way modified by the act of May 26, 1926, and the 
validity of payments made since June 30, 1923, is to be determined 
with due regard to those requirements as applied in numerous deci- 
sions of this office to the facts of particular cases. 

The evidence adduced with respect to Captain Morrisette’s mother 
shows that she and the officer’s father resided with and were cared 
for in the home of a married daughter, and that their income from 
property they owned and other children was more than adequate to 
provide their chief support. Moreover, it further appears the par- 
ents assumed, and during the period for which allowances were ob- 
tained and are claimed undertook to discharge, obligations of an- 
other son exceeding $6,000. The financial responsibility which made 
the parents acceptable as sureties for that son is a matter quite out 
of harmony with the allegation of their dependency upon Captain 
Morrisette. 

Therefore the settlement of which review has been requested must 
be sustained with respect to dependency allowances the officer has 
obtained since June 30, 1923, and his claim for rental allowance for 
the period September 1, 1922, to April 15, 1923, must be disallowed. 


(A-13645) 


REAL ESTATE, TITLES—LAND PURCHASED BY NATIONAL CAPITAL 
PARK COMMISSION 


The authority under section 2 of the act of June 6, 1924, 43 Stat. 463, given the 
National Capital Park Commission to purehase or condemn lands for 
park purposes requires that the commission must primarily determine the 
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validity of the title to be acquired by purchase, and its failure to secure 
the opinion of the Attorney General as to the validity of the title under 
section 355 of the Revised Statutes does not preclude payment for the land 
so purchased. 

Decision by Comptroller General McCarl, June 2, 1926: 

There is for consideration the question of the legality of payments 
made by Col. C. O. Sherrill, formerly executive and disbursing 
officer, National Capital Park Commisson, to various persons as the 
purchase price of tracts of real estate without first having the title 
passed upon by the Attorney General in accordance with section 355, 
Revised Statutes. Said section 355 provides: 

No public money shall be expended upon any site or land purchased by the 
‘United States for the purpose of erecting thereon any armory, arsenal, fort, 
fortification, navy-yard, custom-house, lighthouse, or other public building, of 
any kind whatever, until the written opinion of the Attorney-General shall be 
had in favor of the validity of the title, nor until the consent of the legislature 
of the State in which the land or site may be, to such purchase, has been 
given. * * © 

The land for which the payments in question were made is repre- 
sented by Colonel Sherrill as having been acquired solely for park 
purposes with no intention of erecting any public buildings thereon. 

The National Capital Park Commission was created by the act 
of June 6, 1924, 43 Stat. 463, which designated the various public 
officials who should constitute the commission. Section 2 of the 


act provided: 


Said commission or a majority thereof is hereby authorized and directed to 
acquire such lands as in its judgment shall be necessary and desirable in the 
District of Columbia and adjacent areas in Maryland and Virginia, within 
the limits of the appropriations made for such purposes, for suitable develop- 
ment of the National Capital park, parkway and playground system. That 
said commission is hereby authorized to acquire such lands by purchase when 
they can be acquired at prices reasonable in the judgment of said commission, 
otherwise by condemnation proceedings * * *. The designation of all lands 
to be acquired by condemnation, all contracts for purchase of lands, and all 
agreements between said commission and the officials of the States of Mary- 
land and Virginia shall be subject to the approval of the President of the 
United States. 

Under this statute the commission is vested with discretion to 
determine what property shall be acquired and also whether it shall 
be acquired by purchase or by condemnation proceedings. In decid- 
ing whether to proceed by purchase or by condemnation, there must 
necessarily be determined whether the price at which the land is 
offered is reasonable and whether a good and valid title can be 
conveyed without condemnation proceedings. The validity of the 
title to be acquired by purchase is accordingly a matter primarily 
for determination by the commission, subject to the approval by the 
President; in other words, section 355, Revised Statutes, does not 
necessarily apply to purchases of land for park purposes by the 
National Capital Park Commission. See 12 Comp. Dec. 691, in re 
the purchase of land by the Secretary of the Interior under the 
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re4amation act. Payments by the National Capital Park Commis- 
sion for lands purchased for park purposes will not, therefore, be 
objected to by this office solely because of the failure to secure the 
opinion of the Attorney General as to the title. 


(A-14088) 
BURIAL EXPENSES—ALIENS HELD FOR DEPORTATION 


Where an alien dies while in the custody of the immigration authorities under 
a warrant issued by the Secretary of Labor for violation of the immigra- 
tion laws, his burial expenses are chargeable to the appropriation “ Ex- 
penses of regulating immigration,” if the deceased does not have assets 
sufficient to pay said expenses. 


Decision by Comptroller General McCarl, June 2, 1926: 

Review has been requested of settlement No. 041362, dated Novem- 
ber 20, 1924, disallowing the claim of C. F. Frederick for $128 for 
services rendered in connection with the burial of Yrjo August Loube, 
an alien who died May 24, 1924, at Albany, N. Y., while being de- 
tained by the immigration authorities of the United States for viola- 
tion of the immigration laws and pending determination of the ques- 
tion of his deportation under said laws. E 

It appears that on December 15, 1923, a warrant was issued by the 
Secretary of Labor for the taking into custody of an alien, Yrjo 
August Loube, who had entered the United States near Chateaugay, 
N. Y., on December 12, 1923, in violation of the immigration act 
of February 5, 1917, in that he was likely to become a public charge 
at the time of his entry, and that he entered without inspection. The 
warrant further stipulated that the expenses of detention thereunder, 
if necessary, were authorized, payable from the appropriation “ Ex- 
penses of regulating immigration, 1924.” The alien was taken into 
custody by the immigration authorities and while in such custody 
died. Upon being advised of the death the then Commissioner of 
Immigration detailed an inspector to Albany to make the necessary 
arrangements for his burial, and C. F. Frederick, an undertaker, 
was employed to render the required services. An itemized bill was 
rendered to the Commissioner of Immigration for $128, which was 
approved by the Bureau of Immigration for payment from the ap- 
propriation named and forwarded to this office for direct settlement, 
where it was disallowed in the settlement here under review for 
the reason that the appropriation proposed to be charged was not 
available for such payment. 


Section 19 of the act of February 5, 1917, 39 Stat. 889, provides 
that: 
* * * at any time within three years after entry, any alien who shall 


have entered the United States by water at any time or place other than as 
designated by immigration officials, or by land at any place other than the 
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one designated as a port of entry for aliens by the Commissioner General of 
Immigration, or at any time not designated by immigration officials, or who 
enters without inspection, shall upon the warrant of the Secretary of Labor, be 
taken into custody and deported. * * * 


and section 20 of the same act provides that: 


* * * If deportation proceedings are instituted at any time within five 
years after the entry of the alien, such ieportation, including one-half of the 
entire cost of removal to the port of deportation, shall be at the expense of 
the contractor, procurer, or other person by whom the alien was unlawfully 
induced to enter the United States, or, if that can not be done, then the cost 
of removal to the port of deportation shall be at the expense of the appropria- 
tion for the enforcement of this Act, and the deportation from such port shall 
be at the expense of the owner or owners of such vessels or transportation line 
b. which such aliens respectively came, or, if that is not practicable, at the 
expense of the appropriation for the enforcement of this Act. * * * 


The appropriation for regulation of immigration for the fiscal 
year 1924 includes the following provision : 


* * * Enforcement of the provisions of the act of February 5, 1917, en- 
titled “An act to regulate the immigration of aliens to and the residence of 
aliens in the United States,” and Acts amendatory thereof. * * * 


By decision of May 7, 1907, 18 Comp. Dec. 707, the Comptroller of 
the Treasury held that the appropriation known as the “ Immigra- 
tion fund,” which under section 1 of the act of March 3, 1903, 32 
Stat. 1213, was available to defray the expense of regulating immi- 
gration of aliens in the United States, was, under section 20 of the 
same act which is similar in terms to section 20 of the act of Febru- 
ary 5, 1917, supra, available for the hospital charges of aliens who 
had been admitted into the United States and who had subsequently 
been found not entitled to be admitted or who had subsequently 
been found to be a public charge from causes existing prior to their 
entry. By decision of December 11, 1911, 18 Comp. Dec. 442, it was 
held that the appropriation for the expense of regulating immigra- 
tion was properly chargeable with the expense of subsisting aliens 
ordered deported by the Secretary of Commerce and Labor and de- 
tained in the custody of the immigration authorities. Applying the 
principle of those decisions to the instant case, the expense incurred 
in detaining the alien in custody, including maintenance and hos- 
pitalization, was properly chargeable to the appropriation of the 
Immigration Service. Upon his death his burial was necessary as a 
sanitary measure, and the expense thereof was an incident to his 
detention. Accordingly, the cost of the burial was also chargeable 
to such appropriation. 

While it does not appear that an agreement was entered into fixing 
the compensation to be paid for the services rendered, it does appear 
that such services were rendered in good faith, in an emergency 
and the charges do not appear to be in excess of the amounts gen- 
erally charged to the public for similar services. 

Upon review there is certified as due the claimant the sum of $128. 
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(A-12324) 


COMPENSATION, ALLOWANCES—VALUE OF ALLOWANCES IN 
KIND FURNISHED FIELD EMPLOYEES 


Under section 3 of the act of March 2, 1926, 44 Stat. 161, effective July 1, 
1926, the procedure will be to first fix the proper grade and salary rate for 
field positions on the basis of the duties involved, from which salary rate 
must be deducted the determined value of any item or items of allowances 
furnished in kind and the remainder only paid in cash, the total salary 
rate, including both the cash and the determined value of the allowances, 
to be regarded as the compensation for the position for all purposes, 
including the basis on which retirement deductions are to be made. 

Pay rolls for field employees covering periods subsequent to July 1, 1926, 
must show the grade and designation of the position, the total salary rate, 
the “determined” reasonable value of the allowances furnished in kind, 
and the amount deducted as representing the value of the allowances fur- 
nished in kind during the period covered by the pay rolls. 

The reasonable value of the allowances furnished in kind to field employees 
after July 1, 1926, is not necessarily to be limited to the cost of the allow- 
ances to the Government, but the basis is to be the reasonable value to the 
employee during the particular period and in the particular locality where 
employed. While the position and salary of an officer or employee are for 
consideration in determining the reasonable value to him of the item— 
particularly quarters—furnished, there is no authority for fixing a sched- 
ule of values for all items—particularly subsistence—based solely on the 
salary of the position held. 


Decision by Comptroller General McCarl, June 3, 1926: 

In the audit of accounts of disbursing officers of the bureaus or 
departments having a field personnel, there is for consideration the 
basis on which heads of departments or independent establishments 
may continue to furnish civilians employed in the field with quar- 
ters, heat, light, household equipment, subsistence, and laundry serv- 
ice on and after July 1, 1926. 

Section 3 of the act of March 2, 1926, 44 Stat. 161, provides as 
follows: 

The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
yeur 1927 of the character heretofore used for such purposes are hereby made 
available therefor: Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing the 
salary rate of such civilians. 

This provision was enacted to meet the objections made by this 
office to the existing practice of furnishing living accommodations 
in kind to field employees without specific authority of law. 5 Comp. 
Gen. 37; id. 156. As stated in those decisions, there were two general 
practices in force: First, the practice of furnishing such living 
accommodations free of charge in addition to the total salary rate 
fixed for the position which was paid in cash; second, the practice 
of furnishing such living accommodations but deducting the value 
thereof from the total salary rate fixed for the position. The former 
was held to be unlawful in any case and directed to be discontinued, 
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and it is presumed the practice was discontinued as required. The 
latter practice was authorized to be continued until June 30, 1926. 
Section 3 of the act of March 2, 1926, supra, covers the situation with 
respect to the fiscal year 1927. 

For the purpose of this decision the statutory provision may be 
considered as divided into two parts. The first part, consisting of 
all except the proviso, is the authorization for continuance of the past 
practice of using appropriations to furnish the items therein men- 
tioned to civilian employees in the field service. This provides a 
statutory basis for a practice which has in the past been based merely 
on custom or regulation. The second part comprises the proviso 
and is the provision for consideration here in determining the prac- 
tical effect the furnishing of such items will have upon the amount 
of compensation to be paid in cash. Under the proviso the reason- 
able value of the allowances furnished in kind shall be determined 
and considered as part of the compensation in fixing the salary rate 
of civilian positions in the field. The procedure should be to first 
fix the proper grade and salary rate for the field position on the basis 
of the duties involved. See section 2 of the act of March 2, 1926, 
44 Stat. 161. Then there should be determined the reasonable value 
of any item or items of allowance furnished in kind. This amount 
must be deducted from the total salary rate for the position and only 
the remainder paid in cash. In this connection it is proper to note 
that the total salary rate, including both the cash and the deter- 
mined value of the allowances furnished in kind, is to be regarded as 
the compensation for the position for all purposes, including the basis 
on which retirement deductions are to be made. 4 Comp. Gen. 1051. 
Accordingly, the pay rolls must show the grade and designation of 
the position, the total salary rate, the “ determined ” reasonable value 
of the allowances furnished in kind, and the amount deducted as 
representing the value of the allowances furnished in kind during 
the period covered by the pay rolls. For use in auditing the pay 
rolls there should be filed in the General Accounting Office copies of 
administrative regulations or orders fixing the reasonable value of 
allowances furnished in kind as a part of compensation to field em- 
ployees. 

Specific attention is directed to the requirement of the statute that 
the “reasonable value” of the allowances in kind must be deter- 
mined. While no regulation or order promulgated by administra- 
tive offices effective July 1, 1926, has been received for consideration, 
certain regulations now in force have been examined and show a 
tendency on the part of administrative offices to fix too low a 
value on allowances furnished in kind to field employees. The word 
“reasonable” means that the value may not be fixed at a nominal 
sum, nor at so low a rate or so high a rate as to be out of all pro- 





DECISIONS OF THE COMPTROLLER GENERAL 


portion to the value of the allowances furnished. The value is not 
recessarily to be limited to the cost of the allowances to the Gov- 
ernment, but the basis is to be the reasonable value to the empioyee 
during the particular period and in the particular locality where 
employed. 5 Comp. Gen. 236, 238. While the position and salary 
of the officer or employee are for consideration in determining the 
reasonable value to him of the item—particularly quarters—fur- 
nished, there is no authority for fixing a schedule of values for all 
ijtems—particularly subsistence—based solely on the salary of the 
position held. An instance of this erroneous basis would appear 
under the regulations promulgated by the Bureau of Indian Affairs 
under date of November 30, 1925. 

The classification act of 1923 provides that the Personnel Classi- 
fication Board shall determine the value of allowances furnished in 
kind to civilian employees in the District of Columbia, and while 
no statute specifically establishes or designates an agency to deter- 
mine the value of allowances furnished in kind to civilian employees 
in the field, it is possible that the Personnel Classification Board 
will render such aid as may be requested in the matter. The admin- 
istrative offices should, so far as practicable, cooperate with each 
other in establishing a standard value for the same or similar allow- 
ances in the same localities. 

Further consideration will be given to particular cases if and when 
submitted. 


(A-14486) 


PAY AND ALLOWANCES—ARMY RESERVE CORPS OFFICER SICK IN 
HOSPITAL 


Section 4 of the act of June 3, 1924, 483 Stat. 364, providing for the continuance 
of pay and allowances to officers of the Reserve Corps for the period they 
are in the hospital undergoing treatment after relief from active duty, is 
limited to injury in line of duty and has no application to disabilities not 
the direct result of an injury. 


Decision by Comptroller General McCarl, June 4, 1926: 


Valentine Pasvolsky requested by letter of March 3, 1926. review 
of settlement 068616 of March 6, 1925, wherein was disallowed his 
claim for pay and allowances for the period from August 31 to No- 
vember 3, 1924, as second lieutenant, Three hundred and tenth In- 
fantry Officers’ Reserve Corps. 

He claims such pay under section 4 of the act of June 3, 1924, 43 
Stat. 364, which, in so far as here material, provides: 


“Sec. 6. That * * * members of the Officers’ Reserve Corps and of the 
Enlisted Reserve Corps of the Army, injured in line of duty while on active 
duty under proper orders; persons hereinbefore described who may now be 
undergoing hospital treatment for injuries so sustained shall be entitled, under 
such regulations as the President may prescribe, to medical and hospital treat- 
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ment at Government expense and to a continuation of the pay and allowances 
whether in money or in kind, they were receiving at the time of such injury, 
until they are fit for transportation to their home, and upon termination of 
such medical and hospital treatment shall be entitled to transportation to their 
homes at Government expense. * * *” 

From claimants’ averments and other evidence adduced it appears 
that while he was on active duty at the Citizens’ Military Training 
Camp at Plattsburg Barracks, N. Y., during the period August 1 to 
30, 1924, he became afflicted with swollen ankles, for which he was 
treated in the infirmary tent; that the medical officer who dressed 
his ankles told him that it was an infection most likely caused by 
some fungus parasite or by shoe dye; that on the date of his relief 
from active duty he was told by the medical officer that his ankles 
were “coming along all right,” and thereupon claimant signed a 
waiver of physical examination and departed from his station, but 
on his way home the swelling became worse and spread to other parts 
of his body; that upon arriving home he reported for treatment to 
the attending surgeon in the Army Building, New York City, who 
sent him to the station hospital at Fort Totten, N. Y., where he 
remained a patient until November 3, 1924. Disallowance of the 
claim was on the ground that as claimant made affidavit in which he 
claimed no disability at the time of his relief from active duty he is 
not entitled to the payment claimed. He now contends, however, 
that as he made the affidavit on the word of the medical officer that 
the ailment did not amount to much it should not be held against him 
in the consideration of his claim. 

The commanding officer, station hospital, Fort Totten, N. Y., in 
indorsement of January 17, 1925, reported that claimant was admit- 
ted to that hospital “suffering from ‘urticaria, chronic, general.’” 
Urticaria is defined as— 

* * * an inflammatory disorder of the skin characterized by the develop- 
ment of wheals, which give rise to subjective sensations of burning and itching. 
These appear suddenly in large or small numbers, remain for from a few min- 
utes to several hours, and disappear as suddenly as they came, leaving no trace 
behind. The disease may be acute or chronic. and due to various agencies act- 
ing upon the vaso-motor system, such as gastro-intestinal disorders, intestinal 
worms, the ingestion of shell-fish, ete. (Gould’s Medical Dictionary.) 

There is no report of Pasvolsky’s injury while on active duty, nor 
is it reported that the disability from which he suffered was caused 
by an injury in line of duty while on active duty. As the statute 
provides for continuance of pay only where a person of the class de- 
scribed is “injured in line of duty,” claimant is not entitled to the 
pay and allowances claimed, and it is not necessary to consider 
whether in view of the facts of record the case is otherwise within 
the law. 

For the reasons stated the settlement disallowing his claim is 
sustained, 
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(A-14205) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—EFFECTIVE 


DATE OF ADJUSTMENT IN COMPENSATION OF INSANE BENE- 
FICIARIES 


Where a disabled beneficiary of the Veterans’ Bureau with no wife, child, or 
dependent parent, has been maintained by the Veterans’ Bureau for at 
least six months in an institution or institutions, and is deemed by the 
director of the bureau to be insane at or prior to the time of entrance 
into*the institution, or prior to the expiration of six months’ period from 
date of entrance into the institution, the reduction in disability com- 
pensation under the provisions of section 202 of the World War veterans’ 
act of June 7, 1924, as amended by the act of March 4, 1925, 43 Stat. 1307, 
should be made at the expiration of the six months’ continuous period 
spent in the institution and/or other institutions. If the director deems 
such disabled beneficiary to be insane subsequent to the expiration of the 
six months’ period spent in an institution or institutions, reduction in 
disability compensation may be made effective on the first of the month next 
succeeding that in which occurred the action of the director in deeming 
the beneficiary insane. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 7, 1926: 


Consideration has been given to your letter of May 3, 1926, as 
follows: 


In connection with the application of the first paragraph of subdivision 7 of 
section 202 of the World War Veterans’ Act, as amended March 4, 1925, there 
arises the question of the effective date from which payments of the reduced 
amount of $20.00 per month shall be made by this bureau. 

The provision of the statute is in the following language: 

“Where any disabled person having neither wife. child. nor dependent parent 
shall. after July 1, 1924, have been maintained by the bureau for a period or 
periods amounting to six months in an institution or institutions, and shall be 
deemed by the director to be insane, the compensation for such person shall 
thereafter be $20 per month so long as he shall thereafter be maintained by 
the bureau in an institution: and such compensation may, in the discretion of 
the director, be paid to the chief officer of said institution to be used for the 
benefit of such person: Provided, however, That if such person shall recover 
his reason and shall be discharged from such institution as competent. an addi- 
tional amount of $60 per month shall be paid to him for each month the rate of 
compensation was $20 per month as provided by this subdivision.” 

There are three questions which must be determined before the reduction in 
compensation is required by the statute. The first is whether the disabled 
person has a wife, child, or dependent parents. The second is whether such 
person has been maintained by the bureau for a period or periods amounting 
to six months in an institution or institutions. The third is whether the 
director deems such person insane. With any of the conditions not met, the 
compensation is not to be reduced. 

However, the question presented is whether the word “thereafter” refers 
to the expiratien of the six months during which the person has been main- 
tained by the bureau in an institution or institutions, or whether it applies to 
the date when both requirements are met; viz. the director deems the person to 
be insane and such six months’ period has expired. 

There are before the bureau many cases of persons mentally incompetent who 
have neither wife. child. nor dependent parent, and who have been maintained 
by this bureau in an institution or institutions for periods long in excess of 
six months. In many of such cases the condition of the beneficiary has been 
rated as “mental incompetency ” rather than “insanity.” and in such cases it 
has been the position of the bureau that without a specifie finding that the man 
is “insane” as distinguished from “incompetent” the reduction provided by 
said subdivision 7 of section 202 is not to be made. However, when these cases 
are considered and reviewed with special reference to the condition of the 
veteran, observing the distinction between insanity and incompetency, there 
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frequently results a finding that the man was “insane” at a time many 
months prior to the date such finding of “insanity” is actually made upon 
such review. 

It is in this type of cases that the question arises whether a reduction is to 
be made in accordance with the provision of said subdivision 7 of section 202, 
effective from the date of the finding or effective from the date of the expira- 
tion of the six months’ period of hospitalization where the finding subsequently 
made shows thit the man wus actually insane at the time of such expiration 
of six months’ hospitalization or whether, viewed in the light of your decision 
of April 3, 1926, the reduction is to be effective from the first of the third 
calendar month following the actual decision finding the man insane. 

In the past there have been some reductions to $20.00 made at the epiration 
of six months of hospitalization in institutions where a rating of mental in 
competency had been made prior thereto, although the specific finding of 
“insanity” was not made until later, and then upon consideration such finding 
of “insanity” was retroactively made effective from the date when the finding 
of “mental incompetency” had been made. In this type of cases, therefore, 
the question arises whether such reduction was erroneous, and if so, whether 
the bureau should make payments of the difference in amount of compensation 
provided by the general terms of the statute and the amount of the reduced 
compensation actually paid under the subdivision cited. 

Your opinion as to the effective date of the reduction of compensation under 
this subdivision is therefore requested. 

The quoted provision of the statute, as amended, is found in the 
act of March 4, 1925, 43 Stat. 1307. 

As you state, there are three conditions to require an adjustment 
in the disability compensation under the quoted provision of the 
statute. The two basic conditions are that the beneficiary has no 
wife, child, nor dependent parent and has been maintained by the 
Veterans’ Bureau for at least six months in an institution or institu- 
tions. If these two basic conditions appear, adjustment in the disa- 
bility compensation has relation to the date the director deems a 
beneficiary insane in the sense of being mentally incapable of prop- 
erly attending to his affairs. 

If such a beneficiary is deemed by the director to be insane at 
or prior to the time of entrance into an institution, the reduction 
in his disability compensation should be made at the expiration of 
the six months’ continuous period spent in that institution and/or 
other institutions. 

If “any disabled” beneficiary, mentally incompetent or otherwise, 
is deemed by the director to be insane subsequent to entrance into 
an institution but prior to the expiration of six months from the 
date of entrance, the reduction in disability compensation should 
be made at the expiration of the six months’ continuous period in an 
institution and/or institutions. 

if “any disabled ” beneficiary, mentally incompetent or otherwise, 
is deemed by the director to be insane subsequent to the expiration 
of such six months’ period, a practical rule may be adopted of ad- 
justing the disability compensation of the beneficiary by reduction 
to the amount fixed under the statute on the first of the month next 
succeeding that in which occurred the action of the director in deem- 
ing the beneficiary insane. There is no necessity to reduce the disa- 
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bility compensation retroactively effective as of the effective date 
the beneficiary is first considered as having been insane, nor is there 
any authority to apply section 205 of the statute by making the 
reduction effective beginning the first day of the third calendar month 
next succeeding that in which the director deemed the beneficiary 
insane. The provision contemplates prompt performance of the 
administrative duty imposed and does not permit indefinitely de- 
laying action on making the reduction. Cases will presumably be 
under such administrative observation that the necessary action in 
reduction can and will be taken promptly with the close of six 
months’ support furnished, and only where special conditions arise 
which must be of record will there be any question of departing 
from this normal rule. The action of the director does not involve 
a change in an award as contemplated under section 205, but is 
merely the withholding of a part of an award already made. 

If the adjustment in the disability compensation of such bene- 
ficiaries has been on any other basis than herein specified, there is 
no necessity of now readjusting past payments, but the adjustment 
may be made effective the first of the month next succeeding that 
in which this decision is dated. 


(A-14340) 
PURCHASES—ADVERTISING—SPECIFICATIONS 


The purchase of a particular engine for use of the United States Coast Guard 
without compliance with section 3709, Revised Statutes, is not authorized 
simply because the make of engine desired has been used over an extended 
period of time and found satisfactory and that it is a patented article and 
can not be purchased from dealers in general, when the facts connected 
with the transaction do not disclose that the particular engine desired 
is the only engine that will in fact answer the purposes for which it is 
required. Experience with a particular engine does not justify excluding 
bidders offering other makes of engines. 

The specifications on which bids are to be requested for gasoline engines to 
be furnished the United States should show the Government's requirements 
as to performance and the service conditions under which the engines 
are to be used rather than the mechanical construction of the engine, and 
the bid shown to be most advantageous to the Government must be 
accepted. 


Comptroller General McCarl to the Secretary of the Treasury, June 7, 1926: 

There has been received your letter of May 10, 1926, requesting 
review of settlement No. C-37013-T, dated March 8, 1926, of the 
September, 1925, accounts of J. L. Summers, disbursing clerk for 
the Treasury Department, wherein credit was disallowed for a pay- 
ment in the sum of $11,060 made on voucher 51, dated September 
16, 1925, to the Wisconsin Motor Manufacturing Co. for gasoline 
engines furnished the United States Coast Guard. The disallowance 
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was made because of failure to comply with section 3709, Revised 
Statutes. 

It appears that under date of June 10, 1925, ten gasoline engines 
and outfits were purchased from the Wisconsin Motor Manufactur- 
ing Co. for the use of the United States Coast Guard; that bids were 
not requested as required by section 3709, Revised Statutes; and that 
proposal was solicited from only one dealer, for the reason that the 
particular engines and outfits desired were patented and sold by 
one dealer only (Wisconsin Motor Manufacturing Co.). 

The circumstances attending the purchase of the particular engines 
and outlits are stated in your request for review of the settlement as 
follows: 


The prime function of Coast Guard stations is to render assistance to vessels 
in distress and to suve life and property from the sea. This service, in the 
very nature of things, must be rendered under conditions of storm and hazard 
which create the need therefor. This is a most perilous service at all times, 
and considerations of humauity alone demand the provision of the most effi- 
cient und dependable equipment obtainable. Throughout its history the United 
States Life-Saving Service, now embraced in the Coast Guard, hus held a 
most enviable position among similar institutions throughout the world. Such 
a position is to be achieved and maintained only by untiring effort. 

Upon the advent of the internal-combustion motor the service promptly 
began experiments with a view to its adaptation to service needs, and has 
endeavored to keep ubreast of developments in this as in other directions. In 
determining upon a suitable power plant for “ 36-ft. lifebouts "—the standard 
lifeboat in use at Coast Guard stations—the prime consideration is that it 
shall not inierfere with the functioning of the boat as a lifeboat. Weight 
must cause no sacrifice of the self-bailing and self-righting features; space 
occupied must not crowd that essential for crew and passengers; motor opera- 
tion must be simple, sure, and with all possible safety to crew in every possible 
position of the boat, even when completely capsized; and the price must be 
reasonable in order that the greatest number of bouts may be powered. 

In the course of these experiments three Wisconsin motors were purchased 
in May, 1917. These were found to most nearly meet thé requirements of any 
tested up to that time. However, before entering upon an extensive construc- 
tion program it was thought advisable to further insure the adoption of the 
most efficient motors obtainable, and to this end the Commandant of the Coast 
Guard, in January, 1918, appointed a “board to consider motive power of 
boats.” This board made an exhaustive investigation to discover available 
engines, in the course of which factories were visited and various makes and 
models which appeared possible were observed “on test.” Not an engine 
was found adaptable to the purpose without important modifications in con- 
struction, and of those which might thus be made acceptable deliveries offered 
were inadequate to meet present or prospective requirements. The board there- 
fore recommended that “ the standard 40 h. p. Wisconsin motor, type J. M., be 
adopted for use in all motor lifeboats now in construction or about to be con- 
structed. This engine is reasonable in price, has been successfully tried out in 
several existing lifeboats, is obtainable, spare parts are available, and the 
engine as a whole possesses more nearly the qualifications laid down by this 
board in its original report than any other type of engine known to the board, 
and which is now available.” 

In April, 1921, the field was again canvassed by a Coast Guard board for 
motors to meet the several needs for power boats of different sizes and varying 
uses. In the case of the lifeboat this board was confronted by the additional 
problem of the selection of an engine worthy to compete with those then in use. 
which had proven very satisfaciory. No motor was found so well suited or so 
reasonably priced and not one that did not entail undesirable modification of 
the boats and sacrifice of standardization gained to date. This board found 
that 42 Wisconsin motors were then in use and stated that “In whatever 
type of boat installed the Wisconsin engine has shown reliability in a high 
degree, combined with a very low upkeep and repair cost.” 
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It will be seen from the foregoing that every possible effort has been made 
to secure the best motor available for the purpose desired, that competition has 
been secured both on a quality and price basis, and that purchase on a price 
basis alone, apd the constant change in hull design and construction which 
would be necessary to accommodate engines of varying weights, sizes, power, 
and equipment, is utterly impracticable. At the present time there are over 
90 Wisconsin motors in use in the Coast Guard. The engine and boat ure so 
coordinated and standardized that any engine part, shaft, propeller, or fitting, 
or any item of the boat's outfit, is available for prompt shipment, to be 
installed usually by the station crew or a district bout repairman, thereby 
avoiding heavy expense of contractual repairs and reducing the time a boat 
may be out of commission to the minimum. This highly desirable condition 
can be attained only by standardization, and motors are therefore purchased 
from the only known manufacturer who can meet the requirements. Even in 
the case of this manufacturer the engine is no longer produced as a commercial 
article, but its manufacture is continued to supply the needs of the Coast Guard 
in order that the high standard of the present lifeboat, recognized as the most 
efficient boat of its kind in existence, may be mainiained; and yet the price is 
lower than originally charged. 

With respect to the comment of the General Accounting Office that “ there is 
nothing in the specifications to indicate that the engine might not have been 
built by any reputable builder of motor engines,” it is sufficient to state 
that the product of each manufacturer is covered by patent and can not be 
reproduced by any other wiihout incurring liability for infringement; nor 
is it reasonable to assume, if such were possible, that a lower price could be 
obtained. 

In view of these considerations it is urged that the action of the Coast Guard 
in purchasing this motor from the only possible source be approved. 


Section 3709, Revised Statutes, provides that all purchases and 
contracts for supplies in any of the departments of the Government, 
except for personal services and except in cases of emergencies, shall 
be made after advertising a suflicient time previously respecting 
same. It has been frequently held by the courts and by the account- 
ing officers of the United States that the provisions of the statute 
are designed to give all manufacturers, etc., equal right to compete 
for Government business; secure for the Government the benefits 
which flow from competition; to prevent unjust favoritism by repre- 
sentatives of the Government in making purchases on public ac- 
count; and to prevent collusion and fraud in procuring supplies and 
letting contracts. 22 Comp. Dec. 302; 5 Comp. Gen. 712. It has 
also been held, however, that the statute does not require adver- 
tising where advertising can accomplish no useful purpose. 1 Comp. 
Gen. 748; 17 Op. Atty. Gen. 84. 

In considering the question of purchases of patented or copy- 
righted articles without advertising, a former Comptroller of the 
Treasury, in 2 Comp. Dec. 632, at page 634, said: 

* * * When patented or copyrighted articles can not be purchased from 
the trade generally, but only from the manufacturer or the owner of the 
patent or of the copyright, it is clear that no competition in furnishing such 


articles can exist, and therefore the purchase of such articles is not within 
the provisions of section 3709, [Revised Statutes] * * * 


In decision of November 29, 1907, 14 Comp. Dec. 328, 330, it was 
said : 


It appears they were purchased without advertising for proposals on the 
ground that it was impracticable to secure competition, for the reason. it is 
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stated, that the firm from which purchased was the only one which had the 
pattern wanted by the Government. In 17 MS. Comb. Dec., 1535, dated June 
25, 1901, it was held that where articles of furniture in ordinary use are re- 
quired the selection of particular patterns which can be supplied by one manu- 
facturer only does not authorize their purchase without advertising for pro- 
posals on the ground that there could be no competition. 

If the pattern of lamp standards purchased was selected merely because 
that pattern was preferred to others which were obtainable, I do not think it 
would be a sufficient reason for not advertising for proposals that the firm of 
which purchased was the only one which had that pattern. But if this par- 
ticular pattern was the only one that was in fact suitable for the purpose for 
which it was required, and there was only one dealer who could furnish it, 1 
think this state of facts would justify its purchase without advertising. 

The facts of record do not disclose, and you do not state, that the 
particular engines made by the Wisconsin Motor Manufacturing Co. 
are the only engines that will in fact answer the purposes for which 
they are required. There is no authority of law for the standardiza- 
tion of such equipment by the Coast Guard, and the fact that 
numerous tests have been made by boards appointed for the purpose 
of making investigations with a view of standardization does not 
operate to take the matter from under the provisions of section 3709, 
Revised Statutes, supra. It may also be stated that experience with 
a particular engine does not justify excluding bidders offering other 
makes of engines. Such a course would result in establishing per- 
manently but one make of machinery or equipment without giving 
trial to possible improvements through other makes. It appears 
that what is needed is not an engine of a particular make but an 
engine that will meet certain performance requirements of the 
United States Coast Guard Service. The desire for a particular 
make of engine is not of itself sufficient justification for the purchase 
of said make to the exclusion of others if the others are equally 
adaptable to the needs of the service. 5 Comp. Gen. 546. 

For all ordinary uses all makes and grades of engines are for con- 
sideration in determining which will best meet the needs of the serv- 
ice. If they are for other than ordinary use, the specifications accom- 
panying the proposals should state the extraordinary use to which 
they are to be put. In other words, it can not be said, except in cer- 
tain rare instances, that only a particular make of equipment, etc., 
will answer the needs of the Government and specifications may not 
be so drafted or bids accepted on such a basis. 5 Comp. Gen. 776. 
Therefore, in the purchase of such equipment, bids should be re- 
quested on specifications drawn not by designation of a particular 
make, nor to cover mechanical construction of the engine, but to 
show the dimensions of the boat, the space available for installation, 
the conditions under which it is to be operated, and the performance 
requirements necessary to meet the needs of the Government, etc. It 
would also be proper to exact a guaranty that the engine offered will 
meet the required performance requirements under actual service 
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conditions. When bids are received after such advertisement, the 
one most advantageous to the Government should be accepted. 

The purchases in question were not made in compliance with sec- 
tion 3709, Revised Statutes. However, in view of the explanations 
and representations made in your request for review of the settle- 
ment, credit will be allowed for the item in question, but credit will 
not be allowed for payments for such purchases hereafter made 
unless the requirements of the statute, supra, are complied with. 

Upon review the sum of $11,060 is certified for credit in the 
accounts of J. L. Summers. 


(A-13495) 


CONTRACTS, UNAUTHORIZED PURCHASES—NAVY COMMISSARY 
STORES—OFFICERS AND EMPLOYEES, LIMITATION OF AU- 
THORITY 


The distinction between the liability of individuals and the Government with 
respect to their agents is that the former are liable to the extent of the 
power they have apparently given their agents, while the Government is 
liable only to the extent of the power it has actually given its agents by 
law, and the unauthorized acts of such agents can not estop the Government 
from asserting their invalidity. 

An officer in charge of a Navy commissary store is without authority to pur- 
chase articles not authorized to be purchased for sale in commissary stores, 
and contractors doing business with the Government are charged with such 
notice. There is no legal obligation on the part of the Government to pay 
for such unauthorized articles purchased by an officer. 


Decision by Comptroller General McCarl, June 9, 1926: 

North Coast Electric Co. requested February 26, 1926, review of 
settlement No. 062580, dated February 16, 1926, disallowing its 
claim for $68.42 for electric percolators, irons, and toasters alleged 
to have been shipped to the commissary store, navy yard, Puget 
Sound, Wash., in December, 1923, and in March and April, 1924, 
per its several invoices, one for each article, on orders of the officer 
in charge of the store. 

The claim is one of several that, for direct settlement, were re- 
ferred to the General Accounting Office by the Paymaster General 
of the Navy with the statement that the material covered by the 
invoices was ordered by the officer in charge of the commissary store 
on the usual form as other purchases are ordered; that the items, 
however, covered by the invoices were not on any approved requisi- 
tion and are items not authorized to be purchased for sale in com- 
missary stores; that the said officer in charge of the commissary 
store deserted his post of duty and has not been apprehended; and 
that a board of investigation was ordered to convene for the pur- 
pose of investigating and reporting on these unauthorized purchases. 

From the report of said board it appears that of the invoices sub- 
mitted by the North Coast Electric Co. as unpaid it was found that 
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the copies of orders on file covering two of the invoices showed in 
each case the name of the individual for whom the purchase was 
made and bore notation of payment, but that for the invoices con- 
stituting the present claim, amounting to $68.42, no copies of the 
orders were found on file, nor any record showing for whom the 
material was purchased, by whom received, or whether or not the 
amounts involved were paid to a representative of the commissary 
store. 

Claimant alleges that the orders which it holds for the pur- 
chases here in question do not indicate that they were for individ- 
uals. Claimant was bound, however, to inquire as to the authority 
of the officer to make the purchases, and inasmuch as the orders 
were not on approval requisitions and were not such articles as 
were authorized to be sold in commissary stores, there was sufficient 
notice to the claimant that the officer had no authority to make the 
purchases. Public moneys may not be expended for goods not de- 
livered to the United States or from which it derived no benefit. 
Section 3648, Revised Statutes. 

There is a well-recognized distinction between individuals and the 
Government with respect to their agents; the former are liable to 
the extent of the power they have apparently given their agents, 
while the Government is liable only to the extent of the power it 
has actually given its agents. In other words, the Government’s 
agents or officers have only limited powers and certain prescribed 
discretion, and persons dealing with such agents or officers must, in 
all circumstances, see for themselves that such authority is not ex- 
ceeded in the transaction involved. The unauthorized acts of such 
agents can not estop the Government from asserting their invalidity. 

Upon review the settlement is sustained. 


(A-13749) 


PERSONAL SERVICES AT SEAT OF GOVERNMENT—STENOGRAPHIC 
REPORTERS 


In the absence of a specific appropriation providing therefor, the hire of a 
stenographic reporter by contract to report an administrative conference 
or hearing at the seat of Government is not authorized, notwithstanding 
the regular employees of the particular office involved may not have been 
qualified to perform the desired service. 


Decision by Comptroller General McCarl, June 10, 1926: 

Review has been requested by the Secretary of the Treasury of 
settlement of March 3, 1926, disallowing the claim of A. F. Gallagher 
for $108.50 for reporting and furnishing two copies of a hearing 
before the Solicitor of Internal Revenue, November 23, 1925, in re 
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the tax liability of O. J. McConnell and W. B. Thompson. The 
circumstances under which the reporting service was hired in this 
case are stated by the Secretary as follows: 


The tax liability cases in question, involving a total additional tax of approxi- 
mately $400,000, had been under discussion in the special adjustment section 
of the Income Tax Unit of the Bureau of Internal Revenue on the morning 
of November 23, 1925. It developed that the question of valuation of certain 
zinc mines was so intermingled with the question of fraud in connection with 
certain transactions of the taxpayers that it was advisable and essential that 
the conference be transferred to the penal division cf the ollice of the Solicitor 
of Internal Revenue, inasmuch as that division would eventually be called 
upon to pass upon the question of fraud. The cases were of unusual impor- 
tance because of the large amounts of taxes involved, as well as the intricate 
technical questions which necessarily would have to be determined in reaching 
a proper conclusion, and for the added reason that these cases had been 
singled out for criticism by the Senate committee investing the Bureau of 
luternal Revenue. The commiitee had raised the question of the integrity of 
certain officers of the Bureau of Internal Revenue in connection with their 
previous consideration of the cases. 

Under these circumstances it became vitally necessary to have a complete 
and accurate record of the testimony given by one of the taxpayers, Mr. Mc- 
Connell, and his several witnesses, also to accurately and fully record the 
comments made by various representatives of the bureau present at the con- 
ference. An expert shorthand reporter was employed to report the confer- 
ence, for the reason there was no person employed in the oflice of the Solicitor 
of Internal Revenue who was competent to make a verbatim stenographic 
report thereof. By reason of this fact and the importance of haying the 
conference accurately and fully reported a request was made by ielephone 
to the claimant's oflice to furnish a competent court reporter to make the 
verbatim report. It would, of course, have been impossible to have adver- 
tised for proposals for performing this particular service, inasmuch as the 
necessity for the report of the conference was not apparent until late in the 
morning of the day on which the conference was held. It is thus apparent 
that there was an emergency situation which could be met in no other way 
than by employing a private person to report the proceedings. 

It is the practice of the Bureau of Internal Revenue to utilize its regular 
stenographic help whenever it is possible in connection with couicrences, but 
none of them can be considered as being sufliciently expert to make verbatim 
reports of important and technical tax liability cases requiring such reports. 
Shorthand reporters are highly trained and skilled experts of a distinctive 
group, distinguished from that of office stenographers who usually have not 
the training or skill to competently perform shorthand work requiring 
verbatim reports of important technical discussions and arguments. The 
appropriation “ Collecting the internal revenue” provides for the employment 
of necessary experts, but since the services of expert shorthand reporters are 
not continuously required such experts are employed only for particular cases 
when verbatim reports are considered vitally essential to the interests of the 
Government. 

This department believes the authority to hire experts in the appropriation 
referred to includes the temporary hire of the service of an expert shorthand 
reporter when in the opinion of the Commissioner of Internal Revenue the 
interest of the Government will be otherwise jeopardized by the lack of the 
services of such an expert, an element present in the case herein under con- 
sideration. Accordingly the action of the General Accounting Office in dis- 
allowing the claim in question for the reasons imlicated is respectfully referred 
to you for review and determination whether such expert service is allowable 
under the circumstances and the authority contained in the appropriation; 
also whether the temporary hire of an expert shorthand reporter is personal 
service within the purview of section 3709 of the Revised Statutes. 


The act of August 5, 1882, 22 Stat. 255, prohibits the employment 
at the seat of government of any employees except pursuant to 
specific appropriations for such personal services, and prohibits the 
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payment for personal services at the seat of government from any 
contingent expenses, specific or general appropriation, unless such 
employment is authorized and payment therefor provided in the law 
granting the appropriation. In order to authorize the contracting 
for stenographic reporting service in the District of Columbia, there 
must first be an appropriation available for such work, and, second, 
the hearings must necessarily be of such nature as to preclude an 
intent that the reporting be done by the regular force of stenog- 
raphers provided for the establishment. 

The appropriation sought to be charged in this case, “ Collecting 
the internal revenue, 1926,” act of January 22, 1925, 43 Stat. 770, 
provides: 

For expenses of assessing and collecting the internal-revenue taxes, in- 
cluding the employment of the necessary officers, attorneys, experts, agents, 
nccountants, inspectors, deputy collectors, clerks, janitors, and messengers in 
the District of Columbia and the several collection districts, to be appointed 
as provided by law * * *, 

The authority given in the appropriation for personal services 
of the nature therein specifically enumerated does not authorize such 
employment in the District of Columbia by contract at rates other 
than as prescribed in the classification act, as they must be ap- 
pointed “as provided by law.” No specific appropriation was made 
for the expenses of the conference or hearing, nor does it appear to 
have been a hearing expressly authorized by law. Therefore, the 
fact that the employees regularly provided for that bureau or 
office may not have been qualified to perform the services desired 
could not operate to authorize the employment of personal services 
by contract in contravention of the act of August 5, 1882, supra, 
and the classification act. 26 Comp. Dec. 243; id. 800; appeal 
32189, April 1, 1920. 

Upon review the settlement is sustained. 


(A-14555) 


QUARTERS ALLOWANCE—ARMY ENLISTED MAN SICK IN 
HOSPITAL 


Where an enlisted man of the Army on duty at a permanent station in a status 
entitling him to allowances for quarters and subs stence, entered a hosp‘ta) 
prior to the passage of the act of April 15, 1926, 44 Stat. 257, he is entitle 
to the allowance for quarters while sick in the hospital from the date of 
such act so long as his permanent station remained unchanged. 

Comptroller General McCarl to Maj. C. M. Exley, United States Army, June 

10, 1926: 

There has been received your communication of May 19, 1926, 
transmitting a voucher in favor of Master Sergt. Daniel S. Macduff 
for the monetary allowance in lieu of quarters from April 15 to May 
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11, 1926, and requesting decision whether payment thereof is 
authorized. 

Sergeant Macduff while on duty at Headquarters Third Corps 
Area, and receiving the monetary allowance in lieu of quarters and 
rations, entered Walter Reed General Hospital April 10, 1926, due to 
sickness. He was discharged therefrom May 11, 1926, and returned 
to duty at the same station, where he was authorized to be paid the 
monetary allowances indicated. 

The claim is asserted under a provision contained in the appro- 
priation act for the support of the Army for the fiscal year ending 
June 30, 1927, act of April 15, 1926, 44 Stat. 257, as follows: 

* * * That hereafter enlisted men, including the members of the United 
States Army Band, entitled to receive allowances for quarters and subsistence 
shall continue, while their permanent stations remain unchanged, to receive 
such allowances while sick in hospital or absent from their permanent-duty 
stations in a pay status: Provided further, That allowances for subsistence 


shall not accrue to such an enlisted man while he is in fact being subsisted at 
Government expense. 


Sergeant Macduff was in a status entitling him to the monetary 
allowance at his permanent station at time of entering the hospital. 
He was not relieved from duty at that station and returned thereto 
when discharged from the hospital. This is the situation contem- 
plated by the provision, and the fact that on the effective date of the 
legislation he occupied the status designed to be relieved by the leg- 


islation does not deprive him of the benefits of the remedial legisla- 
tion. The case is within the spirit and purpose of the provision, and 
although not within the strict letter of the language used to express 
the legislative object, it is within the intent of the statute. While 
thus absent from his permanent duty station he is entitled to have 
continued his monetary allowance for quarters from April 15, 1926, 
by reason of the above cited act, on the same basis as men in a similar 
situation who entered the hospital on or after April 15, 1926. 

You are advised that payment is authorized of the voucher re- 
turned herewith, provided it is otherwise correct. 


(A-14397) 
NATIONAL GUARD PAY—ADMINISTRATIVE DUTY 


An officer of the National Guard placed in command of a company due to the 
temporary absence of all the officers of the company is not entitled to 
administrative pay, notwithstanding he continued in command after the 
appointment and reporting of a first lieutenant of the company who then 
became its legal commander, although he had not been federally recognized 


Comptroller General McCarl to Maj. F. J. Baker, United States Army, June 
11, 1926: 
There has been received your letter of May 12, 1926, as follows: 
1. Transmitted herewith for your consideration and advance decision as to 
authority for payment is supplementary pay roll Field & Staff, 100th Cavalry, 
11273°—26——-63 
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Tenn, N. G., Chattanooga, Tenn., period October 1 to December 31, 1928, 
listing the name of Major Thomas F. Hazen, jr., only, claiming administrative 
pay for commanding Troop “A,” 109th Cavalry, Tenn. N. G., for the period Oct. 
7 to December 31, 1925, he having been placed in command of this organization 
per par, 3, Special Order No. 101, Adjutant General, Tennessee, Oct. 7, 1925, 
true cop‘es attached to the supplementary pay roll. This paragraph 38 states 
that Major Huzen is placed in command of Troop “A,” 109th Cavalry, due to the 
unavoidable absence of all the officers of Troop “ A,” 109th Cavalry. This sup- 
plementary pay roll has been submitted to this office for payment, for which 
office the undersigned is the disbursing officer. 

2. Attention is also invited to the enclosed file of correspondence, which con- 
sists of basic communication and thirteen indorsements, Particular attention 
is invited to the 10th indorsement of this office, dated Apri! 30, 1926. Major 
Hazen’s name appeared on the original pay roll of the Field & Staff, 109th 
Cavalry, period referred to, voucher 233, Feb., 1926. accounts C. M. Exley, 
Major, F. D., and he was paid for 11 drills. No claim for administrative pay 
for command ng Troop “A” was made on this pay roll, neither was he shown 
as having been placed in command of that organization. Major Hazen’s name 
also appeared on the pay roll of Troop “A,” 109th Cavalry, Tenn. N. G., Oct. 
ist to Dec. 31, 1925. voucher 1026, Jan., 1926, accounts C. M. Exley, Capt., F. D. 
He was shown as attending no drills with that organization, but claim was 
made for administrative pay for commanding the organization Oct. 7 to Decem- 
ber 31, 1925. Major Hazen was not paid administrative pay by this office. 

3. Pay roll Troop “A,” 109th Cavalry, Tenn. N. G., period Oct. 1st to Dec. 
31, 1925, showed the following with regard to the regularly assigned officers 
of the organization: 

a. Capt. Charles G. Mynatt: Absent, sick, Ft. Oglethorpe, Ga., and not feder- 
ally recognized as captain. 

b. Ist Lt. Alonzo W. Kennedy: Shown as honorably discharged as 1st. Set. 
Troop A, 109th Cav., Dec. 4, 1925, to accept appointment as 1st Lieutenant 
and as not yet federally recognized. Shown as due pay for 3 drills Oct.. 4 
drills Nov., and 1 drill Dee. as Ist Sgt. Shown as attending 3 drills October, 
4 drills Nov., and 4 drills Dec. Lt. Kennedy's State appointment is appar- 
ently of Dec. 4, 1925, as stated in par. 3 of 5th indorsement, enclosed. 

ec. 2nd Lt. Christopher VanDenenter, III: Shown as appointed 2nd Lieut. 
per S. O. 116, par. 7, Dec. 4, 1925, AGO; not yet federally recognized. Shown 
as attending 3 drills in Dec. 

d, 2nd Lt. Axel V. Boldt: Shown as relieved from command of Troop Oct. 
7, 1925; resignation accepted Dec. 4, 1925, per S. O. 116, AGO, Dee. 4, 1925. 
Shown as commanding Troop as 2nd Lieut. Oct. Ist to Oct. 6, 1925, and due 
administrative pay, class A, 6/360 of $240.00, for which he was paid $4.00. 

4. Par. 14, N. G. R. #35, dated May 1, 1925, provides as follows: 

“14. Absence or disab lity of all officers of a unit.—In the event of the 
death, disability, or absence of all the officers of a unit, the regimental or other 
commander will assign an Officer, preferably from the organization to which 
the unit belongs, to its command.” 

5. Ist Lt. Alonzo W. Kennedy having rece'ved his State appointment as of 
Dec. 4, 1925, was properly in command of the Troop Dec. 4 to 31, 1925, this 
in accordance with decision of the Comptroller General of the United States, 
dated Apr. 18, 1924 (A-—-S09), in which it was held that 

“While a person appointed by the governor of a State to fill a vacancy of 
capta.n in a company of infantry of the National Guard is not entitled to 
Federal pay until he is federally recognized, he is, however, vested with ad- 
ministrative command of the company by his appointment by the State au- 
thorities and is entitled to execute the cert ficaie on the face of the pay roll 
of the organization as to the correctness of the roll, qualification of members, 
Federal recognition of organization, ete., and his certificate may be accepted 
when the roll is also certified by the Regular Army officer assigned as in- 
structor of the portion of the National Guard of which the unit is a part.” 

6. While Major Hazen may have actually performed the administrative 
functions of the troop, period Dec. 4 to 31, 1925, and while Lt. Kennedy could 
not have drawn any administrative pay for being placed in command, he not 
having been federally recognized, it is the opinion of this office that. under 
the decision above referred to, Lt. Kennedy should have been given command 
of the organization on Dec. 4, 1925, and it is not believed that payment could 
properly be made to Major Hazen of administrative pay, period Dec. 4 to 31, 1925, 
This office is of the opinion that Major Hazen is properly entitled to adminis- 
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trative pay October 7 to and including Dec. 3, 1925, under the provisions of 
par. ld, A. G. R. #35, dated May 1, 1925, above referred to. 

7. It will be noted from the 12th indorsement on the attached correspondence 
that Major Hazen desires to make claim for administrative pay for the full 
period October 7 to December 31, 1925, and therefore this supplementary pay 
roll is forwarded to your oflice for advance decision as to authority for pay- 
ment. Proper extension has been made as to the amount which would be due 
for the full period October 7 to December 31, 1925, $56.00. Major Hazen has 
been advised of this reference. 


Paragraph 3 of Special Order No. 101, dated October 7, 1925, to 
which you refer, is as follows: 


3. Major Thos. F. Hazen, jr., 109th Cavalry, Tennessee National Guard, is 
hereby placed in command of Troop A, 109th Cavlary, Tennessee National 


Guard, due to the unavoidable temporary absence of all officers of Troop A, 
109th Cavalry. 


Paragraph 928 (d) (2), National Guard Regulations, 1922, as 
amended by Changes No. 16, June 21, 1924, provides: 


(2) A field officer, captain, or lieutenant belonging to or attached to, or 
temporarily assigned to, an organization of less than a brigade having adminis- 
trative functions, who succeeds to the command of such administrative unit 
during the absence of its proper commander, whether by virtue of his rank 
in the organization or of assignment to such command by superior authority, 
is entitled to receive for the period during which he exercises such command 
and faithfully performs the administrative functions in connection therewith, 


additional pay at the rate herein provided for the Ses officer of such 
administrative unit. 


Apparently Major Hazen was placed in command of Troop A 


under the authority of paragraph 14, National Guard Regulations, 
May 1, 1925, quoted by you. That regulation, however, contem- 
plates that such assignment shall continue only during the absence 
of all the officers of the unit. When First Lieutenant Kennedy was 
appointed first lieutenant of Troop A on December 4, 1925, he suc- 
ceeded to the command of said organization by reason of his rank 
and the absence of the regular commanding officer. The require- 
ment of Federal recognition to be entitled to the pay authorized by 
the national defense act, as amended, for members of the National 
Guard not in Federal service does not affect the authority of the 
governor of a State to make appointments in the National Guard 
of the State, nor the authority of such appointees under the gov- 
ernor’s appointment; if the appointment is legal under the laws of 
the State they are de jure officers of the National Guard of the 
State, although not entitled to Federal pay under the national de- 
fense act. As Major Hazen was not properly in command of Troop 
A from December 4 to 31, 1925, he is not entitled to administrative 
pay for that period. 

The papers transmitted by you are herewith returned. With a 
view to proper accounting, payment for the period October 7 to 
December 3, 1925, should be made on a supplemental roll for Troop 
A, One hundred and ninth Cavalry, Tennessee National Guard, the 
organization in which the administrative pay was earned, with 
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appropriate references to payment of armory drill pay on the roll 
for the field and staff of the regiment for that quarter. 


(A-14483) 


RETIREMENT, CIVILIAN—INTEREST ON 







DELAYED DEDUCTIONS 


When employees refund retirement deductions covering a period when they 
were erroneously paid their full salary without such deductions, there 
is no requirement that they deposit any interest for the time the amount 
of the deductions was withheld from the Government. 


Comptroller General McCarl to the Postmaster General, June 11, 1926: 

Consideration has been given to your letter of May 20, 1926, 
requesting decision whether Charles W. Pittman and William F. 
Absher, letter carriers, West Frankfort, Ill., from whose salaries as 
certified substitutes retirement deductions were not timely taken 
through an administrative error, should be required to refund, in 
addition to the amount of the retirement deductions, interest com- 
puted thereon at the rate of 4 per cent per annum. You state the 
amount of the retirement deductions die from Mr. Pittman is $56.04 
and from Mr. Absher is $123.31. 

In decision of February 14, 1923, 2 Comp. Gen. 507, involving the 
case of Homer J. Brown, an employee under the Department of 
Labor, from whose salary retirement deductions were not timely 
taken, it was stated: 

Section 10 of the retirement act provides for collection of interest on amounts 
collected from employees who are transferred to a classified status or reinstated 
therein, us a basis for service credit in a former status, but there appears in the 
law no provision for collection of interest on refund of the amount of salary 
deductions of those in a classified status which should have been made by the 
administrative office but were not so made. The error in not making the 
deduction in this case, assuming that it was an error, was the error of the 
administrative office for which the employee is not responsible. No interest on 
the amounts refunded should be collected in this case at this time. In case of 
claim for refund or retirement hereafter, the employee having had the money 
now refunded until the time of its deposit, interest in his favor should be com- 
puted only from the date of deposit. 

You refer to the decision of the Secretary of the Interior, dated 
February 28, 1925, wherein it is stated that the Interior Department 
has on several occasions considered the decision of this office, above 
quoted, but has consistently declined to be guided thereby. It is 
stated therein as follows: 
It is not at all a question of penalizing the employee for mistakes of an 
administrative oflicer, as the Comptroller General intimates, but is simply 
meeting an absolute requirement of the retirement law in the interest of the 
retirement fund. The fund is entitled to the deductions and the interest 
thereon. Until this fund is satisfied no annuity may be allowed. The em- 
ployee has probably lost nothing but possibly has gained by the delay, as 


he hzs had the use of the money. But if injury has been caused by delay in 
collecting the principal, further injury by the same token might be imagined 
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if further delay be indulged in collection of the interest now due. If it is not 
paid now, it will continue to be a charge and will run with interest compounded 
annually. 

The decision of this office did not state nor intimate that the 
basis of the conclusion was “a question of penalizing the employee 
for mistakes of an administrative officer.” ‘The basis for the conclu- 
sion that refund of interest on retirement deductions not timely taken 
from the salary of employees in the classified civil service was that 
the basic statute made no such requirement nor provided for such a 
procedure. It can only be reiterated that section 10 of the civil 
retirement act dated May 22, 1980, 41 Stat. 618, on which the 
Secretary of the Interior bases his conclusion, relates exclusively 
to employees who are transferred “ from an unclassified to a classi- 
fied status, or upon the reinstatement of a former employee.” This 
plain provision may not be broadened by construction to include 
employees who are in the classified civil service and have never left 
such service. The purpose and intent of section 10 is to return to 
the retirement fund the amount of deductions with interest for the 
period of past service in the classified civil service when an employee 
reenters that service after having been in an unclassified position 
or out of the Government service entirely. 27 Comp. Dec. 623; 
id. 686. 

You are advised that Messrs. Pittman and Absher should be re- 
quired to refund only the amount of retirement deductions which 
should have been taken from their salaries without interest. 

If the estimates and transfers to the retirement fund for the sev- 
eral fiscal years involved included the proper deductions based on 
the estimated compensation payable to the carriers in question, the 
retirement fund has received its full credit, and the money refunded 
by them should be deposited to the credit of the several appropria- 
tions under which same was erroneously paid. 26 Comp. Dec. 1059. 
If the estimates and transfers did not include deductions based on 
the estimated compensation payable to these carriers, the amount 
refunded by them should be deposited with the Treasurer of the 
United States for credit to the retirement fund. 


(A-7866) 


ESTATES OF DECEDENTS—PENSION CHECKS OF INMATES OF 
NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS 


The provision in the act of May 1, 1926, 44 Stat. 382, making the issuance rather 
than the’ delivery of a check in payment of a pension the pivotal fact 
and changing the proceeds of the same from accrued pension to assets of 
the deceased pensioner’s estate, has no application to checks drawn by 
the treasurers of the various branches of the National Home for Disabled 
Volunteer Soldiers, and the practice heretofore established in accordance 
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with decision of March 12, 1925, 4 Comp. Gen. 752, with respect to pension 
money checks drawn by such treasurers should continue. 


Comptroller General McCarl to the President, Board of Managers, National 
Home for Disabled Volunteer Soldiers, June 12, 1926: 


I have your letter of May 17, 1926, submitting for consideration 
and decision a question stated therein as follows: 


1. Referring to your decision of Murch 12, 1925 (4 Comp. Gen. 752), rela- 
tive to checks in payment of pension money found among the effects of 
deceased members of the National Home for Disabled Volunteer Soldiers. 

2. Public act No. 166, 69th Congress, approved May 1, 1926, contains in 

section 4 thereof the following oa: 
“and the issue of a check in payment of a pension for which the execution 
and submission of a voucher was not required shal! constitute payment in the 
event of the death of the pensioner on or after the last day of the period 
covered by such check, and it shall not be canceled, but shall become an asset 
of the esiate of the deceased pensioner.” 

8. In the decision of March 12, 1925, it was held that the act of August 
17, 1912 (37 Stat. 312), and the decision reported in 4 Comp. Gen., page 310, 
had no application to the question under discussion, for the reason that the 
act of August 17, 1912, specifically provided that nothing therein should be 
construed as amending or repealing that portion of the act of August 7, 1882 
(22 Stat. 322), concerning the payment of pensions due inmates of the National 
Home for Disabled Volunteer Soldiers. 

4. In view of the provision of public act No. 166, above cited, which act 
carries no specific provision as to the act of August 7, 1882, supra, I have to 
submit for your decision the question as to whether the practice now in effect 
under your decision of March 12, 1925, supra, should be modified; and 
whether checks drawn by a branch treasurer and delivered to the pensioner 
member of the home should be treated as a part of the assets of his estate. 


The enactment of May 1, 1926, 44 Stat. 382, was entitled: 






























An Act Granting pensions and increase of pensions to certain soldiers and 
sailors of the war with Spain, the Philippine insurrection, or the China relief 
expedition, to certain maimed soldiers, to certain widows; minor children, 
and helpless chidren of such soldiers and sailors, and for other pur- 
o£, °' *'* 
and the only provision contained in the act with respect to inmates 
of the National Home for Disabled Volunteer Soldiers appears in 
the proviso of section 3 thereof, “That no one while an inmate of 
the United States Soldiers’ Home or of any National or State 
soldiers’ home shall be paid more than $50 per month under this 
act. 

The provision in section 4 quoted in your letter must be construed 
and understood as having particular reference to and modifying 
the provisions of the act of August 17, 1912, 37 Stat. 312, in the 
construction and application of which it was held that delivery of a 
pension check to the pensioner was necessary in order to convert the 
proceeds thereof from accrued pension into assets of the pensioner’s 
estate. Under the enactment of May 1, 1926, in so far as the matters 
dealt with therein are concerned, the issue of a check rather than 
« delivery of the same is the pivotal fact changing the proceeds 
of such check from accrued pension to assets of the deceased 
pensioner’s estate. This provision in section 4, however, can not 
reasonably be construed as applying to payments to inmates of the 
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National Home for Disabled Volunteer Soldiers by the treasurers 
of the various branches of such institution, such payments being 
governed by other laws. See 4 Comp. Gen. 752. And section 7 of 
the act of May 1, 1926, specifically provides “That all acts and 
parts of acts in conflict with or inconsistent with the provisions of 
this act are hereby modified and amended only so far and to the 
extent as herein specifically provided and stated.” There being 
nothing in this act in conflict with or inconsistent with the pro- 
Visions of the acts of August 7, 1882, 22 Stat. 322, and July 1, 1902, 
32 Stat. 564, previding for the disposition of accrued pension due . 
inmates of the National Home for Disabled Volunteer Soldiers, 
and the provisions of the act of June 25, 1910, 36 Stat. 736, relat- 
ing to the disposition of the personal property of such inmates 
dying at the home, specifically modifying and amending the pro- 
visions of those acts, such provisions remain in full force and effect 
and are not modified or amended by the provision here under con- 
sideration. 

You are accordingly advised that the practice now in effect at 
the different branches of the National Home for Disabled Volunteer 
Soldiers under decision of this office of March 12, 1925, 4 Comp. 
Gen. 752, should continue as heretofore, the provision in section 
+ of the act of May 1, 1926, relating to the issuance of pension 


checks having no application to the checks for pension money 
drawn by the treasurers of such institution. 


(A-12514) 
DISTRICT OF COLUMBIA—SCHOOL TEACHERS 


Teachers in junior high schools of the District of Columbia who were In 
classes 3, 4, and 5 under the act of June 20, 1906, 34 Stat. 316, but who 
actually possessed on June 30, 1924, the eligibility requirements of teachers 
of senior high schools under class 6, group A, of the act of 1906, were 
entitled to assignment on July 1, 1924, to class 2, group C, under the act 
of June 4, 1924, 48 Stat. 367, even though they were not then actually in 
class 6, group A, under the act of 1906, and had not taken a competitive 
examination for appointment thereto. 5 Comp. Gen. 692, affirmed. 

Comptroller General McCarl to the President of the Board of Commissioners 

of the District of Columbia, June 14, 1926: 

Consideration has been given to your letter of May 7, 1926, re- 
questing reconsideration of decision of March 5, 1926, 5 Comp. Gen. 
692, with respect to the allocation of certain junior high-school 
teachers, District of Columbia, to the proper salary classes as pre- 
scribed by the act of June 4, 1924, 43 Stat. 367. 

The question of which decision was previously requested was 
stated in your letter of December 30, 1925, as follows: 

Should the teachers in the junior high schools of the District of Columbia 
placed in classes 3, 4, and 5 prior to the passage of the act of June 4, 1924, 
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who possessed the eligibility requirements of teachers in the elementary 
schools and who, in addition, had met the higher eligibility established by the 
Board of Education for teachers in the junior high schools, be placed in class 
2C, as provided in section 6 of paragraph E of the act of June 4, 1924, or 
should they remain as classified by the superintendent of schools? 


. The answer in the decision was as follows: 


If the teachers referred to in this submission were teachers in junior high 
schools in classes 3, 4, and 5 under the act of 1906, but actually possessed on 
June 30, 1924, the eligibility requirements of teachers of senior high schools 
under class 6, group A, of the act of 1906, they were entitled to assignment 
on July 1, 1924, to class 2, group C, even though they were not then actually 
in class 6, group A, under the act of 1906, and had not taken a competitive 

- examination for appointment thereto. 


The request for reconsideration states as follows: 
j 


The question at issue in this case is whether or not the petitioning teachers 
have met the higher eligibility requirements necessary for appointment as 
teachers in the senior high schools. The aforementioned decision does not 
positively assert that, in the judgment of the Comptroller General, the afore- 
mentioned teachers did possess the eligibility requirements of teachers of 
senior high schools. 

The answer to the above question is important, not merely from the stand- 
point of this limited number of teachers but from the standpoint of its effect 
on teachers now employed, or who may hereafter be employed, in the schools 
of the District of Columbia. 

If the decision is limited or can be limited to the group of persons already 
employed in our schools, the decision is of limited importance. If, however, 
the decision may be construed as meaning that any teacher in our elementary 
schools on a class 1A salary or any teacher in our junior high schools on a 
class 2A salary who, during her teaching, pursues courses leading to a decree, 
or in any other manner similar to the manner in which the petitioning teachers 
have qualified for higher positions, are to be considered eligible to promotion 
to higher salary classes, and said promotion is to be made without examination 
conducted by the board of examiners, or without any administrative action on 
the part of the superintendent of schools and the Board of Education, then 
this decision of the Comptroller General, now under consideration, becomes of 
overwhelming importance. It is because of this possible effect of the decision 
that further evidence is submitted by the auditor of the District of -Columbia, 
in accordance with an informal conference with the solicitor of the Comptroller 
General’s office. 


It is further contended that the teachers did not possess the eligi- 
bility requirements of teachers in senior high schools, for the reason, 
first, that they have never presented their credentials to the board of 
examiners to have determined the question of their eligibility for 
appointment in the senior high schools; second, that they had not 
passed the examination prescribed by the board of examiners as re- 
quired by the act of June 20, 1906 (34 Stat. 318); and third, that 
under the provisions of the rules of the Board of Education they can 
not be appointed to such a position except as their respective names 
stand number 1 on a rated list for such appointment. There are 
quoted three paragraphs from the act of June 20, 1906, having to do 
with the “ appointment, promotion, transfer, or dismissal ” of public- 
school officers and teachers, citing also a court decision relative to the 
right of a teacher to appointment after having taken the required 
examination and having been placed at the head of the rated list. 
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Three general questions are stated believed as involved in the appli- 
cation of the decision of this office. 

There is nothing to justify the assumption that the decision of 
March 5, 1926, is, or was intended to be, applicable to promotions 
transfers, or appointments. It dealt only with allocations as of July 
1, 1924. There was but one question before this office for decision— 
whether teachers who on June 30, 1924, were in junior high schools 
holding teaching positions in classes 3, 4, and 5 as fixed by the act 
of June 20, 1906, and possessing eligibility requirements of teachers 
of senior high schools, could be allocated to class 2C as provided by 
section 6, paragraph E, of the act of June 4, 1924, 43 Stat. 372. There 
was not involved the question of appointment, promotion, transfer, 
or dismissal of such teachers or of teachers and officers generally. It 
was exclusively a matter of allocation of teachers holding existing 
positions, having a certain status and possessing certain qualifications 
on June 30, 1924, to the proper class as fixed by the act of June 4, 
1924, effective July 1, 1924. And no other question was considered or 
decided in the decision. Note particularly the paragraph on page 
4 of the decision, which reads: 

Section 6 comes under Article IV of the enactment, which Article IV is 
entitled ‘‘ Method of assignment of employees to salaries,” aud it is to be ob- 
served the question does not involve promotions—which seems to have influ- 
enced somewhat the view of the school authorities in their interpretation— 
but that matters of promotion are a separate article in the enactment, Article 
V, which is entitled “ Method of promotion of employees.” * 

The file previously before this office, including an opinion of the 
corporation counsel of the District of Columbia, then submitted, 
showed that the teachers did possess the eligibility requirements for 
teachers of senior high schools. It is believed the term “ eligibility 
requirements ” within the meaning of section 6, paragraph E, of the 
act of June 4, 1924, refers more particularly to the prescribed scho- 
lastic attainments and teaching experience. These matters were sus- 
ceptible of determination for purposes of allocating teachers in 
existing positions to the new salary classes irrespective of the fact 
that the teachers had not taken a competitive examination. Follow- 
ing to its logical conclusion, what is now urged in the request for 
reconsideration on the basis that only those teachers who had taken 
a competitive examination and were placed on a rated list for teach- 
ing in senior high schools possessed the “eligibility requirements” 
within the meaning of section 6, paragraph E, of the statute, there 
would have been only one teacher on June 30, 1924, who would have 
had the “eligibility requirements.” That one would have been the 
teacher in the junior high schools who had taken the competitive 
examination for a senior high-school teacher and stood at the head 
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of the rated list. I can not agree that such was the intent or purpose 
of the enactment. 


The decision of March 5, 1926, must be and is affirmed. 


(A-13797) 


POSTAL SERVICE—USE OF AUTOMOBILES TO TRANSPORT CITY 
MAIL CARRIERS TO THEIR ROUTES 


The appropriation for car fare and bicycle allowance contained in the annual 
appropriation acts for the Post Office Department is not available for 
the hire of privately owned or controlled automobiles to transport city 
mail carriers from the post office or postal station where the mail is dis- 
tributed to their respective routes. 


Comptroller General McCarl to the Postmaster General, June 14, 1926: 
Consideration has been given to your letter of March 30, 1926, as 
follows: 


There is transmitted herewith an agreement in duplicate with City Carrier 
Joseph A. Hendrick, of the Bremerton, Washington, post office, to furnish a 
privately owned automobile for the transportation of a carrier with mail, 
on route No. 7, at the rate of $60 per annum, or $5 per month. This is the 
same amount that has formerly been allowed for car fare and bicycle hire «at 
this office. 

There is no street-car service at Bremerton, and the use of a bicycle on 
the route in question is not feasible, for the reason that a total weight of 
approximately 107 pounds of mail per trip is carried and no other means 
of public or private conveyance offering the same facilities can be procured at 
so advantageous a rate. 

The starting point of the route on which the automobile is used is one mile 
from the post office. The mail is taken-by the automobile to a point midway 
of the route from which delivery is made on foot. 

The question has arisen whether under the appropriation for transportation 
by street car and other public conveyance and hire of bicycles the rental of 
an automobile privately owned by a postal employee can be authorized where 
the rate is manifestly advantageous to the department, whether more or less 
than the actual cost of the gasoline, oil, and storage of the car. 


The appropriation item to which you refer, for the fiscal year 1926, 
is found in the act of January 22, 1925, 43 Stat. 785, and is as 
follows: 


For car fare and bicycle allowance, including special-delivery car fare, 
$1,000,000. 

See also appropriation for the fiscal year 1927 in the act of March 
2, 1926, 44 Stat. 157. 

It is understood that in cities having the city delivery service 
it has been the practice to transport at Government expense mail 
carriers, with their mail, from the post office to their routes where 
located at such distances from the post office or postal station from 
which the mail is distributed as to be more economical or more prac- 
ticable than permitting the carrier to walk. It is claimed to be more 
economical to the Government to transport the carrier at Govern- 
ment expense if the distance to be traveled from the post office or 
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postal station to the carrier’s district is more than one-half mile. 
See page 97, Hearings on Post Office Appropriation Bill, 1927. 
Where there are street cars, it is understood that car fare is issued to 
the carriers or contracts are entered into with transportation com- 
panies for the transportation of the carriers. Where it is feasible 
to use a bicycle, the carrier is given an allowance, if he so desires, 
in lieu of street-car fare, in an amount determined by the postmaster 
to be sufficient, or a bicycle is rented for the carrier’s use under 
formal agreement. There appears to be no general order or regu- 
lation governing these matters; at least, this office has not been 
advised of such. Apparently the amount of car fare and bicycle 
allowance and the basis of payment in individual cases is left to 
the discretion of the postmaster. It is understood, also, that mail 
carriers are sometimes transported to their routes in Government 
owned or controlled trucks or other vehicles. 

The item of the appropriation here involved is one for the trans- 
portation of mail carriers to their routes by certain specified means 
not including automobiles. Furthermore, the appropriation does 
not provide expressly for maintenance and operation of passenger- 
carrying vehicles, and the established rule is that if an appropria- 
tion does not so provide, the use thereof for hire of an automobile 
for use by an employee in or about his official station, whether for 
a continuous period with a driver or for any period without a driver 
and under the custody and control of the employee, would be pro- 
hibited under the provisions of the act of July 16, 1914, 38 Stat. 
518. 22 Comp. Dec. 188; 4 Comp. Gen. 836; 5 id. 183; decision of 
June 1, 1926, A-14264. 

Even if it were possible to view the transportation of the carriers 
to their districts as official travel away from their official stations, 
the carriers could be allowed for the use of their own automobiles 
only reimbursement of expenditures actually made for gasoline, oil, 
etc. 1 Comp. Gen. 681; 2 id. 233; id. 339; 4 id. 116. However, 
such reimbursement is authorized only under appropriations gen- 
erally available for traveling expenses or specifically available for 
transportation by passenger-carrying vehicles. In the present in- 
stance the appropriation specifies the means of transportation, viz, 
street cars and bicycles, and allowances are not authorized to be 
paid for transportation by any other means. While it is recognized 
that, as a practical proposition under certain conditions, the use of 
passenger-carrying vehicles might be preferable or even more ad- 
vantageous to the Government, such considerations can not operate 
to extend the availability of an appropriation the objects of which 
are specifically defined as in this instance, nor to remove the re- 
strictions contained in the act of July 16, 1914, supra. 5 Comp. 
Gen. 582. 





982 DECISIONS OF THE COMPTROLLER GENERAL 


You are advised, therefore, that the appropriation for street-car 
fare and bicycle allowance is not available for hire of the privately 
owned or controlled automobiles of city mail carriers to transport 
them to their routes. 


(A-14081) 


CUSTOMS SERVICE—PROCUREMENT OF MARINE INTELLIGENCE 
SERVICE FROM PRIVATE SOURCES 


There is no authority for the Customs Service to procure and pay for marine in- 
telligence service from the agency of the San Francisco Chamber of Com- 
merce, where it appears that the information could have been obtained 
from Government agencies. 


Comptroller General McCarl to the Secretary of the Treasury, June 14, 1926: 

There is before this office for consideration voucher 107, October 
1925, accounts of W. B. Hamilton, collector of customs, San Fran- 
cisco, Calif., covering a payment of $310 to the San Francisco Cham- 
ber of Commerce for services rendered from July 1 to October 31, 
1925, in furnishing to all customs officials as designated by the col- 
lector of customs information as to the arrival of vessels at the port 
of San Francisco, said service having been rendered under proposal 
and acceptance dated September 10, 1925. 


In response to a letter addressed to the collector of customs by this 
office on March 30, 1926, requesting explanation of this service, he 
forwarded a communication dated April 7, 1926, from the surveyor 
of customs reading as follows: 


Reference is made to letter from the Comptroller General, under date of 
March 30, 1926, relative to “ Voucher 107, San Francisco Chamber of Com- 
merce. Furnishing information as to arrival of vessels during period July 1 
to October 31, 1925, under proposal dated September 10, 1925 (No. 76405), 
at $77.50 per monih.” 

The service furnished by the San Francisco Chamber of Commerce, referred 
to in voucher 107, consists of reporting to the customs service, day and night, 
the position of vessels bound for San Francisco as they approach destination. 
The distance at which they are reported depends upon visibility at the time 
such reports are made. They vary from the fraction of a mile in foggy weather 
to more than twenty miles when visibility is unobstructed. This is accom- 
plished by the use of high-power telescopic instruments installed in a lookout 
station located on Point Lobos, a point of land at the entrance to San Fran- 
cisco Bay with sufficient elevation to command an unobstructed view seaward. 

The information thus furnished is of inestimable value to the customs service. 
It furnishes a means by which members of the inspection force may be assem- 
bled from their various stations to meet the immediate demands of vessels 
arriving, with a minimum of interference with the duties entailed by regular 
assignments, and it is in the interest of economy and efficiency. 

There is no other source from which information of the character mentioned 
may be obtained to meet the requirements of the customs service. 


Through informal investigation it has been ascertained that a look- 
out station is maintained by the Coast Guard Service at Point Lobos, 
which is a substation of the Golden Gate Station, and that although 
they have no wireless ashore from Point Lobos they have telephone 
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communication with the Golden Gate Station, which in turn has com- 
munication with the city. It thus appears that the Government has 
un agency under your control through which the information desired 
by the customs officials may be obtained, and there is, accordingly, no 
necessity for securing the required services from an outside agency. 
The contract under which the payment in question was made was 
therefore unauthorized, and credit for the amount of $310 paid on 
voucher 107, October, 1925, of Mr. Hamilton’s accounts must be dis- 
allowed in the settlement of his accounts. In this connection see 
decision of March 19, 1926, A-12969. 


(A-12891) 
ARMY PAY—SHARPSHOOTER 


Under the provisions of Army Regulations 35-2380, promulgated April 28, 1923, 
effective on and after July 1, 1923, an enlisted man who had qualified as a 
sharpshooter while serving in the Infantry is not entitled to further pay- 
ment of the additional pay therefor upon his discharge and reenlistment in 
the Field Artillery, or other unit having a different principal arm, prior to 
the expiration of the period covered by his qualification. 


Decision by Comptroller General McCarl, June 15, 1926: 
Pvt. Faustino De Vega, Company L, Forty-second Infantry, 
United States Army, has requested review of settlement No. 094792, 


dated August 4, 1925, disallowing his claim for additional pay as 
sharpshooter during the period from July 19, 1928, to April 10, 
1924. 

Paragraph 1, Special Orders, No. 8, Headquarters Forty-second 
Infantry, Camp Gaillard, Canal Zone, dated August 2, 1923, an- 
nounced the qualification on June 21, 1923, of claimant as sharp- 
shooter. 

Claimant’s military history shows that he was honorably dis- 
charged as sergeant July 18, 1923, from the Forty-second Infantry 
by reason of expiration of enlistment entered into July 19, 1920. 
He reenlisted July 19, 1923, for duty with the Fourth Field Artil- 
lery and served therein until April 10, 1924, when he was discharged 
by purchase. The claim is asserted by reason of his qualification 
as sharpshooter in his prior enlistment. 

Section 18 of the act of June 10, 1922, 42 Stat. 632, provides: 

That under such regulations as the President may prescribe, enlisted men 
of the Army, Navy, Marine Corps, and Coast Guard may receive additional 
compensation, not less than $1 or more than $5 per month, for special qualifi- 
eation in the use of the arm or arms which they may be required to use. All 
laws and parts of laws authorizing extra pay for-qualification in the use of 
arms or instruments, or for holding rated positions, except as otherwise spe- 
cifically provided herein, are hereby repealed, to take effect July 1, 1922. 

Pursuant to this authority, the President by Executive order 
dated April 17, 1923, established additional compensation, first, 
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second, third, and fourth class, at the rates of $5, $8, $2, and $1 per 
month, respectively, according to standards of proficiency as pre- 
scribed from time to time by the Secretary of War. 

Army Regulations 35-2380, promulgated April 28, 1923, effective 
on and after July 1, 1923, under the above law and Executive order, 
and in effect and controlling payments during the period here in 
question, provide: 

10. Duration of right to additional compensation.—a. An enlisted man who 
qualifies or requalifies under the provisions of paragraph 7 is entitled to re- 
ceive additional compensation at the prescribed .rate (paragraph 5) for a 
period of one year and four months from the date of qualification or re- 
qualification, provided that dur ng that period he does not 

(1) Lose his right to such additional compensation as a result of a change 


of principal arm or arms, due to transfer to another unit or other duty, or to 
any other cause. 


cS % * * * * 


b. The effective dates of a change in rate of compensation or of a loss of 
right to compensation are as follows: 


(1) In case of transfer to another unit or to other duty—the date on which 
the enlisted man ceases to be a member of a unit whose principal arms are 
those in which qualification was attained, or the date on which he ceases to 
perform @uty which requires the use of the arm or arms in which qualification 
was attained. 

The change from one unit to another requiring a change of princi- 
pal arm or arms is by the regulations made the basis for terminating 
the right to additional compensation. It appears that claimant has 
been paid additional compensation as sharpshooter from date of 
qualification to July 18, 1923, while he was serving in the Infantry, 
and he is not entitled to such additional pay under his qualification 
as sharpshooter while serving under his reenlistment in the Field 
Artillery. 

Upon review the settlement is sustained. 


(A--14251) 
GRATUITOUS BAILMENTS—DAMAGES TO PRIVATE PROPERTY 


Where for use of premises leased to the Immigration Service the lessor gratui- 
tously loaned a stove, and while so being used the stove was damaged by 
explosion, the expense of repairing the stove is not properly payable frora 
public funds, in the absence of an appropriation spec.fically providing for 
payment of damages or cost of repairs in such a case, notwithstanding the 
fact that the damage may or may not have been caused by the negligence 
of employees of the Immigration Service. 


Decision by Comptroller General McCarl, June 15, 1926: 

Elmer Barnes requested, April 2, 1926, review of settlement No. 
0107677, dated January 14, 1926, disallowing his claim for $15.65 
for parts and labor furnished in repairing a stove (June 8 to 19, 
1925) used by the United States immigration office at Chateaugay, 


N. Y., as per voucher transmitted to the General Accounting Office 
by the Acting Secretary of Labor. 
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The facts appear to be as follows: 

By formal lease agreement entered into August 6, 1925, the Com- 
missioner of Immigration leased from Margaret K. Fayhee for the 
period July 1, 1925, to June 30, 1926, at a rental of $15 per month, 
the following described premises: 

One room back of the front room and connected by archway, dimensions 
being 8 ft. by 15 ft., to be used as an office by the U. S. Immigration Service, 
situated on the west side of River Street, in the village of Chateaugay, N. Y., 
* * * said room being in u building now leased by the United States 
customs service. Also the joint use, with the United States customs service, 
of the room in the ell part of said building and the rooms upstairs, including 


the bathroom, * * *. To be used as an immigration office and customs 
office (the customs department paying a rental equal to that paid by the 


immigration department). 

The lease agreement stipulated also that as part of the rental con- 
sideration the lessor is to furnish “ building and premises, together 
with free water.” 

This office is informed that for about eight months prior to July 1, 
1925, the Immigration Service had occupied the said premises under a 
verbal lease at a rental of $10 per month, but otherwise with terms as 
set forth in the written lease agreement of August 6, 1925. 

It also appears that in the building there was a stove with hot- 
water attachment which had not been in use for some time. The 
United States commissioner of immigration, district No. 1, stated 
under date of August 24, 1925: 

In order to save our Government expense, Mrs. Fayhee offered the loan of 
this stove. When a fire was started therein, however, an explosion occurred 
which necessitated the expense represented by the enclosed voucher. While 


the stove in question is not the property of the United States Government, at 
the same time these repairs are made necessary by reason of its use * * * 


Under date of November 3, 1925, the commissioner reported : 


* * * 


I have to advise that from the reports furnished me it does not 
appear that the exact cause of the explosion was known. It is probable, how- 
ever, that there may have been poor circulation in the hot-water front, or 
some pipes connecting with the hot-water tank, and when a fire was started 
in the stove, the steam generated caused the explosion. 

However, authentic information on this point would, apparently, be impos- 
sible to obtain, but it is believed that our service is responsible for damage 
to property caused by this explosion, as the hot-water front was apparently in 
good condition, so far as could be determined, when the fire was started. 


But under date of March 9, 1926, the commissioner, with reference 
to the disallowance, states in part: 

* * * After further considering the matter it would seem that the officer 
who started the fire in the stove should have ascertained whether or not the 
hot-water attachment was in working order. This stove had not been in use 
for some time, and it is a well-known fact that if any obstruction takes place 
in the circulating system it requires very little heat to generate steam in the 
hot-water attachment in the fire box and an explosion is certain to occur. 

The claimant repaired the stove under the direction of the inspec 
tor in charge, and the voucher for the expense thereof, as payable 


from the appropriation “ Expenses of regulating immigration, 1925,” 
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act of May 28, 1924, 43 Stat. 240, bears the approval of the Commis- 
sioner General. 

The appropriation proposed to be charged does not provide in 
specific terms for the payment of damages or cost of repairs in such 
a case as here involved. Nor is there any showing of terms of the 
verbal agreement under which the leased premises were occupied at 
the time of the explosion that could be construed to obligate the 
Government to pay the expense in question. The owner of the 
leased premises loaned the stove to the lessee, the Government, with- 
out any agreement to compensate the owner for the use thereof or 
to assume special liability for damages thereto. 

The law is well settled that where a person borrows an article of 
personal property without any agreement to compensate the owner 
for the use thereof he will not be liable for the loss of such article 
or any damage thereto unless such damage or loss was caused by his 
negligence. He must, however, exercise a greater degree of care 
over the property than would be required in a case of a bailee for 
hire, and will be held liable for loss or damage caused by but slight 
negligence on his part. But even if in the instant case it were 
established that the stove was damaged through the negligence of 
the Government’s officers, there would thereby be created no legal 
liability against the United States, as it is well settled that the 
United States is not liable for the negligence of its officers ancl 
employees. See 11 Comp. Dec. 767; 18 id. 252. The expenses here 
in question, therefore, are not properly payable from public funds 
in the absence of an appropriation specifically providing for pay- 
ment of damages or cost of repairs in such a case. 

The record is not clear that the damage to the stove was without 
negligence on the part of the Government’s officers or employees. It 
it can be established that the damage was through the negligence of 
such officers or employees acting within the scope of their employ- 
ment, the claim would be for consideration and action by the Sec- 
retary of Labor under the provisions of the act of December 28, 
1922, 42 Stat. 1066. 

The settlement disallowing the claim as here presented is sus- 
tained. 


(A-13737) 


SUBSISTENCE, PER DIEM IN LIEU OF—MAXIMUM 


Where an employee in a travel status received a per diem in lieu of his 
actual expenses for subsistence, no additional payment is authorized for 
expenses incurred incidental to or arising from his taking a bedding roll 
to meet his personal needs, or supposed needs, in the matter of lodging 
or sleeping accommodations, 
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Decision by Comptroller General McCarl, June 16, 1926: 

Neal F. Stull, mineral examiner, General Land Office, applied 
March 4, 1926, for review of settlement No, 091774, dated February 
18, 1926, disallowing his claim for $8.52 as reimbursement for the 
amount expended by him for storage and express charges on a roll 
of bedding shipped by him from Mack, Colo., to Salt Lake City, 
Utah, on December 13, 1924. 

It appears that the claimant left his official station, Salt Lake 
City, Utah, November 19, 1924, at 4.45 p. m., and after completing 
the duty to which he was assigned went on annual leave at 5.45 p. m., 
November 25, 1924, remaining on leawe during the balance of the 
month of November and during the entire month of December, or 
until he returned to his official station in Salt Lake City. He was 
paid a per diem of $4 in lieu of subsistence from the time he left 
his official station until he entered upon leave. It further appears 
that owing to the difficulty in securing lodging in certain sections 
where he was to perform duty after he left Salt Lake City he 
carried the bed roll for use where he could not secure sleeping 
accommodations, but that after arriving at Mack, Colo., en route to 
the place where the duty was to be performed he found that he 
would not need the bed roll, and therefore placed it in storage, later 
shipping it back to Salt Lake City. It is for the expense incurred 
for storage and express charges that the instant claim for reimburse- 
ment is made. 

Since the sole purpose, or supposed necessity, of taking the bed- 
ding roll on the trip in question was to meet the personal needs 
of the employee with respect to lodging accommodations, which 
are incident to subsistence, and since the employee was paid a per 
diem in lieu of his actual expenses for subsistence while on the 
trip, it must be held that any expense incident to the taking or 
returning of the bedding roll is an expense of subsistence on ac- 
count of which the per diem was paid and is to be borne by the 
employee. 

Upon review the disallowance must be and is sustained. 


(A-13838) 
TRAVELING EXPENSES—FIRST DUTY STATION 


The fact that an appointee for temporary duty in the Children’s Bureau, 
Department of Labor, took the oath of office before leaving her place of 
residence, at which place she performed no duty, does not place her in a 
travel status or entitle her to reimbursement of expenses incurred in 
thereafter reporting to her designated headquarters or first duty station. 


Decision by Comptroller General McCarl, June 16, 1926: 
Review has been requested of settlement 01077797—L, February 
10, 1926, disallowing $20.75 of the claim presented by Dr. Hattie 
11273°—26----64 
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F. Love for reimbursement of traveling expenses as an employee of 
the Children’s Bureau, Department of Labor, the disallowance cover- 
ing the expenses incurred by claimant in going from her place of 
residence to her designated post of duty. 

It appears from the administrative report that Doctor Love’s ap- 
pointment was approved by the department June 20, 1925, and by 
the Civil Service Commission on June 30, 1925, and she was noti- 
fied by wire June 30, 1925. The order of July 9, 1925, confirming 
her appointment contained the following. 


You have been appointed, subject to taking the oath of office, associate 
medical officer in the Children’s Bureau, at a salary of three thousam dollars 
per annum, effective on the date on which you enter upon duty in the above- 
mentioned position, in accordance with departmental authority of June 20, 
1925. 

This is purely a personal certificate of appointment and not to be regarded 
per se as an Official credential or authority for operation. Employees must 
exhibit credentials upon request. 

Your appointment will continue for a period not to exceed three months. 

By direction of the Secretary: 

Respectfully, 
S. J. GoMPERs, 
Chief Clerk. 
RCS 
LOUISVILLE, KENTUCKY. 
EB 


Doctor Love took the oath of office July 2 at Johnson City, Tenn., 


before taking the train for Louisville, Ky. Her travel orders, dated 
June 30, 1925, purported to authorize travel from Johnson City, 
Tenn., to Louisville and such other places in Kentucky as might be 
necessary and return to Johnson City, to begin July 2, 1925. The 
nature of her work is described in the administrative report, as 
follows: 

On June 20, 1925, Doctor Love’s temporary appointment for a period not to 
exceed three months was requested, effective date of entrance on duty, to 
perform certain work for the maternity and infancy division of the bureau, 
involving the organization and conducting of child health conferences in Ken- 
tucky, giving individual and group instruction to expectant mothers, and mak- 
ing examinations of infants and preschool children, in cooperation with the 
Kentucky State Board of Health. Her official station was designated as 
Louisville. “Appropriation: Administrative expenses, welfare and hygiene of 
maternity and infancy.” 

While the claimant took the oath of office at Johnson City, no duty 
was contemplated or performed at that place, and the administrative 
designation of Louisville as her headquarters, not being inconsistent 
with the duty actually performed, may be accepted as conclusive 
so far as her rights to traveling expenses are concerned, and it is 
shown that no duty was performed by her prior to arrival at said 
headquarters. It is a well-settled rule that an employee, upon 
appointment to a position, must bear the expense incurred in report- 
ing at the designated post of duty or first place at which duty is 
actually performed. 11 Comp. Dec. 691; 20 id. 73; 26 id. 920; 4 
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Comp. Gen. 641; 5 id. 274; id. 941; A-11338, March 8, 1926; A- 
14293, May 27, 1926. 
Upon review the disallowance must be and is sustained. 


(A-14368) 


VETERANS’ BUREAU—MEDICAL TREATMENT 


As a general rule, contracts should not be entered into by the Veterans’ Bureau 
with State, county, or private institutions for the care or treatment of 
beneficiaries of the bureau at rates in excess of those charged other pa- 
tients who pay for the same service, but where an institution maintains 
two or more schedules of rates, one for the general public who are able 
to pay the full price and others for poor or indigent patients, the schedule 
of rates for the general public is the maximum for consideration by the 
bureau in letting contracts for the care or treatment of its beneficiaries. 

Where an institution maintains but one general schedule of rates for those 
able to pay, whether or not such rates are less than actual cost because 
of an endowment of public or private funds, the Veterans’ Bureau is not 
generally authorized to enter into a contract with such an institution for 
the care or treatment of its beneficiaries at rates in excess of those charged 
other patients for the same service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 16, 1926: 


Consideration has been given to your letter of May 14, 1926, as 
follows: 


There is respectfully presented for your consideration the question of the 
application in the following cases of your decision of October 31, 1923, relative 
to the hospitalization of insane beneficiaries of this bureau. 

In the last paragraph of your decision of October 31, supra, the following 
language was employed: 

“You are advised, also, that contracts with State or private institutions for 
care of insane beneficiaries of the Veterans’ Bureau should not be entered into 
at a higher rate than charged other patients of such institutions for the same 
service.” 

This bureau has observed the rule laid down in that portion of your decision 
as quoted above in awarding contracts for general hospital services, and has 
refused to accept proposals for such hospital service where the per diem rate 
stipulated in the proposals submitted was in excess of that ordinarily assessed 
upon other patients at such hospitals for the same service. 

The application in certain cases of this rule has, however, given rise to 
situations which appear to warrant a request for amplification of the quoted 
portion of your decision, supra. 

In this connection attention is invited to a proposal from the Rhode Island 
Hospital, Providence, Rhode Island. There was transmitted with the proposal 
referred to a statement from the superintendent of such hospital wherein 
advice is afforded that such hospital is operated as a charitable enterprise ; that 
the actual cost of the care of a patient is $4.10 per day, the amount stipulated 
in the proposal submitted; and that although $1.10 of this amount was paid 
from a private endowment fund, the officials of such hospital considered that 
the Government should pay the actual cost of maintaining its beneficiaries at 
that hospital. A copy of the statement from the superintendent referred to is 
attached for your information. 

This bureau is also in receipt of a proposal from the Massachusetts Eye 
and Ear Infirmary, Boston, Massachusetts. The per diem rate in the proposal 
submitted is $5.17. It is admitted that the general rate of board at such hos- 
pital is $21.00 per week and that as a charitable measure the hospital authori- 
ties remit the difference between $3.00 per day as computed on the $21.00 
basis and the per capita cost of $5.17 per day as stipulated in the proposal 
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submitted to this bureau. In a letter dated September 16, 1925, the d'rector 
of such hospital expresses his reluctance to execute the usual warranty con- 
tained in proposal forms for hospital service to the effect that the rate charged 
in such proposal is not in excess of the rate charged other patients for the 
same services who are not bureau beneficiaries. The observation is also made 
in such communication that the officials of such hospital do not believe that it 
is the intention of the Federal Government to request from a local charity its 
indulgence toward World War veterans. <A copy of such letter is attached for 
your information. 

There is thus presented for consideration the question whether undef your 
decision of October 31, supra, this bureau in soliciting proposals for hospital 
services of any character is required to insist upon participation in special 
endowment or charitable funds, thus, in effect, rendering bureau beneficiaries 
objects of publie charity. 

The rule announced in the decision of October 31, 1923, above 
quoted, that rates under contracts for care or treatment of insane 
beneficiaries should not exceed rates charged other patients who pay 
for the same service in the contracting institution, is not a require- 
ment of statute, but is a well-established policy of the Government. 
lt is simply the application to the particular matter involved of the 
general policy of the Government not to pay for services of any 
nature performed by public, quasi public, or other institutions deal- 
ing with the public at rates in excess of those charged the general 
public. No argument need be advanced in support of this most rea- 
sonable policy. It is so well established as to be equivalent to a 
general prohibition. 

Large numbers of hospitals and other institutions established and 
maintained for the care and treatment of the sick and disabled are 
endowed from private or public funds. The Government itself in 
certain instances appropriates funds in aid of such institutions. The 
purpose of these endowments is either to enable the institution to 
care for poor or indigent patients or to reduce the charge to all 
those entering the institution. And in fact it is probable that 
endowments are oftentimes made with a stipulation as to a certain 
limitation of the amount to be charged patients entering the institu- 
tion. 

Of course, beneficiaries of the Veterans’ Bureau are not to be 
classed as poor or indigent patients for the purpose of obtaining 
medical or hospital treatment for them by the Government without 
cost or at reduced rates. 

Thus where State, county, or private institutions maintain two 
or more schedules of rates, one for the general public, who are able 
to pay full price, and others for poor and indigent persons, the rates 
for the general public are the maximum rates for consideration by 
the Veterans’ Bureau in letting its contracts for care or treatment of 
bureau beneficiaries. 

But where State, county, or private institutions, whether endowed 
by public or private funds or not, maintain only one schedule of 
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rates for the general public irrespective of the financial standing of 
the patients or their ability to pay, the Veterans’ Bureau is not gen- 
erally authorized to enter into any contract with such institution at 
rates in excess of those charged the general public. In other words, 
the Government may not be singled out by an institution and be re- 
quired to pay rates in excess of those charged the general public for 
the same service. There would appear to be no good reason why the 
Government should not have the advantage of reduced rates in in- 
stitutions which are supported in whole or in part by endowment 
funds under the conditions above mentioned. 


(A-14679) 


BURIAL EXPENSES—FOREIGN SERVICE OFFICERS 


Where a foreign service officer died at his post of duty and the laws of the 
country in which he died required that his remains be interred at the 
place of death for a limited period of time, the expenses of disinterring, 
transporting, and reinterring the remains in the United States at the expira- 
tion of such period are properly chargeable to the appropriation for trans- 
porting the remains of diplomatic, consular, and foreign service oflicers 
of the United States to their former homes in this country for interment. 


Comptroller General McCarl to the Secretary of State, June 16, 1926: 
There has been received your letter of June 5, i926, requesting 


decision as to whether the expense of disinterring, transporting to 
and reinterring in this country the remains of Luther K. Zabriskie, 
formerly American consul at Aguascalientes, Mexico, who died at 
that place on January 17, 1921, may be paid from the appropriation 
for transporting the remains of diplomatic, consular, and foreign 
service officers and clerks to their homes for interment. 

It appears that Mr. Zabriskie djed at his post of duty, the cause 
of his death being smallpox with a complication of pleuropneumonia, 
and that under the Mexican law the Governor of the State of Aguas- 
calientes required the remains to be interred at Aguascalientes for a 
period of five years. The body was accordingly buried in La Cruz 
cemetery at Aguascalientes, the cost thereof, $309.32, being paid by 
the United States. The required period of five years having now 
expired, it is desired to have the body returned to the United States 
for final interment at the expense of the Government. 

The current appropriation for transporting the remains of diplo- 
matic, consular, and foreign service officers and clerks is contained 
in the act of February 27, 1925, 43 Stat. 1018, and reads as follows: 

For defraying the expenses of transporting the remains of diplomatic, con- 
sular, and foreign service officers of the United States, including clerks, who 
have died or may die abroad or in transit, while in the discharge of their offi- 
cial duties, to their former homes in this country for interment, and for the 


ordinary and necessary expenses of such interment, at their post or at home, 
$4,000. 
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This appropriation evidently contemplates the immediate trans- 
portation of the remains to the former home of the officer in cases 
in which interment is not to be at the post; and ordinarily said 
appropriation would not be available for expenses of disinterment 
and a second interment. However, since in the instant case the 
original interment was intended to be only temporary and was made 
necessary by the laws of the country in which the death occurred, 
the expenses thereof, as well as the expenses of disinterment, may 
be regarded as incidental to the transportation and final interment 
in this country. Accordingly, I have to advise that the appropria- 
tion, supra, is available for the necessary expenses of disinterring, 
transporting, and reinterring as proposed, notwithstanding the tem- 
porary interment at the post. See 2 Comp. Gen. 327. 


(A-14658) 
LEAVE OF ABSENCE—COMMISSIONERS TO CHINA 


Under the provisions of section 1674, Revised Statutes, as amended, a member 
of the American Commission of Inquiry into Extraterritoriality in China 
is a diplomatic officer within the meaning of section 1742, Revised Statutes, 
and as such may be granted not more than 60 days’ leave with pay in any 
one year, plus the transit time necessary to go to and from the United 
States. 


Comptroller General McCarl to the Secretary of State, June 17, 1926: 
I have your letter of June 4, 1926, as follows: 


Under the resolutions regarding extraterritoriality in China adopted by the 
Washington Conference on the Limitation of Armaments at the fourth plenary 
session of December 10, 1921, Congress appropriated, in the act making appro- 
priations for the Department of State for the fiscal year ended June 30, 1923, 
approved June 1, 1922, for a commission to do the necessary work. This 
appropriation reads: ’ 

Inquiry INTO EXTRATERRITORIALITY IN CHINA.—To enable the United States 
Government to carry out its obligations arising under Resolution Numbered 
Four, adopted by the Conference on the Limitation of Armaments at the fourth 
plenary session, December 10, 1921, regarding extraterritoriality in China, 
including the compensation of delegates or other representatives, clerks, and 
employees, rent of offices, expenses of transportation and subsistence (not- 
withstanding the provisions of any other act), stationery and supplies, tele- 
graph, and such other objects as the President may deem necessary, to be 
disbursed under the direction of the Secretary of State, $21,000, to be immedi- 
ately available.” 

The act approved February 27, 1925, making appropriations for the Depart- 
ment of State for the fiscal year ending June 30, 1926, made available during 
the fiscal year 1926 the unexpended balance of the appropriation of $21,000. 

Under these appropriations the President appointed Mr. Silas H. Strawn 
a member of the American commission, and he was informed in a letter of 
September 10, 1925: 

“Your salary will be at the rate of $12,000 gold per annum, to begin on 
the date of your departure from your home.” 

Judge Strawn has now applied for leave of absence, and I would be grateful 
for your opinion as to whether he may properly be given salary during such 
absence ; and if so, whether the leave may be in accordance with leave granted 
ambassadors, ministers, and foreign service officers; that is. sixty days plus 
transit time to and from the United States. 
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Title XVIII of the Revised Statutes, which includes sections 
1674-1742, deals with diplomatic and consular officers. Section 
1674, Revised Statutes, as amended by the acts of February 5, 1915, 
38 Stat. 806, and July 1, 1916, 39 Stat. 252, provides: 

Sec. 1674. That the official designations employed throughout this title shall 
be deemed to have the following meanings, respectively : 

“ * + * * * a 


Fifth. “ Diplomatic officer” shall be deemed to include * * * commis- 
sioners * * *, 


Section 1742, Revised Statutes, provides: 


No diplomatic or consular officer shall receive salary for the time during 
which he may be absent from his post, by leave or otherwise, beyond the 
term of sixty days in any one year; but the time equal to that usually occu- 
pied in going to and from the United States in case of the return, on leave, 
of such diplomatic or consular officer to the United States may be allowed in 
addition to such sixty days. 


The act of June 17, 1874, 18 Stat. 77, provides: 


That no * * * Comnnissioner to any foreign country * * * shall be 
absent from his post or the performance of his duties for a longer period than 
ten days at any one time, without the permission previously obtained of the 
President. * * * 

Under the provisions of section 1674, Revised Statutes, as amended, 
the member of the American Commission of Inquiry into Extrater- 
ritoriality in China is a diplomatic officer within the meaning of 
section 1742, Revised Statutes, and as such may be granted 60 days’ 
leave with pay in any one year, plus the transit time necessary to 
go to and from the United States, if such leave is duly authorized 
by the President as prescribed in the act of June 17, 1874. 

Accordingly your question is answered in the affirmative. 


(A-14288) 
CONTRACTS—DELIVERY AND ACCEPTANCE OF INFERIOR GOODS 


Where a quantity of gasoline delivered to the Government under a proposal 
and acceptance agreement was found to be inferior in grade to certain 
specifications made a part of the agreement, and the Government upon 
receipt of the gasoline used, pursuant to its needs, a portion thereof 
prior to receipt of the notice from the Bureau of Standards that the 
gasoline was of an inferior quality, the vendor is not entitled to be paid 
as for performance of the contract, but may be reimbursed on a quantum 
valebat basis not in excess of the contract price for the gasoline delivered 
and accepted. 


Decision by Comptroller General McCarl, June 18, 1926: 

There is for consideration and settlement claim of the Continental 
Oil Co., of Albuquerque, N. Mex., for $1,261.11 as the price of 8,189 
vallons of gasoline furnished United States Veterans’ Bureau 
ITospital No. 55 at Fort Bayard, N. Mex., February 9, 1926. On 
January 25, 1926, the business executive of the United States Vet- 


. 





994 DECISIONS OF THE COMPTROLLER GENERAL 


erans’ Bureau, Fort Bayard, N. Mex., invited proposals for furnish- 
ing and delivering one 10,000-gallon tank car of “ Gasoline, motor, 
United States Government Specification No. 2-c.” The invitation 
for proposals contained the following stipulation relative to the 
effect of noncompliance with the designated specification: 


If upon analysis it is found that the gasoline furnished does not conform 
to standard specifications, the contractor will remove without cost to the 
Governnient within a reasonable time (to be determined by the medical officer 
in charge) after notification. If the gasoline is rejected by the Government, 
should the contractor not remove same within a reasonable time the Govern- 
ment shall then be at liberty to have the gasoline removed from the premises 
and dispose of it by sale as the Government shall elect. The proceeds from 
such sale, less the cost inc:dental to its removal and sale, shall be paid over 
to the contractor. 


Under date of January 30, 1926, the Continental Oil Co. submitted 
its proposal to furnish the gasoline at a unit price of 15.4 cents per 
gallon, subject to the conditions stated in the invitation for pro- 
posals. On February 9, 1926, there was procured from the company, 
in accordance with the above proposals, a delivery of 8,189 gallons 
of gasoline, which upon test made by the United States Bureau of 
Standards was found not to comply with the specifications, the 
Bureau of Standards report being, in part, “ Sample does not comply 
with Federal Specifications Board Standard Specification 2-c, 
being too high in sulfur and too dark in color.” Prior to the receipt 
of this report, however, approximately 3,000 gallons of the gasoline 
furnished had been used by the Government, and apparently no 
demand was made upon the company to remove the remainder of 
the gasoline from the storage tank on the Government premises. 

It is evident that the delivery by the company of a product which 
did not comply with the specifications was not such a delivery as 
required its acceptance. The Government had the right to reject 
the gasoline, but apparently because of its needs used some of the 
gasoline before the result of the tests was reported. The principle 
of caveat emptor is not applicable, and there is no legal principle 
entitling one delivering a quality inferior to the quality specified 
in the written contract to be paid any more than the value of that 
which is delivered. It would be unconscionable and afford too great 
opportunity for imposition, and the fact that some or even all of 
the supply was used before the inferiority was ascertained can not 
conclude asserting the rights which arise accordingly. The con- 
tractor has no greater right than to be paid in accordance with what 
has been delivered,.and no apparent injury results to the contractor 
if the supply has been used and can not be returned, but, on the 
contrary, the contractor is benefited by the saving of the expense that 
would have attended a rejection of the inferior supply and replace- 
ment with quality as contracted for. 


— 
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The claimant is not entitled to be paid the price for gasoline as if 
in accordance with the specifications, but being inferior thereto may 
now be paid only a lesser price on the basis of a quantum valebat. 
The reasonable market value of the gasoline of the grade furnished 
should be ascertained and payment made accordingly. 


(A-14478) 
CONTRACTS, DEFAULT—CLAIMS, ASSIGNMENT, RELEASE 


Payment of amounts due under a Government contract may not be made to 
a bank from whom the contractor borrowed moneys, it appearing that 
the contractor defaulted and the surety completed the work and claims 
the payment. 

A surety may be paid the amounts earned by it in the performance of a con- 
tract after the default of the contractor, and warrant for the amounts 
earned by the contractor may be issued in the name of the contractor and 
delivered to the surety, such procedure giving effect to the agreement 
between the surety and the contractor. 

As a general rule, where a contractor defaults and the work is completed by 
the surety a release should be filed by both the contractor and the surety, 
but where the facts show that the contractor is demanding as a condition 
for executing the release that payments be made to a bank from whom 
the contractor had borrowed moneys for contract purposes, there being 
no legal right to such payment, release need not be required. 


Decision by Comptroller General McCarl, June 19, 1926: 

There is before this office for consideration the claims of the 
United States Fidelity & Guaranty Co. and the First National Bank 
of North Bend, Oreg., for the balance due under a contract dated 
November 8, 1923, between M. W. Payne and Ira Padrick, a copart- 
nership, and the United States through the Department of Agricul- 
ture. 

By the terms of said contract the copartnership firm of M. W. 
Payne and Ira Padrick, hereinafter designated as the contractors, 
agreed to construct a certain portion of a road (Niagara section) of 
the Detroit-Niagara National Forest project in Marion County, 
Oreg., in accordance with certain drawings and specifications made a 
part of the contract, at an approximate cost of $129,220, payment 
therefor to be made in accordance with the unit prices shown in the 
contractor’s proposal attached to and made a part of the contract. 
The Government was to furnish explosives and certain equipment, 
for which the contractor agreed to pay certain specified rates. The 
work was to be completed within 210 weather working days. A 
surety bond was furnished under date of January 5, 1924, in the 
amount of $65,000 for the faithful performance of the contract, with 
the United States Fidelity & Guaranty Co. as surety thereon. The 
contract provided that the engineer would each month estimate the 
amount of work done and materials actually put in place during the 
proceeding month, and after approval by the district engineer pay- 
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ment of a sum equal to 90 per cent was to be paid the contractors, 
retaining 10 per cent until completion of the work and acceptance 
thereof by the United States. 

It appears that after a portion of the work had been performed the 
contractors on July 18, 1924, notified the district engineer and the 
surety that they would be unable to continue the work under the 
contract and of their abandonment thereof, whereupon the surety 
took charge of the work and completed the contract within 206 
weather working days, expending, itis claimed, $50,000 over and 
above the amount received by it. It appears that at no time after 
July 16, 1924, did the contractors have anything whatsoever to do 
with the contract, but completely and absolutely abandoned same. 
It appears that the sum of $108,405.62 has been paid for the work 
completed and that final settlement No. 17, which was submitted to 
this office for settlement by the Secretary of Agriculture, shows a 
balance due by the United States under the contract of $16,862.80, 
which is claimed by the United States Fidelity & Guaranty Co., 
surety. The balance now due by the United States under the said 
contract is itemized as follows: 

oo percentages retained prior to abandonment by contractor; 
3, percentages retuined after work taken over by the surety; 


. final estimate for work performed by the surety; and 
, for equipment returned to the Government by the surety. 


1.23 
Ae 


51 
4, 130. 
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It appears ‘that shortly after the award of the contract the con- 
tractors made an arrangement with the First National Bank of 
North Bend, Oreg., whereby the said bank was to furnish financial 
backing in connection with the performance of the contract; that 
on February 16, 1924, a power of attorney was executed by the con- 
tractors authorizing the said bank to indorse the contractors’ name 
and collect money due on checks drawn by the disbursing officer of 
the United States in payment of the amounts due under the contract; 
that payment in this manner was agreed to by the local manager of 
the United States Fidelity & Guaranty Co. (surety) under dates of 
February 20, April 2, and April 9, 1924, with the understanding that 
outstanding loans to the said contractors would not exceed $25,000 
at any time; that aggregate loans of $52,000 at 8 per cent interest 
were made to the contractors by the said bank over the period 
February 1, 1924, to July 10, 1924; that all loans from February 1, 
1924, to May 13, 1924, have been repaid, with the exception of a 
loan of $5,000 under date of May 9, 1924; that loans from May 9 
to July 10, 1924, with interest, have not been paid, and the bank 
in its letter of January 30, 1926, states that there is due it as a 
balance on account of moneys advanced the said contractors the 
sum of $11,681.59, and makes claim for the entire amount of the 
final estimate due under the contract, basing its claim therefor on 
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the assignment of February 16, 1924, and the agreement and con- 
sent of the surety to the assignment and loans. 

The situation thus presented, briefly summarized, appears to be 
that M. W. Payne and Ira Padrick, copartners, with the United 
States Fidelity & Guaranty Co. as surety, contracted with the United 
States to perform certain work; that the contractors with the knowl- 
edge and consent of surety borrowed money from the First National 
Bank of North Bend, Oreg., with which to perform the work and 
agreed as to the application of payments by the United States to the 
contractors; that the contractors abandoned the work and the surety 
took over the work and completed it within the contract period, 
expending an amount in excess of the balance due under the con- 
tract; that the surety claims the entire amount due under the right 
of subrogation; that the bank claims the entire amount under its 
assignment of February 16, 1924. 

With reference to the claim of the bank, section 3477, Revised 
Statutes, provides: 


All transfers and assignments made of any claim upon the United States, or 
of any part or share thereof, or interest therein, whether absolute or condi- 
tional, and whatever may be the consideration therefor, and all powers of 
attorney, orders, or other authorities for receiving payment of any such claim, 
or of any part or share thereof, shall be absolutely null and void, unless they 
are freely made and executed in the presence of at least two attesting wit- 
nesses, after the allowance of such a claim, the ascertuinment of the amount 
due, and the issuing of a warrant for the payment thereof. Such transfers, 
ussignments, and powers of attorney, must recite the warrant for payment, and 
must be acknowledged by the person mak-ng them, before an officer having 
author.ty to take acknowledgments of deeds, and shall be certified by the 
officer ; and it must appear by the certificate that the officer, at the t.me of the 
acknowledgment, read and fully explained the transfer, assignment, or warrant 
of attorney to the person acknowledging the same. 


In considering a case involving similar circumstances as here pre- 
sented, with the exception that there was no knowledge of or consent 
on the part of the surety to the transaction between the bank and the 
contractor, the United States Supreme Court held in the case of the 
Prairie State National Bank vy. United States, 164 U. S. 227, that a 
claim against the Government was not transferable and that the 
power of attorney given the bank by the contractor authorizing the 
said bank to receive from the United States certain moneys due it 
was void as being in contravention of section 3477, Revised Statutes, 
supra. See also First National Bank of Seattle vy. City Trust, Safe 
Deposit and Surety Company of Philadelphia, 114 Fed. Rep. 529; 
Hennigsen v. U. 8S, Fidelity and Guaranty Co., 208 U. S. 405; 
Hardaway v. National Surety Company, 211 U.S, 552. 

The fact that the surety had knowledge of the agreement between 
the bank and the contractors does not change the situation in so far 
as the United States is concerned, for the reason that the bank has 
no claim against the United States for the amounts payable under 
the contract other than by reason of the invalid and void assignment 
made in contravention of section 3477, Revised Statutes, cited. 





998 DECISIONS OF THE COMPTROLLER GENERAL 


While not material to the determination of the matters here pre- 
sented, it would appear that the matter of the claim of the bank is 
for adjustment between the bank, the contractors, and the surety, in 
which the United States has no interest or concern. The claim of 
the bank for the balance due under the said contract is therefore 
disallowed. 

The only remaining question for consideration is whether or not 
payment of the balance due unde ihe said contract may be made to 
the surety. The surety appeared and completed the work which it 
had bound itself to see that the principal performed. It thus was 
protecting its interests as surety. There is no question the surety is 
entitled to be paid for the work done by it and also to be paid the 
retained percentages upon amounts paid for such work. The main 
question is.whether the surety is entitled to be paid such unpaid 
amounts, if any, as relate to work performed by the contractors before 
abandoning the work. The amounts thus in question appear to be 
only the retained percentages upon work performed by the con- 
tractors. 

It appears that as a part of the consideration which induced the 
United States Fidelity & Guaranty Co. to become surety on the 
contract it was provided in the application by the contractors to the 
surety, dated November 5, 1923— 

That the said company, as surety on said bond, as of this date, shall be 
subrogated to all our rights, privileges, and properties as principal and other- 
wise in said contract, and said principal does hereby assign, transfer, and 
convey to said company all the deferred payments and retained percentages 
and any and all moneys and properties that may be due and payable to said 
principal at the time of such breach or default, or that may thereafter become 
due and payable to said principal on account of said contract, or on account 
of extra work or materials supplied in connection therewith, hereby agreed 
that all such moneys and the proceeds of such payments and properties shall 
be the sole property of the said company, and to be by it credited upon any loss, 
damage, charge, and expense sustained or incurred by it as above set forth 
under its bond of suretyship. 

The loans by the bank were subsequent to the agreement between 
the surety and the contractors, and thus subordinate thereto; and so, 
also, the consent of the surety to payments to the bank would extend 
no further than to payments properly to be made to the contractors, 
and would not embrace the retained percentages which would not 
become payable except upon completion of the contract; and to the 
contractors only if the contract was completed by the contractors, 
which is not the fact in the present case. 

With respect to the validity of the surety-contractor agreement it 
may be well to quote from the opinion of the court in the case of the 
American Surety Company v. Finletter, 274 Fed. Rep. 152, at page 
156, wherein it was said: 

We are inclined rather to the views of the same court expressed in Ingersoll 


vy. Coran, 211 U. 8S. 335; 29 S. Ct. 92; 53 L. Ed. 208, accepting the rule stated 
in Walker v. Brown, 165 U. 8. 654; 17 8. Ct. 453; 41 L. Ed. 865, to the effect 
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that an express executory contract in writing, whereby the contracting parties 
sufficiently indicate an intention to make some particular property or fund 
therein described or identified a security for a debt or other obligation, an 
an equitable lien on the property so indicated. Barnes v. Alexander, 232 U. 
117, 120, 121; 34 S. Ct. 276; 58 L. Ed. 580; Hurley v. Ashbridge, 55 Pa. ee 
Ct. 523, 526, 527 ; Stehle v. United Surety Co., 107 Md. 470, 68 A. 600. Applying 
this rule to cases where a contractor, seeking surety, pledges deferred pay- 
ments—moneys certain to be due and clearly indicated—as an inducement for 
the bond, the courts have very generally recognized such a pledge as a valid 
consideration moving to the surety, first, to induce it to enter into the bond, 
and, second, at a reduced premium because of the reduced risk. 

The surety is not entitled to any profit under the contract and the 
fact that it completed the work at a cost in excess of the contract 
price evidences that no profit has resulted under the contract. The 
equities between the surety and the contractors are involved with the 
legal rights of the parties, and in the settlement of such matters it 
has been the practice of this office to require a release executed by 
the contractor and the surety releasing the United States of all 
claims, legal or equitable, arising out of or by virtue of the contract. 
However, it appears that in this particular instance the contractors 
refuse to execute such a release unless the balance due under the 
contract is paid to the bank. The refusal of the contractors to exe- 
cute a release except under the conditions named does not prevent 
payment being made to the surety of the amount due it for the work 
performed by it after the contractors’ default. 

The certificate of settlement will be made with direction to er 
warrant in favor of the United States Fidelity & Guaranty Co., the 
surety, in the sum of $9,641.94, representing the percentages be 
after work was taken over by the surety and final estimate for work 
performed by the surety; and the other in favor of Payne & Padrick, 
contractors, in the sum of $7,220.86, representing percentages re- 
tained prior to the abandonment of the contract by them and for 
equipment returned to the Government by the surety, which appar- 
ently was charged to the contractors. The warrant for the amount 
in favor of the contractors will be transmitted to them in care of the 
United States Fidelity & Guaranty Co., surety. 


(A-14703) 


COMPENSATION—ALLOWANCES IN KIND FURNISHED FIELD EM- 
PLOYEES ON LEAVE OF ABSENCE WITHOUT PAY 


As an employee granted leave without pay is not entitled to any compensation 
while he is in such status, the reasonable value as previously determined 
of any quarters and equipment that may be furnished a field service em- 
ployee during such period should be deducted from any amount otherwise 
due him or which may become due. Where the quarters are entirely va- 
cated by the employee during the period and they are available for other 
assignment, no deduction should be made for their value; but if such quar- 
ters are reserved for the employee during his absence, deduction should be 
made as if the quarters were actually occupied by him. 
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Comptroller General McCarl to the Secretary of Agriculture, June 19, 1926. 
I have your letter of June 8, 1926, as follows: 


In connection with the adjustment on the basis of your decision of July 16, 
1925 (5 Comp. Gen. 37) of the salaries of field employees furnished quarters 
and equipment, question has arisen whether in case of leave without pay the 
established value of the quarters or equipment for the leave period should be 
deducted from any sums due or which may become due the empluyee. 

Your decision of this question is requested. In the event of a holding that 
deductions should be made, the department would find helpful an indication 
whether the rule is to apply to absence irrespective of duration and is to affect 
equally cases where the quarters are completely vacated by the employee in 
such wise as to be available for other occupancy and cases where the quarters 
are occupied by or reserved for the employee during the leave period. 


Section 3 of the act of March 2, 1926, 44 Stat. 161, provides: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1927 of the character heretofore used for such purposes are hereby made avail- 
able therefor: Provided, That the reasonable value of such allowances shall be 
determined and considered as part of the compensation in fixing the salary rate 
of such civilians. 


The section quoted makes the allowances named a part of the com- 
pensation of the employee to whom they are furnished. See in this 
connection decision of June 3, 1926, A-12324, 5 Comp. Gen. 957. 

When the employee is on furlough or on leave without pay, his 
right to compensation is suspended for the period of furlough or 
leave without pay. Since the allowances furnished the employee 
are a part of his compensation, the right to the allowances is like- 
wise suspended during the period ef furlough or leave without pay. 

The status of an employee on furlough or leave without pay is 
such that no right to compensation in any form accrues to the em- 
ployee. Allowances being a part of eompensation, the receipt thereof 
by an employee in a nonpay status is unauthorized unless the Gov- 
ernment is reimbursed the reasonable value of such allowances. 

Section 3648, Revised Statutes, forbids advance of public money 
in any case whatever. Since section 3 of the act of March 2, 1926, 
supra, makes allowances a part of the compensation of the employee 
to whom they are furnished, there is no authority to furnish such 
allowances in advance of the rendering of the service for which they 
are ordinarily a part of the compensation. If, however, for adminis- 
trative reasons it is deemed advisable to allow the employee to con- 
tinue to receive the allowances during the period of leave without 
pay, then the Government must be reimbursed the “ reasonable 
value” of such allowances as previously determined in fixing the 
salary rate of the position filled by the employee. 

If quarters are completely vacated by an employee on leave with- 
out pay so that they are available for other occupancy, they would 
not be furnished to the employee on leave without pay, and no right 
would accrue to the Government to be reimbursed therefor and no 
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deduction should be made from any sum otherwise due the employee. 
On the other hand, if the quarters are reserved for the employee on 
leave without pay, and therefore not available for other occupancy, 
deduction should be made as if occupied by the employee. 

Answering your questions specifically: In case an employee is on 
leave without pay, the established value of the quarters or equip- 
ment furnished during the leave period should be deducted from 
any sums due or which may become due the employee. The rule 
is to apply irrespective of the duration of the leave period, but does 
not apply to the cases in which the quarters are completely vacated 
by the employee so as to render them available for other occupancy. 
The rule does apply to cases where quarters are reserved for the 
employee. 


(A-14656) 
RETIRED PAY—NAVAL ACADEMY BAND LEADER 


Under the act of May 8, 1926, 44 Stat. 417, a retired band leader of the Naval 
Academy Band who was retired prior to July 1, 1922, is entitled to re- 
tired pay computed on the base pay of the second period, as provided in 
the act of June 10, 1922, 42 Stat. 626. 


Comptroller General McCarl to Capt. George G. Seibels, United States Navy, 

June 21, 1926: 

There has been received your letter of May 28, 1926, requesting de- 
cision whether Adolph Torovsky, retired band leader, Naval 
Academy Band, is entitled under the act of May 8, 1926, 44 Stat. 
417, to retired pay based upon 75 per cent of the base pay of the 
second period, $2,000 per annum plus 50 per cent for longevity, or 
to 75 per cent of the pay of the third period, $2,400 plus 50 per 
cent for longevity. 

The act of July 11, 1919, 41 Stat. 152, provides: 


* * * The Naval Academy Band shall hereafter consist of one leader, 
with pay and allowances of first lieutenant in the Marine Corps; * * * 
and the said leader of the band, * * * shall be entitled to the same bene- 
fits in respect to pay, emoluments, and retirement arising from longevity 
* * * as are or may hereafter become applicable to other officers * * * 
of the Navy. 


The act of May 8, 1926, 44 Stat. 417, provides: 


That hereafter the retired pay of the officers and warrant officers of the 
* * * Navy, Marine Corps, * * * who were retired on or before June 
30, 1922, shall not be less than that prov.ded for the officers and warrant 
officers of these services of equal rank and length of service retired subse- 
quent to that date: * * *%, 


Section 1 of the act of June 10, 1922, provides: 


The provisions of this Act shall apply equally to those persons serving, not 
as commissioned officers in the Army, or in the other services ment.oned in 
the title of this Act, but whose pay under existing law is an amount equiva- 
lent to that of a commiss.oned officer of one of the above grades, those re- 
ceiving the pay of colonel, lieutenant colonel, major, captain, first lieutenant, 
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and second lieutenant, being classified as in the sixth, fifth, fourth. third, 
‘second, and first periods, respectively. * * * 


It is stated that Torovsky was transferred to the retired list of 
the Navy after 30 years’ service in the Naval Academy Band on 
December 31, 1921. Under the act of July 11, 1919, he was entitled 
to the same pay and emoluments upon retirement as a first lieutenant 
in the Marine Corps with like length of service—that is, to three- 
fourths of the highest pay of his grade. Act of May 13, 1908, 35 
Stat. 128. His retired pay was not affected by the act of June 10, 
1922, 42 Stat. 625, that act providing that nothing contained therein 
should authorize an increase in the pay of officers or warrant officers 
on the retired list on June 30, 1922. The act of May 8, 1926, equal- 
izes the pay of retired officers of the services included in the act 
of June 10, 1922, by providing that those officers on the retired list 
on June 30, 1922, should not have less pay than officers of equal rank 
and length of service retired after June 30, 1922. Under that act 
officers retired prior.to July 1, 1922, are entitled to retired pay com- 
puted on the rates of pay provided in the act of June 10, 1922, if 
higher than their retired pay under prior laws. By reason of that 
provision, from date thereof, Torovsky is entitled to retired pay of 
the grade in which retired computed on the rates of pay provided 
for his grade in the act of June 10, 1922. 

The act of July 11, 1919, gave to the leader of the Naval Academy 
Band the pay and allowances of a first lieutenant in the Marine 
Corps with like length or service on either the active or retired list. 
Section 1 of the act of June 10, 1922, expressly provides a pay period 
for persons who are not commissioned officers but whose pay under 
prior laws is an amount equivalent to that of a commissioned officer, 
allotting to those receiving the pay of a first lieutenant the second 
pay period. 

- Torovsky is not a commissioned officer, but a person whose pay 
was equivalent to that of a commissioned officer—a first lieutenant 
in the Marine Corps—on June 30, 1922, and for such person the 
act prescribes the pay of the second period. The act of June 10, 
1922, in so limiting the pay of the leader of the Naval Academy 
Band is in conflict with the provisions of the act.of July 11, 1919, 
which authorized full assimilation to the pay of a first lieutenant of 
the Marine Corps, and therefore repeals that provision so far as in 
conflict therewith. 4 Comp. Gen. 942. 

Accordingly, under the act of May 8, 1926, Torovsky is entitled 
to retired pay computed on the base pay of the second period only, 
or three-fourths of $2,000 per annum plus 50 per cent for longevity. 


nan me wt *ee S Oe  S 
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(A-14727) 
SUBSISTENCE, PER DIEM IN LIEU OF—WITNESSES ATTENDING 
LAND OFFICE HEARINGS 


Witnesses duly subpceenaed to attend land hearing cases before the local land 
officers may be paid the per diem for expenses of subsistence under the 
same circumstances and conditions as are prescribed by the act of April 
26, 1926, 44 Stat. 323, with respect to witnesses attending United States 
courts and hearings before United States commissioners. 


Comptroller General McCarl to the Secretary of the Interior, June 21, 1926: 

There has been received your letter of June 9, 1926, requesting de- 
cision whether witnesses in land-hearing cases may be paid the per 
diem of $3 for expenses of subsistence as provided by the act of 
April 26, 1926, 44 Stat. 323, when attending hearings at places so 
far removed from their residence as to prohibit return thereto from 
day to day. 

Section 2 of the act approved January 31, 1903, 32 Stat. 790, pro- 
viding for compulsory attendance of witnesses before registers and 
receivers of the land offices, provides in part as follows: 

* * * The fees and mileage of witnesses shall be the same as that pro- 
vided by law in the district courts of the United States in the district in which 


such land offices are situated; and the witness shall be entitled to receive his 
fee for attendance in advance from day to day during the hearing. 


Section 848, Revised Statutes, provided in part as follows: 


For each day’s attendance in court, or before any officer pursuant to law, 
one dollar and fifty cents, and five cents a mile for going from his place of 
residence to the place of trial or hearing, and five cents a mile for re- 
turning. * * * 


The act of May 27, 1908, 35 Stat. 317, making appropriations for 
sundry civil expenses of the Government for the fiscal year ending 
June 30, 1909, and for other purposes, provided that: 


Jurors and witnesses in the United States courts in the States of Wyoming, 
Montana, Washington, Oregon, California, Nevada, Idaho, Colorado, and Utah, 
and in the Territories of New Mexico and Arizona shall be entitled to re- 
ceive for actual attendance at any court or courts and for the time necessarily 
occupied in going to and returning from the same, three dollars a day, and 
fifteen cents for each mile necessarily traveled over any stage line, or by 
private conveyance, and five cents for each mile by any railway or steamship 
in going to and returning from said courts: * * *. 


Section 3 of the act of April 26, 1926, 44 Stat. 323, fixing the fees 
of jurors and witnesses in the United States courts, including the 
District Court of Hawaii, the District Court of Porto Rico, and the 
Supreme Court of the District of Columbia, provides as follows: 


Witnesses attending in such courts, or before such commissioners, shall re- 
ceive for each day’s attendance and for the time necessarily occupied in going 
to and returning from the same $2, and 5 cents per mile for going from his or 
her place of residence to the place of trial or hearing and 5 cents per mile for 
returning: And provided further, That witnesses (other than witnesses who 
are salaried employees of the Government and detained witnesses) in the 
United States Courts, including the District Court of Hawaii, the District 
Court of Porto Rico, and the Supreme Court of the District of Columbia, who 
attend Court or attend before United States Commissioners, at points so far 
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removed from their respective residences as to prohibit return thereto from 
day to day, shall, when this fact is cert fied to in the order of the court or the 
commissioner for payment, be entitled, in addition to the compensation pro- 
vided by existing law, as modified by this Act, to a per diem of $3 for expenses 
of subsistence for each day of actual attendance and for each day necessarily 
occupied in traveling to attend court and return home. 

Section 4 of said act, supra, provides that: 


Jurors and witnesses in the United States courts, or before a United States 
Commissioner, in the States of Arizona, California, Colorado, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, Washington, and Wyom/‘ng shall receive 
for each day’s attendance and for mileuge the same as jurors and witnesses as 
herein prov.ded. 

The apparent purpose of the provision in the act of January 31, 
1903, supra, was to place witnesses attending before registers and 
receivers of land offices in the same status as to compensation as 
witnesses attending district courts of the United States. Accord- 
ingly, the per diem for expenses of subsistence provided for in the 
act of April 26, 1926, may be regarded as coming within the term 
“ fees” as used in the act of 1903. It is to be noted in this connec- 
tion that while the act of April 26, 1926, is entitled “An act fixing 
the fees * * *,” the term “ fees ” is not used in either section 1, 2, or 
8, providing for the compensation or allowances, but the term “ fees ” 
is used in section 4 in such connection that there would appear to be 

no room for reasonable doubt that it was intended to include the 
per diem for expenses of subsistence as well as the other per diems 
provided for in the preceding sections. See decision of May 25, 
1926, A-14323. 

Specifically answering your question, you are advised that wit- 
nesses in land hearing cases may be paid the per diem for expenses 
of subsistence under the same circumstances and conditions as are 
prescribed in the statute with respect to witnesses attending United 
States courts or before commissioners, the certification as to the exist- 
ence of such circumstances and conditions to be by the officer in charge 

of the hearing. 


(A-12887) 
INTEREST—DISPOSITION OF INTEREST DERIVED FROM FUNDS OF 


THE UNITED STATES SHIPPING BOARD EMERGENCY FLEET 
CORPORATION 





. 

Interest derived from funds appropriated annually under the Emergency ship- 
ping fund of the United States Shipping Board Emergency Fleet Corpora- 
tion and deposited and held in various banks, should be covered into the 
Treasury as miscellaneous recepits, there being no provision in the appro- 
priation act for crediting such interest to the appropriation or using the 
same for purposes for which the appropriation was made. 

Moneys constituting the construction loan fund of the United States Shipping 
Board Emergency Fleet Corporation, created by section 11 of the merchant 
marine act of June 5. 1920, as amended. should be kept in the Treasury 
in the account established for that purpose. Where any such moneys are 
held in banks at interest, or interest is received on outstanding loans, the 
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interest derived therefrom is properly for covering in to the Treasury as 

miscellaneous receipts, there being no provision of law authorizing the 

crediting of revenues so derived to the credit of the original fund. 
Decision by Comptroller General McCarl, June 22, 1926: 

There is for consideration by this office the question as to the 
legality of the practice heretofore followed by the disbursing officers 
of the United States Shipping Board Emergency Fleet Corpora- 
tion in crediting to the operating fund and construction loan fund 
interest received from various banks upon moneys belonging to such 
funds deposited and held in banking institutions for indefinite 
periods of time, and the using of the interest thus provided for the 
same purposes as the appropriated moneys in such funds. 

It appears that moneys of the emergency shipping fund are car- 
ried in some 90 different banks in the United States and abroad 
and that a considerable sum accumulates each year as interest upon 
such deposits. The practice heretofore followed appears to have 
been, in some cases, to credit the amount collected as interest as part 
of the deposit in the same banking institutions, in others to forward 
the collection to the home office, where it is covered in as part of the 
funds from which the deposits were orginally made. 

The appropriation made by law for the operating fund of the 
United States Shipping Board Emergency Fleet Corporation by the 
act of March 3, 1925, 43 Stat. 1209, provides as follows: 

For expenses of the United States Shipping Board Emergency Fleet Cor- 
poration during the fiscal year ending June 30, 1926, for administrative pur- 
poses, miscellaneous adjustments, losses due to the maintenance and operation 
of ships, for the repair of ships, and for carrying out the provisions of the 
Merhant Marine Act, 1920, (a) the amount on hand July 1, 1925, but not in 
excess of the sums sufficient to cover all obligations incurred prior to July 1, 
1925. and then unpaid; (b) $24,000,000; (c) the amount received during the 
fiscal year ending June 30, 1926, from the operation of ships: Provided, That 
no part of these sums shall be used for the payment of claims other than 
those resulting from current operation and maintenance; (d) so much of the 
total proceeds of all sales pertaining to liquidation received during the fiscal 
year 1926, but not exceeding $4,000,000, as, is necessary to meet the expenses 
of liquidation, including also the cost of the tie-up and the salaries and 


expenses of the personnel directly engaged in liquidation: Provided, That no 
part of this sum shall be used for the payment of claims. 


There is nothing in this act providing specifically, or by necessary 
implication, that interest upon moneys thereby appropriated kept 
in banks for purposes of convenience and expediency should be cred 
ited to the appropriation when collected and become available for 
expenditure; and in the absence of such expressed or implied intent 
in the law it must be held that moneys thus received are to be dis- 
posed of as other moneys received for the use of the United States. 

As to such moneys, section 3617, Revised Statutes, provides that: 

The gross amount of all moneys received from whatever source for the use 
of the United States * * * shall be paid by the officer or agent receiving 
the same into the Treasury, at as early a day as practicable, without any 


abatement or deduction on account of salary, fees, costs, charges, expenses, 
or claim of any description whatever * * *. 


See also section 3618, Revised Statutes. 
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No reason appears why this provision of law is not applicable to 
the moneys derived as interest upon the funds here in question, and 
the practice heretofore followed with respect to such collections 
relating to funds appropriated under the emergency shipping fund 
should accordingly be discontinued, the funds thus derived here- 
after to be covered into the Treasury as miscellaneous receipts. 

With respect to the construction loan fund provided for by sec- 
tion 11, merchant marine act of June 5, 1920, 41 Stat. 993, as amended 
by the act of June 6, 1924, 43 Stat. 467, there appears to be neither 
authority nor necessity for the depositing and holding funds there- 
from in a banking institution. The moneys comprising this fund 
should be held in the Treasury, where a proper account therefor is 
maintained, and not withdrawn therefrom except for the purpose of 
loans as provided for in the section herein mentioned. If moneys 
from this fund, however, are deposited and held in banks at interest, 
there appears no reason why such interest should become a part of 
the principal any more than the interest collected when loans are 
made to private shipbuilders. And as to such interest it was held 
in decision of August 7, 1925, A-10455, that it was not for credit 
to the construction loan fund but should be covered into the Treasury 
as miscellaneous receipts. 

While the construction loan fund must be considered for all 
intents and purposes as a revolving fund for making loans, etc., 
authorized by section 11, merchant marine act, as amended, and 
there may be credited thereto any repayments of loans made for the 
purpose of making further loans therefrom until otherwise directed 
by the Congress, any revenues derived as interest upon such funds, 
whether the moneys are held in banks at interest or are outstanding 
on loans to shipbuilders, are not for credit to the construction loan 
fund but should be covered into the Treasury as miscellaneous 
receipts. 

Any practice in connection with such revenues contrary to the 
holding herein should be forthwith discontinued unless and until 
otherwise provided by law. 


(A-14202) 
BURIAL EXPENSES—VETERANS OF THE WORLD WAR 


Under the provisions of section 212 of the World War veterans’ act of June 

7, 1924, 43 Stat. 623, payment of burial expenses as provided in section 
201 of said act as amended by the act of March 4, 1925, 43 Stat. 1305, is 
not authorized in the case of persons dying in the service unless the 
death was the result of a disability incurred between April 6, 1917, and 
July 2, 1921. 

Where « person dies in the service of the Army, Navy, or Marine Corps during 

a period of enlistment entered upon subsequent to July 2, 1921, his burial 

expenses are provided for in the current appropriation acts for those 

services. 
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Decision by Comptroller General McCarl, June 22, 1926: 

By settlement No. 0-102241-W, dated December 8, 1925, there was 
found to be due from the United States the sum of $289.60 as arrears 
of pay, etc., in the case of Pvt. William Goonan, Quartermaster 
Corps, who died at Fort Mills, P. I., January 21, 1924. From the 
amount thus found to be due there was deducted, pursuant to the 
act of June 30, 1906, 34 Stat. 750, the sum of $105 for payment to 
Robert Reisinger, undertaker, as reimbursement for burial expenses 
incurred by him in connection with the burial of the soldier in 
Dayton, Ohio, in April, 1924. The heirs of the soldier have re- 
quested review of the above settlement with a view to determining 
whether the funeral expenses in question should not be borne by the 
Government rather than paid by deduction from arrears of pay. ete., 
due the soldier. 

The records show that Private Goonan served during the period of 
the World War from September 17, 1917, to April 27, 1919. He also 
served for the period from March 11, 1920, to March 22, 1923. Fol- 


aM, 
lowing the honorable discharge of March 22, 1923, he reenlisted 
March 23, 1923, and was serving in that enlistment at the time of 
his death on January 21, 1924. 
With regard to the question of reimbursemént for funeral ex- 


penses, section 201 of the World War veterans’ act, 1924, 43 Stat. 


617, as amended by the act of March 4, 1925, 43 Stat. 1305, provides: 


If death occur or shall have occurred subsequent to April 6, 1917, and 
before discharge or resignation from the service, the United States Veterans’ 
Bureau shall pay for burial and funeral expenses und the return of the body to 
his home a sum not to exceed $100, as may be fixed by regulation. Where a 
veteran of any war, including those persons who served honorably as Army 
nurses under contracts for ninety days or more during the Spanish-American 
War, who was not dishonorably discharged dies after discharge or resignation 
from the service and does not in the judgment of the director leave sufficient 
assets to meet the expenses of burial and funeral and the transportation of 
the body, the United States Veterans’ Bureau shall pay the following sums: 
For a flag to drape the casket, and after burial to be given to the next of kin 
of the deceased, a sum not exceeding $7; also, for burial and funeral ex- 
penses and the transportation of the body (including preparation of the body) 
to the pmce of burial, a sum not exceeding $100 to cover such items and to 
be paid to such person or persons as may be fixed by regulations: Provided, 
That when such person dies while receiving from the bureau compensation or 
vocational training, the above benefits shall be payable in all cases: Provided 
further, That where such person, while receiving from the bureau medical, 
surgical, or hospital treatment or vocational training, dies away from home 
and at the place to which he was ordered by the bureau, or while traveling 
under orders of the bureau, the above benefits shall be payable in all cases 
and in addition thereto the actual and necessary cost of the transportation 
of the body of the person (including preparation of the body) to the place 
of burial, within the continental limits of the United States, its territories 
or possessions and including also, in the discretion of the director, the actual 
and necessary cost of transportation of an attendant: And provided further, 
That no accrued pension, compensation, or insurance due at the time of death 
shall be deducted from the sum allowed. 


The first sentence of the above act relates in express terms to those 
cases of death which occur while the soldier is still in the military 
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service, and, taken alone, this provision might appear to authorize 
reimbursement in the instant case. However, section 201, which the 
above-quoted provision amends, is a part of Title II of the World 
War veterans’ act, 1924, and must therefore be read in connec- 
tion with the provisions of section 212 of said act, 43 Stat. 623, as 
follows: 

This act is intended to provide a system for the relief of persons who were 
disabled, and for the dependents of those who died as a result of disability 
suffered in the military service of the United States between April 6, 1917, 
and July 2, 1921. For such disabilities and deaths no other pension laws or 
laws providing for gratuities or payments in the event of death in the service 
shall be applicable: Provided, however, That the laws relating to the retire- 
ment of persons in the regular military or naval service shall not be con- 
sideresl to be laws providing for pensions, gratuities, or payments within the 
me ning of this section: And provided further, That compensation under this 
title shall not be paid while the person is in receipt of active service or re- 
tirement pay. Titles II and IV of this Act shall not be applicable to any 
disability or resultant death in the service if such disability occurred as a 
result of service prior to April 6, 1917, or after July 2, 1921. 

Private Goonan died January 21, 1924, while serving in an en- 
listment entered into March 23, 1923, and hence under the terms of 
section 212 of the above act the first sentence of section 201 is not 
applicable to the case. 

The claim for reimbursement for funeral expenses in the instant 
case was originally presented to the Veterans’ Bureau for payment, 
but was referred by said bureau to this office by letter of February 
4, 1925, stating that the claim could not be allowed by the Veterans’ 
Bureau for the reasen that the soldier did not die indigent. It is 
true that the soldier, having the sum of $289.60 due him as arrears 
of pay at the time of his death, did not, in fact, die indigent. But 
the question of the indigency of the soldier has no bearing upon 
the matter of reimbursement for funeral expenses, for the soldier 
died “ while in the service,” and the question of indigency is one for 
consideration only in cases of veterans who die “ after discharge or 
resignation from the service.” In the case of soldiers who die in 
the service, there are available from the War Department annual 
appropriation for the “ Disposition of remains of officers, soldiers, 
and civil employees ” funds for defraying the expenses of interment 
or of the preparation and transportation of the body to his home. 
In the case now under consideration the War Department advises 
informally that it paid $172.92 for the transportation of the body 
of Private Goonan from San Francisco, Calif., to Dayton, Ohio, 
after transporting it by Government vessel from the Philippine 
Islands to San Francisco, Calif. In addition to this expense the 
War Department also furnished the casket and prepared the body 
for interment. Under Army Regulations 35-1520, there is author- 
ized to be spent for the casket and for the preparation of the body 
a sum not to exceed $85. It is apparent, therefore, that approxi- 
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mately $250 has been spent by the War Department in connection 
with the transportation and burial of Private Goonan. 

In addition, provisions have been made for the burial of enlisted 
men of both the Navy and the Marine Corps in the appropriations 
for said services. 

It must accordingly be held that reimbursement under the act of 
June 7, 1924, was not authorized in this case. 


(A-14225) 


MILEAGE—ARMY OFFICER TRAVELING ON GOVERNMENT-OWNED 
VESSELS 


An officer of the Army traveling on Government-owned boats in connection 
with the inspection of river and harbor projects under his supervision is 
entitled, under the act of February 12, 1925, 43 Stat. S897, only to reim- 
bursement of actual and necessary expenses incurred and not to mileage. 

Decision by Comptroller General McCarl, June 22, 1926: 

Maj. H. M. Trippe, Corps of Engineers, United States Army, has 
requested review of settlement No. M-19712-W, dated May 12, 1926, 
suspending credit in his disbursing accounts in the amount of $20.30 
for payment made to himself for mileage by reason of travel per- 
formed on Government-owned vessels in making inspections of 
certain river and harbor projects under his supervision in the Hunt- 
ington (W. Va.) engineer district during the period from April 1 to 
May 2, 1925. 

The travel in question was performed on Government boats from 
Huntington, W. Va., to Dam No. 26, Ohio River and return, April 
21, 1925; from Pittsburgh, Pa., to Huntington, W. Va., April 28 to 
30, 1925; from Huntington, W. Va., to Dam No. 27, Ohio River; 
thence to Dam No. 29, Ohio River, and return to Huntington, W. Va., 
May 2, 1925, a total of 406 miles, for which he paid himself 8 cents 
per mile less 3 cents per mile for transportation furnished by the 
United States. An itemized statement, supported by receipts where 
necessary, was requested, showing the actual expenses incurred in the 
performance of this travel, and a refund was requested of the differ- 
ence between the amount of $20.30 paid as’ mileage and the actual 
expenses indicated by the requested itemized statement. 

The act of February 12, 1925, 43 Stat. 897, providing funds for 
mileage, actual traveling expenses, etc., for officers of the Army, 
contains the following condition: 

* * * and officers and other members of the Military Establishment 
named in this paragraph performing travel on Government-owned vessels for 
which no transportation fare is charged shall be entitled only to reimbursement 
of actual and necessary expenses. 

It is urged by Major Trippe that this is a limitation on the ex- 
penditure of funds appropriated by that act and that “It is not 
reasonable to suppose that Congress in enacting this law intended to 
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change the basic law [act of June 10, 1922, 42 Stat. 631] applying te 
the appropriation act for the fiscal year of 1925.” 

This matter was fully considered in decision of April 28, 1925, 4 
Comp. Gen. 896, in which it was held that the act of February 12, 
1925, was permanent legislation, effective from the date of its enact- 
ment, and applied to all of the described travel on and after that 
date. There appears nothing requiring a further consideration of 
the question. 

The conditions affecting transportation on inspection trips in the 
Huntington (W. Va.) engineer district are stated by Major Trippe 
to be as follows: 

The principal inspection boat in this district is a 35-foot gasoline launch 
without sleeping accommodations or cooking facilities. Some of the inspec- 
tions are made on Government towboats and some on smaller gasoline launches. 
The crews on the towboats are not furnished with subsistence, and any meals 
taken on these boats are paid for to the crew's mess fund. In no sense can 
the launches or the towboats be considered as transports. The launches are 
purely inspect:on boats; the towboats are ordinarily used for inspection pur- 
poses while they are engaged in their regular towing, although they are used 
solely for inspection at times when they can be spared. Two of the towboats 


in this district have available facilities for lodging persons other than the 
crew ; two of them have no such facilities. * * * 


The decision of April 28, 1925, cited, considered the question of 
transportation furnished an Army warrant officer from San Fran- 
cisco, Calif., to New York City by a United States Army transport, 


and it is accordingly urged that the legislation in question has appli- 
cation only to travel performed by transport and not to the class of 
boats hereinabove described. Reference is made to the hearings be- 
fore the Senate committee on the War Department appropriation for 
the fiscal year 1926 in support of such contention, in which General 
Walker stated: 

The effect of that is, as you see, to prevent the department paying either a 
per diem allowance or mileage for traveling on a Government-owned trans- 
port. It places all such travel on an actual-expense basis. 

Such statement was made while considering proposed legislation 
reading as follows: 

Officers and other members of the Military Establishment named in this 
paragraph performing travel on Government-owned transports shall be entitled 
only to reimbursement of actual and necessary expenses incurred. 

It will be noted that the term “ Government-owned transports ” 
used in such draft of the proposed law was changed prior to enact- 
ment to “ Government-owned vessels.” It would appear from the 
change indicated that the intent was to include travel by boats or 
vessels other than transports, and the term “ Government-owned 
vessels ” would cover all Government-owned launches, boats, tow- 
boats, transports, etc., and would include the class of described boats 
used for making inspections in the Huntington (W. Va.) engineer 
district. 





DECISIONS OF THE COMPTROLLER GENERAL 1011 


No expense account showing the expenses actually incurred has 
been submitted, nor has statement been made that any expenses were 
incurred by reason of the travel in question. In the absence of such 
evidence the disallowance of the entire amount of $20.30 must be 
sustained. 

The voucher as rendered merely states the distances and places 
between which transportation was furnished. The hour of departure 
from and arrival at the home station should appear, and where 
transportation is furnished in kind the number of the transportation 
request or description of other means of transportation used should 
be stated in every instance. 

Under the rule stated in decision of September 19, 1925, A-10696, 
and 5 Comp. Gen. 317, there is no travel status entitling to travel 
expenses or mileage where the officer or employee in the necessary 
performance of his duties is required to move from place to place 
within the district in which his duties lie. Duties requiring travel 
of but short distances and absence from the assigned place of duty 
for a portion of the day entitle to transportation only and not to 
mileage or to reimbursement of any expenses of subsistence. Duties 
within the district or away therefrom requiring substantial travel 
from the place of assigned duty and absence therefrom overnight, 
when travel is performed under competent orders, entitle to mileage 


or traveling expenses as the law prescribes and the facts require. 
Decision of June 8, 1926, A-14000. 19 Comp. Dee. 17. 
Paragraph 964, Engineer Regulations, provides: 


VISITS BY ENGINEERS WITHIN THEIR DistRicts.—Engineers are authorized to 
visit works in their charge and within their districts as often as, in their 
opinion, the good of the work requires; but it should be noted on personal 
reports whether such visits are made with or without orders. 

This regulation is in consonance with the above stated rule and 
contemplates that an engineer officer will not be in a travel status 
while making inspection trips near his place of duty. 

Applying such rule to the travel paid for on the voucher here in 
question, mileage is not authorized for travel from Huntington, 
W. Va., to Barboursville, W. Va., and return, April 16, 1925, 18 
miles, at 5 cents per mile, 90 cents, which amount is disallowed, in 
addition to $20.30 suspended in the settlement. 

Upon review of the settlement there is disallowed $21.20. 


(A-14334) 


DISBURSING OFFICERS, RESPONSIBILITY—ADVANCE OF FUNDS 
FOR TRAVELING EXPENSES 


The advance of funds by a disbursing officer to an officer or employee for 
traveling expenses, pursuant to a statute and authorization of the head 
of the department, does not constitute an expenditure for which the dis 
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bursing officer may claim credit in his accounts, but his responsibility 
continues to attach until the amount has been fully accounted for, either 
in approvable expenditures or a return of the funds. It is for the dis- 
bursing officer, however, to insist upon such safeguards as will enable him 
to meet all accounting requirements. 


Decision by Comptroller General McCarl, June 22, 1926: 

By letter of April 27, 1926, Don C. Fees, disbursing clerk, Depart- 
ment of Justice, requested review of the action taken by this office 
in not allowing credit in his accounts for the advance payment of 
$200 made by him to Randolph McAdams, inspector of prisons, as 
shown on voucher No. 9953, January, 1925, accounts. 

Payment consisted of an advance of funds and was made pursuant 
to a communication dated July 1, 1924, from the Attorney General 
to the disbursing clerk in the following terms: 

You are hereby authorized and directed to advance to Randolph McAdams, 
inspector of prisons, Department of Justice, an amount of $200 from the appro- 
priation “ Traveling and miscellaneous expenses, Department of Justice, 1925,” 
to be used by him in defraying expenses of official travel. 

The appropriation in question as made by the act of May 28, 1924, 
43 Stat. 216, provides: 


For traveling and other miscellaneous and emergency expenses, including 
advances made by the disbursing clerk, authorized and approved by the At- 
torney General, to be expended at his discretion, the provisions of section 3648, 
Revised Statutes, to the contrary notwithstanding, $7,500 
For the fiscal year 1927, see act of April 29, 1926, 44 Stat. 342. 

There is with the record a printed form of receipt under date of 
July 1, 1924, signed by Randolph McAdams, acknowledging receipt 
from the disbursing clerk, Department of Justice, in cash, of the 
sum of $200. Voucher No. 9953 was executed by Mr. McAdams for 
this $200, which has been indorsed as paid by the disbursing clerk, 
Department of Justice, January 27, 1925. As no check number is 
given in the voucher and as no canceled check of that date has been 
filed with the disbursing clerk’s accounts in this office, said date is 
understood as representing the date the disbursing officer claimed 
credit for the advance payment made July 1, 1924. Credit was not 
allowed by this office for the reason that no accounting was made by 
Randolph McAdams other than execution of the general voucher 
for the entire amount; that is, no itemized statement of expenses 
actually incurred and no vouchers or subvouchers in support of 
items of traveling expenses made from the funds advanced by the 
disbursing officer were submitted by the disbursing officer prior to 
the dismissal of Randolph McAdams from the service, effective 
June 30, 1925. 

Both the Assistant Attorney General and the disbursing clerk con- 
tend that credit should be allowed, the former for the reason that 
Mr. McAdams was dismissed from the service after his final com- 
pensation had been paid and without prior notice to the disbursing 
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clerk of the dismissal, and the latter for the reason that the advance 
was made according to law and pursuant to an authorization of the 
Attorney General, which, it is contended, relieves the disbursing 
officer of responsibility for an act done under the specific direction 
of the head of the department when the same is specifically author- 
ized by statute. 

The terms of the appropriation here under consideration, excepting 
advance of funds authorized and approved by the Attorney General 
for traveling expenses from the prohibition contained in section 
3648, Revised Statutes, may not be construed as relieving the dis- 
bursing clerk from a proper accounting for such advances. The 
advance of funds pursuant to the statute and authorization of the 
Attorney General does not constitute an expenditure for which the 
disbursing clerk may claim credit in his accounts. While he is 
authorized to advance the funds, he is not thereby relieved of the 
duty and responsibility of requiring the officer or employee to whom 
the advance is made to account therefor by submitting within a rea- 
sonable time a regular traveling expense voucher duly executed, 
supported, approved, etc. The procedure provided in the statute 
whereby the administrative office authorizes and approves the ad- 
vance payment does not shift the responsibility for proper account- 
ing, for the purpose of the audit, from the disbursing clerk to the 


administrative office. The decisions holding that administrative 
control of an appropriation does not affect the bonded responsibility 
of the disbursing clerk are applicable in this instance. See 5 Comp. 
Gen. 727; id. 822. Reference is made to letter dated November 12, 
1924, A-6089, addressed to the disbursing clerk, Department of 
Justice, wherein it was stated as follows: 


It is essential that you follow a procedure similar to that followed in other 
departments, the disbursing officers of which have authority to make advances. 
Amounts advanced should be retained in your accounts as moneys advanced 
and should be shown on your account current as a part of your balance on 
hand. The authority given for each advance that is made should accompany 
the account current. Credit for expenditures made should be cla'‘med by you 
only as you submit fully supported detail vouchers cover.ng such expenditures, 
If the number of advances outstanding at the close of the period for which 
your account current is rendered prevents listing on the account current, a 
separate list of persons to whom advances are made with the amounts not 
covered by detail vouchers may be submitted to support the total advances 
outstanding as entered in such account current. 


When a disbursing officer makes an advance pursuant to a statute 
such as is here involved, his responsibility continues to attach until 
the amount has been duly and fully accounted for, either in approv- 
able expenditures or a return of the funds, and it is for the disbursing 
officer in connection with each such advance to insist upon such safe- 
guards as will enable him to meet all accounting requirements. In 
this case it appears the disbursing officer even continued to make sal- 
ary payments to the officer to whom the advance was made for ap- 
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proximately a year after the advance, and, apparently, without 
making any effort to obtain an accounting for such advance. 
Upon review the disallowance must be and is sustained. 


(A-14678) 


INSTALLATION OF FIRE-PROTECTION EQUIP- 
MENT IN A PUBLIC BUILDING 


Where motion-picture films essential in the work carried on by the division of 
venereal diseases, Public Health Service, are to be stored in a vault in 
the space occupied by said division in a publie building under the jurisdic- 
tion of the Office of Public Buildings and Public Parks of the Natonal 
Capital. and the regulations of that office prescribe that in case of such 
storage there shall be installed a ventilator and sprinkler heads in the 
vault, the current annual appropriation for the maintenance and expenses 
of the division of venereal diseases is available for the expense of such 
installation. 


APPROPRIATIONS 





Comptroller General McCarl to the Secretary of the Treasury, June 22, 1926: 
There was received your letter of June 3, 1926, as follows: 


Some time ago a request was made upon the Office of the Director of Public 
Buildings and Public Parks of the National Capital for the furnishing of neces- 
sary material and labor for the installation of a ventilator and sprinkler 
heads in a vault located in the space occupied by the Bureau of the Public 
Health Service in “C” building, at Washington. This request was made in 
order that the motion-picture films belonging to the division of venereal dis- 
eases, Bureau of the Public Health Service, might be stored in this vault in 
accordance with the regulations prescribed by the Office of the Director of 
Public Buildings and Public Parks, who is responsible for the maintenance 
of this building. The proper care and storage of motion-picture films is re- 
garded as an essential feature of the work being carried on by the division of 
venereal diseases of the Public Health Service. 

The Director of Public Buildings and Public Parks replied that the ex- 
pense of this work was not incident to the maintenance and operation of the 
building for which appropriation is made to his office, but that he would be 
very glad to accomplish this work if his office could be reimbursed. 

Information is therefore respectfully requested concerning the following: 

Is the appropriation, “ Expenses, division of venereal diseases, Public Health 
Service, 1926,” available for reimbursing the Office of the Director of Public 
Buildings and Public Parks for this work? 

If not, what appropriation, if any, is available for the payment of the cost 
of this work? 

It is observed in this connection that the estimates submitted to Congress 
for the appropriations for the Office of Public Buildings and Public Parks 
contained items covering repairs and alterations to public buildings in the 


District of Columbia, under the control of that office, of which building “C” is 
one. 


The appropriation “ Expenses, division of venereal diseases, Pub- 
lic Health Service, 1926,” act of January 22, 1925, 43 Stat. 776, reads: 
For the maintenance and expenses of the division of venereal diseases, 
established by sections 3 and 4, Chapter XV, of the act approved July 9, 


1918, including personal and other services in the field and in the District of 
Columbia, * * *. 


Like appropriation is made for the fiscal year 1927, act of March 
2, 1926, 44 Stat. 148. 

The appropriation for public buildings and public parks of the 
National Capital for the fiscal year 1927, act of April 22, 1926, 44 
Stat. 315, provides: 





pr 
pu 
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For general expenses in connection with the maintenance, care, improvement, 
protection, operation, repair, cleaning, heating, and lighting of * * * and 
public buildings in the District of Columbia under the jurisdiction of the Office 
of Public Buildings and Public Parks of the National Capital; * * *. 

While your submission does not so state, it is assumed that the 
regulations of the Office of the Director of Public Buildings and 
Public Parks of the National Capital require that if the motion- 
picture films be stored in a vault located in the space occupied by the 
division of venereal diseases, Bureau of Public Health Service, in 
building “ C,” a ventilator and sprinkler heads must be installed in 
the vault because of the fire hazard involved. It would seem also 
that the installation required would be as much for the preservation 
of the motion-picture films as for the protection of the building 
against fire. While the appropriation in the act of April 22, 1926, 
hereinbefore quoted, makes provision for general expenses in connec- 
tion with, among other things, the protection of public buildings 
under the jurisdiction of the Office of Public Buildings and Public 
Parks of the National Capital, it would seem that the expense here 
in question, if the motion-picture films, which you state are an essen- 
tial feature of the work being carried on by the division of venereal 
diseases, Public Health Service, be stored in the vault, might prop- 
erly be considered as incident to the maintenance of the work of 
said division and a specific expense under its appropriation. See 
in this connection 3 Comp. Gen. 812. 

Accordingly, you are advised that the appropriation for the divi- 
sion of venereal diseases, Public Health Service, for either the fiscal 
year 1926 or 1927, according to the fiscal year in which the expense 
be incurred, is available therefor. 


(A-14745) 
PERSONAL SERVICES, TYPISTS—DEPARTMENT OF JUSTICE 


The making of typewritten copies of reports of field examiners of the Depart- 
ment of Justice involves personal services and is for performance by the 
regular employees of the department, and may not be performed in the 
District of Columbia or elsewhere by contract or agreement with private 
persons at rates other than those prescribed in the classification act of 
March 4, 1923, 42 Stat. 1488. In view of the long continued practice, 
however, credit will be allowed for otherwise proper payments made prior 
to July 1, 1927, under the existing procedure. 


Decision by Comptroller General McCarl, June 22, 1926: 

There is for consideration the validity of payments made to Nella 
T. Matchett, R. H. Benton, and George M. Montross by Don C. 
Fees, disbursing clerk, Department of Justice, for services in typing 


reports of examiners at folio rates, the services having been per- 
formed in the District of Columbia. In explanation of these pay- 


« 
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ments, the general agent, Department of Justice, makes the following 
explanation : 


Like payments have been made to various persons who are not employed by 
the Government since the act of August 29, 1916 (39 Stat. 582), and prior to 
that date like payments were made to employees in the Government service 
as well as those not employed by it. 

The reports copied are made by examiners of their investigations and ex- 
aminations in the field and for years were copied and paid for either in 
the field or at the seat of government, on the theory that it was in fact field 
work and not service in the department, within the purview of the act of 
August 5, 1882 (1st Supp. R. S. 374). 

It has been impracticable, and indeed impossible, to employ a force in the 
department to do this work, for the reason that the reports come in at different 
times; that is, there is no regular order for their receipt at the department. 
They are submitted only when examinations and investigations in the various 
districts are completed by the examiners. In later years the examiners have 
sent their manuscript reports to the department and arrangements have been 
made here for copying. This practice was adopted because of the fact that 
when the reports were copied in the field. in former years, we had difficulty 
in securing a correct count of the folios copied, and also because of the varying 
rates, which ran from 10 to 20 cents per folio. We have been paying for this 
work for years—10 cents for plain copy and 12 cents for tabulation. 

None of this copying is done in the department. The copyists work either 
at their homes or offices. 

As stated above, it has been impossible to employ a force regularly on this 
work for the reason that the reports must be copied promptly in order to advise 
the court officials immediately of the findings and conclusions of the examiners, 
and inasmuch as in some months we have a large number of reports and in 
others none, unless an execssive number of copyists were regularly employed 
in the department we could not promptly dispose of the peak load and promptly 
copy the reports. If such a number were employed, some, if not all, of them 
would have nothing to in the slack months. When a large number of reports 
are received at approximately the same time, they are distributed to four or 
five copyists, and then, when the reports are copied and none are on hand 
to be copied, the copyists. of course, employed at folio rates for this work, 
are of no expense to the Government. 

The question as to whether this work is within the purv ew of the provi- 
sions of the act of August 5, 1882, supra, has been considered by the office of 
the Auditor for the State and Other Departments, as well as the Comptroller 
of the Treasury, a number of times, and the department was years ago ad- 
vised informally that inasmuch as the work could as well be done in the 
field and involved the copying of field reports, it did not come within the pur- 
view of the act, supra, and was, in fact, field service. 

In this connection attention is respectfully invited to the comptroller’s de- 
cision of August 16, 1911 (18 Comp. Dec. 132-133). While this decision is 
not exactly in point, it did refer to the copying of these reports by A. F. 
Embry, stenographic clerk to Associate Justice McKenna, of the United States 
Supreme Court, which copying was done in Washington. The Comptroller of 
the Treasury was advised of this fact, but apparently took no exception 
thereto. His decision referred only to whether payments to Mr. Embry were 
additional compensation which was prohibited by section 1765 R. 8. He did 
say, however, that— 

“No clerical force is provided by law for typewriting reports relating to 
the field work of the Bureau of Investigation, and I am informed that no 
such force has been established by the Attorney General under the discre- 
tionary power conferred upon him by the appropriation for detection and 
prosecution of crimes (26 Stat. 529), from which the expenses of the bureau 
are paid. 

“It follows that Mr. Finch was entitled to re‘mbursement for the amount 
paid to Mr. Embry, and that the auditor's action in disallowing such reim- 
bursement was er\oneous.” 

It may be added that it has cost the Government much less to have these 
reports typewritten in Washington under the existing pract‘ce than to have 
had the work done in the field, and the present practice is much more eco- 
nomical. 
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In conclusion it may be said that if the present practice is disturbed it will 
be necessary to have the reports copied in the field, as was done years ago, to 
which, of course, there is no bar. 


The act of August 5, 1882, 22 Stat. 255, prohibits the employment 
at the seat of government of any employees except pursuant to 
specific appropriations for such personal services, and prohibits the 
payment for personal services at the seat of government from any 
contingent expense, specific or general appropriation unless such em- 
ployment is authorized and payment therefor provided in the law 
granting the appropriation. And the classification act of March 
4, 1923, controls the rates of compensation to be paid for such serv- 
ices. While it is urged that the typing was in connection with field 
service work and should therefore be classed as field work and not 
within the prohibition of the above act of 1882, it is acknowledged 
that such work has been regularly performed in the District of 
Columbia at least since 1916, apparently irrespective of where the 
report originated. Furthermore, it appears that the typing is not 
required by the examiners nor necessary to enable them to perform 
their duties in the field. The examiner submits the report of his 
examinations or investigations to the department, and the subse- 
quent typing is in connection with the administrative action to be 
taken thereon. Accordingly, it must be held that the work is a 
departmental need involving personal services at the seat of gov- 
ernment rather than field services, 5 Comp. Gen. 272, and is for 
performance by the regular employees of the department. The fact 
that the work could be done outside of the District of Columbia 
does not operate to change the character of the work from depart- 
mental to field service. Therefore the procedure suggested of hav- 
ing the copies made in the field would not be authorized under 
existing law. 

The appropriation charged—* Detection and prosecution of crimes,” 
act of February 27, 1925, 43 Stat. 1026—provides for personal serv- 
ices at the seat of government, but it does not authorize such employ- 
ment by contract or agreement at rates other than as prescribed in the 
classification act of March 4, 1923, 42 Stat. 1488. 4 Comp. Gen. 977. 
Neither does the fact that the demands for such typing services are 
more or less irregular authorize disregarding the provisions of the 
classification act. The decision in 18 Comp. Dec. 132 is not appli- 
cable to the present situation, as the classification act was not then 
in effect. 

In view of all the facts and circumstances appearing, credit will 
be allowed in the accounts of the disbursing clerk for otherwise 
proper payments for services rendered made prior to July 1, 1927, 
under the existing procedure, but if it is considered necessary or 
desirable to continue after July 1, 1927, the practice of procuring 
typing services in this manner the matter should be presented to the 
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Congress for its consideration of giving specific legislative authority 
therefor. 


(A-7771) 


CONTRACTS, ENTERTAINING—MEALS FURNISHED INDIANS BY 
CONTRACT ATTORNEY 


Where the contracts of an attorney with Indian tribes for the performance of 
certain legal services for said tribes provided for the reimbursement of 
certain actual and necessary expenses incurred in connection with the 
services to be performed under said contracts, the attorney is not entitled 
to reimbursement for the cost of meals furnished Indians with whom he 
had to consult in connection with the rendering of such services. 


Decision by Comptroller General McCarl, June 24, 1926: 

Daniel B. Henderson has claimed $37.22 as reimbursement of ex- 
penditures incurred by him for meals furnished to Indians with 
whom it was necessary for him to have consultations in the course of 
work contemplated under contracts entered into by claimant with 
the Red Lake Band of Chippewa Indians and with the Klamath and 
Modoc Tribes and the Wohoosken Band of Snake Indians on Febru- 
ary 21, 1920, and July 14, 1923, respectively, for performing certain 
legal services for said tribes. Both contracts recite that they are 
executed pursuant to the provisions of sections 2103, 2104, 2105, and 
2106, Revised Statutes. 

The following provision is taken from page 4 of the Chippewa 
contract, which reads as follows: 


In addition to the fees above provided, the party of the second part shall 
receive the cost of transportation and Pullman fare, together with actual ex- 
penses (not exceeding $5 per day) while absent from Washington and en- 
gaged in the duties hereinbefore mentioned, such allowance for expenses not 
to include clerical hire or the like; and said party of the first part shall pay 
from its tribal funds the cost of telephoning, telegraphing, and of interpreter’s 
service: Provided, That all expenditures allowed under this contract shall be 
itemized and verified by the said party of the second part and shall be ac- 
companied by proper vouchers and shall be paid only upon the approval of 
the Commissioner of Indian Affairs or an officer designated by hii. 


Mr. Henderson concedes that his actual expenses are limited to 
$5 per day under this contract and makes no objection to a settlement 
upon that basis. He insists, however, that he is entitled to reim- 
bursement of $37.22 expended as aforesaid, because there is no defi- 
nite limit placed on his actual expenses in the contract with the other 
Indians. That part of the contract on which he relies for reimburse- 
ment is found at page 4 and reads as follows: 


The said attorneys, parties of the second part, shall also be allowed such 
actual expenses as are strictly necessary or proper in connection with the 
printing of briefs, court costs and proceedings, and other similar fmatters, to 
include such actual and necessary traveling expenses, clerical hire, steno- 
graphic expense, and the like as may be properly required for the prosecution 
of the cases: Provided, That such expense shall be paid from available tribal 
funds belonging to the said Indian claimants, party of the first part, and with 
the further provision that all such expenditures shall be itemized and verified 
by the parties of the second part, and shall be accompanied by proper vouchers, 
and shall be paid only upon the approval of the Secretary of the Interior or 
officer designated by him. 
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It must me conceded there is no specific limitation in this contract 
on traveling expenses, but there is a general limitation upon such 
expenses, and there is no specific authority in the contract for the 
payment of expenses of witnesses attending conferences with the 
attorneys on the reservation, including meals. Inasmuch as the con- 
tract recites that it is made pursuant to sections 2103, 2104, 2105, and 
2106 of the Revised Statutes of the United States, that provision of 
the contract just quoted must be construed in the light of those 
statutes. 

Section 2103 provides that no agreement shall be made by any 
person with any tribe of Indians for the payment of any money or 
other thing of value growing out of or in reference to claims under 
any laws or treaties with the United States unless such contract or 
agreement be executed in writing before a judge of a court of record 
and bear the approval of the Secretary of the Interior and the Com- 
missioner of Indian Affairs. This section further provides that such 
contracts and agreements shall state the time when and place where 
made, the particular purpose for which made, the special thing or 
things to be done, the basis of the claim, the source from which it 
is to be collected, the disposition to be made of it- when collected, the 
amount of the fee in all cases; and if any contingent matter or con- 
dition constitutes a part of the contract or agreement, it shall be 
specifically set forth. 

Section 2105 provides that any person receiving such Indian money 
contrary to law shall be subject to a fine and imprisonment, together 
with a forfeiture of the money so received. This section further 
provides that any United States attorney who fails to prosecute 
such cases shall be removed from office, and that any other person 
in the employment of the United States who shall, in violation of 
the provisions of sections 2103 and 2104, advise, sanction, or in any 
way aid in making such payments as are therein prohibited shall, 
in addition to the punishment imposed upon the person making such 
contract or receiving such money, be dismissed from the service of 
the United States, and be forever disqualified from holding any 
office of profit or trust under the same. 

The stringency of these statutes shows clearly that it was the 
intent of Congress to safeguard the tribal money and property of 
Indians. Such intention is entirely consistent with the relation 
existing between the United States and the Indian tribes. The Su- 
preme Court has repeatedly held that Indians are the wards of the 
Government. They are still wards so far as the obligation on the 
United States to protect their property rights is concerned. 

In the light of the foregoing statutes, and the provision of the 
contract last quoted, which says the attorneys shall also be allowed 
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such actual and necessary expenses in connection with the printing 
of briefs, court costs and proceedings, and other similar matters, 
including actual and necessary traveling expenses, clerical hire, and 
stenographic services, it must be held there is a limitation upon the 
expenditures for which the attorneys may be reimbursed. 

The expenditure for meals for the persons interviewed can not be 
properly included either under actual and necessary traveling ex- 
penses, clerical hire, or stenographic services. The expression actual 
and necessary traveling expenses as here used refers to the traveling 
expenses of the attorneys, while clerical hire and stenographic serv- 
ices are so remotely connected with the expenditure in question as to 
entirely remove it from those provisions of the contract. So if there 
be authority to make the allowance, it must be found under that 
provision which provides that the attorneys shall also be allowed 
such actual expenses as are strictly necessary or proper in connection 
with the printing of briefs, court costs and proceedings, and other 
similar matters. Section 2103, Revised Statutes, among other things. 
provides that if any contingent matter or condition constitutes a part 
of the contract or agreement it shall be specifically set forth. When 
that provision of the contract allowing attorneys actual expenses and 
other similar matters is measured by the statutory standard requiring 
that all contingent matters shall be specifically set forth, it must be 
held there is no authority in the contract for the allowance. 

Claimant state: in his letter of January 23, 1925, that the item of 
$37.22 expended for meals covers cases where it was necessary for him 
to secure information from members of the tribe in connection with 
the work contemplated in the contract. Granting it was necessary 
for the attorneys to confer with Indian witnesses on the reservation, 
the contract fails to make specific provision for the payment of the 
expenses of witnesses incurred in attending the conference. No such 
provision can be read into the contract by any officer of the United 
States, and to make the payment in question would be a clear viola- 
tion of section 2105, Revised Statutes, and subject the offender to a 
fine and imprisonment. 

It was held in 6 Comp. Dec. 850, in construing an attorney’s con- 
tract with the New York Indians under the provisions of section 
2103, Revised Statutes, that the approval by the Secretary of the 
Interior and the Commissioner of Indian Affairs of a contract with 
Indians does not preclude inquiry into the question whether said 
contract complies in other respects with the provisions of the act. In 
a decision of December 11, 1925, 5 Comp. Gen. 424, with reference to 
said section. it was held: 


The fact that the Indians in council authorized the employment and wish the 
gmouut p.id and that ihe Commissioner of Indian Affairs has approved the 
claim does not fulfill the requirements of the statute. 





DECISIONS OF THE COMPTROLLER GENERAL 1021 


See also 18 Op. Atty. Gen. 497, in which the following language 
is used : 


The question now presented is whether the approval of the contract by the 
business committee of the ec.tizen Pottawatomies supplies the defect on which 
the opinion above referred was to be given. The law (Rev. Stat., sec. 2103) 
under which this whole proceeding is supposed to have been carried on is very 
explicit, and leaves no margin of discretion to the Secretary of the Interior. 
The law must be literally complied with, and nothing can be taken by intend- 
ment, nor can the Secretary dispense with any of its requ rements. 


In the light of all the facts in this case, the contracts, and the pro- 
visions of the statutes herein mentioned, it must be held the reim- 
bursement can not be made. Accordingly, the claim for $37.22 is 
disallowed. 


(A-14569) 
PAYMENTS, ADVANCE—GARAGE RENT 


Where an inspector of the General Land Office entered into an agreement for 
garage service and made an advance payment therefor at the monthly 
rental rate, the daily rate being higher, reimbursement to the inspector by 
the Government, when use of the garage was terminated after five days, 
may be made at the daily rate, and not at the proportionate part of the 
monthly advance rate for which the inspector was not authorized to con- 
tract on behalf of the Government. . 


Decision by Comptroller General McCarl, June 24, 1926: 

E. D. M. Fowle, special disbursing agent, General Land Office. 
requested, May 19, 1926, review of settlement C-15817-I, dated 
June 19, 1925, wherein credit was disallowed in his accounts for a 
payment in the sum of $3.33 made to Ira Lantz, inspector, Depart- 
ment of the Interior, as reimbursement of a payment made by 
Inspector Lantz to Mrs. J. P. Hupman for garage rental from 
November 6 to 80, 1925, after the removal of the car from the garage. 

With reference to the item, Inspector Lantz states: 

* * * I was directed by the division inspector to store this car for a 
month at as cheap a rate as it was possible to secure; that the rate for storage 
when cars were stored from day to day was 50 cents per day; and that Mrs. 
Hupmin agreed to store this car during the month of November for $4.00, pro- 
vided the garage rent were paid in advance. This was done and voucher taken 
therefor. Subsequently the division inspector changed his plans and the car 
was assigned to Inspector Palmer, who incurred a‘charge for storage for the 
remainder of the month—that is, from November 6 to 30. 

s . o * ™ a * 


It has been shown that the standard daily rates for storage in Berkeley at 
that time were 50 cents per day, and this is the cheapest rate that could have 
been secured under the circumstances, as the car was stored for less than a 
week. By meeting Mrs. Hupman’s requirements and paying the monthly rate 
in advance, I secured a rate amounting to 1314 cents a day, yet it has been 
held by you that my action in securing this rate was illegal. 

If the transaction had been made as suggested in your settlement, it would 
have cost the United States $2.50 for storing the car from November 1 to 5, 
and I do not believe that it is the intention of your office to take advantage 
of an alleged illegal transaction to deprive me of the amount paid for storage 
of this car during the period mentioned. Therefore I believe that I should be 
allowed reimbursement at the rate of 50 cents per day from November 1 to 5, 
or $2.50, instead of at the rate of 1344 cents per day, or 67 cents. Accordingly, 
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I request a reconsideration of the item and a revision of the settlement to 
correspond with the equitable principle suggested. 

It appears from the foregoing that Mrs. Hupman had two rates 
for g 
monthly rate called for payment in advance. The inspector accepted 
the monthly rate, and accordingly made an advance rental payment 
for the entire month of November, 1923, amounting to $4. Since 
the inspector was not authorized to contract on behalf of the United 
States, the Government was not obligated for the entire month's 
rent. Whether he obtained a rebate from the owner of the garage 
when the car was removed after only five days is not shown. But 


arage service, one by the day, the other by the month. The 


be that is it may, the car was stored at his expense for only five 
days.and the amount which it was necessary for him to pay for 
such storage was only $2.50, being at the regular daily rate for the 
period of storage. Accordingly, the reimbursement to the extent 
of $2.50 for such storage was authorized. 

Upon review there is certified a difference in favor of the disburs 
ing officer in the sum of $1.83. 


(A-14790) 
STATE TAX ON GASOLINE 


The fact that the consideration named in a contract for furnishing gasoline 
to the Government is stated at a definite price per gallon plus any tax 
that may be imposed on such sale does not relieve the Government from 
the payment of that portion of the consideration equal to the amount of 
the tax where such tax is imposed by State law on the dealer and not 
on the purchaser, nor is the right of the contractor affected by the fact 
that the Government may be entitled to apply to the State for a refund 
equal to the amount of the tax so paid by reason of the use to which 
the gasoline is to be put. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

June 24, 1926: 

There has been received your letter of May 26, 1926, file ANR/cep. 
inclosing, with request for decision whether payment thereon is 
authorized an unpaid voucher in favor of the Standard Oil Co. for 
$1,909.76 covering the Virginia tax of 414 cents per gallon on 42,43! 
gallons of gasoline purchased by the War Department under Air 
Service contract No. 7691, dated January 14, 1926. 

The material facts in the case are as follows: 

By the contract cited the Standard Oil Co. of New Jersey sold to 
the Government a quantity of aviation gasoline in accordance with 
United States Army Specification No. 2-40D, dated January 5, 1924, 


“at the unit prices specified, at the delivery points indicated, and 


in compliance with the terms and conditions of Air Service ordei 
No. 26308,” copy of which was attached to and made a part of the 
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contract, for the sum of $41,568.10, payment to be made after final 
inspection and acceptance at destination. 

The Air Service order referred to fixed the quantity of gasoline 
and the prices to be paid therefor as follows: 


Quantity Delivery point | Unit price | Total price 


63,600 gallons. _...-.-- 0. 1786 $11, 251. 80 
161,000 “ . 1883 30, 316. 30 


Total 41, 568. 10 


with the following provision: “Above prices are exclusive of tax; 
should any tax apply to sales made pursuant to this order the amount 
of such tax will be added to the prices herein stated.” 

Delivery was made of 42,439 gallons to Langley Field and in- 
voices rendered therefor at $0.1883 per gallon on March 31 and 
April 1, 1926, payment of the invoice price being made on voucher 
2875, April, 1926, accounts of Maj. E. T. Comegys. On May 7, 1926, 
a bill was rendered by the contractor for $1,909.76 covering the 
tax of 414 cents per gallon imposed by the act of the General As- 
sembly of the Commonwealth of Virginia approved March 10, 1926, 
and it is this amount which it is proposed to pay on the voucher sub- 
mitted. 

In so far as is here material, the statute of Virginia referred to is 
as follows: 


Section. 1. The following words, terms, and phrases used in this act are for 
the purposes hereof defined as follows: 
* os - ~ * * * 


(c) The term “dealer” is hereby defined as any person, association of 
persons, firm, or corporation who or which imports, or causes to be imported, 
in the State of Virginia, motor-vehicle fuels, as herein defined, for use, dis- 
tribution, or sale and delivery in and after the same reach the State of Vir 
ginia; and also any person, association of persons, firm, or corporation who or 
which produces, retines, manufactures, or compounds such fuels in the State of 
Virginia for use, distribution, or sale and delivery in this State. Persons, 
associations, firms, and corporations importing, or causing to be imported, 
into this State, for their own use, such fuels in any container other than the 
usual tank or receptacle connected with the engine of the motor vehicle in the 
operation of which the fuel is to be consumed, and persons, associations, firms, 
or corporations producing, refining, manufacturing, or compounding such fuels 
in this State for their own use, shall also be considered dealers within the 
menning of this act. 

Sec. 2. In addition to the taxes now provided by existing law, every dealer, 
as herein defined, who is now engaged or who may hereafter engage, in his 
own name, or in the name of others, or in the name of his representatives or 
agents in this State, in the sale, distribution, or use of motor-vehicle fuels, as 
herein defined, shall, not later than the twentieth of each calendar month, 
render to the motor-vehicle commissioner a statement on forms prepared and 
furnished by the said commissioner, which shall be sworn to by one of the 
principal officers, in the case of domestic corporations, or by the resident gen 
eral agent or attorney in fact, by a chief accountant or officer, in case of foreign 
corporations, by the managing agent or owner, in case of a firm or association 
of persons, or by the dealer in all other cases, which statement shall show the 
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quantities of motor-vehicle fuels sold and delivered, or used, within the State 
of Virginia during the preceding calendar month, and such dealer shall at the 
same time pay the tax or taxes hereinafter levied on all motor-vehicle fuels 
sold and delivered, or used, as shown by such statement. 

Bills shall be rendered to all purchasers of motor-vehicle fuels by dealers 
selling the same. The said bills shall contain a statement printed thereon 
in a conspicuous place that the liability to the State for the tax or taxes 
hereby imposed has been assumed, and that the dealer will pay the tax or 
taxes thereon on or before the twentieth day of the following month. 

Sec. 3. There is hereby levied a tax of four and one-half cents per gallon 
on all motor-vehicle fuels, as herein defined, which are sold and delivered, or 
used, in this State, and are not under the protection of the interstate commerce 
clause of the Constitution of the United States. But nothing herein shall be 
construed to exempt from the tax any distributor of gas or oils on the gas 
used in making such distribution. 

Sec. 4. The said tax or taxes shall be paid on or before the twentieth day 
of each month, as herein provided, to the motor-vehicle commissioner, who shall 
receipt to the dealer therefor, and less any refunds made under this act, and 
the necessary expenses incurred in the administration thereof, promptly pay 
the same into the State treasury. * * * 

* * * * * a * 


Sec. 7. Any person, association of persons, firm, or corporation who shall 
buy, in quantities of five gallons or more at any one time, any motor-vehicle 
fuels as defined in this act for the purpose of, and the same is actually used 
for, operating or propelling boats, ships, aeroplanes or aircraft, stationary 
yas engines, tractors used for agricultural purposes, and motor equipment be- 
longing to cities and towns used exclusively in municipal activities, or who 
shall purchase and use any of such fuels for spraying purposes, or for cleaning, 
dyeing, or other commercial use, except in motor vehicles operated or intended 
to be operated in whole or in part upon any of the public highways, streets, 
or alleys of this State, on which motor fuels the tax or taxes imposed by this 
act shall have been paid, shall be reimbursed and repaid the amount of such 
tax or taxes paid by him upon presenting to the secretary of the Common- 
wealth (now motor-vehicle commissioner) and affidavit accompanied by a 
ticket, invoice, or other document from the dealer or retail distributor, showing 
such purchase, which affidavit shall set forth the total amount of such fuel so 
purchased and used by such consumer, other than in motor vehicles operated 
or intended to be operated upon any of the public highways, streets, or alleys 
of this State, and how used; and the secretary of the Commonwealth (now 
motor-vehicle commissioner) upon the presentation of such affidavit and such 
ticket, invoice, or other document shall repay to such consumer from the 
taxes collected on motor-vehicle fuels the said taxes paid on fuels sold and 
delivered and used other than for motor vehicles as aforesaid: Provided, That 
application for refunds as provided herein must be filed with the said secretary 
(commissioner) within sixty days from the date of sale or invoice, on forms 
prepared and furnished by said secretary (commissioner). (Act 1923, chap. 
107.) 


On each invoice rendered for the gasoline certification was made in 
accordance with law that the tax or taxes had been assumed by the 
dealer, which rendered the contractor liable to the State for the pay- 
ment of said taxes on or before the 20th day of the following month 
under the penalties provided in said law. The contractual obliga- 
tion to reimburse the contractor for the taxes paid in addition to 
paying the fixed price of $0.1883 is clear unless said tax is imposed 
as a tax on the consumer and not on the dealer. 

In decision rendered on December 1, 1923, 3 Comp. Gen. 348, in 
considering the gasoline tax law of South Carolina, which is similar 
to that of Virginia, and where the contract provided— 


The prices herein stated are exclusive of any tax levied by the United States 
or any State or municipality thereof with respect to the sale of gasoline, and 
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should any such tax apply to deliveries made under this contract the amount of 
such taxes will be added to the prices herein specified— 


It was held: 

The imposition by the State of South Carolina, under act approved Feb- 
ruary 23, 1922, of a license tax or fee, measured by an amount of money equal 
to 2 cents per gallon on the quantity of gasoline sold within the State, being 
placed on the dealer and not on the purchaser, be the purchaser the Government 
or an individual, it would appear that the license tax or fee of 3 cents in the 
instant case is based on an amendment or revision of the State law increasing 
the burden on the dealer from 2 to 3 cents. Payment on a voucher showing 
contract price of 14 cents per gailon plus 3 cents per gallon imposed as a tax 
on the dealer by the State, citing the act applicable, is authorized. 

See also 3 Comp. Gen. 781. 

So, in the instant case, while the tax is passed on to the consumer 
under the terms of the contract providing for an increase in price 
equal to the amount of the tax imposed, said tax is primarily imposed 
on. the dealer who is responsible to the State for said tax. 

The gasoline having been used for aviation purposes, the Federal 
Government as a consumer, under section 7 of the statute, supra, is 
entitled to a refund from the State of the amount of tax collected on 
said gasoline, and if claim has not been filed therefor it should be 
filed immediately. As the invoice for the amount of the tax was 
rendered on May 8, 1926, the limitation of 60 days should be com- 
puted from that date. 

Claims for refund of taxes on gasoline to which the Government is 
entitled should be made immediately upon receipt of invoices, it not 
being necessary to make payment of such invoices before filing 
claims for refund of taxes. See Circular No. 20 of April 22, 1925, 
4 Comp. Gen. 1081; also 4 Comp. Gen. 1041. 

However, the liabilty of the Government to the contractor is not 
dependent upon whether or not refund can be secured from the State 
of the amount of taxes collected but upon the terms of the contract 
under which the contractor is entitled to the reimbursement proposed 
to be made on the voucher in question. 

You are accordingly advised that payment on the voucher sub- 
mitted is authorized. 


(A-14597) ~ 


TRAVELING EXPENSES—EMPLOYEE OF VETERANS’ BUREAU 
TRANSFERRED FROM ONE POSITION TO ANOTHER 


An employee of the Veterans’ Bureau who was relieved from duty at one 
station and assigned to similar duty at another station, as a matter of 
bureau administration, is in the same status as an employee separated 
from the service and reappointed, and is not entitled to reimbursement 
of traveling expenses incurred in making the transfer. 


Decision by Comptroller General McCarl, June 25, 1926: 


There is for consideration the question as to whether employees 
of the Veterans’ Bureau who have been relieved from duty at one 








1026 DECISIONS OF THE COMPTROLLER GENERAL 


station and assigned to duty at another station, as a matter of 
bureau administration, may be allowed traveling expenses, includ ne 
subsistence, or per diem in lieu thereof, as the case may be, while 
making the transfer. 

Among the numerous cases under consideration is that of a pay- 
ment made by William H. Holmes, disbursing clerk, Veterans’ 
Bureau, to Miss Adelaide Curley, staff nurse, as reimbursement of 
expenses incurred in going from Philadelphia to Aspinwall, Pa., 
October 19 and 20, 1925. 

Attached to the voucher is a travel order which reads: 


You are relieved from duty in U. 8S. Veterans’ Hospital No. 49, Philadelphia, 
Pennsylvania, and directed to proceed on October 15, 1925, or as soon there- 
after as possible, to U. S. Veterans’ Hospital No. 103, Aspinwall, Pennsy!- 
vania, reporting on arrival to the medical officer in charge for the purpose of 
assignment to duty. Please advise date of departure and arrival. 

Your usual and necessary transportation expenses and $4.00 per diem in lieu 
of subsistence will be allowed. 

You are transferred to Hospital No. 103, Aspinwall, Pennsylvania, subject 
to taking the oath of office, as a permanent trained nurse (staff nurse), at 
$1,710 per annum, effective October 16, 1925. (Hosp.) 


In support of this and similar claims in process of settlement, the 
Director, United States Veterans’ Bureau, states: 


The travel performed by Miss Curley, as well as the travel performed by 
bureau employees in all similar cases suspended in settlement No, M-18680-V, 
was directed as a matter of bureau administration. The accounts were audited 
and duly certified and approved as properly allowable in the discharge of 
official duties of the employees involved. It appears, therefore, that the 
administrative authority conferred on the director under Section V of the 
war veterans’ act has been limited somewhat by suspensions of this nature, 
and as no doubt is expressed by your office as to these claims being within 
the law, the necessity for further information concerning the payments made 
is not apparent. 

It is the policy of the bureau to authorize no travel that is not necessary 
in the interest of the United States, and if the certificate on Form 3228, 
Public Voucher for Reimbursement of Travel Expenses; approved by the Comp- 
troller General on November 25, 1921, is not sufficient to authorize payment 
of such accounts, steps will be taken by the bureau to amend the certificate 
to conform to the accounting requirements of the General Accounting 
Office. 

It is requested, therefore, that the above cited as well as all similar sus 
pensions be reconsidered by your office with a view to removal thereof in 
subsequent settlements of accounts of the disbursing officer involved. 


The bureau’s travel regulations, 1923, page 73, invite attention to 
the following provisions of the law governing reimbursement of 
traveling expenses: 


Provided, That hereafter only actual traveling expenses shall be allowed 
to any person holding employment or appointment under the United States, 
except marshals, district attorneys, and clerks of the courts of the United 
States and their deputies; and all allowances for mileages and transportation 
in excess of the amount actually paid, except as above excepted, are hereby 
declared illegal: and no credit shall be allowed to any of the disbursing of 
ficers of the United States for payment or allowances in violation of this 
provision. (Act March 3, 1875, 18 Stat. 452.) 

On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United States shali 
be allowed or paid any sum in excess of expenses actually incurred for sub 
sistence while traveling on duty outside of the District of Columbia and away 
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from his designated post of duty, nor any sum for such expenses actually in- 
curred in excess of $5 per day; nor shall any allowance or reimbursement for 
subsistence be paid to any officer or employee in any branch of the public 
service of the United States in the District of Columbia unless absent from his 
designated post of duty outside of the District of Columbia and then only for 
the period of time actually engaged in the discharge of official duties. (Act 
April 6, 1914, 38 Stat. 318.) 


That the heads of executive departments and other Government establish 
ments are authorized to prescribe per diem rates of allowances not exceeding 
$4 in lieu of subsistence to persons engaged in field work or traveling on 
official business outside of the District of Columbia and away from their 
designated posts of duty when not otherwise fixed by law. (Sec. 13, act 
August 1, 1914, 38 Stat. 680.) (V. B. General Order 18, August 23, 1921.) 

The acts authorizing payment of travel expenses have reference 
only to officers or employees who are in a travel status—that is, away 
from their official stations on official business. See 5 Comp. Gen. 
468. It does not appear that the travel from Philadelphia to Aspin- 
wall was on official business. The employee was relieved from duty 
in the position at Philadelphia and was given a new position at 
Aspinwall, this being evidenced by the fact that a new oath was 
taken. 

It is urged in favor of allowance that the transfer was a matter of 
administrative authority conferred on the director by section 5 of 
the act of June 7, 1924, 43 Stat. 608. In this connection it might 
be stated that the act referred to grants to the director no greater 
power or authority with respect to the appointment of employees, 
fixing their respective duty stations, transfers, dismissals, or reap- 
poinments than is ordinarily vested in the head of a department or 
other Government establishment. See 5 Comp. Gen. 400. 

The fact that the employee in this instance was asked or drafted 
to accept a similar position at another place, and the order pur- 
ported to authorize the transfer at Government expense, does not 
change her status with respect to travel which is based solely upon 
absence on official business away from designated post of duty. 
A change in post of duty of an employee under circumstances as 
herein set forth constitutes a separation and reappointment, and does 
not entitle such person to traveling expenses, it being the duty of 
employees generally to place themselves, at their own expense, at 
their first duty station under each appointment. See A-13568, dated 
April 3, 1926; A-14298, dated May 27, 1926; and A-14329, dated 
May 29, 1926. 

Cases such as are here under consideration are to be distinguished 
from cases of employees appointed for field service generally and 
who may be moved about from one station or headquarters to an- 
other as the needs of the service for which appointed may require. 

The unsettled accounts involving payments for traveling expenses 
of employees transferred from one position to another, as was Miss 
Curley, will be adjusted and settled in accordance with this decision. 
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(A-14798) 


WITNESSES, UNITED STATES COURTS—FEES AND SUBSISTENCE 
EXPENSES 





























Under the provisions of section 3 of the act of April 26, 1926, 44 Stat. 323, 
fixing the fees and expenses of witnesses for attendance before United 
States courts and United States commissioners, in order to determine the 
number of days for which the per diems of $2 for compensation and $3 
for expenses of subsistence are to be allowed-under said act, the day is 
to be regarded as beginning on the hour at which it is necessary for the 
witness to leave his home in order to arrive at the place of trial at the 
appointed time, and the per diem will accrue for each period of 24 hours 
thereafter until the hour on which the witness could arrive at his home 
by the first available transportation after his dismissal as a witness—any 
fractional part of a day under such computation to be regarded as a day 
for per diem purposes. 


Comptroller General McCarl to United States Marshal Stanley Borthwick, 
June 25, 1926: 


There has been received your telegram of June 16, 1926, requesting 
to be advised what compensation fees and per diem may be allowed 
P. G. Stech as a witness leaving Chicago June 8, 1926, attending 
court at Columbus, Ohio, June 9, and returning, arriving at Chi- 
cago at 4.30 a. m. June 10. 

Section 3 of the act of April 26, 1926, 44 Stat. 323, fixing the fees 
of jurors and witnesses for attendance before United States courts 
and United States commissioners (other than witnesses who are sal- 
aried employees of the Government and detained witnesses), pro- 
vides as follows: 





Witnesses attending in such courts, or before such commissioners, shall re- 
ceive for each day’s atiendance and for the time necessarily occupied in going 
to and returning from the same $2, und 5 cents per mile for going from his or 
her place of residence to the place of trial or hearing and 5 cents per mile for 
returning: And provided further, That witnesses (other than witnesses who 
are salaried employees of the Government and detained witnesses) in the 
United States courts, including the District Court of Hawaii, the District 
Court of Porto Rico, and the Supreme Court of the District of Columbia, who 
attend court or attend before United States commissioners. at points so far 
removed from their respective residences as to prohibit return thereto from 
day to day, shall, when this fact is certified to in the order of the court or 
the commissioner for payment, be entitled, in addition to the compensation 
provided by existing law, as modified by this Act, to a per diem of $3 for ex- 
penses of subsistence for each day of actual attendance and for each day 
necessarily occupied in traveling to attend court and return home. 


















In determining the number of days for which the per diems of $2 
and $3 are to be allowed under said act the day is to be regarded as be- 
ginning on the hour at which it is necessary for the witness to leave 
his home in order to arrive at the place of trial at the appointed time, 
and the per diem will accrue for each period of 24 hours thereafter 
until the hour on which the witness could arrive at his home by the 
first available transportation after his dismissal as a witness—any 
fractional part of a day under such computation to be regarded as 
a day for per diem purposes. ~ 

As you do not state the hour on which it was necessary for Mr. 
Stech to leave his home nor whether he returned by the first avail- 
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able transportation after completing his testimony, I can not advise 


you at this time as to the exact amount authorized to be paid in 
addition to the authorized mileage. 


(A-14566) 
FOREST SERVICE—AUTOMOBILE HIRE, ROUND TRIPS 

As the regulations of the Forest Service provide that motor vehicles may be 
hired from employee owners when it is impracticable to hire commercial ma- 
chines, at rates to be agreed upon by any unit in keeping with local com- 
mercial custom, an employee whose automobile was hired to do hauling 
at a fixed rate per mile for the round trip is entitled to payment of the 
fixed rate for the return trip as well as for the outgoing trip, notwithstand- 
ing nothing was hauled on the return trip. 


Decision by Comptroller General McCarl, June 26, 1926: 

O. M. Wold, district fiscal agent, Forest Service, applied, May 1, 
1926, for review of settlement C-37143-A, dated March 10, 1926, 
wherein was disallowed credit for $9.32, being part of certain pay- 
ments made by him. The payments were for hire at 15 cents per 
mile of employee-owned automobiles used for hauling men, supplies, 
and equipment in connection with Forest Service work. The dis- 
allowance was at the rate of 8 cents per mile for the distance traveled 
on return trips, on the theory that nothing was liauled, and therefore 
only 7 cents per mile could be allowed as for official travel of the 
Forest Service employee. 

Decision of May 25, 1922, A. D. 6754, held that payment was au- 
thorized of a voucher for the hire of a Forest Service employee's 
automobile at the rate of 15 cents per mile for the transportation of 
a crew of fire fighters to headquarters. 

The Forest Service regulations provide that motor vehicles may be 
hired from employee owners, when it is impracticable to hire com- 
mercial machines, at rates to be agreed upon by any unit in keeping 
with local commercial custom and as determined by responsible ad- 
ministrative officers. It is stated that it was impracticable to hire 
commercial cars in the cases in question, and that it is customary in 
commercial practice to fix the rate for hauling at a fixed rate per 
mile for the round trip. The return trip is regarded as part of the 
job of hauling. 

Upon review, $9.32 is certified for credit in the accounts of O. M. 


Wold. 


(A-14184) 


CONTRACTS, BONUS FOR SAVING—HELIUM PRODUCTION 


Where a contract for the manufacture of helium for the United States pro- 
vided for an additional payment of compensation to the contractor by 
way of the “cost saving bonus” p'an; i. e., should the costs of production 
be reduced by the contractor during any calendar month below that 
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estimated and fixed by the contract, payment of the specified saving 
bonus to the contractor on the monthly saving to the Government as 
effected by lowering the production costs is authorized. 


Comptroller General McCarl to S. A. Snyder, Special Disbursing Agent, 

Bureau of Mines, June 28, 1926: 

There has been received your letter of April 30, 1926, requesting 
decision as to whether you are authorized to make payment on a 
voucher submitted for $521.90 in favor of the Linde Air Products 
Co., representing the “cost saving bonus” alleged to be due con- 
trdctor for the month of January, 1926, under its contract dated 
January 5, 1926, for the production of helium for the United 
States. 

By said contract the Linde Air Products Co. obligated itself to 
furnish certain services, etc., necessary to operate and maintain 
for a period of six months from January 1, 1926, the United States 
Helium Production Plant, located at Fort Worth, Tex., and which 
was transferred to the jurisdiction of the Bureau of Mines in ac- 
cordance with the act of March 3, 1925, 43 Stat. 1110, and to pro- 
duce therein helium as stipulated for the account and use of the 
United States. Section 13, Article III, of the contract provides: 

Whenever, during any calendar month that the said plant is. operated to 
produce helium, the CosT OF COMPANY OPERATED UNITS, as defined in Sections 
9 and 10 of Article III hereof, shall be less than an amount (hereinafter called 
“Konus Basis”) equal to the sum of (a) Eleven Thousand (11,000.00) Dollars, 
and (b) the product of Fifteen and Sixteen Hundredths ($15.16) Dollars, multi- 
plied by the number of thousands of cubic feet of contained helium produced 
during said month, the Bureau shall pay to the Company, in addition to the 
payments hereinbefore provided for, a sum of money herein called the cosr 
SAVING BONUS, equal to twenty-five per cent (25%) of the difference between 
the Bonus Basis and the cost OF COMPANY OPERATED UNITS for said months; 
provided, that the amount of contained helium produced during said month 
shall be computed on a pressure basis of 14.65 pounds per square inch absolute, 
and a temperature basis of 70° Fahrenheit, and shall be determined from the 
quantities of helium separated from the helium-bearing natural gas and com- 
pressed into cylinders or otherwise prepared for transportation or other pur- 
poses during said month and the weighted average purity of said helium, and 
provided, further, that the amount paid under the provisions of this section 
shall not exceed the sum of Forty Five Hundred Dollars (4,500.00) for any 
one month. 

The voucher submitted for $521.90 covers the claim of the con- 
tractor under the above-quoted section of the contract for its share of 
the savings effected in production costs during the month of January 
1926. 

The question involved in the submission is as to the legality of the 
bonus provision of the contract. A bonus is generally understood 
to be a sum given or paid beyond what is legally required. It is not 
a gift or gratuity, but is paid for some services or consideration and 
is in addition to what would ordinarily be given. Kenicott v. Wayne 
County, 16 Wall. (U.S. ) 452. The adoption by the Government of 
the “cost saving bonus” plan in the contract here involved appears 
to have been for the express purpose of inducing the contractor to 
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make a special effort to lower production costs, thereby reducing 
Government expenditures for helium under the contract. 

It has been held that a bonus provision in a contract for savings 
through special endeavor, as appears to be the case here, is not im- 
proper and does not invalidate the contract. 27 Comp. Dec. 898; 
Cohen, Endel & Co. vy. United States, 60 Ct. Cls. 512. See also de- 
cision of this office of August 19, 1921, Appeal 35614. 

The contract here provides for a bonus payment to the contractor of 
25 per cent of the savings effected in production costs of helium 
during any month of the contract, limited to $4,500. It is apparent 
that the United States would derive benefits from such savings. A 
detailed statement prepared by a Government accountant from the 
cost records of the United States Helium Production Plant, and 
attached to the voucher submitted, discloses that the cost-saving 
bonus under the contract for the month of January, 1926, was deter- 
mined as follows: 

Helium compressed for transportation 689,216 cubic feet 
Weighted average purity of helium 94.02 per cent 
Contained helium produced—689,216 x 94.02 per cent_- 648,001 cubic feet 


Bonus basis—$11,000 (648,001 x 15.16) $20, 823. 70 
Cost of company-operated units_....._.....-..-----_-- $18, 736. 10 


Thus the difference between the “ bonus basis” and the “ cost of 
for the month of January, 1926, was 


company-operated units ” 


$2,087.60. 

The contractor having effected a saving to the Government by low- 
ering the production costs of helium manufactured $2,087.60 for the 
month of January, 1926, it is entitled under the contract to 25 per 
cent of such savings, or $521.90. 

You are advised that payment on the voucher is authorized, if 
otherwise correct. 


(A-14829) 


COMPENSATION, ALLOWANCES—SUBSISTENCE OF CREWS ON 


VESSELS OF BUREAU OF NAVIGATION, DEPARTMENT OF COM- 
MERCE 


There is no authority under section 3 of the act of March 2, 1926, 44 Stat. 
161, to establish a mess for subsisting crews on vessels under the control 
of the Bureau of Navigation, Department of Commerce, on a commuta- 
tion basis of $1 per day, or $365 per annum, but if that rate has been 
established by the administrative office as constituting the reasonable 
value of the subsistence to the employees, the subsistence should be 
furnished by the Government making its purchases and paying other ex- 
penses from the regular appropriation as heretofore, and snowing on the 
pay rolls the total compensation fixed for the position (including the 
value of the subsistence as thus determined) and the deduction of the 
determined value of the subsistence furnished in kind, as required by 
decision of June 3, 1926, 5 Comp. Gen. 957. 
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Comptroller General McCarl to the Secretary of Commerce, June 28, 1926: 
I have your letter of June 12, 1926, as follows: 


In pursuance of sec. 3 of the act approved March 2, 1926, making appropria- 
tions for the Treasury und Post Office Departments, and in consideration of 
your communication of June 3, 1926 (A-12324), relating to allowances there- 
under to civilian employees in the field, this department has considered the 
matter of allowances to crews of the vessels of the Bureau of Navigation and 
proposes in lieu of furnishing subsistence in kind to commute the same at the 
rate of $1.00 per day, which long experience and regulation has proved a fair 
and adequate amount. 

The proposed regulation is as follows: “ The inspection vessels of the Bureau 
of Navigation may operate their vessels upon a commutation system, a daily 
allowance of one dollar per day per employee for such subsistence being hereby 
approved. This commuted subsistence allowance may be paid to the person in 
charge of the mess of the vessel on proper vouchers.” «The annual value of 
this allowance or $365.00 will be used in determining compensation of the 
several employees for the purposes of the retirement law. 

If this regulation meets your approval, which is hereby requested, it is pro- 
posed to issue further regulations for the government of the mess officers in 
accounting for funds thereunder. 

It is understood that heretofore the supplies for subsisting the 
crews of vessels have been purchased and the vouchers paid directly 
by the disbursing officer of the Department of Commerce, and that 
no value for the subsistence furnished to the employee has been defi- 
nitely determined nor deducted from the total salary rate paid the 
employee. Pursuant to the cited statute, effective July 1, 1926, the 
proposed regulation is understood to be for the purpose of placing 
a value to the employee on the subsistence furnished at the expense 
of the Government at the rate of $1 per day, or $365 per annum, 
the present cash salary to be increased by that amount, such increase 
to be paid into a mess fund instead of to the employee. 

The procedure contemplated by the cited statute was not to change 
the method of subsisting civilian employees of the Government 
after July 1, 1926, but simply to provide for determining the rea- 
sonable value of subsistence furnished in kind to the employees and 
for deduction of that value from the total salary rate fixed for 
the position on the basis of the duties performed. You state no 
reason nor show any necessity for changing ‘the existing method 
for subsisting the crews of vessels, and in the absence of such state- 
ment or showing this office may not approve the proposed procedure. 

If, however, $1 per day, or $365 per annum, has been determined 
by the administrative office as constituting the reasonable value of 
the subsistence to the members of the crews of vessels—and it would 
appear to this office that the amount fixed is reasonable—there would 


appear to be no reason why the subsistence should not be furnished 


by the Government making its purchases and paying other expenses 
from the regular appropriation as heretofore, and showing on the 
pay roll the total compensation fixed for the positions (including the 
value of the subsistence as thus determined) and the deduction of 
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the determined value of the subsistence furnished in kind, as re- 
quired by the decision of June 3, 1926, 5 Comp. Gen. 957. 

The establishing of a mess fund to be maintained by actually 
depositing therein the amount of the deductions is unnecessary and 
would appear to serve no useful purpose. 


(A-14487) 
MARINE CORPS PAY, LONGEVITY—WARRANT OFFICERS 


As the act of April 27, 1926, 44 Stat. 328, which authorized the appointment 
of Army field clerks and field clerks, Quartermaster Corps, then in the 
active service, as warrant officers of the Army, and the counting for pay 
and retirement purposes all classifield field service rendered by such 
former clerks as headquarters clerks and clerks of the Quartermaster 
Corps, is not applicable to all ‘warrant officers in the Army having the 
sume kind of service, it does not, by assimilation, apply to warrant oflicers 
with similar service in the Marine Corps. 

Section 9 of the act of June 10, 1922, 42 Stat. 629, expressly prescribes the 
buse rates of pay and longevity increase for warrant officers of the 
Marine Corps, and thereby precludes any assimilation to longevity pay 
prescribed for warrant officers of the Army. 


Comptroller General McCarl to the Secretary of the Navy, June 29, 1926: 
There has been received your request of May 21, 1926, for decision 
of questions presented by the paymaster, United States Marine Corps, 


relative to computing longevity of warrant officers of the Marine 
Corps who have had service as “field” clerks, Quartermaster De- 
partment, United States Marine Corps, under the annual appropria- 
tion act of April 27, 1904, and “ amendements ” thereto. 

It is stated in the submission that this question arises by reason 
of the act of April 27, 1926, 44 Stat. 328, relative to certain warrant 
officers of the Army, which provides: 

That hereafter Army field clerks and field clerks, Quartermaster Corps, now 
in active service, shall have the rank, pay, allowances, retirement privileges 
and benefits of warrant officers, other than those of the Army Mine Planter 
Service, and the Secretary of War is hereby authorized and directed to appo nt 
them warrant officers of the Regular Army: Provided, That in determining 
length of service for longevity pay and retirement they shall be credited with 
and entitled to count the same military service as now authorized for warrant 
officers, including service as Army field clerks and field clerks, Quartermaster 


Corps, and all classified field service rendered ds headquarters clerks and 
clerks of the Quartermaster Corps. * * * 


It is suggested that the act of June 10, 1922, removed the assimila- 
tion of the pay of warrant officers of the Marine Corps with warrant 
officers of the Navy, and by reason thereof their rates of pay and 
longevity are assimilated with that of warrant officers of the Army; 
also that by reason of such assimilation and the recent act of April 
27, 1926, quoted above, warrant officers of the Marine Corps are now 
entitled to count service as “field” clerks in the Quartermaster De- 
partment, Marine Corps, such service not being materially different 
from that of a clerk in the Quartermaster’s Department of the Army. 
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The act of August 29, 1916, 39 Stat. 625, changed the names of 
“ headquarters clerks ” to “ Army field clerks.” and a limited number 
of “clerks, Quartermaster Corps” to “field clerks,” making each 
class “ subject to the rules and articles of war.” This gave to such 
clerks a military status, whereas before their status was civilian. 
25 Comp. Dec. 280 and 419. 

The act of July 9, 1918, 40 Stat. 881-882, created warrant officers 
of the Army Mine Planter Service, and the act of June 4, 1920, 41 
Stat. 761, established in addition thereto other warrant officers to 
be appointed from noncommissioned officers, enlisted men, and per- 
sons serving or who have served as Army field clerks or field clerks, 
Quartermaster Corps. That act also prohibited further appointments 
as Army field clerks or field clerks, Quartermaster Corps. 

Civilian clerks for duty with the Pay and Quartermaster Depart- 
ments of the Marine Corps away from headquarters of the Marine 
Corps, were first provided for in the annual appropriation act of 
April 27, 1904, 33 Stat. 347, under pay of the civil force, which 
provision with some modification was repeated annually until such 
clerks were appointed warrant officers under the act of August 29, 
1916. 

Authority to count civilian service as headquarters clerks and 
clerks of the Quartermaster Corps is limited to those warrant officers 
of the Army appointed under the act of April 27, 1926. Being ex- 
pressly limited to the Army field clerks and field clerks, Quarter- 
master Corps, in the service as such on date of the act, it does not 
extend to warrant officers generally in the Army, nor does it apply 


to those warrant officers who may have been appointed from Army 


field clerks or field clerks, Quartermaster Corps of the Army, as 
authorized in the act of June 4, 1920. Being thus limited in its 
application to a special class of warrant officers in the Army and 
not applying generally to all warrant officers of like service therein, 
it is not a right that may by assimilation be applied to warrant 
officers of the Marine Corps. 

The question submitted is thus answered in the negative. In 
addition, it should be remarked that section 9 of the act of June 
10, 1922, provides: 

That commencing July 1, 1922, the monthly base pay of warrant offi- 
cers * * * of the Army and Marine Corps shall be as follows: * * * 
$148: * * * and they shall receive, as a permanent addition to their 
pay, an increase of 5 per centum of their base pay for each four years of serv 


ice in any of the services mentioned in the tithe of this act not to exceed 25 
per centum. * * * 


It is apparent that this provision removed the assimilation of 
the pay of warrant officers of the Marine Corps with warrant officers 
of the Navy; also that under said provision the pay of warrant offi 
cers in the Marine Corps is not determined by assimilation to the pay 
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of warrant officers of the Army, but expressly prescribed therein 
as much so as for warrant officers of the Army. Where pay is ex- 
pressly provided, assimilation thereof under prior basic laws does 
not apply. Decision A-13060, May 18, 1926, 5 Comp. Gen. 917. 


(A-14746) 
ARMY PAY, LONGEVITY—OFFICERS’ RESERVE CORPS 


Members of the Officers’ Reserve Corps on active duty for training are en 
titled only to be paid the base or period pay corresponding to their grade 
or rank as prescribed in seciion 3 of the act of June 10, 1922, 42 Stat 
G27, and to be credited with longevity in computing their active-duty pay 
for periods during which they held commissions as officers, as provided 
therein. Service as enliste’? men in the Army may not be counted in 
computing such longevity pay. 

Decision by Comptroller General McCarl, June 30, 1926: 

By settlement No, 0106266, dated January 13, 1926, there was 
allowed First Lieut. Hans H. Rudolph, Infantry, Officers’ Reserve 
Corps, Army, $213.34 for longevity pay and $70 for rental allowance 
for periods while on active service for training from March 20, 
1919, date of acceptance of commission in the Officers’ Reserve Corps, 
to July 26, 1925. 

The amount allowed is the difference between the pay and rental 
allowance of a first lieutenant of the Army with over 10 years’ 
service (third pay period) and pay and rental allowance of a first 
lieutenant, Officers’ Reserve Corps (second pay period), with less 
than three years’ service and with over three years’ service subse- 
quent to August 1, 1924. In compuiing the increase of pay for length 
of service, there was included 10 years, 8 months, and 1 day’s service 
as an enlisted man during the period from September 7, 1904, to De- 
cember 17, 1915. 

The active-duty pay of the members of the Officers’ Reserve Corps 
of the Army is provided by section 3 of the act of June 10, 1922, 
42 Stat. 627, as follows: 

That when officers of the National Guard or of the reserve forces of any 
of the services mentioned in the title of this act are authorized by law 
to recelve Federal pay, those serving in grades. corresponding to those of 
colonel, Heutenant colonel, major, captain, first lieutenant, and second lieuten- 
ant of the Army shall receive the pay of the sixth, fifth, fourth, third, second, 
and first periods, respectively. In computing the increase of pay for each 
period of three years’ service, such officers shall be credited with full time 
for all periods during which they have veld commissions as officers of any of 
the services mentioned in the title of this Act, or in the Organized Militla 
prior to July 1, 1916, or in the National Guard, or in the Naval Militia, or 
in the National Naval Volunteers, or in the Naval Reserve Force or Marine 
Corps Reserve Force when confirmed in grade and quatified for all general 
service, with full time for all periods during which they have perfomed active 
duty under reserve commissions, and with one-half time for all ether periods 
during which they have held reserve commissions, 

Under this specifie provision of law members of the Officers’ 
Reserve Corps ave entitled to be paid base or period pay correspond- 
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: : : : : ‘ Cc 
ing to their grade as therein prescribed and to be credited longevity 
in computing their active-duty pay with periods during which they f 
° * . 1 . { 
have held commissions as officers as therein stated. Service as an 
enlisted man is not authorized to be counted. Decision of May 15, » 
1924, Review 5420; 2 Comp. Gen. 115, 406, and 590. Pp 
Claimant’s service as a commissioned officer appears to have been a 
as follows: ci 
fi 
First Lieutenant United States Guards, from May 25, 1918, to Feb- e| 
I I Seneca cemnrepuerenctintinnneinetnnidatetedl ntl clades wanton thdecebes 0 8 12 ls 
Inactive service Officers’ Reserve Corps, from March 20, 1919, to July e 
15, 1922, one-half 3 years, 3 months, 26 days_................_._-__ oe a rs 
Active service Officers’ Reserve Corps, from July 16 to 30, 1922_____-_-_ 0 0 15 8! 
Inactive service Officers’ Reserve Corps, from August 1, 1922, to August u 
iy ee RT Ae 8 ORE, BE GRUB. ciscc ene netrmerene at wumom ov 
Active service Officers’ Reserve Corps, from August 12 to 26, 1923_._..0 0 15 n 
Inactive service Officers’ Reserve Corps, from August 27, 1923, to June c 
ee ea eae 04 BD e 
Active service Officers’ Reserve Corps, from June 16 to August 15, 0 
ON sin iaiese dithb bh ntnshine bach <rilerletatieloebhabtitebbictiivade titled O°8: (2 ¥ 
Inactive service Officers’ Reserve Corps, from August 16, 1924, to July r 
43/1085, neater of 10 months, 20 Guys... nee 0 5 138 I 
Active service Oflicers’ Reserve Corps, from July 12 to 26, 1925__--.-- 0 0 L s 
ie 
Claimant completed three years’ service authorized to be credited ' 
in the computation of his longevity pay on September 26, 1923. and 
for active service performed after that date he is entitled under the 
provisions of section 3 of the act of June 10, 1922, 42 Stat. 627, to base 
pay of the second pay period, $2,000 together with an increase of 5 ; 
per cent thereof, or pay at the rate of $175 per month. For active 
service performed after August 1, 1924, he received pay at the rate of 
. . . s 
$175 per month. He is entitled to the difference between pay 


received by him at the rate of $166.67 per month and pay at $175 per 
month for active service performed from June 16 to July 30, 1924— 
1 month, 15 days, at $8.33, or $12.49. No additional amount for 
rental allowance is due. 

Upon review there is allowed $12.49 instead of $283.34, and the 
difference, $270.95, is certified due the United States, which amount 
should be transmitted to this office without delay. 


(A-14770) 


APPROPRIATIONS—EMPLOYEES PERFORMING WORK FOR DIFFER- 
ENT BUREAUS IN SAME DEPARTMENT 





Where an employee of one bureau of a department performs work in another 
bureau of the same department, the salary of such employee may be 
apportioned among the appropriations for the different bureaus in propor- 

tion to the work performed for each. 
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Comptroller General McCarl to the Secretary of Agriculture, June 30, 1926: 


There has been. received your letter of June 11, 1926, reading as 
follows: 

Aside from the bureaus of this department whose operations include the 
administration of major engineering projects—as, for instance, the Bureau of 
Public Roads and in part the Forest Service—many of our branches find 
occasion from time to time for the temporary use of engineers. Illustrative 
examples are the design, purchase, or construction of temperature and humidity 
control systems, refrigerating plants, pumping plants, electrical equipment, 
farm machinery, and installations involving problems in steam engineering, 
electrical engineering, strength of materials, etc., either in the Washington 
laboratories or at the field stations. The engineering services required are 
either advisory and consultative or consist in the preparation and checking of 
specifications and the consideration of the relative merits from an engineering 
standpoint of apparatus to be purchased or constructed by the department for 
use in connection with research and other projects. 

The division of agricultural engineering in the Bureau of Public Roads 
maintains an engineering staff equipped for the rendition of services of this 
character. The department, in the interest of economy and to secure more 
effective handling of its work, desires to encourage and extend the availability 
of this technical personnel to its bureaus. It is believed, however, that this 
utilization can be most advantageously and equitably made upon the basis of 
reimbursement to the funds of the Bureau of Public Roads from the appro- 
priations of the requiring bureaus for the time actually consumed in the con- 
sultations or other engineering services. Reimbursement has been planned 
only in the case of work requiring a day or more of the time of the engineers. 
For briefer assignments no charge would be made. 


Your decision is requested as to whether transfers of funds on the basis 
proposed are permissible. * * * s 


The general rule in cases where one establishment of the Govern- 
ment lends the services of an employee to another is that the pay- 
ment by the establishment receiving the benefit of the services covers 
only the expenses incurred by the employee during the period of 
time he is engaged in the work of the borrowing establishment, the 
salary of such employee remaining a charge against the appropria- 
tion or fund of the establishment lJending the services. However, 
where, as in the instant case, the appropriations involved are for 
different bureaus under the control of one department, there appears 
to be no reason why the salary of an employee may not be prorated 
among the different appropriations so as to charge each appropria- 
tion with the value of the services rendered to the bureau for which 
such appropriation is made. This might be done where one dis- 
bursing officer makes payments from all the appropriations involved 
by showing on the pay rolls the time spent on the work for each 
bureau and dividing the amount of the salary between the appro- 
priations on a basis approximating the extent of the service rendered 
under each (see decision of April 27, 1926, A-13378), or, as suggested 
by you, by paying the entire salary from one appropriation and 
reimbursing said appropriation from the other on the basis of the 
days spent on work under each. The latter method is feasible, 
whether payments under the various appropriations are made by 





1038 DECISIONS OF THE COMPTROLLER GENERAL 


one disbursing officer or by several, and it would appear to be more 
expedient. 
The question is answered accordingly. 


— 


(A-14780) 
ARMY PAY—RETIRED—LONGEVITY 


Officers of the Army retired prior to July 1, 1922, are entitled, by virtue of the 
act of May 8, 1926, 44 Stat. 417, to have their retired pay computed on 
the basis of pay provided by the act of June 10, 1922, 42 Stat. 625, the 
rate of base pay being determined by the length of service on June 30, 
1922. All active service after retirement may be credited for longevity 
increase in retired pay, but active service after retirement and after June 
30, 1922, does not entitle to advancement for retired-pay purposes from 
one pay period to another under the act of June 10, 1922. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

June 30, 1926: 

There has been received your letter of June 7, 1926, transmitting 
@ voucher in favor of Maj. Burt W. Phillips, retired, United States 
Army, in the amount of $33.54, for difference between retired pay as 
major with over 24 years’ service, fourth pay period, and retired pay 
as major with over 24 years’ service, fifth pay period, from May 8 to 
31, 1926, and requesting decision whether payment thereof is au- 
thorized. 

The voucher shows that Major Phillips was retired December 11, 
1919, having had 21 years, 5 months, and 24 days’ service for longev- 
ity-pay purposes. It is stated that he has had active service since 
retirement from November 2, 1921, to February 22, 1924, a period of 
2 years, 3 months, and 21 days and not 2 years, 8 months, and 28 
days as stated on the voucher, making a total of 23 years, 9 months, 
and 15 days. The computation on the voucher shows a total of 24 
years, 2 months, and 22 days, and on the assumption the error is as 
to dates during which active service was rendered after retirement 
the question will be considered. The difference in pay on the basis 
of such service is claimed as authorized by the act of May 8, 1926, 
44 Stat. 417, as follows: 


That hereafter the retired pay of the officers and warrant officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall not 
be less than that provided for the officers and warrant officers of these services 
of equal rank and length of service retired subsequent to that date: Provided, 
That nothing in this Act shall operate to reduce the pay of any officer or war- 
rant officer now on the retired list. 

§$ec. 2. That all Acts or parts of Acts inconsistent with this Act are hereby 
repealed. 


The promotion of officers on the retired list by reason of active 
service after retirement authorized by the acts of June 3, 1916, 39 
Stat. 183; July 9, 1918, 40 Stat. 890; and June 4, 1920, 41 Stat. 786, 
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was specifically prohibited by section 17 of the act of June 10, 1922, 
42 Stat. 632, effective July 1, 1922. Accordingly the pay period for 
the purpose of computation under the act of May 8, 1926, of the re- 
tired pay of officers retired prior to July 1, 1922, must be based on 
the officer’s total service on the active list and active duty after retire- 
ment to and including June 30, 1922; advancement for retired pay 
purposes from one pay period to another under the act of June 10, 
1922, 42 Stat. 625, is not authorized by reason of active service per- 
formed after retirement and subsequent to June 30, 1922. 3 Comp. 
Gen. 212; 5 id. 195. ’ 

Major Phillips at time of retirement had completed 21 years, 5 
months, and 24 days’ service. Subsequent to retirement and prior to 
July 1, 1922, he was on active duty 7 months and 29 days (from No- 
vember 2, 1921, to June 30, 1922), making a total of 22 years, 1 
month, and 23 days’ service, entitling him to base pay of the fourth 
period. 

Under the rule stated in the decision of October 16, 1923, 3 Comp. 
Gen. 212, for the computation of the pay of an officer of the Army re- 
tired subsequent to June 30, 1922, and by virtue of the act of May 8, 
1926, cited, on the assumption he has completed 24 years’ active serv- 
ice, including active service both before and after retirement, Major 
Phillips is entitled to retired pay at the rate of $3,150 per annum, 
being three-fourths of $3,000, base pay of the fourth period, the 
active pay of a major of over 14 and less than 23 years of service, in- 
creased by 40 per cent, or 5 per cent for each period of three years’ 
service, computed on the basis of the total service shown on the 
voucher both before and after retirement, $4.200. He seems to have 
been paid $201.25 for the period from May 8 to 31, 1926, and no fur- 
ther payment is authorized for this period. 

You are advised that payment of the voucher is not authorized. 


(A-14786) 


POSTAL SERVICE—RELEGATION OF POST OFFICES FROM THIRD 
CLASS TO FOURTH CLASS 


A post office which was of the fourth-class during the first half of the calendar 
year 1924 and of the third class during the last half of the same calendar 
year and all of the calendar year 1925, and the gross postal receipts thereof 
during each of the calendar years 1924 and 1925 were less than $1,500 and 
more than $1,400, should be relegated to the fourth class effective July 1, 
1926. 


Comptroller General McCarl to the Postmaster General, June 30, 1926: 
I have your letter of June 11, 1926, as follows: 


A decision is requested as to the proper construction of the part of section 1 
of H. R. 11444, approved February 28, 1925, reclassifying the salaries of post- 
masters and employees of the Postal Service and readjusting their salaries and 
compensation on an equitable basis, reading as follows: 
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“* * 


That when the gross postal receipts of a post office of the third 
class for each of two consecutive calendar years are less than $1,500, or when in 
any calendar year the gross postal receipts are less than $1,400, it shall be 
relegated to the fourth class.” 


The question presented in the application of the provision of law quoted 
above is whether an office that was advanced to the third class during the cal- 
endar year ended December 31, 1924, as, for instance, on Cetober 1, 1924, and 
the gross receipts of that office for each of the calendar years ending Decem- 
ber 31, 1924 and 1925, fall below $1,500, shall be relegated to the fourth class on 
July 1, 1926, notwithstanding the fact that during a part of the year 1924 it 
was in the fourth class. Does the language of the law “ when the gross postal 
receipts of a post office of the third class” contemplate that an office must have 
been third class for two full calendar years during the time the postal receipts 
fall below $1.500 before it can be relegated to the fourth class at the next 
adjustment period, provided that the receipts for the full calendar year during 
which the office was in the third class amounted to more than $1,400? 

The portion of the statute quoted in your submission is found 
in section 1 of the act of February 28, 1925, 43 Stat. 1054. 

The condition on which the relegation of a post office from third 
class to fourth class is specified in the statute is the reduction in the 
amount of gross postal receipts of the office to less than $1,500 during 
each of two consecutive calendar years, or to less than $1,400 in any 
calendar year. The statute does not stipulate that the office shall 
have been a third-class office for all of the first of the two consecutive 
calendar years in the first instance, nor the entire calendar year in 
the second instance. 

Your illustration of the fourth-class office having been advanced 
to third class October 1, 1924, is not understood in view of the provi- 
sion of section 1 of the act of February 28, 1925, supra, and as 
amended by the act of June 4, 1926, 44 Stat. 696, for advancement of 
offices from fourth class to third class only on July 1, except, within 
the discretion of the Postmaster General, when unusual conditions 
exist at the office, based on receipts of the preceding quarter, and then 
the return to fourth class when the unusual conditions cease to exist, 
is made at the begining of any quarter, based on the reduction of 
receipts during the preceding quarter, without regard to the general 
provisions quoted in your letter governing relegation of offices from 
third class to fourth class. 

Assuming, however, in the illustration given that the office was in 
the fourth class for the first half of the calendar year 1924 and in 
the third class the last half of the same calendar year and all of the 
calendar year 1925, and the gross postal receipts of the office were less 
than $1,500, but more than $1,400, during each of the calendar years 
1924 and 1925, the office should be relegated to the fourth class, effec- 
tive July 1, 1926. The same principle has been announced with 
respect to advancement of offices from fourth class to third class on 
July 1, 1924. 4 Comp. Gen. 830. 

The question submitted is answered accordingly. 
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(A-14846) 


DEPARTMENTS, EXECUTIVE, SERVICES BETWEEN—ADVANCES TO 
SIGNAL CORPS FOR TRANSMISSION OF MESSAGES 


Under the provisions of the act of April 15, 1926, 44 Stat. 267, authorizing 
the heads of departments or establishments to “transfer in advance to 
the Signal Corps of the Army * * * such amounts as may be neces- 
sary to defray the expenses of transmitting messages,” the transfer of 
such amounts may be made by disbursing officer’s check, the funds to 
be deposited and kept in an appropriation account in the Treasury desig- 
nated “War Department message center,” and properly accounted for by 
the finance officer under such heading. 


Comptroller General McCarl to the Secretary of War, June 30, 1926: 
I have your letter of June 14, 1926, as follows: 


Attention is invited to the following legislation which was carried in the 
War Department appropriation act for the fiscal year 1927, approved April 
15, 1926, 44 Stat. 267: 

“* * * Provided, That hereafter the head of any department or estab 
lishment of the Government, in his discretion, may transfer in advance to the 
Signal Corps of the Army, from appropriations available for the transmission 
of messages, such amounts as may be necessary to defray the expense of 
transmitting messages turned over by him to that corps, including the pay- 
ment of toll charges of commercial carriers, the leasing of facilities required 
for transmitting messages, and the installation and maintenance of such 
facilities.” 

To carry this legislation into effect it is necessary for the head of a depart- 
ment or establishment of the Government to transfer to the Signal Corps of 
the Army funds in an amount estimated as’suflicient ‘to cover expenses neces- 
sarily incident to the transmission of messages, payment of toll charges, ete. 
The ordinary procedure in transferring funds from one department of the 
Government to another is by Treasury appropriation transfer warrant. Using 
this method to carry out the provisions of the legislation quoted above is 
undesirable, as it would mean at least forty-two (42) new appropriation 
accounts would be added to the ledgers maintained in the office of the Chief 
of Finance and the Treasury Department and a probable addition of the 
same number of accounts to the ledgers of your office, with a strong probability 
that this number might be increased from twenty-five to forty per cent. The 
amount of funds under each appropriation will necessarily be small, less than 
$10.00 in many instances, and it is not believed the amount of work involved 
would justify handling these transfers by appropriation transfer warrants. 

Subject to your approval, the following plan is proposed to carry into effect 
the provisions of the legislation quoted above and to eliminate the large 
amount of work required if funds are transferred by appropriation transfer 
warrant: 

a. The department or establishment desiring to have the Signal Corps 
transmit its messages will advance, by check drawn to the order of the Chief 
Signal Officer, U. S. Army, at the beginning of each fiscal year an amount 
estimated as sufficient to cover the cost of messages to be transmitted by the 
Signal Corps, and such additional amounts during the year as may be re- 
quired for this purpose. 

b. The Chief Signal Officer will, upon receipt of check, forward same to 
the Chief of Finance, U. 8. Army, for collection and deposit in the Treasury 
of the United States for the credit of an appropriation account entitled “ War 
Department message center, 1927” (year to be redesignated for each subse- 
quent fiscal year). 

ec. The Chief of Finance will allocate these funds to the Chief Signal Of- 
ficer, who will handle them in the same manner as now prescribed for funds 
appropriated to the War Department. 

d, Bills properly chargeable to this fund will be certified for payment 
by the proper official of the Signal Corps to the Finance Officer, U. S. Army, 
Washington, D. C., for payment. That officer will include the paid vouchers 
in his regular account to be submitted to the General Accounting Office for 
final audit. 
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e. The office of the Chief of Finance will maintain a record of receipts and 
expenditures for each department, establishment, or subdivision of an estab- 
lishment, using a code system on all vouchers, which vouchers, bearing their 
proper code number, will accompany the paid accounts to the General Ac- 
counting Office, where they may, if desired, be audited in connection with the 
amounts advanced by departments, establishments, and subdivisions ‘hereof. 

f. At the close of each fiscal year any balance remaining to the credit of 
a department, establishment, or subdivision thereof not required to meet an 
outstanding unliquidated obligation will, by direction of the Chief «. Finance, 
be refunded to the department, establishment, or subdivision entitled thereto 
by check drawn by the Finance Officer, U. 8. Army, Washington, D. C. When- 
ever it is ascertained that the amount to the credit of a department, establish- 
ment, or subdivision thereof is greater than required for the fiscal year, any 
excess amount may be returned to the department, establishment, or subdivision 
thereof by the method indicated above. 

g. The Chief of Finance will furnish annually, or at shorter intervals if 
desired, to the head of any department or establishment of the Government a 
statement showing the charges made against the amount of funds advanced 
and the unexpended balance, if any. 


If approval is given to adopt the procedure herein outlined, permitting the 
departments and establishments of the Government which desire to utilize 
the Signal Corps facilities in the transmission of messages to make advance 
payment by check to the Signal Corps, the work of this department in ac- 
counting for the receipt and expenditure thereof will be greatly simplified 
and all paper work in connection therewith reduced to the minimum consistent 
with good accounting. 

In view of the terms of the provision quoted in your submission 
there would appear to be no legal objection to making the author- 
ized advances by means of disbursing officers’ checks instead of by 
transfer appropriation warrants. Each such advance, however, 
should be supported by a voucher in the accounts of the disbursing 
officer making same, showing the appropriation or appropriations 
from which made and the amount chargeable to each. 

In the rendering of accounts by the finance officer under the appro- 
priation accobunt “War Department message center” the monthly 
account should contain an abstract or schedule of all advances re- 
ceived, showing the appropriation and department involved and 
such other information as will readily enable this office to identify 
the item with the corresponding item in the account of the disburs- 
ing officer from whom the advance was received. Each voucher in- 
volving the disbursement of funds from such appropriation account 
should show in addition to the department involved, such informa- 
tion as will disclose the object of the expenditure, the authority for 
incurring the same, and any other information tending to show what 
appropriation of the department involved is chargeable. 

At the close of each fiscal year, when a final report is made by 
the finance officer to the department or establishment involved rela- 
tive to the funds advanced and disbursed, a copy thereof should be 
furnished this office with the accounts of the officer closing his 
account for that fiscal year. This report should show in detail the 
amount or amounts advanced by the department or establishment 
under each appropriation involved and the cost of the services and 
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amount of expenditures chargeable thereto, giving voucher numbers, 
dates of payments, etc., identifying the disbursements previously 
made by the officer. It should also show such outstanding obliga- 
tions as have not been liquidated, and the refunds to the bureaus or 
departments involved should be based upon such report. 

The plan of procedure as outlined in your letter, subject to require- 
ments herein indicated, is authorized. 


(A-14910) 
VIRGIN ISLANDS—PUBLIC OFFICES 


The office of chief clerk of the department of agriculture, commerce, and labor 
of the government of the Virgin Islands is a public office within the mean- 
ing of the provision in the act of May 21, 1926, 44 Stat. 594, which prohibits 
payment from the appropriation made for expenses of the government of 
the Virgin Islands to anyone holding public office under the government of 
said islands who owes allegiance to any country other than the United 
States of Amrica. 


Comptroller General McCarl to the Secretary of the Navy, June 30, 1926: 

I have your letter of June 24, 1926, requesting decision whether 
the position of chief clerk in the department of agriculture, com- 
merce, and labor, an executive department of the government of the 


Virgin Islands, is a public office within the meaning of the provi- 
sion in the act of May 21, 1926, 44 Stat. 594, hereinafter quoted, so 
that payment of salary to Walter Watson, who is a British subject, 
and who has held the position of such chief clerk for the past year 
and a half, will be prohibited by said provision. 

The provision in question is as follows: 


TEMPORARY GOVERNMENT FOR WEST INDIAN ISLANDS.—For expenses incident 
to the occupation of the Virgin Islands and to the execution of the provisions 
of the Act providing a temporary government for the West Indian Islands 
acquired by the United States from Denmark, and for other purposes, approved 
March 38, 1917, to be applied under the direction of the President, $280,000 
* * * provided no part of the $280,000 be paid to anyone holding office in 
the Colonial Councils of the Virgin Islands or other public office under the 
government of said islands who owes allegiance to any country other than the 
United States of America. 


The act of March 3, 1917, 89 Stat. 1132, provides: 


That, except as hereinafter provided, all military, civil, and judicial powers 
necessary to govern the West Indian Islands acquired from Denmark shall 
be vested in a governor and in such person or persons as the President may 
appoint, and shall be exercised in such manner as the President shall direct 
until Congress shall provide for the government of said islands: Provided, 
That the President may assign an officer of the Army or Navy to serve as such 
governor and perform the duties appertaining to said office: And provided 
further, That the governor of the said islands shall be appointed by and 
with the advice and consent of the Senate: And provided further, That the 
compensation of all persons appointed under this Act shall be fixed by the 
President. 
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The act of July 12, 1921 (42 Stat. 123), making appropriation for 
expenses incident to the occupation of the Virgin Islands contained a 
proviso as follows: 


* * * ‘That no person owing allegiance to any country other than the 


United States of America shall be eligible to hold office as a member of the 
colonial councils of the Virgin Islands of the United States nor to hold any 
public office under the government of said islands. * * * 


In the case of United States vy. Hartwell (6 Wall. 385, 393) an 
office is defined as follows: 


An office is a public station, or employment, conferred by the appointment of 
government. The term embraces the ideas of tenure, duration, emolument, and 
duties. 


In the case cited a clerk in the office of the Assistant Treasurer of 
the United States at Boston, appointed by the Assistant Treasurer 
with the approbation of the Secretary of the Treasury, was held to 
be a public officer within the meaning of the act of August 6, 1846, 
9 Stat. 59. Following the definition of an office as quoted, supra, 
with reference to the defendant in the case, the court said: 


The employment of the defendant was in the public service of the United 
States. He was appointed pursuant to law, and his compensation was fixed by 
law. Vacating the office of his superior would not have affected the tenure of 
his place. His duties were continuing and permanent, not occasional or tem- 
porary. They were to be such as his superior in office should prescribe. 


The request for decision does not show in what manner the chief 
clerk of the department of agriculture, commerce, and labor of the 
Virgin Islands was appointed. From the wording of the act of 
March 3, 1917, supra, providing a temporary government for the 
West Indian Islands acquired from Denmark, in common parlance 
now called the Virgin Islands, namely, that the civil power necessary 
to govern said islands shall be vested in such persons as the Presi- 
dent may appoint and shall be exercised in such manner as the Presi- 
dent shall direct, and that the compensation of all persons appointed 
under said act shall be fixed by the President, it may be assumed that 
the appointment was made by authority of the President. Under the 
authority conferred upon him by the act of March 3, 1917, the Presi- 
dent has issued numerous Executive orders relative to the Virgin 
Islands, in some of which he has delegated certain powers to the 
Secretary of the Treasury, the Secretary of the Navy, and the Secre- 
tary of Commerce of the United States. 

By Executive order of June 25, 1924 (No. 4035), the amount ap- 
propriated for the temporary government of the Virgin Islands for 
the fiseal year 1925 by the act of May 28, 1924, 43 Stat. 184, was 
placed to the credit of the Governor of the Virgin Islands. The 
order also provided that the governor should appoint and fix the 
salaries of those persons employed by the government of the Virgin 
Islands of the United States whose positions and salaries are not 
specified in the annual budgets of the two colonial councils There is 
a similar provision as to appointment, etc., in the Executive order 
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of April 2, 1925 (No. 4188), placing to the credit of the governor 
the amount appropriated for the fiscal year 1926 by the act of Feb- 
ruary 11, 1925, 43 Stat. 863. Each of said appropriations provides 
that it is to be applied under the direction of the President. 

In view of the various statutory provisions quoted or cited and of 
the definition of a public office made by the Supreme Court of the 
United States, I am constrained to hold that the position of chief 
clerk of the department of agriculture, commerce, and labor of the 
government of the Virgin Islands is a public office within the mean- 
ing of the proviso in the act of May 21, 1926, supra, and therefore 
that the use of any part of the appropriation of $280,000 made in 
said act to pay the salary of said office to Walter Watson, a British 
subject, would be in direct contravention of said provision. 

The question is answered accordingly. 











APPENDIX 


ALLOCATION OF FUNDS BY ONE ESTABLISHMENT OF THE GOV- 
ERNMENT TO ANOTHER 


|Cireular No, 22] 
OcroBeEr 5, 1925. 

In the matter of transfer of appropriated funds by one establishment of the 
Government to another as allocations either under the provisions of section 7 
of the act of May 21, 1920 (fortifications act), 41 Stat. 613, for the procurement 
of services and supplies by one executive department or establishment for another, 
or under annual appropriation acts for scientific investigations by the Bureau of 
Standards or the Sane of Mines on behalf of some other establishment, it is 
necessary that there be furnished certain information requisite to the proper 
handling and consideration of requests therefor: 

1. Hereafter each application for transfer of appropriated funds, by the 
establishment of the Government requesting the services or supplies, will quote 
the specific terms of the appropriation or appropriations under which the funds 
are to be allotted, giving title and statute references, and state in detail the 
arrangements made, if any, with the establishment procuring the supplies or 
services and the object and necessity for the allocation requested. 

2. Each application and the transfer appropriation warrant, when transmitted 
to the General Accounting Office for countersignature, must be accompanied by 
a report by the establishment of the Government to whose credit the allocated 
funds are to be carried, setting forth in detail, from its standpoint, the following 
information: 

(A) The object of the allocation and the necessity therefor, full explanation 
to be given with particular regard to the need for the funds for direct expenditure 
and reasons why the adjustment of appropriations by transfer settlement or 
disbursing officer payment after the expenses have been incurred under an appro- 
priation or appropriations available for the purpose would not be adequate. 

(B) A statement showing the total estimated amount required for the complete 
object of the allocation if more than one allocation is to be needed and requested, 
the amount of the instant allocation and the amount or amounts of previous 
allocations for the same object, if any. 

(C) Classification of estimated expenditures of the total amount to be allocated 
for the purpose, by amount and character of (a) labor, (b) other services, (c) 
supplies, (d) equipment, with full explanation and segregation if other than direct 
labor or services or expendable supplies or equipment, and (e) miscellaneous, with 
a detailed explanation as to any unusual items. 

3. The proper facts must be stated to show that the functions of the per- 
forming hakiebenanh are such as ordinarily operate in the work or services to 
be performed or material or equipment to be furnished pursuant to the allocation 
and that existing facilities, equipment, and personnel available for the attainment 
of the object contemplated by the allocation are sufficient therefor and increase 
thereof will not be required thereby. 

4. Each application for transfer and report by the procuring establishment’ 
should be submitted in duplicate. 

J. R. McCart, 


. Comptroller General of the United States. 


EXAMINATION OF RECORDS BY CLAIMANTS OR THEIR REPRESENTA- 
TIVES NOT AUTHORIZED WHEN MATTER PERTAINS TO A SUIT 
OR PROCEEDING AGAINST THE UNITED STATES 


\Circular No. 23] 
NOVEMBER 20, 1925. 
(Relating to office procedure and not of general information.) 
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APPENDIX 


ESTABLISHING A DIVISION OF PERSONNEL 


[Circular No. 24] 
Marcu 31, 1926. 
There is hereby established, effective April 1, 1926, in the General Accounting 
Office a division of personnel, with a chief of division, assistant chief of division, 
and such clerks as may be assigned thereto. 
The duties thereof shall be performed under the supervision of the Comptroller 
General and shall include all matters relating to personnel in the General Account- 
ing Office; those relating to appointments, transfers, promotions, reductions, 
removals, and all other changes in the personnel of the establishment, including 
applications for positions and the consideration of recommendations concerning 
the same; the preparation and submission to the Comptroller General of all 
matters concerning the personnel of the establishment under the civil service law 
} and the rules and regulations; the time and leave records of employees; the 
compilation of statistics in regard to personnel, including all data required for the 
budget officer, the Official Register, etc.; the custody of oaths of office, records 
pertaining to official bonds, service records of officers and employees; the efficiency 
records and ratings of employees; the classification of employees under the classi- 
fication act; working conditions of employees and their general welfare; all 
correspondence and records relating to the foregoing, and such additional duties 
as may from time to time be assigned by the Comptroller General to such division. 
The division of appointments is hereby discontinued, and the duties thereof 
and the employees now assigned thereto are hereby assigned to the division of 
; personnel. 
J. R. McCartu, 
Comptroller General of the United States. 


SATURDAY HALF HOLIDAYS, 1926 
{Circular No. 25] 

May 17, 1926. 

(Relating to office procedure and not of general information.) 


ORGANIZATION OF THE CLAIMS DIVISION OF THE GENERAL 
ACCOUNTING OFFICE 


' (Circular No. 26] 
JuNE 19, 1926. 
1. Effective July 1, 1926, the claims division shall have in charge a chief of 

division with four assistant chiefs of division, and such division shall have the 
following sections and such additional séctions and units as may be hereafter 
authorized: 

Civil sections. 

Transportation sections. 

Military section. 

Preliminary section. 


2. The civil, transportation, and military sections shall each have in charge 
an assistant chief of division, and all claims shall be examined and prepared 
_in such sections for the action of the chief of division or, under his direction, for 
the assistant chief of division in immediate charge of the work, or the chief of 
section. 

3. The preliminary section shall have in charge a chief of section, who will 
perform the duties assigned, under the supervision of the chief or assistant chief 
of division. 

4. The assistant chiefs of division will act for and in the absence of the chief 
of division, as directed. 

J. R. McCart, 


Comptroller General of the United States. 
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REPORTS TO CONGRESS 


[Bulletin No. 8] 
NovemMBer 18, 1925 
(Relating to office procedure and not of general information.) 
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STATEMENT OF UNITED STATES GOVERNMENT OFFICIAL 
TELEPHONE TOLL SERVICE 


[Bulletin No. 9} 


May 18, 1926. 

1. Attention is invited to office letter of May 18, 1926, addressed to the special 
representative of the American Telephone & Telegraph Co., approving for the 
use of its subsidiary companies a form of statement of official toll service which 
will accompany and eS: their regular bills rendered against the Government 
for telephone service, Said bills of the companies and their supporting papers 
should be attached to and made a part of the approved form or forms of *‘ Public 
voucher for purchases’and services other than personal,” and the use for this 
purpose of all other forms now used for vouchering telephone toll charges should 
be discontinued. When the payee’s certificate approved in letter of May 18, 
1926, supra, appears on the companies’ bills the certificate of payee on the pur- 
chase voucher form will not be required. 

2. While this form of telephone toll service has been approved for use by the 
subsidiary companies of the American Telephone & Telegraph Co., it is desired 
that its use be extended as rapidly as possible to the independent telephone com- 
panies, and to this end the cooperation of the departments and establishments 
is desired by bringing the requirements of this bulletin to their attention. 

3. In order to lend all possible aid in preventing the payment of telephone toll 
charges by the Government for messages not on official business it is requested 
that each department and establishment shall maintain a system of recording 
toll messages, on a separate slip as is now done in several services, or in other 
convenient form, which will show, among other things, in case of each message 
the person, place, and telephone number, both calling and called. The record of 
toll messages thus made should be carefully checked against the bills of the tele- 
phone companies, and all charges for messages found to be unofficial and un- 
authorized and therefore not a proper charge against the Government should 
be eliminated therefrom, in order to insure the correctness of the statement in 
the administrative certificate on the purchase voucher that the services covered 
by the voucher were necessary for the public service. 

J. R. McCart, 
Comptroller General of the United States. 


Form Approved b an 
Comptroller General G.8, THE ALPHA TELEPHONE COMPANY Form 8. N. 650 


May 18, 1926 
STATEMENT OF U. 8. GOVERNMENT OFFICIAL TOLL SERVICE 


, 19__ (both dates inclusive) 


Telephone No 
(Name of U. 8. Govt. service) (Name of exchange) 


baad EXPLANATION OF CODE 
A.—Appointment rate. M.—Messenger tall rate. N.—Night rate, mid- R.—Report charge. 
E.—Evening rate, 8.30 M. S.—Messenger serv- night to 4.30 a. m. No code.—Station 
p. m. to midnight. ice. P.—Person to personrate. station day rate. 


Charge 
a 
PLACE CALLED . | REMARKS 
rit | aaa. | rita | AS | oe |S 
| period | tional | period minutes | (Not to be used by 
| _|_Telephone Co.) _ 
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STANDARD TRANSPORTATION REQUEST 


[General Regulations No. 46] 
Octoper 16, 1925. 

1. The following standard forms of Government request for transportation are 
hereby prescribed and published for general use throughout the Government 
service, effective December 1, 1925, in lieu of standard transportation forms 
Nos. 1, 2, 3, and 4 prescribed by Treasury Department Circular No. 49, 
June 19, 1915: 

Form 1028—Cover of transportation book (front, outside and inside, and 
back, outside). 

Form 1029—Tabulation sheet (insert). 

Form 1030—Transportation request (original). 

Form 1031—Transportation request (memorandum). 

2. Transportation requests will be used for both land and water transportation, 
including ocean travel, and for sleeping-car service. Land and water transporta- 
tion embrace transportation by any common carrier, holding itself out and 
commonly recognized as such, which maintains a service for the general public. 
Requests will not be used where the value of the transportation is less than $1. 

3. In order to utilize, so far as practicable, the supply of old standard trans- 
portation Forms Nos. 1, 2, 3, and 4 on hand in the various departments and 
establishments, said forms may continue to be used until the supply is exhausted, 
but not later than June 30, 1926, after which date transportation companies will 
honor requests for transportation only when made on standard Form 1030. The 
new standard forms (Nos. 1028-1031) will be printed only at the Bureau of 
Engraving and Printing, and requisition therefor should be addressed to the 
Secretary of the Treasury (division of printing). All unused requests of the old 
series remaining on hand June 30, 1926, and thereafter all unused requests of 
the new series which may no longer be required, should be accounted for and 
returned to the Secretary of the Treasury (division of printing). 

4. The original request will be printed on light-green paper and the memo- 
randum on white paper. The original should be signed by the issuing officer 
in his own bona fide handwriting before presentation to the carrier and by the 
traveler in his own bona fide handwriting when the transportation or ticket for 
same has been furnished. Both forms should be completed by typewriter, 
indelible pencil, or pen, and 2 legible carbon must always be secured. 

5. Books of transportation requests containing five requests, or multiples 

thereof, may be issued in blank to travelers, as may be required, by an officer 
of the department or establishment duly authorized to issue them. The officer 
issuing a book of transportation requests to a traveler will show the transaction 
in the space provided therefor on the first tabulation sheet (Form 1029), and 
thereafter whenever a book is returned with unused requests and they are later 
reissued in blank the returns and reissues will be shown in the proper space on 
the first tabulation sheet and subsequent tabulation sheets, if any. Books 
returned with less than five unused requests should not be reissued to a traveler, 
but should be canceled or used only when issued and signed by the head of the 
office concerned. When transportation requests, issued in blank to a traveler, 
are used by him to obtain transportation, he will sign them as issuing officer. 
* 6. When a traveler signs a request both as issuing officer and traveler, the 
carrier will require him to exhibit the book from which the request was taken, in 
order to ascertain the name of the person to whom such book was issued, and will 
then require him to establish his identity, by an official card provided for the 
purpose, as the person to whom such book was issued. Such official card should 
show the name (including Christian name) and title of the traveler, and date of 
issue; should indicate generally the traveler’s duties sufficiently to demonstrate 
the authority for the transportation and incidental services requested; should 
be signed at time of issue by the administrative officer having immediate super- 
vision over the duties of the traveler and by the head of the department or inde- 
pendent establishment concerned, or bureau or service thereof, or some one duly 
authorized to sign for them; and should be countersigned by the traveler. 

7. Any departure from the standard transportation request forms herein 
approved will not be permitted, except as may hereafter be authorized, but this 
shall not be construed to prevent a department or establishment from ordering 
printed on the forms used by it, when more economical and advantageous to do 
so, the name of the department or establishment, name of bureau or service, 
place of issue, title of issuing officer, title of appropriation or fund chargeable, 
and title of head of department or establishment on back of cover. 
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8. In printing the serial numbers on transportation requests each period of 
three figures, counting from right to left, will be separated by a comma for purpose 
of visibility in handling, sorting, and filing. Also symbol letters will be used 
immediately preceding the numbers and separated therefrom by a hyphen, for 
identifying the department or establishment using the requests, as follows: 


Department of Agriculture 
Department of Commerce- --.-_- 
Department of the Intérior- -_- 
Reclamation Service_--_--- 
Department of Justice_ _-_ 
Department of Labor 
United States Employment 


Depesienent of the Navy 

Marine Corps 
Department of State 
Department of the Treasury - -- 

Internal Revenue 
Department of War: 

Quartermaster’s Depart- 

ment__- 

Engineers Department - -- 
Post Office Department -_-_---- 
Alien Property Custodian 
Architect of the Capitol. .....- 
Botanic Gardens__-_-.-.-..--.- 
Bunker Hill Commission 
Civil Service Commission 
Court of Claims, Commission- 


Efficiency, Bureau of 

Federal Board for Vocational 
Education 

Federal Power Commission - - 

Federal Reserve Board 

Federal Trade Commission-._-- 

Fine Arts, The Commission of__- 


General Accounting Office 
George Washington Commis- 


Government Printing Office _ _ _- 
Interstate Commerce Commis- 


Library of Congress 

National Advisory Committee 
for Aeronautics 

National Home for Disabled 
Volunteer Soldiers 

Northern Pacific Land Grants, 
Joint Committee to Investi- 


Appe: 

United States Employees’ Com- 
pensation Commission 

United States Railroad Labor 


United States Shipping Board___ 
Emergency Fleet Corporation. 
de 17 States Tariff Commis- 


United States Veterans’ Bureau_ 
War Finance Corporation 
White House 


All parties concerned are requested, in describing transportation requests in 
connection with official correspondence, the rendering of accounts, etc., to in- 
clude the symbol letter or letters in referring to the serial nunbers of the requests, 
but the use of the comma and hyphen will not be required 

9. Attention is invited to the directions and instructions printed on the front 
(inside) and back (outside) covers of the transportation request book and on the 
face and reverse of each form of request. These directions and instructions must 
be strictly observed. 

J. R. McCart, 


Comptroller General of the United States. 
11273°—26—-68 
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(Standard Form No. 1028, front outside cover] 

















SOSse sc ccceesces en sccccocescusecesesccose Th 
( 
SIN anthial serene 5a (Bureau or service) = Ne 
GOVERNMENT REQUESTS FOR TRANSPORTATION 
(Ss 
Nors.—Follow strictly the Instructions given within 
to 
{Standard Form No. 1028, front inside cover] 
standard Form No. 1028. 
Form approved by Comptroller General U. 8., 
Oct. 16, 1925. 

GENERAL INSTRUCTIONS TO GOVERNMENT EMPLOYEEB I 


1. To obtain transportation or accommodations a Government request, com- 
pletely filled out, should be presented to a ticket agent of the carrier on which 
it is drawn, who will issue in exchange the proper ticket at the lowest rate for 
the number of persons specified, unless request contains other specific directions. 

2. Whenever possible requests should be filled out by typewriter or in ink by 
the issuing officer. When requests are issued in books to the traveler, they will 
not be signed in blank, but the traveler will fill out each request and sign same 
as issuing officer. 

3. A traveler signing requests as issuing officer must be prepared to produce, 
upon demand, an identifying card. 


{Standard Form No. 1028, back outside cover] 








In case this book of Requests for 
Transportation is lost, finder will U.S 
please put band or string around 
cover and mail. 

NO POSTAGE IS REQUIRED 


( Department or Establishment) 





OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE $300 











Ture HoNoRABLE 


(Head of Department or Establishment) 


Wasuinaton, D. C, 
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{Standard Form No. 1029, front] 


This book of transportation requests 
containing 


(Name and title) 


(Sign here) 


Title _- 





cccewes=- 193-4 


Transportation requests 


i casera ge 
returned unused and reissued to 


(Sign here) 


(The above pate to be used at the time the transportation requests contained in this book are issued 


to the traveler 


or his own use while traveling on official business.) 


{Standard Form No. 1029, back] 


Standard Form No. 1029. 
Form approved by Comptroller Gen- 
eral U. S., Oct. 16, 1925. 


Number | 
| 
© fou 


ee 
From 


20... 


Number 
2 From 


2OLCUl 


i a 


3 | From 


Number 


Number 
4 
SSS 


Number 
5 


___.|Service 


Place of issue 


Place of issue 


{Traveler- Bea Slide te bold 


Value $ 
{ Traveler_..... 


|Service_-_- 


Place of issue 


{Traveler 


\ Service 


. | Traveler 


|Service____.- 





APPENDIX 
[Standard Form No 1030, front] 


@__._ THE UNTTED STATES OFAMERICA 





[Standard Form No. 1030, back] 


GENERAL INSTRUCTIONS TO CARRIERS 


1. Carriers must furnish transportation of the class or character and between the points 
specified in the request. The United States Government will not be responsible for 
excess costs occasioned by violation of these instructions. Transportation exceeding that 
called for on the face of the request must be paid for by the traveler when obtained and 
not billed against the Government. 

2. Where exceptional conditions require the issuance of peeusn differing from 
that specified in the request, the traveler should note in the following space the actual 
transportation furnished, the reason for the difference, and sign the statement: 
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3. ‘Transportation for a number of persons should he furnished 

at the lowest available rate for said number. Reserved for 
4. Money must not be exchanged for Transportation Requests. stamp of 
5. Ticket agent's insertions on request should be in ink or indeli- 

ble pencil. 
6. Requests showing erasures or alterations should not be honored. 


BILLING 

7. Bills should be prepared by carrier’s general officers on Gov- 
ernment forms obtainable from the Public Printer, Wahington, 
D.C., and rendered direct to the issuing bureau or office as shown 
on the face of the request. 

8. Requests should not be passed through banks for collection. 

9. Original requests must accompany bills and be listed thereon 
by numbers. 

10. Lf original requests are lost, carrier should furnish affidavit ex- 
plaining loss and showing the exact service rendered, including 
date of issue and number of ticket. Ticket Agent 
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Printing of transportation requests 


prohibited. 


through the Secretary 
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(Standard Form No 1031, front’ 


Seortly that transpertahen has been turrushed as above, 
errapt as noted on reverse hereel” = 


(Standard Form No. 1031, back] 


NOTICE OF ISSUE OF TICKET 


1. This memorandum to be detached upon issue of ticket and 
immediately mailed to 
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(Administrative Officer) 

2. Where a journey has not been routed on the Request for Trans- 
portation, the traveler will retain this memorandum until the journey 
is completed, and then mail it as directed, routing thereon the 
journey actually performed by him. 

3. Indicate below the actual transportation furnished where 
same varies from that requested. (See Instruction 2 on reverse of 
original request.) 
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Standard Form No. 1031. 


Form approved by Comptroller General U. 
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through the 
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Printing of transportation requests 
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UNITED STATES GOVERNMENT TRANSPORTATION 
IDENTIFICATION CARD 


[General Regulations No. 46—Supplement No. 1] 


May 6, 1926. 

1. Attention is invited to the following provisions of General Regulations No. 
46, October 16, 1925, requiring the use of an identification card when a traveler 
signs a transportation request both as issuing officer and traveler: 

“6. When a traveler signs a request both as issuing officer and traveler, the 
carrier will require him to exhibit the book from which the request was taken, 
in order to ascertain the name of the person to whom such book was issued, and 
will then require him to establish his identity, by an official card provided for the 
purpose, as the person to whom such book was issued. Such official card should 
show the name (including Christian name) and title of the traveler and date of 
issue; should indicate generally the traveler's duties sufficiently to demonstrate 
the authority for the transportation and incidental services requested; should be 
signed at time of issue by the administrative officer having immediate supervision 
over the duties of the traveler and by the head of the department or independent 
establishment concerned, or bureau or service thereof, or some one duly 
authorized to sign for them; and should be countersigned by the traveler.” 

2. In order that there may be uniformity in practice and form in connection 
with the identification of a traveler by the agent of a carrier to whom a trans- 
portation request signed by the traveler both as issuing officer and traveler is 
presented for the purpose of securing transportation, there is hereby prescribed 
and published for general use throughout the Government service, effective 
July 1, 1926, Standard Form No. 1033 United States Government transportation 
identification card. 

3. The identification card must be filled out at the time of its issue to the 
traveler by the administrative officer having immediate supervision over his 
duties, whose duty it is to issue to him the book or books of transportation 
requests in blank for his use, and it must be signed by said issuing officer. The 
signature of the issuing officer on the card and on Standard Form 1029 must 
agree, and this fact should be observed by the carrier as part of the evidence of 
the right of the traveler to negotiate the transportation request presented, in 
addition to comparison of the traveler’s signature on the transportation request 
with his signature on the identification card. The card must also be signed, in 
his own bona fide handwriting, by the head of the department or establishment, 
or bureau or service concerned, or by some one authorized to sign for him. The 
size of the card will be 244 by 4% inches; color, light blue. 

4. When the official duties have been performed for which an identification card 
is issued, it should be recalled and canceled and provision for such recall and can- 
cellation should be made by suitable regulation. 

5. The standard form of identification card will be used exclusively for the 
purpose of identifying a traveler as herein required, and carriers will not accept 
any other form of identification except in an emergency and then only when the 
traveler is able to satisfactorily explain his inability to furnish an identification 
card on the standard form and is able by other official means to sufficiently 
establish his identity. 

6. Carriers are requested to give prompt and full publicity to the requirements 
of these regulations and to enjoin their agents that they must assure themselves 
of the identity of a traveler who presents a request for the purpose of securing 
transportation, especially where he signs same as issuing officer as well as receipts 
thereon for transportation furnished. In the latter case the standard card should 
invariably be demanded and the identification made complete. 

7. The standard identification card will be printed and kept in stock by the 
Public Printer and requisitions made upon him therefor. Hereafter requisitions 
for printing special forms of identification card or other similar means of identifi- 


cation of a traveler for transportation purposes will not be honored by the Public 
Printer unless specifically authorized by the Comptroller General of the United 
States, but this shal] not be construed to prevent a department or independent 
establishment from ordering printed on the cards, where more economical and 
more advantageous to do so, its’‘name, name of bureau or service, and titles of 
issuing officer and of head of department or establishment or person authorized 
to sign for him. 


J. R. McCart, 
Comptroller General of the United States 
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|Standard Form No. 1033] 
U. S. GOVERNMENT TRANSPORTATION 
IDENTIFICATION CARD 


THIS IS TO CERTIFY THAT 


Ky - “(Name of traveler) 

WHO HAS SIGNED HIS NAME IN THE MARGIN HEREOF IS AN EMPLOYEE OF THE 
GENERAL ACCOUNTING OFFICE 
(Department or Establishment and Bureau or Service) 


ENGAGED ON ee 
(State briefly official duties) 

AND IS AUTHORIZED TO NEGOTIATE GOVERNMENT TRANSPORTATION REQUESTS ISSUED TO HIM IN 

CONNECTION WITH OFFICIAL TRAVEL 


(Signature and title of issuing officer) Chief Clerk. 


~~ Bignature and title of head of Department or Establishment, or Bureau or Service) 
Comptrotier General of the United States, 
Standard Form No. 1033. Form approved by Comptroller General U.S., May 6, 1926, 


@PO 2—13928 


WITHDRAWAL OF PAPERS FROM FILES 


[General Regulations No. 47] 


NovEeMBER 11, 1925. 


(Relating to office procedure and not of general information.) 


ADMINISTRATIVE EXAMINATION OF ACCOUNTS OF BUREAU OF 
INDIAN AFFAIRS 


|General Regulations No. 48} 
NoveMBER 7, 1925. 

The following procedure is hereby prescribed for the administrative examina- 
tion of accounts and vouchers of disbursing officers aud agents of the Indian 
Service: 

1. Accounts shall be recorded as received, the date of receipt stamped thereon, 
and all accounts not rendered within the prescribed period shall be promptly 
written for. Requests by disbursing officers and agents for extension of time 
for rendition of accounts should be discouraged and every effort made to limit the 
time allowed to a reasonable minimum. 

2. Accounts current will be examined to ascertain if correctly executed, that all 
supporting papers have been forwarded, such as schedules of receipts and disburse- 
ments, authorizations for transfers of funds to adjust erroneous charges to 
appropriations, and that totals under appropriations and funds are correctly 
carried thereto from the schedules of receipts and disbursements. 

3. Disbursement and receipt vouchers should be examined to see that no 
voucher is missing and that receipt vouchers are in serial sequence; missing vouch- 
ers will be written for and notation made of any failure to use an official num- 
bered receipt. 

4. Disbursement vouchers will be examined to determine whether they have 
been signed by payees, all required certificates completed, references made to leases, 
contracts, orders, etc., required supporting papers attached and generally that 
all requirements of the printed forms have been met. So long as the present 
practice in issuing authorizations is followed, record of expenditures thereunder 
will continue to be made, all expenditures in excess of amounts authorized being 
noted in letter of exception, 

5. Annuity pay rolls will be examined to determine that certificates thereon 
have been completed and information required, including supporting papers, 
furnished. The receipt of each supporting paper need not be verified, as it is 
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only necessary to determine that the supporting papers as forwarded by the 
disbursing officer or agent have been received. 

6. Pay rolls of employees will be verified with office records as to names of 
payees, positions, position numbers, rates of compensation, periods of service, 
and character of deductions other than retirement. Appropriate notations should 
be made against names of employees whose positions are not within the retire- 
ment act. 

7. Mathematical verification of vouchers, pay rolls, schedules, and accounts 
current will not be made. Obvious errors may be noted and the officer advised 
thereof in the letter of exception which will include all other discrepancies found 
in the course of the examination. Accounts will not be held pending receipt of 
replies to requests for missing vouchers, papers, or information. Replies subse- 

uently received which affect the audit will be transmitted promptly to the 
neral Accounting Office. 

8. Individual Indian money accounts will be examined only for excessive 
expenditures and expenditures made without authority prior to January 1, 1926. 
Commencing with accounts for the third quarter of 1926, disbursing officers and 
agents will be required to submit with these accounts specific authorization for 
all expenditures not generally authorized in regulations issued for guidance of 
superintendents of Indian agencies. 

9. The administrative office will expedite the final settlement of accounts by 
furnishing copies of authorizations, orders, etc., in unusual cases when these have 
not been forwarded by the disbursing officers or agents, the omission to be noted 
in letter of exception. The administrative examination will be made as rapidly 
as possible so that there may be an early settlement of accounts by the General 
Accounting Office, the statutory limitation for the administrative examination 
being regarded as a maximum to be taken only in exceptional circumstances. 


J. R. McCart, 
Comptroller General of the United States. 





PROHIBITING RAFFLES AND GAMES OF CHANCE 


[General Regulations No. 49! 
January 23, 1926. 


(Relating to office procedure and not of general information.) 


PROCEDURE FOR THE SETTLEMENT OF CLAIMS AND ACCOUNTS 
OF THE UNITED STATES 


{General Regulations No. 50) 


AprIiL 21, 1926. 

1. No payment involving a doubtful question of law or fact shall be hereafter 
made by any disbursing officer or agent of the United States except pursuant to 
specific statutory authority or by direction given in accordance with the provisions 
of the budget and accounting act, 1921, to which reference must appear on the 
voucher covering such payment, and all such doubtful accounts or claims should 
be preety transmitted or returned to the General Accounting Office complete 
with all material papers, administrative report in detail with recommendations, 
and quoting official title of available appropriation or fund, for direct settlement. 
Claimants should be briefly informed of such transmittal to the General Account- 
ing Office, where jurisdiction is exclusive unless and until presented to a court 
of competent jurisdiction or to the Congress, and there should be no further 
administrative action other than such supplemental reports to the General 
Accounting Office as conditions may warrant as it may tend to complicate matters 
rather than aid the expediting of final action. Claims will not be considered 
unless presented in writing over the bona fide signature and address of the claim- 
ant and only the claimant will be recognized therein except pursuant to his 
duly executed power of attorney. 

2. Current accounts, excepting transportation claims and accounts, as to 
which there is no material doubt should be paid by the proper disbursing officers 
or agents from funds available therefor, with due regard for their personal and 
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bonded responsibility, upon whom the burden will rest to establish such legal 
liability of the United States and availability of funds as will support certification 
of credit for the expenditures. Accounts, claims, and demands as to which it 
has been held or directed that payment should be effected through direct settle- 
ment, must not be paid by disbursing officers, except pursuant to the certificate 
of the General Accounting Office in particular cases. 

3. A copy or notice of each claims settlement, including disallowances, will be 
sent to the head of the department or independent establishment concerned, but 
such direct settlement will not be a precedent for the guidance of accountable 
or other administrative officers. As to obtaining precedents by submissions for 
decisions, see act July 31, 1894 (28 Stat. 206), and review of disallowed claims 
should not be administratively requested except in the interest of the United 
States. As to claims disallowed, in view of the possibility of an allowance upon 
review by the General Accounting Office, upon suit, or by congressional action, 
it is incumbent upon the heads of departments and independent establishments 
to guard against the incurrence of deficiencies in appropriations in violation of 
the act of February 27, 1906 (34 Stat. 49), by providing a reserve in the amounts 
of all administratively approved claims. 

4. Appropriations or funds should not remain obligated or encumbered—after 
notice of disallowance—by claims for speculative or unliquidated damages, or 
other claims clearly without merit, as to which administrative or executive 
officers have not recommended and do not intend to recommend allowance; but 
the reserve or allotment of appropriated or other funds should be continued to 
satisfy a claim disallowed but having administrative or executive approval. 


J. R. McCartu, 
Comptroller General of the United States. 


STANDARD PURCHASE VOUCHER AND ABSTRACT OF AGREEMENT— 
NUMBERING OF CONTRACTS 


[General Regulations No. 51] 
JUNE 18, 1926. 

1. The following standard forms of voucher and abstract are hereby pre- 
scribed and published for general use throughout the Government service, effec- 
tive July 1, 1926, in lieu of all others which have heretofore been approved for 
like purposes by the Comptroller of the Treasury or the Comptroller General of 
the United States, except as herein or hereafter otherwise specifically provided: 

Form 1034. Public voucher (original) for purchases and services other than 
personal. 

Form 1034a. Public voucher (memorandum) for purchases and services other 
than personal. 

Form 1035. First and follow sheet of original voucher. 

Form 1035a. First and follow sheet of memorandum voucher. 

Form 1036. Abstract of agreement, advertising, award of contract, and form 
of agreement. 

PURCHASE VOUCHER 


2. The forms of purchase voucher herein approved are designed to be used 
generally for vouchering all demands against the Government involving expen- 
ditures other than for personal services and kindred expenditures, such as allot- 
ments, allowances, pensions, refunds, etc., heretofore vouchered on public voucher 
forms for services other than personal, and excepting those demands for which 
special forms of vouchers have been or may hereafter be approved by the Comp- 
troller General. They will be used also for vouchering disbursements accounted 
for in special deposit accounts. 

3. The original voucher must be signed and certified to (except as provided in 
paragraph 4) by the payee, or by his duly authorized agent, and by the proper 
administrative officet of the department or establishment concerned who is 
cognizant of and may truthfully certify to the facts stated in the voucher. When 
the original voucher has been accomplished and paid by a disbursing officer, it 
will be transmitted to the General Accounting Office with the accounts of said 
disbursing officer as required by law. 

4. If a payee submits for payment an invoice or bill on which is contained the 
certificate, duly signed, “I certify that the above bill is correct and just, and that 
payment therefor has not been received,” or words to that effect, said invoice or 
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bill may be accepted, if it constitutes a valid claim against the Government, 
and fastened securely to the voucher (Standard Form 1034), in lieu of stating 
the invoice or bill in detail and securing the payee’s certificate thereon, the voucher 
to be otherwise completed in due form. In such case the invoice or bill should be 
described on the voucher sufficiently to identify same and the amount or amounts 
carr o1 to the “Amount” column. More than one invoice or bill of the same 
| aye: nay be attached to and paid on a single voucher, provided the transactions 
aie under the same agreement and/or under the same conditions as to method or 
abserlee of advertising, etc. 

5. Attention is invited to the form of National Standard Invoice approved by 
the Secretary of Commerce and indorsed by numerous commercial purchasing 
and accounting officers’ associations. This form is intended to be used univer- 
sally by individuals, firms, and corporations in their daily business transactions, 
with a view to simplifying commercial practice and eliminating waste. Wherever 
it is practicable and desirable to use dealers’ invoices or bills, as described in 
paragraph 4, it is desired that, in the interest of uniformity of evidence furnished, 
size of form, and widespread acceptance of same in the commercial world, payees 
be requested to submit their bills on the National Standard Invoice form to the 
fullest extent possible, to be duly attached to and become a part of their vouchers. 

6. The administrative certificate on the voucher (Standard Form 1034) is a 
receiving certificate; that is, it is evidence of the receipt and acceptance of the 
articles purchased or services performed, either under some form of written 
agreement as to which the contracting officer has certified on Standard Form 
1036 (paragraph 11) or without written agreement under the circumstances 
stated in the certificate. When the contracting officer and the receiving officer 
are the same person, he will sign both certificates. ‘ 

7. The block on the voucher (Standard Form 1034) “ Additional statements by 
department, bureau, or establishment, if deemed necessary,” is available for the 
purpose of securing special certificates or indicating approvals required by law or 
regulation, or for such other approved purpose as may be necessary in order to 
complete the evidence of the legality of the expenditure. Whenever the block is 
not large enough to accommodate the evidence required, the blank space on the 
reverse side of the form may be used for the purpose. 

8. The memorandum voucher (Standard Form 1034a) is identical in form 
with the original voucher (Standard Form 1034), except that the word‘‘ Memoe 
randum”’ is printed in light-line letters across its face, the words “Do not sign” 
or ‘“ Memorandum—Do not sign”’ appear opposite all spaces intended for signa- 
ture on the original voucher; the memorandum will be printed on yellow paper. 
As many memorandum copies of the original voucher may be made as are 
required for administrative purposes. 

9. The first and follow sheets, original (Standard Form 1035) and memoran- 
dum (Standard Form 1035a), will be used where the tabulation on the principal 
or certificate sheet does not contain sufficient space for itemization of the payee’s 
bill or bills, and will be printed on white and yellow paper, respectively. Where 
more than one sheet is thus used, all sheets must be securely fastened together, 
the certificate sheet being the final sheet, and the totals of each sheet carried 
forward to or summarized upon the final sheet. 

10. Authority is granted to print the standard voucher forms from the standard 
plates in continuous sheets, attached by perforation, on white paper, for use in 
the preparation of vouchers by fan-fold machines. In addition to printing from 
the standard plates, there must be printed conspicuously in large red light-line 
letters across the face of each respective form the words “ Original,’ “ Duplicate,” 
“Triplicate,” ete., as the case may be, as an added protection against the possi- 
bility of duplicate payments arising from the use of the same color of paper 
(white) for both original and memorandum vouchers when printed on fan-fold 
machines, 

ABSTRACT OF AGREEMENT, ETC. 


11. In all transactions involving expenditures from Government funds under a 
written agreement, whether formal, less formal (proposal and acceptance), or 
informal, and whether numbered under the system hereafter provided (para- 
graphs 17-25) or unnumbered, it is required that Standard Form 1036 shall be used 
to establish the fact of compliance with law and good business administration in 
respect to advertising, securing competition, acceptance of bid of the lowest 
responsible bidder, and execution of a lawful agreement. This form must in- 
variably be attached to the agreement, or in case of printed forms of contract it 
may be printed on the reverse thereof, 
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12. When the evidence on the abstract with regard to advertising, award of 
contract, etc., has been completed, the certificate thereon signed, and the abstract 
accompanies the agreement to the General Accounting Office, reference to the 
agreement on the voucher (Standard Form 1034) should be indicated by stating 
its number and date in the spaces provided therefor on the face of the voucher, 
or if the agreement is unnumbered and attached to the voucher, it should be so 
stated. (But as to payments in connection with the ‘General Schedule of 
Supplies,” see paragraph 23.) In case of agreements involving more than one 
payment, reference to the contract number and date on subsequent vouchers will 
be a sufficient identification of the agreement under which the payments are 
made, and the use of Standard Form 1036 in connection with said subsequent 
vouchers will be unnecessary. 

13. An abstract of agreement has been provided on Standard Form 1036 for 
the purpose of summarizing in brief and handy form the contents of the agree- 
ment to which it is attached. It is important that every payment under a written 
agreement should be checked against its provisions before as well as after pay- 
ment is made. Much time and effort will be saved and the Government will 
receive greater protection against erroneous and illegal payments if the terms of 
an agreement are stated in brief form, by a competent person, in the beginning, 
which will serve as a guide in all future transactions, except in specially compli- 
cated cases where reference to the agreement itself may be necessary. Such an 
abstract or brief will prove of great assistance to the General Accounting Office, 
as well as to the administrative offices concerned, and should be used whenever 
possible. Where the space on the face of the abstract is insufficient, the details 
— for may be carried to the reverse side of the form or made on a separate 
sheet. 

14. Upon receipt of these regulations each department and independent 
establishment is requested to make requisition at once upon the Public Printer 
for a supply of the standard forms herein prescribed which it is estimated will be 
required for the fiscal year ending June 30, 1927, at the same time authorizing 
him to destroy or otherwise dispose of old plates and type matter pertaining to 
the forms now in use. In so doing it is understood and agreed by said depart- 
ments and establishments that they thereby consent to the plan of combining 
all requisitions submitted and printing one edition for each of the forms, to be 
placed in stock at the Government Printing Office subject to their order, and 
that they authorize the Public Printer to prorate the cost of printing and render 
bill against each for its proportionate share on the basis of the number of blanks 
ordered by it. This procedure will be repeated at the beginning of each 12-month 
period, or oftener if required by the Public Printer. The Public Printer will 
deliver the blanks as needed upon supply requisitions therefor and will keep 
an accurate account with each department and establishment, showing the quan- 
tities ordered by and delivered to each and the balance due. The certification 
by the Public Printer, or by his authority, that the blanks covered by a bill have 
been printed and placed in stock subject to the order of the department or estab- 
lishment concerned, or partly placed in stock and partly delivered to said depart- 
ment or establishment, as the case may be, may be accepted as evidence of de- 
livery within the meaning of section 3648 of the Revised Statutes, and if otherwise 
correct, authorize payment of the bill as pene by law. 

15. Authority is granted to consume the printed supply on hand of the forms 
now in use corresponding to those named in paragraph 1 of these regulations: 
Provided, That the Public Printer shall be notified, in connection with making 
requisition for the standard forms, of the quantity of the old forms on hand and 
the length of time which it is estimated they will last: And provided further, That 
information as to contract number, date, etc., called for on the face of Standard 
Form 1034 be shown on the old forms and that use of old forms be discontinued 
not later than July 1, 1927. 

16. Hereafter requisitions for the printing of the forms of voucher and abstract 
named in paragraph 1 of these regulations, by whatever title known, will not be 
honored by the Public Printer except as may be specially authorized by the 
Comptroller General} but this shall not be construed to prevent a department 
or establishment from ordering printed on the face of the standard forms to be 
used by it, where more economical and advantageous to do so, the name of said 
department or establishment and bureau or office thereof, titles of appropriations, 
titles of certifying and approving officers, and such special certificates or other 
form of evidence necessary to establish the legality of the expenditures involved 
as are required by law or suitable regulation and have received the approval of 
this office. It is devired that instructions which may be regarded as necessary 
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for explaining the use of the new forms or for other purposes shall be printed on 
separate sheets, and not on the standard forms. 


UNIFORM SYSTEM OF NUMBERING CONTRACTS 


17. Commencing with contracts made for the fiscal year ending June 30, 1927, 
and thereafter, they will be numbered before being transmitted to the General 
Accounting Office as required by law, in accordance with the system hereinafter 
set forth, which will be substituted for that now in use by the various Government 
departments and establishments, and bureaus, offices, and stations thereof. 

18. Every contract, formal and less formal, involving the receipt or expendi- 
ture of Government moneys, except as otherwise provided herein, shall, upon 
the execution thereof, be numbered in the upper right-hand corner consecutively 
under each class as hereinafter provided, in the order made so far as practicable 
(paragraph 24). 

19. Contracts will be classified in accordance with— 

(a) The department or independent establishment, using a symbol letter or 
letters (capital) for the purpose as the first character of the symbol number. 

(b) The bureau, office, or other administrative division of a department or 
establishment separately authorized to enter into contracts, using a symbol 
letter or letters (small) for the purpose. 

(c) Field stations of a department or establishment authorized to enter into 
contracts, or other contracting subdivision of a bureau, oflice, etc., the symbol 
to be in the form of a numeral in each case and placed between the symbol of the 
department or establishment and that of the bureau, office, or other administrative 
division. 

(d) Contract number after the above symbols, separated therefrom by ahyphen, 
commencing with number 1 and continuing in succession indefinitely without 
reference to fiscal year, the combination of symbol letters and a contract number 
forming a complete symbol number for each contract by which its origin may be 
readily identified. 

20. All formal contracts and less formal agreements such as proposal and 
acceptance documents, where the amount to be paid or received is $1,000 or 
more, should be numbered and forwarded without delay to the General Account- 
ing Office, except that if payment or collection under the less formal agreements 
is made on a single voucher such contracts may accompany the voucher to the 
General Accounting Office. Less formal agreements, such as proposal and 
acceptance documents, involving the receipt or expenditure of less than $1,000 
in a single transaction, may be forwarded without contract number to the General 
Accounting Office attached to the vouchers to which they pertain, but all con- 
tractual agreements on account of which more than one payment or collection 
is to be made shall receive a serial number as prescribed for the contracting 
office and be forwarded without delay to the General Accounting Office. Lawful 
informal agreements made to cover emergency transactions where delivery and 
payment or receipt of moneys are simultaneous need not be numbered and may 
be filed in the General Accounting Office as part of the voucher covering the 
transaction in each case. 

21. The above limitation of $1,000 relates solely to the numbering of con- 
tracts and is declaratory of a general] rule applicable to all departments and 
independent establishments. It is a maximum amount above which every con- 
tract filed in the General Accounting Office must receive a number under the 
new system, except in case of lawful emergency transactions (paragraph 20, last 
sentence). Formal contracts, duly numbered, on account of which payment or 
collection is made in full on a single voucher, may accompany the voucher to 
the General Accounting Office if payment is effected promptly after execution 
of the contract. If payment is not effected promptly, the contract should be 
forwarded to General Accounting Office immediately upon execution. 

22. Supplemental agreements, renewals of leases, and other contracts, exten- 
sions of time limit, and other authorized forms of modification of original con- 
tracts should be given the same number as the original contract and forwarded 
without delay to the General Accounting Office: Provided, That in case of con- 
tracts executed and numbered prior to the effective date of the new system of 
numbering herein prescribed, the first modification of contract will be numbered 
under the new system and any subsequent modifications thereof will bear the 
same contract number. 

23. Where payments are made on vouchers in favor of General Supply con- 
tractors, whose contracts are itemized annually in the ‘‘General Schedule of 
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Supplies,”’ and the item numbers covering the articles purchased are given on 
the face of the voucher (Standard Form 1034) as provided for therein, the number 
and date of contract may be omitted from the spaces in the block provided for 
the purpose (paragraph 12). 

24, Contracts should be numbered serially and continuously under each 
authorized symbol. When the numbers under a symbol reach the limit of five 
digits, a new series will be used beginning with number 1 and distinguished by 
the use of the capital letter ‘‘A”’ at the end of the number. Likewise, any addi- 
tional series necessary under the same symbol will be distinguished by the capital 
letters “B,” “C,” “D,” ete., as may be required (paragraph 18). 

25. The approved symbol letters for use by the departments and establish- 
ments and their bureaus, offices, and stations in connection with the numbering 
of contracts are published for the information of all concerned in an appendix 
attached to these regulations. The General Accounting Office should be advised 
of all changes in organization involving the abolition of old or the establishment 
of new contracting agencies which make necessary any changes in the old or the 
adoption of new symbols. The appendix will be revised and published from 
time to time as circumstances require. 

26. The provisions of these regulations, in so far as the numbering of con- 


tracts is concerned, shall not apply to contracts made by the Post Office Depart- 
ment. 


, 


J. R. McCartu, 
Comptroller General of the United States. 


Standard Form No. 1034 
Form approved by 
Comptroller General U. 8S. 
June 18, 1926 


PuBLic VoucHER FOR PURCHASES, AND SERVICES OTHER THAN PERSONAL 


PAID BY 


(Voucher prepared 
Wee GAndbbi Wee Gas ede sets oh seen tee cetvom aL wees 
Par (D epartment, Bureau, or Establishment) 
NS en ne nee ee eal dae can Anant 


(Give place and date) 


(For use of 
paying office) 


Tue Unirep Srates, Dr., To 


(Payee) 
I a aie ain ne lei in ein eae 


Contract No ‘ 
cate nk ina a ds ote 
Activity 


—_~——— —_—— 


Payee must NOT 
use this space 


| Date 


of de- | 


livery 
| or 
| service 


(This certificate not required when a like certificate is made by payee on 


ARTICLES OR SERVICES 


(Enter description, item 
number of contract or 
General Supply Sched- 

| wle, and other informa- 
tion deemed necessary) 


| Terms. .......% discount 


Amount | Notations 


Quan- 


Payee 
tity 


must 

NOT 
use this 
column 


- 
| 

| 

| 

| 


Dollars | Cts. 





attached bill or bills) 


I certify that the above bill is correct and just, and 
that payment therefor has NOT been received 


[(*) See note at end of form.) 
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| 

(Additional statements || (Accounting Classi- | (Payee must NOT use 

by Department, Bu- |! cation) this space) 
| 
| 
| 





ueau, or Establish- || 
ment, if deemed neces- 












sary) 


} 
‘ 





= i i Ba I  (Bignatnes OF Inhtiels) 00200000 reo se ccoeessiseccuens 


I certify that the above articles were received in good condition, after due 
‘ inspection, acceptance, and delivery prior to payment as required by law, or the 
ki services performed as stated; that they were procured under the contract num- 
bered above or the unnumbered contract attached hereto, or that they were 
procured without written contract, in open market, and with or without adver- 
tising, under the circumstances stated in No. ._.-_-- of ‘‘ Method of or Absence 
of Advertising’ shown on reverse hereof, and were necessary for the public 
service; and that the prices charged are just and reasonable and in accordance 

with the agreement. 


tApproved for $......---- (Sign original only) 












{ on Treasurer of the United Sta 
in favor of payee named above. 







eam ieee aI as aiceieebie FEO, iidiiaincemee cease 
(Sign original only) 









writing the company or corporate name, as well as the capacity in which he signs, must appear. For 
example: “John Doe Company, per John Smith, Secretary,” or “‘ Treasurer,’’ as the case may be. 

t If the ability to certify and authority to approve are combined in one person, one signature only is 
necessary; otherwise the approving officer will sign in the blank space below “‘Approved tort... senainshaaiindidite ." 
and over his official title. 









{Reverse of Standard Form No. 1034] 


METHOD OF OR ABSENCE OF ADVERTISING 
(Section 3709 of the Revised Statutes) 









1. After advertising in newspapers. 


2. After advertising by circular letters sent to_.......- .----dealers and by 
notices posted in public places. 


3. Without advertising, under an exigency of the service which existed prior to 
the order and would not admit of the delay incident to advertising. 


4. Without advertising, in accordance with....--.----- 


5. Without advertising, it being impracticable to secure competition because 


following 

(a) Under a formal contract for construction, there arises a necessity for additional work practicable 
of performance only by the contractor. 

by The articles wanted are patented or copyrighted and not on sale by dealers, but by the owners of the 
patent or copyright, or their agents or assigns alone, at a fixed and uniform price. 

(c) There is only one dealer within a practicable distance from whom the articles can be obtained. 

(d) Prices or rates are fixed by legislation, either Federal, State, or municipal; or by competent regulation, 

(e) Previous advertising for the identical purchase has been followed by the receipt of no proposals or 
only of such as were unreasonable, and under circumstances indicating thai further advertising would not 
alter results. 

Note.—The above form ‘‘ Method of or Absence of Advertising”’ is to be used when purchases are made 
or services secured under proper — ym | without written agreement in any form. In case of a written 

eement (formal contract, proposal, and acceptance, or less formal agreement) Standard Form No. 1036 

ould be used for abstracting the method of or absence of advertising, award of contract, and form of 

agreement. (See General Regulations No. 51, G. A. O., June 18, 1926.) 
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t 
Standard Form No. 10348 
Form approved by 
Comptroller General U. 8. 
June 18, 1926 


PuBLic VOUCHER FOR PURCHASES, AND SERVICES OTHER THAN PERSONAL 


(Voucher prepared 
(Give place and date) | . 
an el aa oe oe | PAID BY 
(Department, Bureau, or Establishment) 


(For use of | 
paying office) | 


(Payee) 


ER ee ee ee 


‘aD aad at 7 . N y . 
| Payee must NOT Contract No _” Date 


| use this space ng. | Se as ec dace a ee St Date 
——_——— Activity rut Bor... 


ARTICLES OR SERVICES | 


TH } 
(Enter description, item Unit price | Amount 
No. Date number of contract or | 
and | ofde- | General Supply Sched- | —_—— a = om 
date livery - — informa- | | 
on d necessé y | | 
ele Cad , ene 3 Per (| Dollars| Cts. 
Terms. .......% discount | | use this 
column 


Notations 


-.| (The word MEMO.- |.__.- 
| RANDUM tobe printed 


.| in light-line letters ucross 


I certify that the above bill is correct and just, and 
that payment therefor has NOT been received. 


(Additional statements 
by Department, Bu- fication) 
reau, or Establish- 
— if deemed neces- 
°F? 


Account verified; correct Le 
for $i= 


| ___}i (Signature or REINS «. ss ninsbniesncctataalmatibibnieattieaanatcinds 


inspection, acceptance, and delivery prior to payment as required by law, or the 
services performed as stated; that they were procured under the contract num- 
bered above or the unnumbered contract attached hereto, or that they were 
procured without written contract, in open market, aid with or without adver- 
tising, under the circumstances stated in No. -..--- of ‘Method of or Absence 
of Advertising” shown on reverse hereof, and were necessary for the public 
service; and that the prices charged are just and reasonable and in accordance 
with the agreement. 


tApproved for $ 


[See footnotes at end of form.] 
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‘ ‘ 5 on Treasurer of the United States 
Check No_-_---- atl an pee. cen { in favor of payee named above. 
Paid by 
i Bonne SN ccm enact *Pavee a 
(Memorandum—Do not sign) 
ia cas ec raat arcsec ali ated clea a Taha ee as 
Title 








* When a voucher is signed or receipted in the name of a company or corporation, the name of the person 
writing the company or corporate name, as well as the capacity in which he signs, must appear. For 
example: ‘John Doe Company, per John Smith, Secretary,”’ or ‘‘ Treasurer,” as the case may be. 

+ If the ability to certify and authority to approve are combined in one pe rson, one signature only is 
necessary; otherwise the approving officer will sign in the blank space below “‘ Approved for $ 
and over his official title. 





[Reverse of Standard Form No. 1034a] 
METHOD OF OR ABSENCE OF ADVERTISING 
(Section 3709 of the Revised Statutes) 
1. After advertising in newspapers. 


2. After advertising by circular letters sent to 
and by notices posted in public places. 


Apvedimiannionabesy ee .--dealers 
3. Without advertising, under an exigency of the service wnich existed prior to 
the order and would not admit of the delay incident to advertising. 
4. Without advertising, in accordance with 








: Among the reasons which may be assigned as making competition impracticable (see 5 above) are the 
following: 

(a) Under a formal contract for construction, there arises a necessity for additional work practicable 
of performance only by the contractor. 

(b) The articles wanted are patented or copyrighted and not on sale by dealers, but by the owners of the 
patent or copyright, or their agents or assigns alone, at a fixed and uniform price 

(c) There is only one dealer within a practicable distance from whom the articles can be obtained. 

(d) Prices or rates are fixed by legislation, either Federal, State, or municipal; or by competent regulation. 

(e) Previous advertising for the identical purchase has been followed by the receipt of no proposals or 
only of —_ as were unreasonable, and under circumstances indicating that further advertising would not 
alter results. 


Note.—The above form “ Method of or Absence of Advertising” is to be used when purchases are made 
or services secured under proper authority without written agreement in any form. In case of a written 
agreement (formal contract, proposal and acceptance, or less formal agreement) Standard Form No. 1036 
should be used for abstracting the method of or absence of advertising, award of contract, and form of 
agreement. (See General Regulations No. 51, G. A. O., June 18, 1926.) 


Standard Form No. 1035 me , Vet B00. asscoun aunnneeenden 
Form approved by 
Comptroller General U. 8. No. 


June 18, 1926 
Pusiic VoucHEeR FOR PuRCHASES, AND Services Orner THAN PERSONAL 


(Voucher prepared__- : ; all 
(Give place and date) te | 


Be Pk ckateenntes open Be o: PAID BY 
(Department, Bureau, or Estatiishinent) 


(For use of 
paying office) 
Tue UNITED Sr: ATES, Drs 


Tide tibeweinecae . 


(Payee) 


I Sik ei a eal ho ie il ce ann aie . Payee’s Acct. No. 
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APPENDIX 


Payee must NOT | Contract No. aca” eg. NG so. 
use this space Activity - 


ARTICLES OR SERVICES Unit price Amount Notations 


r (Enter description, item | | 
Expend-) a ode number of contract or | 
iture date | livery General Supply Sched- | Quan- Payee 
symbol of - ule, and other informa- tity : f must 
| order | service tion deemed necessary) | Ss Per | Dollars Cts. NOT 
| use this 
Terms % Discount | column 
, days | 








Total_. 


NOTE —This form to be used as a first and follow sheet w here n more than one she et is required, carrying 
forward the total or totals to, or summarizing them upon, the final sheet containing the certificates 


Standard Form No. 1035a D. O. Vou. No 
Form approved by 
Comptroller General U. 8 Path ccaensde 
June 18, 1926 


Pustic VoucHER FOR PURCHASES, AND Services OTHER THAN PERSONAL 


(Voucher prepared__-_- 


PAID BY 


(For use of 
| paying office) 


Address 


Payee must NOT Contract No. ----- 
use this space Activity 


ARTICLES OR SERVICES Unit price jp Amount | Notations 


(Enter description, item | 

Expend- _ oe number of contract or 
iture date | livery General Supply Sched- Payee 
symbol of or ule, and other informa- must 
| service tion deemed necessary) Per | Dollars|Cts.| NO r 
| : use this 
Terms. .......% Discount column 


in light-line letters across 
face.) | 





Total. 


Notr.—This form to be used as a first and follow sheet where more than one sheet is required, carrying 
forward the total or totals to, or summarizing them upon, the final sheet containing the certificate 
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| 1068 APPENDIX 
Standard Form No. 1036 No 
Form approved by a ee a ate ee 
Comptroller General U. 8. (Contract) 
June 18, 1926 Se wanes eae aman an a 
ABSTRACT OF AGREEMENT 
} ADVERTISING—AWARD-——FORM 
(Department or establishment) (Bureau or office) wri > or} (Location) 
ABSTRACT OF AGREEMENT 
Sh In alec RiebtasentAls last ahve is stn coe psoas ta ec nm " Total amount, $......--.- 
(Name of contractor) 
haces riot aati ‘ sia acbs detuie Subject Sa eab aaah sue aes 
Title a Contract period - pikes i ova bine 
Address Appropriation _ - ecehea te ureiaheaias beieiele 
Contracting officer i‘ Discount ‘ erates 
Items wae Sali Uae a a I a a a ; 
a ee i eae j 
I i 
OE ee ee s ce taht ek ae Ueda Ie Secseden ie fa'goahs ca Sha ocak taossia ats 
Conditions _.....--- A cee Ra iar n ee maa setts tues hh oe 
SPOUSE cb cweteiesscccusan i win witewten iden FRM nw oh te me Seen hi ere e 
Payments --.-..-- ‘ caaain a oes hubukicetnhhnseaki< kan daeibens 
Na ii tainted sly ‘ seeieta eNe-she et iagc Pea a AE a ge 
Special requirements: 

Damages, actual __-_ —-- ‘ eGtuewas aca ndadetn ine nae ‘ 
Damages, liquidated anes iasie ig ins Biniliahs ‘ 
0S dll aes il ac cele Dated nial thiamine escnelias sacaciiiie alist cobain 

cad ekesasebheneh banana tue cameo e os sie caureeme 
edie tne = crete ‘ 
METHOD OF OR ABSENCE OF ADVERTISING 
(Section 3709 of the Revised Statutes) 

; 1. After advertising in newspapers. 

2. After advertising by circular letters sent to _......---.-. .- dealers and 


by notices posted un public place 8. 


3. Without advertising, 


under an exigency of the service which existed prior 


to the order and would not admit of the delay incident to advertising. 


4. Without advertising, in accordance with —_-_-_- a 


of * 


*See Note 1 on reverse hereof. 


[Reverse of Standard Form No. 1036] 


(State whether to lowest bidder, or otherwise; if otherwise, 
given hereon or on the abstract of bids or the bid 


AWARD OF CONTRACT 


reasons for rejection of lower bid or bids must be 
led herewith 


FORM OF AGREEMENT 


A. Under formal contract. 
B. Under written proposal and acceptance. 


C. Under less formal agreement 5 
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CERTIFICATE 


I certify that the foregoing abstract is true and correct; that the agreement 
was made in consequence of No. _____- of the method of advertising and in the 
form lettered as shown above; that the articles or services covered by 
the agreement are necessary for the public service, and that the prices charged 
are just and reasonable. 


(Signature of officer) (Title) 


Note 1.—Among the reasons which may be assigned as making competition impracticable (see No. 5 of 
“Method of or Absence of Advertising’’) are the following: 

(a) Under a formal contract for construction there arises a necessity for additional work practicable of 
performance only by the contractor 

(b) The articles wanted are patented or copyrighted and not on sale by dealers, but by the owners of the 
patent or copyright, or their agents or assigns alone, at a fixed and uniform price. 

(c) There is only one dealer within a practicable distance from whom the articles can be obtained. 

(d) Prices or rates are fixed by legislation, either Federal, State, or municipal; or by competent regulation. 

(e) Previous advertising for the identical purchase has been followed by the receipt of no proposals on 
only of such as were unreasonable and under circumstances indicating that further advertising would not 
alter results 

Note 2.—This abstract will be used to support al! agreements, both formal contracts and less formal 
agreements of whatever character, involving the receipt or expenditure of public funds. It should be 
executed so far as applicable and signed by the contracting officer and be attached to and accompany the 
agreement to the General Accounting Office. 

Note 3.—Where the details of an agreement are too voluminous to adequately state them briefly in any 
of the spaces provided therefor in the abstract, the statement thereof may be carried to the space below or 
made on a separate sheet. 


[National Standard Invoice Form] 
(See paragraph 5 of General Regulations No. 51, General Accounting Office, June 18, 1926) 


NAME AND ADDRESS OF VENDOR 
Ord. No. & Date Invoice Date Column reserved for use of 


customer 
Requisition No. Invoice No. P. A. Invoice No. 


2 
~ 
D 
oO 


Contract No. Shipper’s Order No. Voucher No. 
Shipped To 
Destination 

With order 


F. O. B. point 
Terms: 


Net 
Cash 


Price 
Calculations 
Transportation 


Trans. Chgd. Back 


Date shipped From 
Car No. and Int. 
How shipped and Route 


DESCRIPTION QUANTITY PRICE AMOUNT 
(show unit) PER UNIT 


Above materials received 


(Signed) 


Charge account Approved Approved 








































smepEsE ak 























































































































ce AL GLI T EI OE 






































































































































end e aA NE 
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Aas- 
Aai- 
Abs- 
Ac- 
Ad- 
Ae- 
Afh- 
Afn- 
Alfs— 
A2fs— 
A3fs— 
A4fs- 
Adfs- 
A6fs- 
A7fs- 
A8fs- 
AQfs- 


A10fs- 
Allfs- 
Agf- 


Ahe- 


- Aif- 


Ay- 
Aps- 


Api- 


A2es-— 
A3es- 
A4es- 


A5es- 


DEPARTMENT OF AGRICULTURE 





APPENDIX 


GENERAL AccouNTING OFFICE, 


LIST OF APPROVED SYMBOLS FOR NUMBERING CONTRACTS UNDER 
THE UNIFORM SYSTEM 


Orrice or CoMPTROLLER GENERAL OF THE UNITED STATEs, 


Agricultural Economics. 

Animal Industry 

Biological Survey 

Chemistry 

Dairying 

Entomolo 

Federal Horticultural Board 

Fixed Nitrogen Research 
Laboratory 

Forest Service— 

Northern District Headquar- 
ters ‘ 

Rocky Mountain District 
Headquarters 

Southwestern District Head- 
quarters 

Intermountain District 
Headquarters 

California District Head- 


quarters 

North Pacific District Head- 
quarters 

Eastern District Headquar- 


ters 
Alaska District Headquar- 


ters 
Forest Products Laboratory 
Headquarters 
Supply Depot 
Forester’s Office 
Grain Futures Administra- 
tion 
Home Economics 
Insecticide and Fungicide 
Library 
Packers and Stockyards Ad- 
ministration 
Plant Industry 
Public Roads— 
District No. 1 Headquarters 
District No. 2 Headquarters 
District No. 3 Headquarters 
Washington Office 
District No. 12 Headquarters 
Office of Secretary— 
Purchase, Sales & Traffic 
Chief Clerk 
Office of Accounts 
Office of Information 
Office of Experiment Stations 
Alaska Experiment Station 
Hawaii Experiment Station 
Porto Rico Experiment Sta- 
tion 
Guam Experiment Station 
Virgin Islands Experiment 
Station 


[1926—General Regulations No. 51—Appendix] 


Washington, June 18, 1926. 


DEPARTMENT OF AGRICULTURE—COnN. 





Office of Secretary—Con. 


Alx- Office of Cooperative Exten- 
sion Work 

A2x- Office of Exhibits 

A3x- Office of Motion Pictures 

A4x- Demonstrations on Reclama- 
tion Projécts 

Aso- Soils 

Aw- Weather Bureau 


DEPARTMENT OF COMMERCE 


Ce- Secretary’s Office 

Cfd- Foreign and Domestic Com- 
merce 

Cco- Census Office 

Csb- Steamboat Inspection Service 

Cn- Bureau of Navigation 

Cst- Bureau of Standards 

Ca- Lighthouse Service 

Csy- Coast and Geodetic Survey 

Cfi- Bureau of Fisheries 

Cp- Patent Office 

Cim- Bureau of Mines 

C2m- Government Fuel Yards 


DEPARTMENT OF THE INTERIOR 


Isec— Secretary’s Office 
Ts- Supply Division 
Iig- General Land Office 
12g- ene Engineering Serv- 
I3g- acetate Service 
I4g- Loca] Land Office Service 
: Bureau of Reclamation— 
Tir- Washington Office 
I2r- Denver, Colo., Office 
I3r- Belle Fourche project 
I4r- Boise project 
I5r- Carlsbad project 
I6r- Grand Valley project 
I7r- Huntley project 
I8r- Klamath ee 
19r- Lower Yellowstone project 
110r- Milk River project 
Ilir- Minidoka project 
112r- Newlands project 
I13r- North Platte project 
I14r- Okanogan project 
I15r- Orland project 
116r- Rio Grande project 
117r- Riverton project 
I18r- Shoshone project 
119r- Strawberry Valley project 
120r- Sun River project 


I21r- Umatilla project 





APPENDIX 


DEPARTMENT OF THE INTERIOR—CON. 


I8ind- 

19ind- 

110ind- 
Illind- 
I12ind- 
I13ind- 
I14ind- 
I15ind- 
I16ind- 
I17ind- 
I18ind- 
119ind- 
120ind- 
I2lind- 
122ind- 
I23ind- 
124ind- 
125ind- 
126ind-— 
127ind- 
I28ind- 
I29ind- 
I30ind— 
I3lind- 
I32ind-— 
I33ind- 
134ind— 
135ind-— 
136ind- 
137ind- 
I38ind- 
I39ind- 
140ind- 
I4lind- 
142ind- 
143ind- 
144ind- 
145ind- 
146ind- 
147ind- 
148ind- 
149ind- 
150ind- 
I5lind- 
152ind-— 
153ind— 
154ind— 


Bureau of Reclamation— 
Continued 

Uncompahgre project 
Yakima project 
Yuma project 
American Falls dam 
Guernsey dam 
McKay dam 
Salt Lake Basin project 
Kittitas project 

Indian A ffairs— 
Washington Office 
Albuquerque 
Bishop 
Bismarck 
Blackfeet 
Bloomfield 
Camp Verde 
Canton 
Cantonment 


Carson 

Charles H. Burke 
Cherokee 
Cheyenne & Arapaho 
Cheyenne River 
Chilocco 
Choctaw 
Choctaw Chickasaw 
Coeur d’ Alene 
Colorado River 
Colville 
Consolidated Chippewa 
Consolidated Ute 
Crow 

Crow Creek 
Euchee 

Eufaula 

Five Civilized Tribes 
Fiandreau 
Flathead 

Fort Apache 
Fort Belknap 
Fort Berthold 
Fort Bidwell 
Fort Hall 

Fort Lapwai 

Fort Mojave 
Fort Peck 

Fort Totten 

Fort Yuma 
Genoa 

Grand Rapids 
Haskell 
Hanasupai 
Hayward 

Hoopa Valley 
Hopi 

Jicarilla 

Jones 

Kaibab 

Keshena 

Kiowa 

Klamath 

Lac du Flambeau 
Laguna San 
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155ind- 
156ind- 
157ind- 
158ind- 
159ind- 
160ind- 
I6lind- 
I62ind- 
163ind- 
I64ind- 
165ind- 
166ind- 
167ind- 
168ind- 
169ind- 
170ind- 
I7lind- 
172ind- 
I73ind- 
174ind- 
I75ind- 
176ind- 
I77ind- 
I78ind- 
179ind- 
180ind- 
I8lind- 
I82ind- 
I83ind- 
I84ind- 
I85ind- 
I86ind- 
I87ind- 
I88ind-— 
I89ind- 
190ind- 
19lind— 
192ind- 
193ind- 
194ind- 
195ind- 
196ind- 
197ind- 
I98ind- 
199ind- 
1100ind- 
110lind- 
1102ind- 
1103ind— 
1104ind- 
1105ind-— 
1106ind— 
1107ind- 
1108ind- 
1109ind- 
1110ind— 
I1lllind- 
1112ind- 
I113ind— 
I114ind- 
1115ind- 
I116ind- 
1117ind- 
I118ind- 


Indian Affairs—Contd. 
Laona 
La Pointe 
Leupp 
Mackinac 
Mekushkey 
Mescalero 
Mission 
Moapa River 
Mount Pleasant 
Navajo 
Neah Bay 
New York 
Northern Pueblos 
Osage 
Pawnee 
Phoenix 
Pierre 
Pima 
Pine Ridge 
Pipestone 
Ponca 
Potawatomi 
Pueblo Bonito 
Quapaw 
Rapid City 
Red Lake 
Rock Boy’s 
Rosebud 
Sac and Fox 
Sacramento 
Sequoyah 
Salem 
Salt River 
San Carlos 
San Juan 
Santa Fe 
Seger 
Sells 
Seminole 
Shawnee 
Sherman 
Shoshone 
Siletz 
Sisseton 
Southern Pueblos 
Standing Rock 
Taholah 
Theodore Roosevelt 
Tomah 
Tongue River 
Truxton Canon 
Tulalip 
Turtle Mountain 
Tuskahoma 
Uinta and Ouray 
Umatilla 
Wahpeton 
Walker River 
Warm Springs 
Western Navajo 
Western Shoshone 
Wheelock 
Winnebago 
Yakima 
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DEPARTMENT OF THE INTERIOR—COD. 


1119ind- 
1120ind- 
I12lind- 
1122ind- 
1123ind- 


1124ind- 
1125ind- 
1126ind- 


1127ind- 
1128ind- 
1129ind- 


1130ind- 
I13lind- 
1132ind- 


1133ind- 


Igs- 
Ie— 


Iip- 
I2p- 
I3p- 
14p- 
T5p- 
{6p- 
I7p- 
I8p- 
I9p- 


110p- 
Illp- 


T12p- 


113p- 
I14p- 


I15p- 
116p- 
I17p- 
118p- 
119p- 
120p- 
Iat- 

Tht- 


Ilarr- 
I2arr- 
I3arr—- 
Iste- 
Ifh- 
Thu- 


Indian Affairs—Con. 

Yankton 

Zuni 

Chicago Indian Warehouse 

St. Louis Indian Warehouse 

San Francisco Indian Ware- 
house 

Irrigation District No. 1 

Irrigation District No. 2 

Irrigation District No. 
Billings, Mont. 

Irrigation District No. 
St. Ignatius, Mont. 

Irrigation District No. 
Los Angeles, Calif. 

Irrigation District No. 
Chandler, Ariz. 

Irrigation District No. 5 

Examiners of Inheritance 

Inspector, Supervisors. Engi- 
neers and Allotting Agents 

Physicians, Matrons and 
Special Officers 

Geological Survey 

Bureau of Education 

National Park Service— 

Gencral Service 

Crater Lake National Park 

General Grant National Park 

Glacier National Park 

Grand Canyon National Park 

Hawaii National Park 

Hot Springs National Park 

Lafayette National Park 

Lassen Volcano National 
Park 

Mesa Verde Nationa! Park 

Mount McKinley National 


Park 
Rainjer 


Mount National 
Platt Nationa] Park 


Park 


| 


Lp- 


Li- 
Ln- 
Le- 


DEPARTMENT OF LABOR 


Secretary’s Office (Division 
of Publications and Sup- 
plies) 

Immigration field service 

Naturalization field service 

Childrens’ Bureau 

Employment Service, field 

Women’s Bureau 

Bureau of Labor Statistics 


DEPARTMENT OF THE NAVY 


NOd- 
NOj- 
NOy- 
NOm- 
N50m- 
N5lm- 


N52m- 


N53m- 


| N54m- 


Rocky Mountain National | 


Park 

Sequoia National Park 
Wind Cave National Park 
Yellowstone National Park 
Yosemite National Park 
Zion National Park 
National Monuments 
Territory of Alaska 
Territory of Hawaii 

The Alaska Railroad— 
Washington, D. C. P 
Seattle, Wash. 
Anchorage, Alaska 
St. Elizabeths Hospital 
Freedmen’s Hospital 
Howard University 


DEPARTMENT OF JUSTICE 


Department of Justice 


N55m- 
N56m- 
N57m- 
N58m- 
N59m- 
N60m- 
N61m- 
N62m- 
N63m- 


N64m- 


N65m- 


N66m- 


N67m- 
N68m- 
N69m- 
N70m- 


Secretary’s Office 

Judge Advocate General 

Bureau of Yards and Docks 

Marine Corps, The Quarter- 
master, Washington 

Marine Corps, Depot Quar- 
master, Philadelphia, Pa. 

Depot Quartermaster, Hamp- 
ton Roads, Va. 

Depot Quartermaster, 
Francisco, Calif. 

Post Quartermaster, Quan- 
tico, Va. 

Post Quartermaster, Parris 
Island, 8. C. 

Post Quartermaster, Annap- 
olis, Md. 

Post Quartermaster, Boston, 
Mass. 

Post Quartermaster, N. B., 
N. S., Cavite, P. I. 

Post Quartermaster, Charles- 
ton, 8. C. 

Post Quartermaster, 
Solo. C. Z. 

Post Quartermaster, Dover, 


San 


Coco 


Post Quartermaster, Fort 
Mifflin, Pa. 

Post Quartermaster, M. B., 
N. 8., Guam 

Post Quartermaster, M. B., 
N. S., Guantanamo Bay, 
Cuba 

Battalion Quartermaster, Ist 
Sep. Batt., 6th Regt., 
Guantanamo Bay, Cuba 

Post Quartermaster, M. B., 
Cape Haitien, Haiti 

Brigade Quartermaster, Ist 
Brigade, Port au Prince, 
Haiti 

Post Quartermaster, Hamp- 
ton Roads, Va. 

Post Quartermaster, 
ham, Mass. 

Post Quartermaster, Indian 
Head, Md. 

Post Quartermaster, 
Island, N. Y. 


Hing- 


Iona 
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DEPARTMENT OF THE NAVY—continued 


N71m- 
N72m- 
N73m- 
N74m- 
N75m- 
N76m- 
N77m- 
N78m- 
N79m- 
N80m- 
N8im- 
N82m- 
N83m- 


N8&4m- 


N85m- 
N8&6m- 
N87m- 
N88m- 
N89m- 


N90m- 
N91m- 
N92m- 
N93m- 
N94m- 


N95m- 


N96m- 


N97m- 


NOs- 


N101s- 


Post Quartermaster, 
West, Fla. 

Post Quartermaster, 
hurst, N. J 

Post Quartermaster, M. B., 
NYd, Mare Island, Calif. 

Post Quartermaster, New 
London, Conn. 

Post Quartermaster, 
Orleans, La. 

Post Quartermaster, 
port, R. I. 

Post Quartermaster, 
York, N. Y. 

Post Quartermaster, 
Harbor, T. H. 

Post Quartermaster, Peking 
China 

Post Quartermaster, Pensa- 
cola, Fla. 

Post Quartermaster, 
delphia, Pa. 

Post Quartermaster, M. B., 
NYd, Portsmouth, N. H. 

Post Quartermaster, Marine 
Detachment, Naval Prison, 
Portsmouth, N. H. 

Post Quartermaster, Norfolk 
Navy Yard, Portsmouth 
Va. 

Post Quartermaster, M. B., 
NYd, Puget Sound, Wash. 

Post Quartermaster, St. 
Croix, V. I., U.S. A. 

Post Quartermaster, St. 
Juliens Creek, Va. 

Post Quartermaster, St. 
Thomas, V. L, U.S. A. 
Post Quartermaster, M. C. 
Base, N. O. B., San Diego, 

Calif. 

Commanding Officer, South 
Charleston, W. Va. 

Post Quartermaster, M. B., 
Washington, D. C. 

Post Quartermaster, M. B., 
NYd, Washington, D. C. 
Commanding Officer, York- 

town, Va. 

Officer in Charge, Central Re- 
cruiting Division, Chicago, 


Key 


Lake- 


New 
New- 
New 


Pear! 


Phila- 


Officer in Charge, Southern 
Recruiting Division, New 
Orleans, La. 

Officer in Charge, 


de!phia, Pa. 

Officer in Charge, Western 
Recruiting Division, San 
Francisco, Calif. 


Bureau of Supplies and Ac- | 


counts, Washington 
Shore Stations— 
Fuel depot, Frenchman Bay, 
Me. 





Eastern | 
Recruiting Division, Phila- | 
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DEPARTMENT OF THE NAVY—continued 


N102s- 
N103s- 
N105s- 
N109s- 
Nills- 
N112s- 
N113s- 
N118s- 
N119s- 
N120s- 
N121s- 
N122s- 
N123s- 
N124s- 
N125s- 
N126s- 
N129s- 


N131s- 
N132s- 


N134s- 
N135s- 
N136s- 
N137s- 
N140s- 
N141s- 


N144s- 


N148s- 
N151s- 
N152s- 
N153s- 
N154s- 
N156s- 
N157s- 


N158s- 


Con. 
Portsmouth, 


Shore Stations 
Navy 
N. H. 
Naval prison, Portsmouth, 


yard, 


N. H. 

Naval hospital, Portsmouth, 
N. H. 

Navy mine depot, Yorktown, 
a. 

Navy yard, Boston, Mass. 

Naval hospital, Boston, Mass. 

Naval ammunition depot, 
Hingham, Mass. 

Naval air station, Chatham, 
Mass. 

Naval 

* RLE$ 

Navy purchasing office, New- 
port, R. I. 

Naval training station, New- 
port, R. I. 

Naval torpedo station, New- 
port, R. I. 

Naval station, Narragansett 
Bay, R. I. 

Naval War College, 
port, R. I. 

Fuel goer, Melville Station, 
im Re 

Navy mine depot, New Lon- 
don, Conn. 

Submarine base, New Lon- 
don, Conn. 

Navy yard, New York, N. Y. 

Navy supply depot, South 
Brooklyn, N. Y 

Naval ammunition depot, 
Fort Lafayette, N. Y. 

Naval ammunition depot, 
Iona Island, N. Y. 

Naval ammunition depot, 
Lake Denmark, N. J. 

Naval hospital, New York, 


hospital, Newport, 


New- 


Navy purchasing office, New 
York, N. Y. 

Motion picture exchange. 
New York, N. Y. 

Medical supply depot, New 
York, N. Y. 

Naval air station, Rockaway 
Beach, N. Y. 

Navy yard, Philadelphia, Pa. 

Naval ammunition depot, 
Fort Mifflin, Philadelphia, 
Pa. 

Naval 
Pa. 

Naval hospital, Philadelphia, 
Pa. 

Aircraft factory, Philadel- 
phia, Pa. 

Naval air station, Cape May, 
N 


home, Philadelphia, 


Naval hospital, League Is- 
land, Pa. 
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N31 1s- 
N312s- 
N313s- 
N314s- 
N315s- 
N316s- 
N319s-— 
N320s— 
N321s-— 
N322s- 
N323s- 
N324s- 
N328s- 
N329s- 
N330s-— 


N333s- 
N341s— 


N351s- 
N352s- 


N371s- 
N373s- 


N374s- 
N375s- 
N378s- 
N481s— 


N501s— 
N510s-— 


N525s- 
N581s- 
N582s— 
N583s— 
N585s-— 


N586s— 
N587s- 


N588s- 


N743s- 


Shore Stations—Contd. 

Naval station, Pearl Harbor, 
Hawaii 

Naval hospital, Pearl Har- 
bor, Hawaii 

Naval ammunition 
Kuahua, Hawaii. 

Submarine base, Pearl Har- 
bor, Hawaii 

Naval air station, Pearl Har- 
bor, Hawaii 

Fuel depot, Pearl Harbor, 
Hawaii 

Destroyers stores office, Ca- 
vite, P. I. 

Submarine base, Cavite, P. I. 

Naval station, Cavite, P. I. 

nae station, Olongapo, 
rs 

Naval ammunpition depot, 
Cavite, P. I. 

Naval hospital, 
mak 


depot, 


Canacao, 


Navy godown, Hankow. 
China 

American legation and naval 
attaché, Peking, China 

Navy purchasing office, 
Shanghai, China 

Naval attaché, Tokyo, Japan 

Naval station, Tutuila, Sa- 
moa 

Naval station, Guam, Mari- 
anas Islands 

Naval hospital, Guam, Mari- 
anas Islands 

Naval station, Virgin Islands 

Midshipmen’s store, Naval 
Academy 

Central sales office, Navy 
yard, Washington, D. C. 

Santo Domingo 

Officer’s accounts, 8S. and A. 

Sixth Division, Bureau of 
Navigation 

Naval attaché, Paris, France 

Naval base No. 26, Balboa, 
Canal Zone 

Naval attaché, London, Eng- 
land 

Naval supply base, Constan- 
tinople, Turke 

Naval attaché, Berlin, Ger- 
many 

Nava! attaché, Buenos Aires, 
Argentina 

Naval attaché, Rio de Jane- 
iro, Brazil 

Naval attaché, Rome, Italy 

Naval attaché, Santiago, 
Chile 

Naval attaché, The Hague, 
Netherlands 

Radio Stations— 
San Juan, West Indies 
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N1084s- 
N1106s- 
N1135s- 
N1156s-— 
N1252s-— 
N1463s- 
N1569s- 
N1978s— 


N2049s-— 
N3030s— 
N3031s-— 
N3032s- 
N3033s- 
N3034s- 
N3035s-— 
N3036s-— 
N3037s- 
N3038s- 
N3039s- 
N3040s-— 
N3041s- 
N3042s-— 
N3043s- 
N3044s— 
N3045s— 
N3046s- 
N3047s— 
N3048s— 
N3049s-— 
N3050s— 
N3051s- 
N3052s-— 
N3053s-— 
N3054s- 
N3301s-— 
N3303s- 
N3404s-— 
N3405s-— 
N3407s- 
N3408s- 
N3409s-— 
N3411s— 
N3412s- 


N3413s- 
N3501s- 
N3502s- 
N3503s— 
N3504s-— 
N3505s— 
N3506s- 
N3507s—- 
N3508s- 
N3509s- 
N3510s- 
N3511s— 
N3512s— 
N3513s— 
N3551s- 
N3552s— 
N3554s— 
N3555s- 
N3556s- 


Ships— 
Argonne 
Beaufort (ex-Ger.) 
Bridgeport (ex-Breslau) 
Camden 
Chaumont 
Hermes 
Kittery 
Rappahannock (ex-Ger. 
‘ommern) 
Savannah (ex-Ger. Saxonia) 
Florida 
Utah 
Wyoming 
Arkansas 
New York 
Texas 
Nevada 
Oklahoma 
Pennsylvania 
Arizona 
New. Mexico 
Mississippi 
Idaho 
Tennessee 
California 
Colorado 
Maryland 
Washington 
West Virginia 
South Dakota 
Indiana 
Montana 
North Carolina 
Iowa 
Massachusetts 
Lexington 
Saratoga 
Pittsburgh 
Huntington 
Pueblo 
Frederick 
Huron (ex-South Dakota) 
Seattle 
Charlotte (ex-North 
lina) 
Missoula (ex-Montana) 
Chester 
Birmingham 
Salem 
Omaha 
Milwaukee 
Cincinnati 
Raleigh 
Detroit 
Richmond 
Concord 
Trenton 
Marblehead 
Memphis 
Chicago 
Rochester (ex-Saratoga) 
New Orleans 
Albany 
Olympia 


Caro- 
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N3560s-— 
N3564s-— 
N3565s- 
N3566s- 
N3567s- 
N3569s- 
N3570s- 
N3572s- 
N3610s- 
N3708s- 
N3709s— 
N3710s- 
N3714s- 
N3716s- 
N3717s- 
N3718s- 
N3719s- 
N3720s- 
N3721s- 
N3722s- 
N3753s- 
N3755s— 
N3757s- 
N3760s- 
N3761s- 
N4023s- 
N4026s- 
N4027s- 
N4030s- 
N4031s- 
N4034s- 
N4038s- 
N4042s- 
N4046s- 
N4047s- 
N4048s- 
N4049s- 
N4050s-— 
N4051s- 
N4052s- 
N4053s- 
N4055s- 
N4057s- 
N4060s- 
N4062s- 


Ships—Continued 
Boston 
Denver 
Des Moines 
Chattanooga 
Galveston 
Cleveland 
St. Louis 
Charleston 
Cheyenne 
Wilmington 
Helena 
Annapolis 
Wheeling 
Palos 
Dubuque 
Paducah 
Sacramento 
Monocacy 
Asheville 
Tulsa 
Eleano 
Pampanga 
Nantucket 
Villalobos 
Wilmette (ex-Eastland) 
Drayton 
Perkins 
Sterett 
Warrington 
Mayrant 
Walke 
Jarvis 
Jenkins 
Duncan 
Aylwin 
Parker 
Benham 
Balch 
O’Brien 
Nicholson 
Winslow 
Cushing 
Tucker 
Wadsworth 
Wainwright 
Sampson 
Rowan 
Davis 
Allen 
Wilkes 
Shaw 
Caldwell 
Craven 
Gwin 
Conner 
Stockton 
Manley 
Wickes 
Philip 
Evans 
Little 
Kimberly 
Sigourney 
Gregory 
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Ships—Continued 
N4083s— Stringham 
N4084s- Dyer 
N4085s-— Colhoun 
N4086s— Stevens 
N4087s— McKee 
N4088s— Robinson 
N4089s- Ringgold 
N4090s— McKean 
N4091s— Harding 
N4092s- Gridley 
N4093s— Fairfax 
N4094s— Taylor 
N4095s- Beil 
N4096s— Stribling 
N4097s—- Murray 
N4098s- Israel 
N4099s— Luce 
N4100s- Maury 
N4101s— Lansdale 
N4102s— Mahan 
N4103s- Schley 
N4104s— Champlin 
N4105s- Mugford 
N4106s— Chew 
N4107s— Hazelwood 
N4108s-— Williams 
N4109s- Crane 
N4110s— Hart 
N4l1lls— Ingraham 
N4112s— Ludlow 
N4113s— Rathburne 
N4114s— Talbot 
N4115s— Waters 
N4116s— Dent 
N4117s— Dorsey 
N4118s-— Lea 
N4119s— Lamberton 
N4120s— Radford 
N4121s— Montgomery 
N4122s— Breese 
N4123s— Gamble 
N4124s— Ramsay 
N4125s— Tattnall 
N4126s— Badger 
N4127s— Twiggs 
N4128s- Babbitt 
N4130s— Jacob Jones 
N413ls— Buchanan 
N4132s— Aaron Ward 
N4133s— Hale 
N4134s— Crowninshield 
N4135s— Tillman 
N4136s— Boogs 
N4137s— Kilty 
N4138s— Kennison 
N4139s— Ward 
N4140s— Claxton 
N4141s— Hamilton 
N4142s— Tarbell 
N4143s— Yarnall 
N4144s— Upshur 
N4145s-— Greer 
N4146s— Elliot 
N4147s— Roper 
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N4148s— Breckinridge 
N4149s— Barney 
N4150s— Blakeley 
N4151s— Biddle 
N4152s—- Dupont 
N4153s— Bernadou 
N4154s— Ellis 
N4155s— Cole 
N4156s— J. Fred Talbott 
N4157s- Dickerson 
N4158s- Leary 
N4159s- Schenck 
N4160s- Herbert 
N4161s— Palmer 
N4162s— Thatcher 
N4163s— Walker 
N4164s— Crosby 
N4165s- Meredith 
N4166s— Bush 
N4167s— Cowell 
N4168s— Maddox 
N4169s— Foote 
N4170s— Kalk 
N4171s— Burns 
N4172s— Anthony 
N4173s— Sproston 
N4174s— Rizal 
N4175s— Mackenzie 
N4176s— Renshaw 
N4177s— O’Bannon 
, N4178s- Hogan 
N4179s- Howard 
N4180s— Stansbury 
N4181s— Hopewell 
N4182s- Thomas 
N4183s- Haraden 
N4184s— Abbot 
N4185s- Bagley 
N4186s— Clemson 
N4187s— Dahlgren 
N4188s- Goldsborough 
N4189s— Semmes 
N4190s— Satterlee 
N419ls— Mason 
N4193s— Abel P. Upshur 
N4194s— Hunt 
N4195s— Welborn C. Wood 
N4196s- George E. Badger 
N4197s— Branch 
N4198s— Herndon 
N4199s— Dallas 
N4206s— Chandler 
N4207s- Southard 
N4208s- Hovey 
N4209s— Long 
N4210s- . Broome 
N4211s— Alden 
N4212s- Smith Thompson 
N4213s— Barker 
N4214s- Tracy 
N4215s— Borie 
N4216s— John D. Edwards 
N4217s— Whipple 


Parrott 


Ships—Continued 


APPENDIX 


N4219s- 
N4220s- 
N4221s- 
N4222s- 
N4223s- 
N4224s- 
N4225s- 
N4226s- 
N4227s- 
N4228s- 
N4229s- 
N4230s- 
N4231s— 
N4232s- 
N4233s- 
N4234s- 
N4235s- 
N4236s- 
N4237s- 
N4238s- 
N4239s- 
N4240s- 
N4241s- 
N4242s-— 
N4243s- 
N4244s- 
N4245s- 
N4246s- 
N4247s- 
N4248s-— 
N4249s- 
N4250s-— 
N4251s— 
N4252s- 
N4253s- 
N4254s- 
N4255s- 
N4256s- 
N4257s- 
N4258s- 
N4259s- 
N4260s- 
N4262s- 
N4263s- 
N4264s- 
N4265s- 
N4266s-— 
N4267s- 


N4268s-. 


N4269s- 
N4270s- 
N4271s- 
N4272s- 
N4273s- 
N4274s- 
N4275s- 
N4276s- 
N4277s- 
N4278s- 
N4279s- 
N4280s- 
N4281s— 
N4282s- 
N4283s- 


DEPARTMENT OF THE NAVY—continued 


Ships—Continued 


Edsall 
MacLeish 
Simpson 
Bulmer 
McCormick 
Stewart 
Pope 
Peary 
Pillsbury 
John D. Ford 
Truxtun 
Paul Jones 
Hatfield 
Brooks 
Gilmer 
Fox 
Kane 
Humphreys 
McFarland 
James K. Paulding 
Overton 
Sturtevant 
Childs 
King 
Sands 
Williamson 
Reuben James 
Bainbridge 
off 
Barry 
Hopkins 
Lawrence 
Belknap 
McCook 
McCalla 
Rodgers 
Osmond Ingram 
Bancroft 
Welles 
Aulick 
Turner 
Gillis 
McDermut 
Laub 
McLanahan 
Edwards 
Greene 
Ballard 
Shubrick 
Bailey 
Thornton 
Morris 
Tingey 
Swasey 
Meade 
Sinclair 
McCawley 
Moody 
Henshaw 
Meyer 
Doyen 
Sharkey 
Toucey 
Breck 
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N4284s- 
N4285s— 
N4286s— 
N4287s- 
N4288s- 
N4289s- 
N4290s- 
N4291s— 
N4292s- 
N4293s- 
N4294s- 
N4295s- 
N4298s- 
N4299s- 
N4300s- 
N4301s- 
N4302s-— 
N4303s- 
N4304s-— 
N4305s- 
N4306s-— 
N4307s- 
N4308s- 
N4313s- 
N4314s— 
N4315s- 
N4316s- 
N4317s- 
N4318s- 
N4319s- 
N4320s- 
N4321s- 
N4322s- 
N4323s- 
N4324s- 
N4325s- 
N4326s- 
N4327s- 
N4328s- 


N4612s- 


Ships—Continued 
Isherwood 
Case 
Lardner 
Putnam 
Worden 
Flusser 
Dale 
Converse 
Reid 
Billingsley 
Chas. Ausburne 
Osborne 
Percival 
John Francis Burnes 
Farragut 
Somers 
Stoddert 
Reno 
Farquhar 
Thompson 
Kennedy 
Paul Hamilton 
William Jones 
Zeilin 
Yarborough 
La Vallette 
Sloat 
Wood 
Shirk 
Kidder 
Selfridge 
Marcus 
Mervine 
Chase 
Robert Smith 
Mullany 
Coghlan 
Preston 
Lamson 


Macdonough 
Farenholt 
Sumner 
Corry 
Melvin 
Litchfield 
Zane 
Wasmuth 
Trever 
Perry 
Decatur 
Hulbert 
Noa 
William B. Preston 
Preble 
Sicard 
Pruitt 
Bushnell 
Holland 
Melville 
Dobbin 
Whitney 
Beaver 
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N4614s— 
N4615s- 
N4617s- 
N4854s- 
N4855s- 
N4858s- 
N7515s- 
N7530s- 
N7539s- 
N7547s- 
N7929s- 
N8411s- 
N8412s- 
N8413s- 
N8415s- 
N8416s- 
N8417s- 
N8418s— 
N8451s- 
N8501s— 
N&8510s- 
N8555s- 
N8559s- 
N8561s- 
N8562s- 
N8576s- 
N8578s- 
N8608s- 
N8609s- 
N8747s- 
N8761s- 
N8762s- 
N8802s- 
N8805s- 
N8807s- 
N8815s- 
N8817s- 
N8840s- 
N8890s- 
N8&892s- 
N8894s- 
N8895s- 
N8898s- 
N8&899s- 
N8921s-- 


N8922s- 
N8923s- 
N8924s- 


N8925s- 
N8926s— 


N8927s- 
N8928s- 
N8929s- 
N8930s- 
N8936s— 
N8939s- 


N8940s-— 
N8941s- 


Ships—Continued 
Rigel 
Canopus 
Altair 
Patoka 
Ramapo 
Sapelo 
Quail 
Sea Gull 
Chewink 
Pigeon 
Sanda 
Orion 
Jason 
Kanawha 
Cuyama 
Brazos 
Neches 
Pecos 
Abarenda 
Henderson 
Bridge 
Arctic 
Gold Star 
Vega 
Sirius 
Relief 
Mercy 
Mayflower 
Scorpion 
Isabel 
Niagara 
Nokomis 
Hannibal 
Prometheus 
Vestal 
Aroostook 
Black Hawk 
Shawmut 
Langley (ex-Jupiter) 
Nitro 


Receiving ship at Ports- 
mouth : 
Receiving ship at Boston 
Receiving ship at New York 
Receiving ship at Philadel- 
phia 
Receiving ship at Norfolk 
Receiving ship at Charles- 
ton 
Receiving ship at San Fran- 
cisco 
Receiving 
Sound 
Receiving ship at Cavite 
Receiving ship at Olongapo 
Yard craft, Mare Island 
Submarine base, New Lon- 
don 
Receiving ship at Newport 
Receiving ship at Key West 


ship at Puget 
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N8942s- 
N8943s- 
N8946s- 
N8947s-— 
N8948s- 
N8949s- 
N8950s— 
N8960s- 


N8961s-— 


N8962s- 
N8963s- 


N8966s-— 
N8968s-— 
N8969s- 
N8970s- 
N8971s- 
N8972s— 
N8978s- 
N8979s- 
N8980s— 
N898l1s— 
N8987s- 
N8988s- 
N8990s-— 
N8991s- 
N8994s- 


Ships—Continued 
Receiving ship at New Or- 
leans 
Receiving ship at Mare Is- 
land 


Receiving ship at Pensa- 
cola 

Receiving ship at Washing- 
ton 

Receiving ship at Pearl Har- 
bor 

Receiving ship at Guan- 
tanamo 

Receiving 
Lakes 

Small craft supply office, 
Division II, Battle Fleet, 
San Diego, Calif. 

Receiving ship, Coco Solo, 
Canal Zone 

Briarcliff 

Submarine base, Asiatic Flo- 
tilla, Cavite, P. I 

Receiving ship, Hampton 
Roads 

Submarine base, Hampton 
Roads, Va. 

Supply office, 
nople 

Scouting Fleet 

Battle Fleet 

Supply office, auxiliaries, 
Portsmouth, N. H. 

Yard craft, Washington 

Yard craft, Norfolk 

Yard craft, Naval Operating 
Base, Hampton Roads, Va. 

Aircraft Squadrons, Asiatic 
Fleet 

Aircraft Squadrons, Scout- 
ing Fleet 

Submarine base, Pearl Har- 
bor, Hawaii 

Submarine base, Coco Solo, 
Canal Zone 

Aircraft Squadrons, 
Fleet 

Small 
Fleet 


ship at Great 


Constanti- 


Battle 


craft train, Battle 


DEPARTMENT OF STATE 


Department proper 

Foreign Administration 

U.S. Court for China 
Foreign Service (Embas- 

sies and Legations)— 

Albania 

Argentina 

Austria 

Belgium 

Bolivia 

Brazil 

Bulgaria 

Chile 
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S9fs— 

$10fs— 
S1l1fs— 
$12fs- 
§$13fs— 
$14fs— 
$15fs— 
$16fs- 
S17fs— 
S18fs— 
S$19fs- 
S20fs— 
S21fs— 
$22fs- 
S$23fs— 
S24fs— 
S$25fs— 
S26fs— 
S27fs— 
S28fs- 
S29fs— 
$30fs- 
$3 1fs— 
S$32fs— 
$33fs— 
S$34fs- 
$35fs- 
S836fs- 
S37fs— 
S38fs— 
S39fs— 
S40fs— 
S41fs— 
$42fs— 
$43fs- 
$44fs— 
S45fs- 
S46fs— 
S47fs— 


S48fs— 
S49fs— 
S50fs— 
S51fs— 
$52fs— 
S53fs- 
S54fs— 


S61fs- 
S62fs- 
S63fs— 
S864fs— 
S65fs- 
S66fs— 
S67fs- 
S68fs— 
S69fs— 
S70fs— 
S87 1fs- 
S872fs- 
S73fs- 
874fs— 


Foreign Service (Em- 
basies and Lega- 
tions)—Continued 

China 
Colombia 
Costa Rica 
Cuba 
Czechoslovakia 
Denmark 
Dominican Republic 
Ecuador 
Egypt 
Esthonia 
Finland 
France 
Germany 
Great Britain 
Greece 
Guatemala 
Haiti 
Honduras 
Hungary 
Italy 
Japan 
Latvia 
Liberia 
Lithuania 
Luxemburg 
Mexico 
Morocco 
Netherlands 
Nicaragua 
Norway 
Panama 
Paraguay 
Persia 
Peru 
Poland 
Portugal 
Rumania 
Salvador 
Serbs, Croates, and Slovenes, 
Kingdom of 

Siam 
Spain 
Sweden 
Switzerland 
Turkey 
Uruguay 

- Venezuela 

Foreign Service (Consulates)— 
Acapulco 
Adelaide 
Aden 
Aguascalientes 
Aleppo 
Alexandria 
Algiers 

Amoy 
Amsterdam 
Angora 
Antilla 
Antofogasta 
Antung 
Antwerp 
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Foreign Service (Consu- Foreign Service (Consu- 
lates) — Continued lates) —Continued 
875fs- Apia $139fs- Colon 
S76fs— Arica $140fs— Concepcion 
S77fs- Asuncion $14lfs— Constantinople 
S78fs- Athens $142fs- Constanza 
S879fs- Auckland $143fs- Copenhagen 
S80fs— Bagdad $144fs- Corinto 
S81fs- Bahia $145fs- Curacao 
S82fs- Bangkok .$146fs- Dairen 
S83fs- Barbados $147fs- Dakar 
S84fs— Barcelona $148fs-— Damascus 
S85fs— Barranquilla $149fs- Danzig 
S86fs-— Basel $150fs- Dresden 
S87fs- Batavia $15lfs- Dublin 
S88fs- Beirut $152fs- Dundee 
S89fs- Belfast $153fs- Dunfermline 
$90fs— Belgrade $154fs- Durango 
S91fs— Belize §$155fs- Durban 
S92fs— Bergen $156fs- Edinburgh 
S93fs- Berlin $157fs- Ensenada 
8$94fs- Berne $158fs- Fernie 
S95fs— Biarritz $159fs- Florence 
S96fs— Bilbao $160fs- Foochow 
S97fs- Birmingham $16lfs- Fort William and Port Arthur 
S98fs- Bluefields $162fs- Frankfort on the Main 
S99fs— Bombay $163fs- Fredericton 
$100fs- Bordeaux $164fs- Frontera 
$10lfs- Boulogne sur Mer $165fs- Funchal 
$102fs— Bradford $166fs- Geneva 
$103fs- Bremen $167fs- Genoa 
$104fs- Bremerhaven $168fs- Georgetown 
$105fs- Breslau $169fs- Ghent 
$106fs- Bristol $170fs— Gibraltar 
$107fs— Brussels S17lfs— Glasgow 
$108fs— Bucharest $172fs-— Goteborg 
$109fs- Budapest $173fs- Guadalajara 
$110fs- Buenaventura $174fs— Guadeloupe 
S1llfs- Buenos Aires $175fs- Guatemala City 
$112fs— Cairo $176fs— Guayaquil 
$113fs— Calais $177fs- Guaymas 
$114fs— Calcutta $178fs- Habana 
$115fs— Calgary $179fs- Halifax 
$116fs— Caliao-Lima $180fs- Hamburg 
$117fs— Campbellton $18lfs- Hamilton, Bermuda 
$118fs— Canton $182fs- Hamilton, Ontario 
$119fs— Cape Haitien $183fs- Hankow 
$120fs- Cape Town $184fs- Harbin 
812lfs— Caracas S185fs- Harput 
$122fs— Cardiff $186fs- Havre 
S$123fs- Cartagena $187fs— Helsingfors 
$124fs— Casablanca S188fs- Hongkong 
$125fs- Catania $189fs- Horta 
$126fs- Ceiba $190fs- Hull 
$127fs- Changsha S19lfs- Imaquique 
$128fs— Charlottetown $192fs- Jerusalem 
$129fs—- ‘Chefoo $193fs- Johannesburg 
$130fs- Cherbourg $194fs- Kalgan 
$131fs- Chihuahua $195fs— Karachi 
$132fs- Chungking $196fs—- Kingston, Jamaica 
$133fs— Cienfuegos $197fs- Kingston, Ontario 
$134fs— Ciudad Juarez $198fs- Kobe 
$135fs- Cobh $199fs- Konigsberg 
$136fs— Coblenz $200fs- Kovno 
$137fs— Cologne S201fs- La Guaira 
8138fs- Colombo S$202fs- La Paz 
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$203fs- 
$204fs— 
$205fs- 
S206fs— 
$207fs- 
S$208fs- 
$209fs- 
$210fs- 
$211fs— 
$212fs— 
$213fs— 
$214fs— 
$215fs- 
$216fs- 
$217fs- 
S218fs— 
$219fs— 
$220fs- 
$221fs- 
58222fs- 
$223fs- 
$224fs— 
$225fs— 
$226fs- 
$227fs- 
S$228fs— 
$229fs— 
$230fs- 
$231fs- 
$232fs— 
$233fs— 

234fs— 
$235fs— 
S$236fs— 
8237fs- 
S238fs— 
$239fs— 
$240fs— 
$241fs— 
$242fs— 
$243fs— 
$244fs— 
S$245fs— 
S246fs— 
$247fs- 
S$248fs— 
S$249fs— 
$250fs- 
$251fs— 
$252fs— 
$253fs- 
$254fs- 
$255fs- 
$256fs- 
$257fs- 
S$258fs— 
$259fs— 
$260fs— 
§$261fs- 
$262fs— 
$263fs- 
$264fs- 
S$265fs- 
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Foreign Service (Consu- 
lates) —Continued 


La Rochelle 
Las Palmas 
Leeds 
paar 
ipzig 
Lille 
Limoges 
Lisbon 
Liverpool 
Loanda 
London, England 
London, Ontario 
Lourenco Marques 
Lucerne 
Lyon 
Madras 
Madrid 
Malaga 
Malmo 
Malta 
Manaos 
Manchester 
Manzanillo 
Maracaibo 
Marseille 
Martinique 
Matamoros 
Matanzas 
Mazatlan 
Medan 
Melbourne 
Messina 
Mexicali 
Mexico City 
Milan 
Moncton 
Monrovia 
Monterey 
Montevideo 
Montreal 
Mukden 
Munich 
Nagasaki 
Nagoya 
Nairobi 
Nancy 
Nanking 
Nantes 
Naples 
Nassau 
Newcastle 
Newcaséle-on-Tyne 
Niagara Falls 
Nice 
Nogales 
North Bay 
Nottingham 
Nueva Gerona 
Nuevitas 
Nuevo Laredo 
Oporto 
Oslo 
Ottawa 


$266fs— 
$267fs— 
S268fs- 
S$269fs— 
$270fs— 
$27 1fs— 
$272fs— 
$273fs- 
$274fs— 
$275fs- 
S$276fs— 
$277fs- 
S278fs— 
$279fs- 
S280fs— 
S$281fs— 
S282fs— 
S$283fs- 
$284fs— 
S285fs- 
S286fs- 
S287fs- 
S288fs— 
S289fs— 
S$290fs- 
$29 1fs- 
$292fs- 
$293fs- 
$294fs- 
$295fs- 
$296fs— 
$297fs- 
S298fs- 
$299fs- 
$300fs- 
S301fs- 
$302fs— 
$303fs— 
$304fs- 
S305fs— 
S306fs— 
$307fs- 
S308fs— 
$309fs— 
§$310fs- 
$31 1fs- 
$312fs- 
$313fs- 
$314fs- 
$315fs- 
$316fs- 
$317fs- 
$318fs- 
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Foreign Service (Consu- 
lates)— Continued 

Palermo 
Panama 
Para 
Paris 
Patras 
Penang 
Pernambuco 
Piedras Negras 
Plymouth 
Port au Prince 
Port Elizabeth 
Port Limon 
Porto Alegre 
Port Said 
Prague 
Prescott 
Prince Rupert 
Progreso 
Puerto Cabello 
Puerto Castilla 
Puerto Cortes 
Puerto Plata 
Punta Arenas 
Quebec 
Rangoon 
Regina 
Riga 
Rio de Janeiro 
Riviere du Loup 
Rome 
Rosario 
Rotterdam 
Saigon 
St. Etienne 
St. John 
St. John’s 
St. Michaels 
St. Stephen 
Salina Cruz 
Saloniki 
Saltillo 
San Jose 
San Luis Potosi 
San Salvador 
Santa Marta 
Santiago de Cuba 
Santo Domingo 
Santos 
Sao Paulo 
Sarnia 
Sault Ste. Marie 
Seoul 
Seville 
Shanghai 
Sheffield 
Sherbrooke 
Singapore 
Smyrna 
Soerabaya 
Sofia 
Southampton 
Stavanger 
Stockholm 
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DEPARTMENT OF STATE—Continued DEPARTMENT OF THE TREASURY—CON. 


Foreign Service (Consu- | 
lates)—Continued 
$329fs- Stoke-on-Trent 
$330fs- Strasbourg 
S33lfs- Stuttgart 
$332fs- Swansea 
$333fs- Swatow 
$334fs- Sydney, Australia 


| Tlir- 
8335fs- Sydney, Nova Scotia 


T2ir- 


Tlsa- 


$336fs— Tabriz 
$337fs— Tahiti 
S338fs— Taihoku 
$339fs— Tallinn 
$340fs- Tampico 
8341lfs- Tananarive 
$342fs- Tangier 
$343fs- Tegucigalpa 
$344fs- Teheran 
$345fs— Tela 
8346fs— Teneriffe 
$347fs- The Hague 
$348fs— Tientsin 
8349fs- Tokyo 
8350fs- Toronto 
$35lfs— Torreon 
$352fs— Trieste 
$353fs- Trinidad 
$354fs— Tsinan 
$355fs- Tsingtao 
$356fs— Tunis 
8357fs— Turin 
S358fs- Valencia 
$359fs— Valparaiso 
$360fs-— Vancouver 
S36lfs-— Venice 
$362fs— Vera Cruz 
$363fs- Victoria 
$364fs— Vienna 
S8365fs— Vigo 
$366fs-— Warsaw 
S367fs- Wellington 
S368fs— Windsor 
$369fs- Winnipeg 
S$370fs-— Yarmouth 
S37lfs- Yokohama 
$372fs-— Yunnanfu 
$373fs- Zagreb 
$374fs— Zurich 


DEPARTMENT OF THE TREASURY 


Tep- Bureau of Engraving and 
Printing 

Tbs- Bureau of Supply 

Tpd- Public Debt Service 

Tecy- Comptroller of the Currency 

Tgs- General Supply Committee 

Tph- Public Health Service 

Tss— Secret Service Division 

Tee- Chief Clerk and Superinten- 


dent 
Tca- Special Agency Service, Cus- 


toms 
Teg- U. 8. Coast Guard 


Bureau of Internal Revenue— 
Internal Revenue 
Prohibition 
Supervising Architect— 
Sundry public buildings; re- 
modeling, etc., public 
buildings; hospital facili- 
ties, etc., for war patients; 
hospital construction, Pub- 
lic Health Service 
Repairs and preservation of 
public buildings; mechani- 
cal equipment for public 
buildings; vaults and safes 
for public buildings; fur- 
niture and repairs of same 
for public buildings 
General expenses of public 
buildings; sales; rents 
Operating supplies for public 
buildings 
U. 8. Customs— 
Maine and New Hampshire 
District, Portland, Me. 
Vermont District, St. Albans, 
Vt. 

Massachusetts District, Bos- 
ton, Mass. 

Rhode Island District, Provi- 
dence, R. I. 

Connecticut District, Bridge- 
port, Conn. 

St. Lawrence District, 
Ogdensburg, N. Y. 

Rochester District, Ro- 
chester, N. Y. 

Buffalo District, Buffalo, 


she 

New York District, New 
York, N. Y. 

Philadelphia District, Phila- 
delphia, Pa. 

Pittsburgh District, Pitts- 
burgh, Pa. 

Baltimore District, Balti- 
more, Md. 

Virginia District, Norfolk, 


Va. 
North Carolina District, 
belay ar N.C. 
South arolina District, 
Charleston, 8. C. 
Georgia District, Savannah, 


+8. 

Florida District, Tampa, Fla. 

Mobile District, Mobile, Ala. 

New Orleans District, New 
Orleans, La. 

Sabine District, Port Arthur, 
Tex. 

Galveston District, Galves- 
ton, Tex. 

San Antonio District, San 
Antonio, Tex. 
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T24c- 
T26c- 
T27c- 
T28c- 
T29c- 
T30c-— 
T31c— 
T32e- 
T33e- 
T34c- 
T35c-— 
T36c— 
T37c— 
T38c- 


T39c- 
T40c- 


T4lc- 
T42c- 
T43c-— 
T44c-— 
T45c— 


T46c- 
T47c— 


T48c— 
T49c- 


U. 8S. Customs— Contd. 
El Paso District, El Paso, 
Tex. 
Arizona 
Ariz. 
Los Angeles District, 
Angeles, Calif. 
San Francisco District, San 
Francisco, Calif. 
Oregon District, 


District, Nogales, 


Les 


Portland, 


re. 
Washington District, Seattle, 


ash. 
Alaska 
Alaska 
ao District, Honolulu, 


District, Juneau, 


Montana & Idaho District, 
Great Falls, Mont. 

Dakota District, Pembina, 
N. D 


Minnesota District, Minne- 
apolis, Minn. 

Duluth & Superior District, 
Duluth, Minn. 

Wisconsin District, Milwau- 
kee, Wis. 

Michigan District, Detroit, 
Mich. 

Chicago District, Chicago, Ill. 

Indiana District, Indianapo- 
lis, Ind. 

Ohio District, 
Ohio 

Kentucky District, 
ville, Ky. 

Tennessee District, 
phis, Tenn. 

Iowa District, Des Moines, 


Iowa 
St. Louis District, St. Louis, 


Cleveland, 
Louis- 


Mem- 


0. 

Omaha District, Omaha, Neb. 

Colorado District, Denver, 
Colo. 

Utah & Nevada District, 
Salt Lake City, Utah 

Porto Rico District, 
Juan, P. R. 

Virgin Islands District, St. 
Thomas, V. I 

Mint Service— 

Director’s office, Washington 

Philadelphia Mint 

San Francisco Mint 

Denver Mint 

New York Assay Office 

New Orleans Mint 

Carson City Mint 

Boise Assay Office 

Helena Assay Office 

Deadwood Assay Office 

Seattle Assay Office 

Salt Lake City Assay Office 


San 


11273°—26——_70 


Wag- 


Was- 
Wia- 
Wews- 


Wmid-— 
Wig- 
Wja- 


Wmad- 
Wma- 


Wmb- 
Wn- 


Word- 
Wqm- 
Wsw- 
Wsc- 
Wawe- 
Web- 
Wds- 
Wrics- 


W15mb- 


W 16mb- 
W17mb- 
W18mb- 
W19mb- 
W20mb- 
W2imb- 
W22mb- 
W23mb- 
W24mb- 


W25mb- 
W26mb-— 
W27mb- 
W28mb— 
W29mb- 
W30mb- 
W31mb- 
W32mb- 
W33mb- 
W34mb- 
W35mb- 
W36mb- 
W37mb- 


W38mb- 
W39mb- 
W40mb- 
W4lmb- 
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Adjutant General’s Depart- 
ment 

Air Service 

Bureau of Insular Affairs 

Chemical Warfare Service 

Chief of Cavalry 

Chief of Coast Artillery 

Chief of Field Artillery 

Chief of Infantry 

Chief of Staff 

Engineer Corps 

Finance Department 

Military Intelligence 
sion 

Inspector General’s Depart- 
ment 

Judge Advocate General’s 
Department 

Medical Department 

United States Military Acad- 
emy 

Militia Bureau 

National Board for Promo- 
tion of Rifle Practice 

Ordnance Department 

Quartermaster Corps 

Secretary of War 

Signal Corps 

Army War College 

War Claims Board 

Director of Sales 

Foreign Claims Section, offi- 
cer in charge of 

Station List— 

United States, whole appro- 
priation, National Guard 

Alabama National Guard 

Alaska National Guard 

Arizona National Guard 

Arkansas National Guard 

California National Guard 

Colorado National Guard 

Connecticut National Guard 

Delaware National Guard 

District of Columbia Na- 
tional Guard 

Florida National Guard 

Georgia National Guard 

Hawaii National Guard 

Idaho National Guard 

Illinois National Guard 

Indiana National Guard 

Iowa National Guard 

Kansas National Guard 

Kentucky National Guard 

Louisiana National Guard 

Maine National Guard 

Maryland National Guard 

Massachusetts National 
Guard 

Michigan National Guard 

Minnesota National Guard 

Mississippi National Guard 

Missouri National Guard 


Divi- 
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Station List—Continued 


Station List—Continuea 


W42mb-— Montana National Guard 121 Augusta, Ga., O. I. D. 
W43mb- Nebraska National Guard | 122 Alexandria (Pineville), La., 
W44mb- Nevada National Guard Cemetery 
W45mb- New Hampshire National | 123 Alexandria, Va., Cemetery 
Guard | 124 Andersonville, Ga., Ceme- 
W46mb- New Jersey National Guard | tery 
W47mb-— New Mexico National Guard | 125 Andrew Jackson (Greenville) 
W48mb- New York National Guard Tenn., Cemetery 
W49mb- North Carolina National | 126 Annapolis, Md., Cemetery 
Guard 127 Antietam (Sharpsburg), Md., 
W50mb- North Dakota National | Cemetery 
Guard | 128 Arlington (Fort Myer), Va., 
W5imb- Ohio National Guard | Cemetery 
W52mb- Oklahoma National Guard 129 Athens, Greece 
W53mb- Oregon National Guard | 130 Augusta Military Academy, 
W54mb- Panama National Guard Ga. 
W55mb- Pennsylvania National | 131 Baird, Brig. Gen. Absolom, 
Guard mine planter 
W56mb- Porto Rico National Guard | 132 Bierne, E] Paso, Tex. 
W57mb- Rhode Island National | 133 Baker, Fort, Calif. 
Guard 134 3irmingham, Ala., D. O. O. 
W58mb- South Carolina National | 135 Baltimore, Md. 
Guard 136 Banks, Fort, Mass. 
W59mb- South Dakota National | 137 Barrancas, Fort, Fla. 
Guard 138 Buffalo, N. Y. 
W60mb-— Tennessee National Guard | 139 Barry, Fort, Calif. 
W6lmb- Texas National Guard | 140 Agricultural and Mechanical 


W62mb 


Utah National Guard 


College of Texas, Tex. 


W63mb- Vermont Nationa! Guard | 141 Agricultural College of Utah, 
W64mb- Virginia National Guard Utah 
W65mb- Washington National Guard | 142 Beaumont, Wm., General 
W66mb- West Virginia National Hospital, Texas 
Guard | 143 Alabama Polytechnic Insti- 
W67mb- Wisconsin National Guard tute, Ala. 
W68mb- Wyoming National Guard 144 Jelgrade, Jugo-Slavia 
(The following station sym- | 145 Bell, Gen. J. Franklin, mine 
bol numbers will be in- | planter 
serted between the depart- | 146 Benicia Arsenal, Calif. 
ment symbol (W) and the | 147 Benicia, Calif., O. I. D. 
small letter symbols of | 148 Benning, Fort, Ga. 
branches by the station of | 149 Berlin, Germany 
the respective branch lo- | 150 Berne, Switzerland 
cated at the place men- | 151 Bliss, Fort, Texas 
tioned 152 Boise Barracks, Idaho 
10) Aberdeen Proving Ground, | 153 Alameda High School, Calif. 
Md. 154 Bolling Field, D. C. 
102 Aberdeen, Md., O. R. D. 155 Boston, Mass., Q. I. D. 
103 Adams, Fort, R. 1. 156 Atlanta, Ga. (General Dis- 
104 Albany, N. Y. pensary ) 
105 Aleatraz, Calif. 157 Albany Medical College, 
107 Allen, Fort Ethan, Vt. es 
108 Amador, Fort, C. Z 15% Brady, Fort, Mich. 
109 Amatol, N. J., O. R. D 159 Bragg, Fort, N. C. 
110 Apache, lort, Tex 160 Atlanta, Ga, (8, O, 4th C.A.) 
11) Americus, Ga 16] Bridgeport, Conn, 
112 Anchorage, Alaska 162 Brooklyn, N. Y. 
113 Andrews, lort, Mass | 163 Brooks Field, ‘Tex. 
116 Akron, Ohio 164 Brown, Fort, Tex. 
117 Armistead, Col. George, mine | 165 Brownsville, Tex. 
planter 166 Brussels, Belgium 
118 Armstrong, Fort, T. H 167 Bucharest, Rumania 
119 Atlanta, Ga 16% Budapest, Hungary 
120 Atlanta Public High Schools, 169 Buenos Aires, Argentina 
Ga 170 Allen Academy, Tex. 
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171 
172 
173 
174 
175 
176 


177 
178 
179 


180 
181 
182 
183 
184 


Station List—Continued 
Ancon, C. Z. (Laboratory) 
Athens High School, Ga. 
Balboa Heights, C. Z.(Eng.) 
Baltimore, Md. (Eng.) 
Boston, Mass. (Eng.) 

Balls Bluff: (Leesburg) Va., 
Cemetery 

Barrancas, Fla., Cemetery 

Baton Rouge, La., Cemetery 

Battle Grounds (Tacoma 


Park Sta.) D. C., Cemetery | 


Beaufort, 8. C., Cemetery 

Beverly, N. J., Cemetery 

Butler, Camp (Springfield), 
Ill., Cemetery 

Bowman Field, Ky. 

Cypress Hills (Brooklyn), 
N. Y., Cemetery 


Baltimore, Md., (¢ 7 


Dispensary) 
— Md., (S. QO. 3rd | 
>. A.) 
Campo, Camp, Calif. 
Canby, Fort, Wash. 
Caracas, Venezuela 
Carlisle Barracks, Pa. 
Bangor High School, Me. 
Baylor University, Tex. 
Beloit High School, Wisc. 
Casey, Fort, Wash. 
Bingham Military School, 
N.C. 
Chanute Field, II. 
Birmingham High School, 
Ala. 
Charleston, S. C.,Q. M.I. D. 
Chicago, Ill., Q. M. I. D 


Chicago, Ill., Ord. Dist. Sal. 


Bd. 

Chicago Storage Depot., Il. 

Blackstone Military Acad- 
emy, Va. 

Cincinnati, Ohio 

Clark Field, P. I. 

Clark, Fort, Tex. 

Clayton, Fort, C. Z. 

Cleveland, Ohio (Eng.) 

Coast Artillery School, Va. 

Boise High School, Idaho 

Bordentown Military Insti- 

tute, N. J. 

Boston, Mass. (Air Post) 

Columbia, Fort, Wash. 

Boston, Mass. (General Dis- 
pensary >} 

Columbus, Ohio, G. R. D 
Constantinople, oun 
Constitution, Fort, H. 
Corozal (Panama At senal), 

C. Z. 

Reston, Mass. (S. O. Ist 
A.) 

Crise, Field, Calif. 

Crockett, Fort, Tex. 


Nobo hy be be 
bo bo bo bo bo 


oreww 


NN Nh 
tot wt 
OM IS 


2 


an 
~ 
— 
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Station List—Continued 

Crook, Fort, Nebr. 

Boston University, Mass. 

Curtel de Espana, P. I. 

Curtel de Infanteria, P. I. 

Branham and Hughes Mili- 
tary Academy, Tenn. 

Curtis Bay, Md., O. R. D. 

Brooklyn, N. Y. (S. S. O., 
G. I. D.) 

Custer, Camp, Mich. 

Castle Heights Military 
Academy, Tenn. 

Chattanooga High School, 
Tenn. 

Charleston, S. C. (Eng.) 

Cave Hill (Louisville), Ky., 
Cemetery 

Chalmette (Arabi),  La., 
Cemetery 

Chattanooga, Tenn., Ceme- 
tery 

City Point, Va., Cemetery 

Cold) Harbor (Richmond) 
Va., Cemetery 

Corinth, Miss., Cemetery 

Crown Hill (Indianapolis), 
Ind., Cemetery 

Culpeper, Va., Cemetery 

Custer Battlefield (Crow 
Agency), Mont., Cemetery 

California Institute of 
Technology, Calif. 

Dallas, Tex. 

Calumet Public High School, 
Mich. 

Davis, Wm. D., Fort, C. Z. 

Delaware, Fort, Del. 

Delaware, N. J., O. R. D. 

de Lesseps, Fort, C. Z. 

Camden, N. J. 

Denver, Colo. 

de Russey, Fort, T. H. 

Des Moines, Fort, lowa 

Des Moines, Iowa 

Campion College, Wis. 

Detroit, Mich. 

Devens, Camp, Mass. 

Canon City High School, 
Colo. 

Carlisle School, 8S. C. 

Carnegie Institute of Tech- 
nology, Pa. 

Chapman Field, Fla. 

Charleston, S. C. (General 
Dispensary ) 

Cheyenne High School, Wyo. 

Dix, Camp, N. J. 

Chicago High Schools, Ul. 

Clason Military Academy, 
Na Ys 

Douglas, Ariz. 

Douglas, Fort, Utah 

Drum, Port, P. 1. 

DuPont, Fort, Del. 
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271 











272 
273 
274 
275 









































276 











O77 


277 
278 
279 
280 
































281 
282 

















283 














284 
285 
286 
287 





























288 











289 
290 














291 
292 
293 
294 
295 
296 
298 
299 
305 
306 
307 
308 






















































































309 
310 

















311 
312 
314 
315 
316 


317 
318 
319 










































































320 
321 
322 
323 
324 
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Dellwood, U. 8. S. Trans- 
port 

Detroit, Mich. (Eng.) 

Danville, Ky., Cemetery 

Danville, Va., Cemetery 

Donelson, Fort (Dover), 
Tenn., Cemetery 

Chicago, Ill. (General Dis- 
pensary) 

Confederate Cemetery, Ill. 

Chateau Thierry, Transport 

Cambrai, Transport 

Clemson Agricultural Col- 
lege, 8. C. 

Eagle Pass, Camp, Tex. 

Chicago, Til., a ME =. 
(Medic al Section) 

Chicago, Ill. (8. O. 6th C. 
A.) 

Edgemoor, Transport 

Edgewood, Md. 

Eldridge, Camp, P.I. 

——— in. ss. ©. Ro. 


t.) 
Chicago, nm. ©. 8. 0., Q. I. 


E ions Camp, C. Z. 

Chicago, Ill., Q. M. I. D. 
(The Veterinarian) 

Erie, Ohio, O. R. D. 

Erie Proving Grounds, Ohio 

Estador, Mayor, P. I 

Eustis, Abraham, Fort, Va. 

Chita, Siberia 

Charleston, 8. C., O. R. D. 

Chilkoot Barracks, Alaska 

Colorado Springs, Colo. 

Fairfield, Ohio 

Chigas, Camp, Tex. 

Fishermans Island, Va. 

Fitzsimons General Hospital, 
Colo. 

Flagler, Fort, Wash. 

Cleveland Public High 
Schools, Ohio 

Foster, Fort, Me. 

Frank, Fort, P. I. 

Frankford Arsenal, Pa. 

Coe College, Iowa 

Colorado Agricultural Col- 
lege, Colo. 

Colorado School of Mines, 
Colo. 

Front Royal, 
D. 


, Q. M. 1. 


College . the City of New 
York, N. Y. 

Funston, Fort, Calif. 

Furlong, Camp, N. Mex. 

France Field, C. 

Fayetteville, Ark. , Ceme tery 

Finns Point (Salem), Ps Woy 
Cemetery 

Florence, 8. C., Cemetery 





326 
327 
328 
329 


340 
341 
342 
343 
344 
345 
346 


347 
348 
349 
350 


351 
352 


353 
354 

355 
356 
357 
358 
359 
360 


361 
362 
363 
364 


365 
366 


367 
368 
369 


370 
371 
372 
373 
374 
375 
376 
377 


378 
379 
380 
381 
382 
383 
384 


385 


DEPARTMENT OF WAR—continued 









Station List—Contd. 
Fredericksburg, Va., Ceme- 


tery 

College of St. Thomas, St. 
Paul, Minn. 

Columbia Military Acad- 
emy, Tenn. 

Connecticut 
College, Conn. 

Cordova, Alaska. 

Gaillard, Camp, C. Z. 

Cornell University, N. Y. 

Galveston, Tex. 

Gatun, C. Z. 

Grant, U. 8. Transport. 

Cornell University Medical 
College, N. Y. 

Getty, Fort, R. I. 

Gibbon, Fort, Alaska. 

Godman Field, Ky. 

Council Bluffs High School, 
Iowa 

Governors Island, N. Y. 

Graham, Gen. Wm. M., 
mine planter 

Creighton University, Nebr. 

Grant, Fort, C. Z. 

Cretin High School, Minn. 

Greble, Fort, R. I. 

Craig, Alaska 

Guatemala City, Guatemala 

Galveston, Tex. (Eng.) 

Gibson, Fort, Okla., Ceme- 
tery 

Gettysburg, Pa., Cemetery 

Glendale, Va., Cemetery 

Grafton, W. Va. Cemetery 

Guilford Courthouse Na- 
tional Military Park, N.C., 
Cemetery 

Lumken Airport, Ohio 

Culver Military Academy, 
Ind. 

Cumberland, Md. 

Dallas High Schools, Tex. 

Davenport High School, 
lowa 

Davidson College, N. C. 

Dayton, Ohio 

Dei Monte, Calif. 

Demson University, Ohio 

De Pauw University, Ind. 

De Soto, Fort, Fla. 

Detroit High Schools, Mich. 

Douglas, Fort, Utah (Signal 
Officer) 

Drexel Institute, Pa. 

Duluth, Minn. 

Hague, The, Holland 

Hamilton, Fort, N. Y. 

Dryden, Tex. 

Hancock, Fort, N. J. 

ao Benjamin, Fort, 

nd. 


El Paso, Tex. 


Agricultural 























386 








387 
388 

















389 
390 


391 
392 
393 
394 
395 
396 
397 
398 
399 
400 













































































401 
402 
403 
404 
405 
406 
407 












408 






409 






410 





411 
413 







414 
415 






416 






417 
418 
419 
420 
421 
422 
423 












424 
425 
426 
427 







428 
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Harrison, Col. George F. E., 
mine planter 

Habana, Cuba 

Hawaiian General Area De- 
pot, T. H. 

Hay, John, Camp, P. I. 

Hearn, Lawrence J., Camp, 
Calif. 

Heath, Fort, Mass. 

El Paso High School, Tex. 

Helsingfors, Finland 

Henry Barracks, P. R. 

Henry, Joseph, cable ship 

Hoboken, N. J 

Emory University, Ga. 

Holabird, Camp, Md. 

Honolulu, T. H. 

Hot Springs, Ark., A. & N. 
Gen’! Hospital 

Houston, Tex., Av. G. S. D. 

Houston, Sam, Fort, Tex. 

Howard, Fort, 

Huachuca, Fort, Ariz. 

Hughes, Fort, P. I. 

Humphreys, Fort, Va. 

Hunt, Gen’l. H. J., mine 
planter 

Emory University Academy, 
Ga 


Houston, Sam, Fort, Tex., 
(Troops) 

Houston, Sam, Fort, Tex., 
(Laboratory, 8th C. A.) 
Honolulu, T. H. (M. I. D.) 
ae Ordnance Depot, 


Honolulu, T. H. (Eng.) 

Humphreys, Fort, Va., En- 
gineer School 

Harrison, Fort (Richmond), 
Va., Cemetery 

Hampton, Va., Cemetery 

Hoyle, Fort, Md. 

Hays, Fort, Ohio 

Jackson, Miss. 

Fairbanks, Alaska 

Fairmont College, Kans. 

Fishburne Military School, 
V 


a. 

Florence, Ala. 

Fordyce, Sam, Camp, ei 

Howard University, D. ¢ 

Johns Hopkins University, 
Md 


Jacksonville, Fla. 

Jay, Fort, N. Y. 

Jefferson Barracks, Mo. 
Jeffersonville, Ind., Q.M.I.D. 
Jesup, Camp, Ga. 

Jefferson Medical College, 


‘a. 

Jones, Harry J., Camp, Ariz. 
Juneau, Alaska. 
Jacksonville, Mla, (Eng.) 





437 
438 
439 
440 
441 
445 
446 
447 


448 
449 


450 
451 


452 
453 
454 


455 
456 


457 
458 


459 
460 
461 
462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
472 
473 
474 
475 
476 
481 
482 
483 
484 
485 
486 


487 
488 
489 
rey 


492 


DEPARTMENT OF wWAR—continued 


1087 


Station List—Contd. 
Fork Union Military Acad- 
emy, Va 

Jefferson 
Cemetery 
Jefferson City, Mo., 


Barracks, Mo., 
Ceme- 
tery 

Fort Worth High School, 


Tex. 
Fox Field, Mich. 
Gary High Schools, Ind. 
Geo r8 etown University, 


George Washington Univer- 
sity, D. C. 

Georgia Military Academy, 
Ga 


Georgia Military College, Ga. 
Georgia School of Technol- 


ogy, Ga. 

Gettysburg College, Pa. 

Gloucester High School, 
Mass. 

Gordon Institute, Ga. 

Grand Rapids, Mich. 

Grand Rapids High School, 
Mich. 

Griffin High School, Ga. 

Gulf Coast Military Acad- 
emy, Miss. 

Governors Island, N. Y. 
(S. C. Pro. Dist.) 

Governors Island, N. Y. 
(S. O. 2nd C. A.) 

Kamehameha School, T. H. 

Kamehameha, Fort, T. H. 

Kansas City, Mo. 

Kearney, Camp, Calif. 

Kemper Military School, Mo. 

Kelly Field, Texas 

Knox College, Ill. 

Key West Barracks, Fla. 

Knoxville High School, Tenn. 

Kindley Field, P. I 

Hagerstown, Md. 

Hampton Institute, Va. 

Knox, Camp, Ky. 

Knoxville, Tenn. 

Harrisburg, Pa. 


-Keokuk, lowa, Cemetery 


Knoxville, Tenn., Cemetery 

Ketchikan, Alaska 

Langley Field, Va. 

Lawton, Fort, Wash. 

Leavenworth, Fort, Kans. 

Harvard School, Calif. 

Lee Hall, Va. 

Letterman General Hospital, 
Calif. 

Levett, Fort, Wash. 

Lewis, Camp, Wash. 

Lexington, K 

Lima, Peru 

Lincoln, Fort, N. Dak. 

Harvard University, Mass. 


1088 


APPENDIX 


DEPARTMENT OF WAR—continued 


493 
494 


495 
496 


497 
498 


499 
500 
501 


502 
503 


504 
505 


506 


507 
508 


509 
510 


511 
512 
513 
514 


515 
516 
517 
518 
519 


522 


523 


524 


526 
527 
528 


529 
530 
531 
532 


533 
535 
536 


537 


538 
539 
540 
541 


Station List—Continued 
Hawaiian Arsenal, T. H. 
Little, Stephen D., Camp, 


Ariz. 
Little Rock, Ark., A. I. D. 
Hawaiian Department Sig- 
nal Officer 
Hawaiian General Area De- 
pot, T. H. (S. 8. O.) 
Hays, Fort, Ohio (8. O., 5th 
C. A.) 


Logan, Fort, Colo. 

London, England 

Headquarters, 3rd C. A. Dis- 
trict, Va. 

Los Angeles, Calif. 

Houston, Sam, Fort, Tex., 
G. A. D. 

Luke Field, T. H. 

Lyon, Fort, Me. 

Command and General Staff 
School, Kans. 

Howe Military School, Ind. 

Leavenworth, Fort, U. 8. 
D. B., Kans. 

Los Angeles, Calif. (Eng.) 

Leavenworth, Fort, Kans., 
Cemetery 

Lebanon, Ky., Cemetery 

Lexington, Ky., Cemetery 

Little Rock, Ark., Cemetery 

Loudon Park (Baltimore), 
Md., Cemetery 

Langin Field, W. Va. 

Huntington, W. Va. 

Indiana University, Ind. 

Indianapolis, Ind. 

Indianapolis High Schools, 
Ind. 

Iowa State College of Agri 
culture and Mechanic 
Arts, Iowa 

Joliet Township High School, 
Il 


Joplin High School, Mo. 

Kansas City High School, 
Mo. 

Kansas State Agricultural 
College, Kans. 

= Proving Grounds, 
Md. 

Lanier High School, Ga. 

MacArthur, Fort, Calif. 

Lafayette College, Pa. 

Leavenworth, Fort, Kans. 
(S. 0.) 

McClellan, Camp, Ala. 

McCook Field, Ohio 

McDowell, Fort, Calif. 

Leavenworth High School, 
Kans. 

McIntosh, Fort, Tex. 

McKinley, Fort, Me. 

McKinley, Wm., Fort, P. I. 

McPherson, Fort, Ga. 
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542 
543 
544 
545 
546 
547 
548 
549 


550 
551 
552 
553 
554 
555 
556 


557 


558 


| 559 


560 
561 
562 
563 
564 
565 


566 
567 
568 
569 
570 
571 
572 
573 
574 


Station List—Continued 

McRee, Fort, Fla. 

Lehigh University, Pa. 

Madison Barracks, N. Y. 

Madrid, Spain 

Mansfield, Fort, R. I. 

Manila, P. I. 

Manila, P. I., Arsenal 

Leland Stanford, Jr., Uni- 
versity, Calif. 

Marfa, Tex. 

Logan Field, Md. 

Mason, Fort, Calif. 

Laredo, Tex. 

Meade, Camp, Md. 

Meade, Fort, 8. Dak. 

Los Angeles High School, 
Calif. 

Louisiana State University 
and Agricultural and Me- 
chanical College, La. 

Mexico City, Mex. 

Louisville, Ky. 

Michie, Fort, N. Y. 

Middletown, Pa., O. R. D. 

Middletown, Pa., A. I. D. 

Miley, Fort, Calif. 

Miller Field, N. Y. 

Louisville Male High School, 


Ky. 
Mills, Fort, P. I. 
Missoula, Fort, Mont. 
Mitchel Field, N. Y. 
Mobile, Ala. (Eng.) 
Monroe, Fort, Va. 
Monrovia, Liberia 
Montgomery, Ala., A. I. D. 
Loyola College, Calif. 
McKinley High School, T. H. 
McPherson, Fort, Ga. (Lab- 

oratory, 4th C. A.) 
Mott, Fort, N. J. 
Moultrie, Fort, S. C. 
Muscle Shoals, Ala. 
Myer, Fort, Va. 
Manila, P. I. (M. I. D.) 
Manila, P. I. (Eng.) 
Montgomery, Ala. (Eng.) 
Marietta, Ga., Cemetery 
Memphis, Tenn., Cemetery 
Mexico City, Mex., Ceme- 


tery 

Mill Spring (Somerset), Ky., 
Cemetery 

Mobile, Ala., Cemetery 

Mound City, Ill., Cemetery 

McPherson, Fort (Brady), 
Nebr., Cemetery 

Meigs, Transport 

Manlius School, N. Y. 

Marion Institute, Ala. 

Omaha, Nebr. (General Dis- 
pensary) 

Massachusetts Agricultural 
College, Mass. 
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596 
597 
599 


Station List—Continued 
New Bedford High School, 
Mass. 
Nashville Public High 
Schools, Tenn. 

New Mexico Military Insti- 
tute, N. Mex. 

New Orleans, La. (General 
Dispensary) 

New York City, N. Y. (Gen- 
eral ne 

New York City, yi (Lab- 
oratory—2nd C'A ) 

New York City, N. Y. (Med- 
ical Section) 

New York City, N. Y. (Med- 
_ Superintendent, A. T. 


5.) 

New York Military Acad- 
emy, N. Y. 

New York University, N. Y. 

Nome, Alaska. 

North Pacific College of 
Oregon, Ore. 

Northwestern Military and 
Naval Academy, Wisc. 

Northwestern University, Ill. 

Norwich University, Vt. 

Nashville, Tenn. 

Norton Field, Ohio 

New Orleans, La. (Eng.) 

New: York City, N. 
(Eng.—3rd Dist.) 

Norfolk, Va. (Eng.) 

Nashville (Madison), Tenn., 
Cemetery 

Natchez, Miss., Cemetery 

New Albany, Ind., Cemetery 

Newark, N. J. 

New Mexico College of Agri- 
cultural and Mechanical 
Arts, N. Mex. 

New Cumberland, Pa., G. 
R. D 


New Orleans, La., G. I. D. 

New Haven, Conn. 

New York City, N. Y. 

New York City, N. Y., 
GLD 


Niagara, Fort, N. Y. 

Nichols, Camp, P. I. 

Nitro, W. Va. 

Nogales, Ariz. 

Norfolk, Va., G. I. D. 

Normoyle, eee Tex. 

North Carolina State College 
of Agriculture and En- 
gineering, N. C. 

Nitrate Plant, U. S. No. 1, 
Ala. 

North Dakota Agricultural 
College, N. Dak. 

North Georgia Agricultural 
College, Ga. 

Nagasaki, Japan 
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638 


639 
640 
641 
642 
643 
644 
645 
646 
647 


649 
651 


658 
659 


660 
661 


662 
663 
664 
665 
666 


667 
668 
669 
670 


671 


672 
673 
674 
675 
676 
677 
678 
680 
681 
682 
683 
684 
685 
686 
687 


688 


Station List—Continued 

Nelson, Camp, Ky., Ceme- 

tery 
Newbern, N. C., Cemetery 
Ogden, Utah 
Oglethorpe, Fort, Ga. 
Oklahoma City, Okla. 
Old Hickory, Tenn., O. R. D. 
Omaha, Nebr., G. I. D. 
Omaha, Fort, Nebr. 
Ontario, Fort, N. Y. 
Ord. Gen. Edward C., mine 

planter 
Ouachita College, Ark. 
=, Reserves—Ist C. 


Organized Reserves—2nd C, 
A 


Organized Reserves—3rd 
A 


Cc 
Organized Reserves—4th C. 


A 


Organized Reserves—5th 
A. 
Organized Reserves—6th 


Organized Reserves—7th 
A. 

Organized Reserves—S8th 
A 


Organized Reserves—9th 


Panama, C. 

Panama, C. “t. (Q. M. De- 
pot) 

Paris, France 

Park Field, Tenn. 

Pasadena High School, Calif. 

Pekin, China 

Pennsylvania Military Col- 
lege, Pa. 

Peoria, Ill. (Eng.) 

Pettit Barracks, P. I. 

Philadelphia, Pa., Q. M.I. D. 

— Pa., D. O. O.S. 
3d. 

Philippine General Area De- 
pot, P. I. 

Picatinny Arsenal, N. J. 


- Pickens, Fort, Fla. 


Pig Point, Va., O. R. D. 

Organized Reserves—C. Z. 

Pio Pico, Fort, Calif. 

Pittsburgh, Pa., Q. M. I. D. 

Plattsburgh Barracks, N. Y. 

Organized Reserves—P. I. 

Porter, Fort, N. Y. 

Portland, Ore. 

Post Field, Okla. 

Prague, Czechoslovakia 

Preble, Fort, Me. 

Organized Reserves—T. H. 

Presidio of San Francisco, 
Calif. 

Presidio of Monterey, Calif. 
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689 
690 
691 
692 
693 
694 
695 
696 


697 
698 


699 
700 


701 


702 
703 


704 
705 
706 


707 
708 


710 


711 
712 


715 
716 


717 
718 


720 
721 
722 
725 
726 


727 
728 
729 
730 


731 
732 
733 


734 
735 
736 


737 
738 
739 
740 


Station List—Continued 
Ownesboro High School, Ky. 
Providence, R. I. 

Pueblo, Colo. 

Perry, Camp, Ohio 

Panama Canal Zone, M.I. D. 

Paris, France, M. I. D. 

Panama, C. Z. (Ord. Depot) 

Presidio of San Francisco, 
Calif., M. I. D. 

Philadelphia, Pa. (Eng.) 

Portland, Ore. (Eng., Ist 
Dist.) 

Providence, R. I. (Eng.) 

Philadelphia (Pittsville Sta.), 
Pa., Cemetery 

Poplar Grove (Petersburg) 
Va., Cemetery 

Port Hudson, La., Cemetery 

Massachusetts Institute of 
Technology, Mass. 

Panama, C. Z. (Eng. Depot) 

Panama, C. Z. (Sig. Depot) 

Panama, C. Z. (Med. De- 


pot) 
Maxwell Field, Ala. 
Medical College of Virginia, 


a. 

Memphis City High Schools, 
Tenn. 

Merritt, Transport 

Michigan State College of 
Agriculture and Applied 
Science, Mich. 

Minneapolis, Minn. 

Mississippi Agricultural and 
Mechanical College, Miss. 

~~ Military Academy, 


Missouri School of Mines, 
Mo. 

Quarry Heights, C. Z. 

Quito, Ecuador 

Quincy, Ill., Cemetery 

Randolph, Fort, C. Z. 

Mitchel Field, N. Y., School 
of Aviation Medicine 

Raritan Arsenal, N. J. 

Monmouth, Fort, N. J. 

Raritan, N. J., O. R. D. 

Montana State College of 
Agriculture and Mechan- 
ical Arts, Mont. 

Reno, Fort, Okla. 

Revere, Fort, Mass. 

meeery High School, 


a. 
Richmond, Va., A. I. D. 
Riley, Fort, Kans. 


Morgan Park Military Acad- | 


emy, Ill. 
Ringgold, Fort, Texas 
Rio de Janiero, Brazil 
Robinson, Fort, Nebr. 
Municipal University of 
Akron, Ohio 
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Station List—Continued 
Rock Island, Ill. 
Rockwell Field, Calif. 
Rodman, Fort, Mass. 
Rome, Italy 
Rosecrans, Fort, Calif. 
Oakland Public High Schools, 
Calif. 
Ross Field, Calif. 
Ruger, Fort, ‘he Oe 
Russell, D. A., Fort, Wyo. 
Riga, Latvi ia, Poland 
Raleigh, N. Cc. Cemetery 
Richmond, Va., Cemetery 
Rock Island, Ill., Cemetery 
Offutt Field, Nebr. 
Sacramento, Calif. 
St. Louis, Mo., G. I. D. 
Ogden High School, Utah 
Ohio State University, Ohio 
Oklahoma Agricultural and 
Mechanical College, Okla. 
San Antonio Arsenal, Tex. 
San Antonio, Tex., O. I. D. 
San Antonio, Tex., A. I. D. 
San Diego Barracks, Calif. 
San Francisco, Calif. 
San Jacinto, Fort, Tex. 
San Juan, P. R. 
Oregon Agricultural College, 
Ore. 
Santiago, Cuba 
Saulsbury, Fort, Del. 
anenes Proving Ground, 
ll 


Panama, C. Z. (Dept. Sig. 
Off.) 

Savanna, IIl., O. R. D. 

Savannah, : 

Savannah, Ga. (Eng.) 

Schenectady, N. Y., G. R. D. 

Schofield, Gen. John M., 
mine planter 

Schofield Barracks, T. H. 

Schuyler, Fort, N. Y. 

Scott Field, Ill. 

Scott, Winfield, Fort, Calif. 

Screven, Fort, Ga 

Seattle, Wash. 

Selfridge Field, Mich. 

Salt Lake City, Utah 

Pearson Field, Wash. 

San Antonio, Tex., G. A. D. 

Shafter, Fort, T. H. 

Shannon, Camp, N. Mex. 

Pennsylvania State College, 


‘a. 

Petersburg, Alaska. 

Polytechnic High School, 
Calif. 

Sheridan, Fort, I. 

Polytechnic High School and 
Junior College, Calif. 

Pomona College, Calif. 

Sherman, Fort, C. Z 

Sill, Fort, Okla. 
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842 
843 
844 
845 


Station List—Continued 
Slocum, Fort, N. Y. 
Smallwood, Fort, Md. 
Snelling, Fort, Minn. 

Porter Military Academy, 


8. C. 
Presbyterian College of South 
Carolina, 8S. 
Princeton University, N. J. 
Punahou Academy, T. H 
Souther Field, Ga. 
Sparta, Wis., O. R. D. 
Springfield, Mass. 
Springfield Armory, Mass. 
Standish, Fort, Mass. 
Stanley, me, Tex. 
Stark, Fort, N 
Sternberg General Hospital, 


Stevens, Fort, Ore. 

Stockholm, Sweden 

Story, Fort, Va. 

Purdue University, Ind. 

Stotsenburg, Camp, P. I. 

Strong, Fort, Mass. 

Sumter, Fort, S. C. 

Reno School District No. 
10—-Nev. 

Syracuse, N. Y. (Eng.) 

Shanghai, China 

Santiago, Chile 

San Francisco, Calif. (Eng., 
Ist Dist.) 

Seattle, Wash. ~s 

Scott, Fort, Kans., Cemetery 

Smith, Fort, Ark., Cemetery 

Salisbury, N. C., ‘Cemetery 

San Antonio, Tex., Cemetery 

San Francisco (Presidio Sta.) 
Calif., Cemetery 

Santa Fe, N. Mex., Cemetery 

Seven Pines (Richmond), 
Va., Cemetery 

Shiloh (Pittsburgh Landing), 
Tenn., Cemetery 

Soldiers Home, D. C., 
Cemetery 

Springfield, Mo., Cemetery 

St. Augustine, Fla., Cemetery 

Staunton, Va., Cemetery 

Stone River (Murfreesboro), 
Tenn., Cemetery 

St. Mihiel, Transport 

Somme, Transport 

Spokane, Wash. 

~— Island State College, 


Richards Field, Mo. 

Riley, Fort, Kans. (The 
Veterinarian) 

Ripon College, Wisc. 

Riverside Academy, Ga. 

Rockford High School, T). 

oe. Polytechnic Institute, 
nd. 
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Station List—Continued 
Taylor, Fort, Fla. 
Terry, Fort, N. Y. 
Thomas, Transport 
Thomas, Fort, Ky. 
Tientsin, China 
Tilden, Fort, N. Y. 
Rutgers College, N. J. 
Tokyo, Japan 
Toledo, Ohio, O. R. D. 
Torpedo Depot U. S. Arm 
Totten, Fort, N. Y 
Travis, Fort, Tex. 
Travis, Camp, Tex. 
Tripler General Hospital, 


Tullytown, Pa., O. R 

St. Johns College, Ma. 

St. Johns Military Academy, 
Wisc. 

St. Joseph High Schools, Mo. 

Townsend, Fort, Wash. 

St. Louis University School 
of Medicine, Mo. 

St. Paul, Minn. 

Salt Lake City High Schools, 
Utah 

San Antonio High Schools, 
Tex. 

San Diego High School, 
Calif 


alif. 

Sand Point, Wash. 

San Francisco, Calif., 
G. I. D. 

San Francisco High Schools, 


alif. 

Santa Barbara High School, 
Calif. 

Valdez, Alaska 

Vancouver Barracks, Wash. 

Vienna, Austria 

Santa Monica, Calif. 

Vicksburg, as Cemetery 

Santiato, Fort, P 

Schoen Field, Ind. 

— Wash. (W. M. C. T. 


5.) 
Seward, Fort, Alaska 
Wadsworth, Fort, N. Y. 
Shattuck School, Minn. 
Washington, D. C. (Army 

Medical Center) 
Sherman, Camp, Ohio 
Ward, Fort, Wash. 
Warren, Fort, Mass. 
Warsaw, Poland 
Washington Barracks, D. C. 
Washington, D. C., G. I. D 
Washington, Fort, Md. 
Watertown Arsenal, Mass. 
Watervliet Arsenal, N. Y. 
Wayne, ere Mich. 
West Point, a 
Wetherill, host R. I. 
Wright Field, Ohio 
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958 
959 
960 
961 


962 
963 
964 
965 


966 
967 
968 
969 
970 
971 
972 
973 
974 
975 
976 
977 
978 


979 
980 
981 
982 
983 


984 
985 


986 


987 


988 
989 


990 
991 
992 
993 


994 


995 
996 


997 
998 
999 
1000 
1002 


Station List—Contd. 


Waukegan Township High 
School, IIL. 
Wentworth Military Acad- 


emy, Mo. 
Western Maryland College, 
Md. 
Western Military Academy, 
Ill. 
Whitman, Fort, Wash. 
Williams, Fort, Me. 
Wilmington, N. C. 
Wingate, Fort, N. 
O. R. D. 
Wint, Fort, P. IL 
Wood, Fort, N. Y. 
Woodbury, N. J., O. R. D. 
Wool, Fort, Va. 
Worden, Fort, Wash. 
Wright, H. G., Fort, N. Y. 
Wright, Geo., Fort, Wash. 
Sitka, Alaska 
Sitka, Alaska, Cemetery 
Washington, D. C., M. I. D. 
Skaguay, Alaska 
Washington, D. C. (Eng.) 
Washington, D. C. (Engi- 
neer Supply Section) 
Washington, D. C. (Army 
Medical School) 


Mex., 


Washington, D. C. (Attend- | 


ing Surgeon) 

Washington Barracks, D. C. 
(Engineer Reproduction 
Plant) 

Wilmington, N. C. (Eng.) 

Wilmington, N. C., Ceme- 
tery 

Winchester, Va., Cemetery 

Woodlawn (Elmira), N. Y., 
Cemetery 


Washington, D. C. (Chief 


Coordinator General Sup- 


ply) 


South Dakota State College | 


of Agriculture and Me- 
chanic Arts, 8. Dak. 


Sparta, Camp, Wisc. 


State College of Washing- | 


ton, Wash. 
Wilkes-Barre, Pa. 
Yorktown, Va., Cemetery 
Weaver, Fort, T. H. 
State University of Iowa, 
Iowa 
Staunton Military Academy, 
Va. 
Svracuse University, N. Y. 
Tennessee Military  Insti- 


tute, Tenn. 
Texas Military College, Tex 
The Citadel, 8. C. 
Tobyhanna, Camp, Pa. 
Tueson, Ariz. 
University of Alabama, Ala. 
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1003 
1004 
1005 
1006 


| 1007 





1008 
1009 


1010 
1011 
1012 
1013 
1014 
1015 
1016 
1017 
1018 
1019 
1020 
1021 


1022 


1023 
1024 


Station List—Contd 
University of Arizona, Ariz. 
University of Arkansas, Ark. 
University of Buffalo, N. Y. 


University of California, 
Calif. 
University of California, 


Southern Branch, Calif. 
University of Chicago, IIl. 
University of Cincinnati, 

Ohio 
University of Dayton, Ohio 
University of Delaware, Del. 
University of Florida, Fla. 
University of Georgia, Ga. 
University of Hawaii, T. H. 
University of Idaho, Idaho 
University of Illinois, Ill. 
University of Kansas, Kans. 
University of Kentucky, Ky. 
University of Maine, Me. 
University of Maryland, Md. 


University of Michigan, 
Mich. 
University of Minnesota, 
Minn. 


University of Missouri, Mo. 


University of Montana, 
Mont. 

University of Nebraska, 
Nebr. 


University of Nevada, Nev. 
University of New Hamp- 
shire, N. H. 
University of North Dakota 
N. Dak. 
University of 
Okla. 
University of Oregon, Ore. 
University of Pennsylvania 
Pa 
University of 
Pa. 
University of Porto Rico, 
P.'R. 
University of South Dakota, 
S. Dak. 
University of 
Tenn. 
University of Utah, Utah 
University of Vermont and 
State Agricultural College, 
Vt. 
University of Washington, 
Wash. 
University of 
Wisc. 
University of 
Wyo. 
Vanderbilt University, Tenn. 
Virginia Agricultural and 
Mechanical College and 
Polytechnic Institute, Va. 
Virginia Military Institute, 
Va. 


Oklahoma, 


Pittsburgh, 


Tennessee, 


Wisconsin 


Wyoming, 
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1045 
1046 


1047 


1048 
1049 
1050 
1051 


1053 
1054 


1055 
1056 


1057 


1058 
1059 
1060 
1061 
1062 
1063 
1064 
1065 


1066 
1067 


1068 
1069 
1070 
1071 
1072 
1073 
1074 
1075 
1076 
1077 


Station List—Contd. 

Walla Walla High School, 
Wash. 

Washington, D. C. 
Medical Center, 
School) 

Washington, D. C. 
Medical Center, 
nary School) 

Washington, D. C. (Signal 
Communicating Service) 

Washington, D. C. (Signal 
Fourth Div., Supply) 

Washington, D. C. (Signal 
Corps Laboratory) 

Washington, D. C. (Signal 
Officer, Dist. of Wash.) 

Washington University, Mo. 

Western Kentucky State 
Normal School, Ky. 

Western Reserve University. 
Ohio 

West Point, N. Y. (Military 
Academy, Cadet Hos- 
pital) 

West Point, N. Y. (Military 
Academy, Enlisted Mens’ 
Hospital) 

West Texas Military Acad- 
emy, Tex. 

West Virginia University, 
W. Va. 

Wilberforce University, Ohio 

Wofford College, 8. C. 

Woodward Field, Utah 

Wrangell, Alaska 

Wright, H. G., Fort, N. Y. 
(Sig. Corps Sound Labora- 
tories) 

Worden, Fort, Wash. (Artil- 
lery Engineer Officer) 

Yale University, Conn. 

Honolulu, T. H. (Depart- 
ment Laboratory) 

Honolulu, T. H. (General 
Dispensary) 

Houston, Sam, Fort, Tex. 
(General Dispensary) 

Houston, Sam, Fort, Tex. 
(S. O., 8th C. A.) 

Houston, Sam, Fort, Tex. 
(S. S. O., G. A. D.) 

Manila, P. I. (Department 
Laboratory) 

Manila, P. I. (Department 
Veterinary Hospital) 

Manila, P. I. (General Dis- 
pensary) 

Manila, P. I. (Medical De- 
partment Research Board) 

Manila, P. I. (Philippine 
Medical Depot) 

Monmouth, Fort, N. J. (S. P. 

Rad. Lab.) 


(Army 
Dental 


(Army 
Veteri- 
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1078 
1079 
1080 
1081 
1082 
1083 
1084 
1086 
1087 
1088 
1089 


1090 
1091 


1092 
1093 


1094 


1095 
1096 


1097 
1098” 
1099 
1100 


AP- 


ABMw- 
ABMp- 


ACbr- 


Station List—Contd. 
Monmouth, Fort, N. J. (8.8. 


) 

Philadelphia, Pa. (General 
Dispensary) 

Philippine Dept. Signal Offi- 
cer 

Philippine Signal Depot 

San Francisco, Calif. (Medi- 
cal Superintendent, A. T. 


San Francisco, Calif. (S. C. 
Pro. Dist.) 

San Francisco, Calif. (S. O., 
9th C. A.) 

Omaha, Nebr. (S. O., 7th 
C. A.) 


Chattanooga, Tenn. (Eng.) 

Chicago, Ill. (Eng.) 

Detroit, Mich. (Eng. U. S. 
Lake Survey) 

Juneau, Alaska (Eng.) 

Juneau, Alaska (Eng. Bd. of 
Road Comm.) 

Memphis, Tenn. (Eng.) 

Memphis, Tenn. (1st and 2d 
Dist., M. R. C.) 

Memphis, Tenn. (Dredging 
Dist., M. R. C.) 

Milwaukee, Wis. (Eng.) 

New Orleans, La. (4th Dist., 
M. R. C.) 

New York City, N. Y 
(Eng.—Ist Dist.) 

New York City, “N. Y 
(Eng.—2d Dist.) 

New York City, N. Y. 
(Eng., P. R. Dist.) 

New York City, N. Y 
(Eng. Supervisor N. Y 
Harbor) 


Pittsburgh, Pa. (Eng.) 


Portland, 
Dist.) 

St. Louis, Mo. (Eng.) 

St. Louis, Mo. (Sec. M. R. C.) 

San Francisco, Calif. (Eng., 
2d Dist.) 

Vicksburg, Miss. (Eng.) 


Oreg. (Eng. 2d 


. Vicksburg, Miss. (3d Dist., 


M. R. C.) 
Wilmington, Del. (Eng.) 


ESTABLISHMENTS 
ALIEN Property CustoDIAN 


AMERICAN BaTTLE MoNnv- 
MENTS CoMmMISSION, THE 

Washington Office 

Paris Office 


ARCHITECT OF THE CAPITOL 
Capitol Building and Re- 
pairs 
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ESTABLISHMENTS—continued 


ARCHITECT OF THE CaPlI- 
tot—Continued 

Capitol Power Plant 

Improving Capitol grounds 

Salnuien Capitol grounds 

House Office Building 

Senate Office Building 

Furnishings, Senate Office 
ae 

Library of Congress. 

Refrigerating apparatus, etc. 

Subway transportation 

Engine House, Senate and 

ouse garages 

Bronze doors, W. E. Capitol 

Repairs to Buildings, Court 
of Claims. 

Maintenance, etc., Columbia 
Hospital, D. C. 

Repairs and Improvements, 
Columbia Hospital, D. C. 


ARLINGTON MEMORIAL 
Bripce CoMMISSION 


Civit Service ComMIssIon 


CoMMISSIONERS OF THE Dis- 
TRICT OF COLUMBIA 

Formal contracts 

Less formal contracts 


EFFIciENCY, BUREAU OF 


Feperat Boarp ror Voca- 
TIONAL EDUCATION 


FeperaL Power Commis- 
SION 


FEDERAL RESERVE BoarpD 


FeperaL Trape® Commis- 


SION 


Commis- 


Fint Arts, Tue 
SION OF 


GENERAL ACCOUNTING OF- 
FICE 


GOVERNMENT PRINTING OF- 
FICE 


INTERNATIONAL BOUNDARY 
ComMISSION, UNITED 
Strates-ALAasKa AND Can- 
ADA 


INTERNATIONAL BOUNDARY 
ComMMISSION, UNITED 
STATES AND Mexico 


INTERNATIONAL JoIntT Com- 
MISSION 


INTERSTATE ComMMERCE Com- 
MISSION 


LCea~ 
LCb 


MCG- 


MCM- 


Liprary oF CoNGRESS 

Executive Assistant, Library 
proper 

Administrative Assistant, 
Library building 

Mrxep Ciaims CoMMISSION, 
Unitep States AND GER- 
MANY 


Mrxep Ciaims CoMMISSION, 
Unirep States aNnD Mex- 
Ico 


NaTIonaL Apvisory Com- 
MITTEE FOR AERONAUTICS 


NaTIONAL CapiTaL Park 
CoMMISSION 


NatTionaL Home ror Di1s- 
ABLED VOLUNTEER SoL- 


DIERS 

Headquarters Office, General 
Treasurer 

Central Branch 

Northwestern Branch 

Eastern Branch 

Southern Branch 

Western Branch 

Pacific Branch 

Marion Branch 

Danville Branch 

Mountain Branch 

Battle Mountain Sanatorium 


NATIONAL SESQUICENTEN- 
NIAL EXHIBITION Com- 
MISSION 

Washington Office 

Philadelphia Office 


Pan AMERICAN SANITARY 
Bureau 


Pan AMERICAN UNION 


Panama CANAL, THE 

General Purchasin 
Washington, D. C. 

Assistant Purchasing Agent, 
New York, N. Y. 

Assistant Purchasing Agent, 
New Orleans, La. 

Medical Supply Officer, New 
York, N. Y. 


Agent, 


Chief Quartermaster, Balboa 


Heights, C. Z. 


Pus.ic BuILDINGs AND Pus- 
Lic PARKS OF THE Na- 
TIONAL CAPITAL 


Rock Creek anp Potomac 
Parkway CoMMISSION 














SlIa- 
SIc- 


SlIe- 
SIi- 
SIm- 
SIn- 
SIz- 


TA- 
















BG- 
BGW-- 








EC- 







HCw- 
HCh- 


SB- 







TC- 
TCif- 
TC2f- 






















VB9r- 

VB10r- 
VBI1ir- 
VB12r- 
VB13r- 
VBl4r- 
VB15r- 
VB16r- 
VB17r- 
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SMITHSONIAN INSTITUTION 
Astrophvsical Observatory 
International Catalogue of 
Scientific Literature 
American Ethnology 
International Exchanges 
National Museum 
National Gallery of Art 
National Zoological Park 


U. 8. Boarp or Tax Ap- 
PEALS 


U. 8. Borantc GARDEN 


U. S. Commissi1on For CELE- 
BRATION OF 200TH ANNI- 
VERSARY OF BIRTH OF 
GEORGE WASHINGTON 


U. S. Emptorees CompPeEn- 
SATION COMMISSION 


U. 8S. Hovusina Corpora- 
TION 

Washington Office 

Government Hotels 


U. 8S. Suiprina Boarp 


U. S. Tarirr ComMISssION 

Washington Office 

Field Office at New York 

Headquarters in Europe 
(Brussels) 


U. 8. Veterans’ Bureau 
Central Office— 
Construction Division 
Purchase and Issue 
division 
Real Estate Section 
Miscellaneous contracts sec- 
tion 
Supply Depots— 
Chillicothe, Ohio 
Perry Point, Md. 
Chicago, Ill. 
Long Island City, N. Y. 
Regional Offices— 
Boston, Mass. 
Portland, Me. 
Manchester, N. H. 
Providence, R. I. 
Burlington, Vt. 
New York City, N. Y 
Buffalo, N. Y. 
Hartford, Conn. 
Newark, N. J. 
Philadelphia, Pa. 
Pittsburgh, Pa. 
Washington, D. C. 
Baltimore, Md. 
Richmond, Va. 
Charleston, W. Va. 
Atlanta, Ga. 
Jacksonville, Fla. 


sub- | 


VB18r- 
VB19r- 
VB20r- 
VB21r- 
VB22r- 


VB53r- 
VB54r- 


VB24h- 
VB27h- 
VB32h- 
VB37h- 
VB41h- 
VB42h- 
VB44h- 
VB48h- 
VB49h- 
V B50h- 
VB5l1h- 
VB52h- 
VB53h- 
VB55h- 
VB57h- 
VB59h- 
VB60h- 
V B62h- 
V B63h- 
VB64h- 
V B65h- 
VB67h- 
VB68h- 
VB69h- 
VB72h- 
VB74h- 
VB76h- 
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Charlotte, N. C. 
Columbia, 8. C. 
Nashville, Tenn. 
New Orleans, La. 
Birmingham, Ala. 
Jackson, Miss. 
Cincinnati, Ohio 
Cleveland, Ohio 
Indianapolis, Ind. 
Louisville, Ky. 
Chicago, Til. 
Detroit, Mich. 
Milwaukee, Wis. 
St. Louis, Mo. 
Kansas City, Mo. 
Des Moines, Iowa 
Omaha, Neb. 
Minneapolis, Minn. 
Helena, Mont. 
Fargo, N. D. 
Sioux Falls, S. D. 
Denver, Colo. 
Albuquerque, N. Mex. 
Salt Lake City, Utah 
Casper, Wyo. 
San Francisco, Calif. 
Los Angeles, Calif. 
Phoenix, Ariz. 
Seattle, Wash. 
Boise, Idaho 
Portland, Ore. 
Dallas, Texas 
Little Rock, Ark. 
Oklahoma City, Okla. 
Wichita, Kansas 
San Antonio, Texas 
Reno, Nevada 
Hospitals— 
Palo Alto, Calif. 
Alexandria, La. 
Washington, D. C. 
Waukesha, Wis. 
West Haven, Conn. 
Perry Point, Md. 
West Roxbury, Mass. 
Atlanta, Ga. 
Philadelphia, Pa. 
Whipple, Ariz. 
Tucson, Ariz. 
Boise, Idaho 
Dwight, IIl. 
Fort Bayard, N. M. 
Knoxville, lowa 
Tacoma, Wash. 
Oteen, N. C. 
Augusta, Ga. 
Lake City, Fla. 
Camp Kearney, Calif. 
St. Paul, Minn. 
Kansas City, Mo. 
Minneapolis, Minn. 
Ft. Thomas, Ky. 
Ft. Harrison, Mont. 
Gulfport, Miss. 
Maywood, Ill. 
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ESTABLISHMENTS—continued ESTABLISHMENTS—continued 


Hospitals—Continued Hospitals—Continued 
VB77h- Portland, Ore. VB94h— American Lake, Wash. 
VB78h- North Little Rock, Ark. VB95h- Northampton, Mass. 
VB79h- Outwood, Kv. VB96h- Sunmount, N. Y. 
VB80h- Fort Lyon, Colo. VB97h- Chillicothe, Ohio 
VB81ih- Bronx, N. Y. VB98h- Castle Point, N. Y. 
VB84h- Algiers, La. VB99h- Excelsior Springs, Mo 
VB85h-— Walla Walla, Wash. VB100h- Camp Custer, Mich. 
VB&6h- Sheridan, Wyo. VB101h- St. Cloud, Minn. 
VB88h- Memphis, Tenn. VB102h- Livermore, Calif. 
VB89h- Rutland Heights, Mass. VB103h- Aspinwall, Sharpsburg, Pa. 
VB90h- Muskogee, Okla. VB104h- San Fernando, Ealif. 
VB9l1h- Tuskegee, Ala. VB105h- Great Lakes, IU. 
VB92h- Jefferson Barracks, Mo. VB106h- Ft. Snelling, Minn. 
VB93h- Legion, Kerr Co., Tex. WH- Wuite Houss, THe 


ESTABLISHING THE CLAIMS DIVISION OF THE GENERAL 
ACCOUNTING OFFICE 
[General Regulations No. 52] 
JUNE 19, 1926. 
1. The claims division and the transportation division are hereby consolidated 
and shall hereafter be known as the claims division of the General Accounting 
Office. The claims division will be located in the General Accounting Office 
(Old Pension Office) Building, Judiciary Square, Fifth and F Streets NW., 
Washington, D. C. 
2. This order shall become effective July 1, 1926, and will supersede all orders 
to the extent they are inconsistent herewith. 
J. R. McCaru, 
Comptroller General of the United States. 





SUBJECT INDEX 


A 
Accounting: 


Administrative examination — Public 
Buildings and Public Parks—examina- 
tion of accounts of office of, must be ac- 
complished by employees of office 
under supervision of office head _. - 

Alaskan ferry license fees should be de- 
posited to the credit of the ‘Alaska 


Immigration, Bureau of—head tax—pro- 
cedure for accounting and refunding of 
head taxes collected by transportation 
companies from immigrants 

Proceeds of sales— 

Government Printing Office—pro- 
ceeds are available only for pay- 
ment of expenses as pertain directly 
to the sales, before covering into 
miscellaneous receipts -___......- 

Veterans’ Bureau—net proceeds of all 
sales to be covered into miscellan- 
eous receipts d 

Public Buildings and Public Parks—ad- 
ministrative examination of accounts 
must be accomplished by employees 
of office under supervision of head of 
office—not by others 

Set-off— 

Indebtedness of postal employees— 
procedure for effecting a set-off 
against compensation due postal 
employees to liquidate any indebt- 
edness due the United States 

Indebtedness to officers’ mess of de- 
ceased Army officer—amount may 
be included in final adjustment of 
officer’s pay but United States not 
obligated to liquidate indebtedness 

Recovery of excess transportation 
rates charged United States is not 
restricted to filing of a reparation 
claim with proof of damage as re- 
quired of commercial shippers to 
recover excess—may set off against 
other amounts due carrier 

Retirement deductions— 

Administrative finding by Post 
Office Department that a for- 
mer employee was responsible 
for damage to public property 
is sufficient to set off _- : 

Amount in retirement fund may 
be used to liquidate former 
postal employee’s indebtedness 
to Government, but not to 
liquidate indebtedness to in- 
dividuals for loss of registered 


anal... .ccacnccncdsasusecs 


Accounting—Continued. 
Set-off—Continued. 
Retirement deductions—Continued 
Unpaid salary and retirement de- 
ductions due a former postal 
employee may not be set off 
against, to satisfy judgment 
against employee for loss of or- 
dinary mail 
Shipping Board Emergency Fleet Cor- 
poration, United States—Construction 
loan fund—moneys constituting fund 
should be kept in the Treasury in the 
* account established for that purpose - 
Special deposit accounts— 

Government Printing Office must 
submit to General Accounting Of- 
fice for audit 

Moneys received by a Government 
officer as such, must be accounted 
for, whether of a private or public 
character —— 

Transfer of accounts of disbursing offi- 
cers—responsibility of officer making 
up transfer account and officer taking 
up account _- 

Trust funds. (See Trust funds.) 

Advertising: 

Bids— 

Acceptance of other than lowest— 

Administrative determination— 
question as to whether only one 
dealer could furnish truck to 
meet Government’s require- 
ments is for determination only 
after advertising__- ; 

Alleged superiority in quality of 
higher priced article offered 
without a detailed statement of 
reasons for acceptance does not 
justify allowance of credit__.__- 

Amount payable where other 
than lowest bid accepted ins 

Authorized only where quality of 
goods of lowest bidder did not 
meet the specified requirements 
as to quality__....._.. 

Authorized, upon administrative 
certification that auto truck of 
lowest bidder had been previ- 
ously used and found unsatis- 
factory... 


Authorized upon showing that 
acceptance of lowest bid would 
not be in best interests of 
United States 


Page 
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Advertising—Continued. 
Bids—Continued. 
Acceptance of other than lowest— 
Continued. 

Authorized, where bid of lowest 
bidder contained a provision for 
the payment of interest in the 
event the invoices were not 
paid within a stipulated time. 

Auto trucks purchased by Post 
Office Department 

Contracting officer may not obli- 
gate Government to accept 
other than lowest bid in ab- 
sence of lawful reason therefor - 

Contracting officer of Govern- 
ment is presumed to know of 
requirements of sec. 3709, R. 8., 
and decisions of accounting offi- 
cers with reference thereto 

Negotations with lowest bidder 
should not materially change 
proposals to detriment of other 
bidders. . mn ‘ 

Post Office Department may ex- 
change surplus airplane motors 
transferred from War Depart- 
ment for sample airplane, if 
made to lowest bidder__-._- 

Proposal of particular contractor 
to furnish materials free of cost 
and Government to pay for 
necessary labor is not sufficient 
to warrant acceptance without 
advertising 

Purchase of a motor must be by 
advertising in absence of a 
showing of a public exigency -. 

Purchase of a particular make of 
motor without advertising 
simply because that particular 
make had been used before not 
authorized... ......-- 

Purchase of a particular engine 
without compliance with sec. 
3709, R. 8., simply because it 
had been found satisfactory 
and was a patented article, not 
ES eee 

Reputation—acceptance of other 
than lowest bid is not author- 
ized simply because make of 
instrument named in lowest 
bid is unknown and there is a 
possibility of its becoming un- 
serviceable, etc 

Sample airplanes may be pur 
chased by Post Office Depart- 
ment when used for testing 
purposes alone............ . 

Samples—failure of bidder to sub- 
mit samples as required bars 
consideration of his bid _- 

Bection 3709, R. S., must be com- 
plied with unless the public 
need requires immediate de- 
livery or performance 


Advertising—C ontinued. 
Bids—Continued 
Acceptance of other than lowest— 
Continue! 

Spec al e juipment—lowest bid 
nee. i oF recessarily be accepted 
by St. clizabeths Hospital for 
laundry machinery required to 
be equipped with special pro- 
tective devices_. panueee 

Specifications for purchases 
should show requirements as to 
performance and service condi- 
tions rather than the mechani- 


val construction ..... 771, 776, 898, 963 


Specifications—may state trade 
name of article if “or equal” 
is added _ ioe 

Specifications of a particular 
make of truck limit competition 
and is not a compliance with 
sec. 3709, R. S canna : 

Splitting of an award between 
the lowest and a higher bidder 
simply to secure a particular 
article previously found satis- 
factory, not authorized_.___.- ‘ 

Superiority—not authorized, un- 
less shown that articles offered 
at lower bid did not meet actual ' 
requirements, or that alleged 
superiority of higher-priced 
articles would be of more bene- 
fit than difference in price 

When an existing contract may 
be expanded so as to include 
additional work, without com- 
pliance with sec. 3709, R. 8_- 

Withdrawal of bid— 

Mere statement of lowest bidder, 
before acceptance, that he would 
not object if contract were 
awarded to another may not be 
construed as a withdrawal ___. 

Refusal of bidder to execute con- 
tract after acceptance of pro- 
posal forfeits deposit - - . 

Open-market purchases—Interior De- 
partment—act of June 5, 1924, 43 Stat. 
392, does not authorize a succession of 
small purchases merely to avoid secs. 
ol KO Oe eee ae 
Agents: 
Authority to contract— 
Distinction between agents of Gov- 
ernment and agents of private 


parties....... : 124, 957 


Agriculture, Department of: 

Destruction of diseased animals, indem- 
nities for—date on which infected ani 
mals are slaughtered is date upon which 
current fiscal year appropriation is 
chargeable _. ol . 

Employees — classification — temporary 
unskilled laborers of field service may 
be paid wages at local current rates 
without regard to classification act--_- 





SUBJECT INDEX 


Agriculture, Department of—Continued. 
Purchases—authority—when purchases 
under the appropriation ‘ Miscellane- 
ous expenses’? may be made with, and 
without, authority of the Secretary ---.- 
Alaska, Government of: 
Ferry license fees should be deposited to 
the credit of the “ Alaska fund’’....... 
Legislature— 
Alaska Railroad employee prohibited 
from receiving salary as member of 
legislature in addition to railroad 


Members are entitled to mileage from 
their homes to Juneau and return, 
whether travel is actually per- 
formed or not, if they attend 

Alaska Railroad: 
Employees—compensation—railroad em- 
ployee prohibited from receiving salary 
as member of legislature in addition to 
railroad salary 
Appointments. (See Compensation and Of- 
ficers and Employees.) 
Appropriations: 
Agriculture, Department of— 

Employees performing work for dif- 
ferent bureaus in same depart- 
ment—salary apportionment 

Federal highway appropriations are 
not available for construction of 
buildings for storage purposes 

Fire-protection equipment installed 
in public building by Agriculture 
Department for protection of films 
may be paid from cu.rent appro- 
priation of that department 

Indemnities for destruction of dis- 
eased animals—date on which in- 
fected animals are slaughtered is 
date upon which current fiscal year 
appropriation is chargeable 

Roadways—appropriation for main- 
tenance and repair of Federal-aid 
road on Navajo reservation may 
not be turned over to State by co- 
operative arrangement._........... 

Availability beyond fiscal year—Virgin 
Islands—indefinite amount appropri- 
ated by act of February 11, 1925, 43 
Stat. 863, even though contingent upon 
amount of local revenues collected, is 
limited to fiscal year 1926 

Commerce Department—specific versus 
general—where Congress made a spe- 
cific provision for employment of per- 
sonal services for a certain purpose, a 
general lump sum or contingent appro- 
priation may not be used to increase-.- 

Contingent fund—certificate of Secretary 
of Navy as to contingent fund pur- 
chases not conclusive . ......--....«.«.- 


11273°—26——71 
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Appropriations—Continued. 

District of Columbia—‘“Support of con - 
victs, District of Columbia,” may not 
be used after June 30, 1926, for reim- 
bursing Federal and State penitentia- 
ries for gratuities paid District of Co- 
lumbia convicts upon discharge 

Double year—Post Office Department— 
act providing that a certain amount of 
total sum appropriated for fiscal year 
should become “immediately availa- 
ble” creates a double-year appropria- 


Employees performing work for different 
bureaus in same department—salary 
apportionment 

Fiscal year— 

Indemnities for destruction of dis- 
eased animals—date on which in- 
fected animals are slaughtered is 
date upon which current fiscal year 
appropriation is chargeable 

Traveling expenses— 

Travel ordered in one fiscal year 
but not begun until succeeding 
fiscal year is chargeable to ap- 
propriation for new fiscal yea r- 

Year chargeable with cost of 
transportation where travel ex- 
tends ever portions of two fiscal 
years and is covered by two 
transportation items 

Immediately available—Post Office De- 
partment—effect of, is to create a dou- 
ble-year appropriation available for ex- 
penditures incurred from date of enact- 
ment to close of fiscal year for which 


Miscellaneous expenses—Agriculture De- 
partment—when purchases under the 
appropriation ‘Miscellaneous  ex- 
penses” may be made with, and with- 
out, authority of the Secretary... - 

Post Office Department— 

“Car fare and bicycle allowance” ap- 
propriation not available for hire 
of privately owned automobiles to 
transport city carriers___.........-. 

Double year—act providing that a 
certain amount of total sum appro- 
priated for fiscal year should become 
“immediately available’ creates a 
double-year appropriation 

Public buildings— 

Appropriation for construction of 
building for use of a post office and 
a land office not available for build- 
ing for post office uses alone___....- 

Federal highway appropriations are 
not available for construction of 
buildings for storage purposes 
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Appropriations—Continued. 
Reimbursement—Post Office Depart- 
ment—recoveries of indemnities paid 
for lost mail should be credited to ap- 
propriation from which paid 
Roadways—Indian reservation—appro- 
priation for maintenance and repair of 
Federal-aid road on Navajo reservation 
may not be turned over to State by 
cooperative arrangement 
8t. Elizabeths Hospital—appropriations 
of hospital are liable for care of insane 
Federal prisoners transferred from a 
Federal penitentiary 
Specific versus general— 
Appropriation for specific purposes is 
exclusively applicable thereto— 
general appropriation may not be 


“Pay of Army, 1926,” is sufficiently 
specific to preclude the payment of 
court-martial expenses from appro- 
priation ‘Citizens’ Military Train- 
ing Camps, 1926” 

Personal services—where Congress 
made a specific provision for em- 
ployment of personal services for a 
certain purpose, a general lump sum 
or contingent appropriation may 
not be used to increase_...........- 

Public-building construction—appro- 
priation for construction of building 
for use of a post office and a land 
office not available for building for 
post office uses alone 

Two appropriations for same pur- 
pose—determination of administra- 
tive office as to which appropriation 
will be charged will not be ques- 
tioned by accounting officers 

Transfer— 

Helium production by Bureau of 
Mines—accounting procedure 

Navy Department appropriation for 
care of dead is not available for 
transfer to War Department to 
cover expenses of caring for Navy 
dead in Army cemeteries _-__......-. 

Personal services from transferred 
funds not authorized 

Transmission of messages—advances 
to Signal Corps of Army of funds for 
transmitting messages—procedure - 

Virgin Islands—indefinite amount appro- 
priated by act of February 11, 1925, 
43 Stat. 863, even though contingent 
upon amount of local revenues collected, 
is limited to fiscal year 1926._.......... 
Arlington Memorial Bridge Commission: 
Personal services—employees engaged by 
contract are subject to same statutory 
limitations on traveling and subsistence 


expenses as Government employees.. 450, 629 


Army: 

Citizens’ military training camps— 
medals to be awarded winners of ath- 
letic events may not be purchased from 
RO iicccinccnsnscgnesemnenences 


Page 
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Army—Continued. 
Civilian employee—subsistence of Quar- 
master Corps employee of Canal Zone 
while sick in Panama Canal hospital is 
payable from appropriations for sub- 
sistence of Army. 

Enlisted men, retired, sick in hospital— 
subsistence not chargeable to appropri- 
ations of Veterans’ Bureau 

Army pay: 

Court-martial forfeiture—enlisted man— 
sentence embracing less than author- 
ized by law is not invalid 

Longevity— 

Officer—active service after retire- 
ment may be credited for longevity 
increase in retired pay 

Officer may not count as service that 
portion of his enlistment covered 
by furlough to Army Reserve when 
no active duty performed....___- ‘ 

Officers’ Reserve Corps—prior en- 
listed service in Army may not be 
counted by members of Reserve 
Corps in computing their active- 
duty pay 

Retired officer assigned to active duty 
may compute active service per- 
formed after retirement in deter- 
mining active duty base pay 

Service as an attendant in the Public 
Health Service may not be counted. 

Officers’ Reserve Corps— 

Longevity—prior commissioned serv- 
ice in Army may be counted by 
members of Reserve Corps in com- 
puting their active-duty pay___- 

Sick in hospital—officer only entitled 
to pay and allowances, where in- 
jury was incurred in line of duty-- 

Thirty-first day of month— 

Officer directed by same orders 
to perform active training duty 
from July 17 to 31, and active 
duty as an instructor from 
August 1 to 30, was on con- 
tinuous duty for 45 days and 
is not entitled to pay for 3ist 
OOF aie 5. Salinas 

Officer performing active train- 
ing duty for 15 days, from July 
17 to 31, 1924, is entitled to pay 
for 3lst day, notwithstanding 
immediately reordered to ac- 
tive duty by subsequent order. 

Periods— 

Officers—active service after retire- 
ment does not entitle to advance- 
ment in pay period...............- 

Retired officer assigned to active 
duty—active service after retire- 
ment does not change period pay 
upon which retired pay is com- 
puted . : 

Promotion—oflicer promoted, subject to 
examination, is not entitled to pay of 
higher rank where subsequently found 
disqualified for such rank 
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Army pay—Continued. 

Reenlistment in same grade in which 
discharged—noncommissioned _ officer 
who reenlists in a different organization 
is not entitled to be reenlisted in same 


Restoration’ to former enlisted grade— 
field clerk not entitled to restoration to 
former enlisted grade upon termination 
of his office and reenlistment in Army. 

Retired— 

Enlisted man on active duty may 
not receive pay and allowances 
from Federal funds for any other 
military office 

Longevity—retired officer assigned to 
active duty may compute active 
duty service in determining longev- 
ity increase after relief from active 


Officers retired prior to July 1, 1922— 
pay entitled to by virtue of act of 
May 8, 1926, 44 Stat. 417 

Officers—active service after retire- 
ment may be credited for longevity 
increase in pay, but does not entitle 
to advancement in pay period 

Set-off—indebtedness to officers’ mess of 
deceased Army officer—amount may be 
included in final adjustment of officer’s 
pay, but United States not obligated to 
liquidate indebtedness__............--- 

Sharpshooter—qualification of enlisted 
man in Infantry does not extend to 
service in other unit having a different 
principal arm 

Specialist rating—enlisted man rated as 
specialist in excess of number author- 
ized for his company not entitled to 
pay—when specialist’s pay is payable- 

Thirty-first day of month— 

Officers’ Reserve Corps—officer di- 
rected by same orders to perform 
active training duty from July 17 
to 31, and active duty as an in- 
structor from August 1 to 30, was 
on continuous duty for 45 days and 
is not entitled to pay for 31st day-. 

Officers’ Reserve Corps—officer per- 
forming active training duty for 15 
days, from July 17 to 31, 1924, is 
entitled to pay for 3lst day, not- 
withstanding immediately reorder- 
ed to active duty by subsequent 


Associations. 
Automobiles. 


(See Conventions.) 
(See Vehicles.) 


B 
Bailments: 


For hire—United States not Hable for 
injury to leased tugboat in absence of 
evidence showing its failure to exercise 
that degree of care required of a bailee. 

Gratuitous— 

Damage to private property loaned 
to Government—Government not 
liable for, in absence of a showing of 
neg) 


Fage 


Bailments—Continued. 

Gratuitous—Continued. 

Damage to stove gratuitously loaned 
for use on premises leased to Gov- 
ernment does not obligate Govern- 
ment, notwithstanding damage 
may have been caused by negli- 
gence of Government employees. .. 

Bankruptcy: 

Claims—payment of claim against United 
States in bankruptcy proceedings..-.... 

Preferred claims—postal funds—prefer- 
ence does not extend to funds deposited 
by postmaster in national bank 

Bids. (See Advertising.) 
Boards and commissions: 

Arbitration—compensation may not be 
paid members of board of arbitration, 
in absence of statutory provision 

Consulting—Interior Department may 
not employ a board of consulting engi- 
neers in connection with construction 
of Coolidge Dam 

President’s Committee on Outdoor Rec- 
reation—traveling expenses—no author- 
ity for payment of expenses of coordi- 
nating commission on national parks 
and national forests 

Bonds: 

Surety— 

Agriculture Department may make 
minor repairs or additions to build- 
ings without a formal contract or 
bond when not in excess of $500... 

Disbursing officer who takes out a 
new bond should close his accounts 
under his old bond and deposit the 
unexpended balance 

Foreign Service—retired officers not 
required to renew bond 

Navy Department contracts— 

Secretary may prescribe reasona- 
ble time within which bonds 
may be furnished in contracts 
in excess of $500. 

Where aggregate amount of sup- 
plies to be furnished exceeds 
$500 vendor must furnish bond; 
where amount is less, the re- 
quiring of a bond is for admin- 
istrative determination 

Subrogation—surety is entitled to 
credit for recoveries from principal. 

Burial expenses: 

Aliens held for deportation—Immigration 
Service may pay expenses where de- 
ceased did not leave sufficient assets... 

Appropriations, transfer—Navy Depart- 
ment appropriation for care of dead is 
not available for transfer to War De- 
partment to cover expenses of caring 
for Navy dead in Army cemeteries... 

Foreign Service officers—expenses of dis- 
interring, transporting, and reinterring 
remains in United States of officer who 
died abroad may be paid from public 
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Burial expenses—Continued. 

Man shot by prohibition agents—neces- 
sary expenses are payable from prohi- 
bition enforcement appropriation where 
deceased and family are destitute_____- 

Mississippi River Commission employees 
dying in Public Health Service hospi- 
tals may not be buried at expense of 
Public Health Service appropriations .. 

National Guard enlisted man killed in 
line of duty while participating under 
orders in an aerial flight at a duly ordered 
assembly for drill and instruction may 
be buried at public expense._......... 

Naval Reserve members dying as a result 
of injuries received in line of duty— 
expenses not payable from naval funds. 

Persons dying in military or naval serv- 
ice—expenses are payable from service 
appropriations where death occurred 
during an enlistment entered upon sub- 
sequent to July 2, 1921. ...............- 

Public Health Service—pay patients in 
Public Health Service hospitals may 
not be buried at expense of Public 
Health Service appropriations ......... 

Veterans’ Bureau beneficiaries— 

Undertaker’s claim exceeding $100— 

statutory allowance of $100 should 

; be paid before any payment is made 
i from accrued compensation or in- 
surance due estate................. 

Undertaker’s claim for statutory 

allowance for burial expenses not 

defeated by waiver of claims against 

United States made to secure the 

payment of accrued disability com- 

pensation. 

Veterans of any war—assets—State allow- 
ance for burial expenses of veteran may 
not be considered as an asset of the 


Veterans of the World War—persons 
dying in military or naval service— 
expenses are not payable from Veterans’ 
Bureau appropriations unless death 
was the result of a disability incurred 
GUTING WET. -ncccenenconcceceerececcoes 


Checks: 
Indorsement— 

Checks drawn as payable to a merged, 
dissolved, or liquidated corporation 
i no longer in existence should be 
forwarded to General Accounting 


5; Office for action. -..........-.. ieee 

: Checks drawn as payable on indo 

fl ment of the legal representative of 
the person or corporation may be 
I aa ati lie cee 


Possession of a Government check 
which has not been indorsed by 
payee is not sufficient evidence to 
authorize payment to holder there- 
Qoticccwsadnds nhntntnniennbiuniesmet 
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Checks—Continued. 

Pension—National Home for Disabled 
Volunteer Soldiers—proceeds of un- 
cashed checks of former inmates do not 
become assets of estates of deceased 
pensioners but remain pension money 
subject to claim of heirs, ete. ........... 

Claims: 

Assignment—prohibition against assign- 
ment of claims against U nited States is 
not applicable when claims are trans- 
ferred by operation of law .............- 

Bankruptcy—payment of claim against 
United States in bankruptcy proceed- 


Certification to Congress—action of Con- 
gress in making available an appropria- 
tion of an amount improperly certified 
as due an officer of the Navy does not 
give the officer a legal right thereto______ 

Draw back—judgments of Court of Claims 
are for certification to Congress for an 
appropriation as a private claim .....__. 

Judgments—procedure for payment of 
judgments rendered against the United 
States, where no appropriation avail- 
GR OP BEI ov cctctatndsevicesn<. 

Partnership—payment of claim against 
United States to one partner in a copart- 
nership is a valid acquittance to the 
SR icra ced cucucnsecieseonts 

Preferred—undertaker’s claim exceeding 
$100 for burial expenses of Veterans’ 
Bureau beneficiary—statutory allow- 
ance of $100 should be paid before any 
payment is made from accrued compen- 
sation or insurance due estate... ......- 

Res Judicata—principle applicable to 
judgments by court not appealed... ._. 

Revision—action of Congress in making 
available an appropriation of an amount 
improperly certified as due an officer of 
the Navy is not a final adjudication of 
the claim and settlement is still subject 
DD iin ttnss tb cddinddbbceresianes 

Waiver—undertaker’s claim for statutory 
allowance for burial expenses of Vet- 
erans’ Bureau beneficiary not defeated 
by waiver of claims against United 
States made to secure the payment of 
accrued disability compensation - - _...- 

Classification. (See Officers and employees.) 
Coast and Geodetic Survey: 

Crews of vessels—wages while sick in 
hospital—when entitled to. _........... 

Employees—traveling expenses may be 
allowed employees from their homes to 
their places of employment, where con- 
tract of employment provides for _ _ __._. 

Coast Guard pay: 

Sea duty—warrant officer quartered and 
living on shore, while attached to float- 
ing section base for squadron of patrol 
boats, is only entitled to shore-duty pay - 
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Coast Guard pay—Continued. 

Shore duty—warrant officer quartered 
and living on shore, while attached to 
floating section base for squadron of 
patrol boats, is only entitled to shore- 
duty pay 

Commerce Department: 

Employees— 

Compensation—salaries of field posi- 
tions in foreign service of depart- 
ment are not necessarily for adjust- 
ment in accordance with rates fixed 
by classification act_-..-.......- 

Subsistence—Secretary may ‘author- 
ize in advance actual expenses for 
subsistence in lieu of per diem 

Navigation, Bureau of—subsistence of 
crews on vessels of bureau may not be 
commuted when authorized to be fur- 
nished in kind 

Telephone operators—may not engage 
temporary relief telephone operators in 
absence of specific appropriation for - - - - 

Commissioners, U nited States: 

Appointment—approval required by law 
of the appointment by the Attorney 
General relates back to date of action by 
the appointing power 

Fees— 

Combined salary and fees of commis- 
sioner holding office as deputy clerk 
of court may not exceed $500 quart- 
SL. «0c diese aden Ahaiensaneaie ces 

District of Columbia—fees for offenses 
against District of Columbia code... 

Maximum quarterly rate of salary 
and fees where commissioner also 
holds office as clerk of court 

Compensation: 

Additional. (See Compensation, double.) 

Adjusted. (See Veterans’ Bureau.) 

Allowances— 

Basis for computing the rate of rental 
to be charged Government em- 
ployees furnished quarters 

Commerce Department—subsistence 
of crews on vessels of Bureau of 
Navigation may not be commuted 
when authorized to be furnished in 


Customs inspectors not entitled to al- 


lowances for meals or other expenses, 


in addition to pay, after August 


Employee on leave of absence without 
pay is not entitled to allowances— 
deduction to be made where 
quarters occupied while in such 


Foreign Service officers and em- 
ployees in China and elsewhere 
must be charged rent for Govern- 
ment quarters furnished after June 


Pay rolls of field employees furnished 
allowances in kind 


Compensation—Continued. 


Allowances—Continued. 
Positions carrying allowances in 
kind not authorized after June 30, 


Procedure for fixing the ‘‘compensa- 
tion” of employees furnished allow- 
ances in kind, under section 3 of act 
of March 2, 1926 

Public Health Service field positions 
carrying quarters, subsistence, and 
laundering furnished in kind not 
authorized after June 30, 1926 

Reclamation Service employees must 
be charged rent for Government 
quarters furnished after June 30, 


Value of allowances—method of de- 
termining value of allowances... _. 
Appointment—commissioners, United 
States—approval required by law of the 
appointment by the Attorney General 
relates back to date of action by the 
appointing power 

Contributions to—secretaries to Federal 
judges may not engage in private work 
and receive pay therefor during office 
hours_. 

Disability. (See ‘Employees’ Compen- 
sation Commission and Veterans’ 
Bureau.) 

Double— 

Alaska Railroad employee prohib- 
ited from receiving salary as 
member of Alaska Legislature in 
addition to railroad salary___...... 

Army enlisted man is not entitled to 
compensation, in addition to regular 
pay, for furnishing blood in a blood 
transfusion operation 

Commissioner, United States—com- 
bined salary and fees of commis- 
sioner holding office as deputy 
clerk may not exceed $500 quarterly 

Commissioner, United States, hold- 
ing office as clerk of court—maxi- 
mum quarterly rate of salary and 
Pl csendences Snertateesnnieele 

Court-martial reporters—civ ilian em- 
ployees of Army are not entitled to 
extra compensation for services ren- 
dered as reporters when rate of com- 
bined salaries exceeds $2,000 per 
annum 

National Sesquicentennial Exhibi- 
tion Commission—Government em- 
plovees may be paid compensation 
in addition to regular salary for 
preparing exhibits for exposition -_- 

Navy enlisted man is not entitled to 
compensation, in addition to regular 
pay, for furnishing blood in a blood 
transfusion operation 

Public Health Service officer, detailed 
to duty in the Philippines, not en- 
titled to additional pay for treating 
beneficiaries of the Employees’ 
Compensation Commission 
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Compensation—Continued. 

Double—C ontinued. 

Retired enlisted man of Army on 
active duty may not receive pay 
and allowances from Federal funds 
for any other military office _. 

Retired naval officer on active duty 
whose salary is in excess of $2,500 
per annum may not hold another 
position to which compensation is 
attached ; 

February—amount a per annum em- 
ployee is entitled to who was in a pay 
status up to first half of day on Feb- 
ruary 28 and in a nonpay status during 
remainder of month : 

Foreign Service—salary of clerk and vice 
consul when in charge of consulate 

Fractional month—amount a per annum 
employee is entitled to who was in a 
pay status up to first half of day on 
February 28 and in a nonpay status 
during remainder of month 

Holidays— 

Per diem employees distinguished 
from per annum employees relative 
to holiday pay -_. A 

Per diem employees of Ordnance 
Department of Army are not en- 
titled to extra pay for work per- 
formed on Saturday afternoons 

Internal revenue collectors—salaries of 
collectors may not be increased beyond 
the limitation fixed by the act of Feb- 
ruary 24, 1919, 40 Stat. 1140 

Leave of absence. (See Leave of ab- 
sence,) 

Limitation—Indian field service may not 
employ consulting engineers in excess 
of $7,500 per annum, or $20.8344 per day - 

Part time— 

Computation of salary 

Veterans’ Bureau director has au- 
thority to employ persona! services 
on a part-time basis—compensation 
payable 

Retention beyond retirement age —serv- 
ice regarded as in a de facto status—em- 
ployee may retain compensation 
already received " . 

Saturday afternoons—per diem ‘employ 
ees of Ordnance Department of Army 
are not entitled to extra pay for work 
performed on Saturday afternoons 

Service—employee is not entitled to com- 
pensation where no service is per- 
formed 

Set-off— 

Indebtedness of postal employees— 
procedure for effecting a set-off 
against compensation due postal 
employees to liquidate any indebt 
edness due the United States 

Unpaid salary and retirement deduc- 
tions due a former posta) employee 
may not be set off against, to satisfy 
judgment against employee for loss 
of ordinary mail 


Compensation—C ontinued. 

Student assistants of the Bureau of 
Standards—only entitled to rate of $300 
per annum 

Thirty-first day of menth— provision re- 
quiring forfeiture of one day’s pay for 
one day’s unauthorized absence on the 
3ist day of a month is not applicable to 
employee retired on 30th day -.. 

Witnesses. (See Witnesses.) 

Condemnation proceedings. (See Judgments.) 
Consular Service. (See Foreign Service.) 
Contracts: 

Additional work. (See Contracts, sup- 
plemental.) 

Advertising. (See Advertising.) 

Agriculture Department 

Costs—insurance premiums on em- 
ployees’ compensation insurance 
are not a proper item of cost for 
the performance of extra work on 
&@ contract ° 

Informal—minor repairs or additions 
to public buildings may be made 
by Department of Agriculture 
without a formal contract when 
not in excess of $500... os 

Assignment—right to transfer or assign 
may not be included in a formal con- 
tract . ni . lain . 

Authority to sign—evidence of authority 
of officers or agents of corporations 
doing business with the Government 
to sign contracts not required 

Bailments. (See Bailments.) 

Bids. (See Advertising.) 

Bonds. (See Bonds.) 

Bonus for saving—contractor is entitled 
to additional payment in accordance 
with terms of contract where the costs 
of production were reduced by him... 

Consideration— 

Consideration must be certain and 
can not be left to determination of 
contractor 

Gasoline pur hases—consideration 
may be based on tank wagon or 
market price in Postal Service. .... 

Contracting officer—acceptance of other 
than lowest bid—contracting officer of 
Government is presumed to know of 
requirements of sec. 3709, R. 8., and 
decisions of accounting officers with ref- 
erence thereto 

‘ost saving bonus—contractor is entitle 4 
to additional payment in accordance 
with terms of contract where the costs 
of production were reduced by him 
Josts—insurance prefhiums on employ- 


ees’ compensation insurance are not a 
proper item of cost for the performance 
of extra work on 4 contract. 
Damages, actual— 
Delays occasioned by Government 


for which contractor was granted 
an extension of time in completion 
of contract do not render Govern- 
ment liable for damages 
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Contracts—Continued. 


Damages, actual—Continued. 

Expressage in lieu of freight due to 
delay in delivery by contractor -. 

Damages, liquidated— 

Administrative oflice may not waive 
in absence of express statutory au- 
Sn nntetenninntiiedinetdineite ‘ 

Computation of days of delay—Sun- 
days and Saturday half holidays 
are not “secular days” in District 
of Columbia for contract purposes. 

Contractor liable for ex pense incurred 
by United States in securing addi- 
tional e:nployees and equipment to 
finish work on time etait 

Contractor not liable for delays 
occasioned by failure of designated 
subcontractors to furnish materials. 

Deduction for delay in delivery with- 
in specified number of “ working 
days”’ should exclude Sundays and 
I itn a ndinematamesintiteenas 

Delays due to “acts of God” 
constant and heavy rains are not 
classed as ‘‘acts of God” ordinarily, 
and do not excuse delay 

Delays due to vague specifications, to 
erroneous rejections by inexperi- 
enced inspectors, etc., are delays 
not chargeable to contractor... 

Failure of contractor to file request for 
extension of time within time limit 
does not relieve him from liqui- 
dated-damage assessment........- 

Lack of actual damage to Govern- 
ment does not convert liquidated- 
damage clause into one for a pen- 
alty. 

Public building contracts must con- 
tain a provision for deduction of 
liquidated damagés, except as to 
informal contracts for minor repairs 

Spare parts—liquidated-damage pro- 
vision in contract is applicable to 
delays in delivery of spare parts also 

Waiver of—delays caused by United 
States entitle contractor to exten- 
sion of time and do not involve 
waiver of liquidated damages . - -. .. 

Waiver of, not authorized, simply 
because United States may have 
sustained no actual damages 

Default 

*“ Act of God"’—i. e., drought, does not 
excuse the failure of a contractor to 
perform contract...............-.«.- 

Contractor liable for expense incurred 
by United States in securing addi- 
tional employees and equipment to 
finish work on time 

Payment for work before and after 
default of contractor—how made... 

Price of an open-market purchase 
may not ordinarily be based upon 
anentirely different article......... 


Page | Contracts—Continued. 


Default—Continued. 

Withdrawal of bid— 

Mere statement of lowest bidder, 
before acceptance, that he 
would not object if contract 
were awarded to another may 
not be construed as a with- 

Refusal of bidder to execute con- 
tract after acceptance of pro- 
posal forfeits deposit 

Entertaining—meals furnished Indians 
by an attorney with whom he had to 
consult inconnection with the rendering 
of services under an Indian contract 
are not chargeable te public funds. . . 

Filing—contracts deposited in General 
Accounting Office should be accom- 
panied by an abstract of all the bids 
received, or by the bids themselves 

Increased costs 

Advances in costs of materials— 
allowances in addition to the prices 
fixed in accepted bids, on account of 
advance in costs of materials, not 
authorized. _.... . 

Customs duties—gasoline delivered 
“‘ex-bonded tank’’—customs duty 
payable by vendor in absence of 
contract agreement for 

Delays occasioned by Government 
for which contractor was granted an 
extension of time in completion of 
contract do not render Govern- 
ment liable for darnages . 

Delivery—expressage in lieu of fre ight 
due to delay in delivery by con- 
tractor 

Express stipulation in contract ¢ as to 
amount of compensation payable 
is conclusive on parties and meas- 
ures amount of recovery for per- 
formance 

Itemized proposals—contractor not 
liable for handling and switching 
charges Incurred when itemized bid 
showing delivery price did not 
include. . 

Rental of accounting machines— 
payment of increased rates based 
on current commercial rates author- 
ized, prior to termination of rental 
agreement onamnasine 

Indefinite—contracts containing provi- 
sions obligating United States to pay 
unlimited or indefinite amounts are not 
authorized peulenn — 

Inferior goods—acceptance of inferior 
goods by Government does not entitle 
vendor to other than reimbursement on 
a quantum valebat basis....... ‘ 

Informal— 

Minor repairs or additions to public 
buildings may be made by Depart 
ment of Agriculture without a 
formal contract when not in excess 
Of $500... .cocececccene 
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Contracts—C ontinued, 

Informal—C ontinued. 

Navy Department may make pur- 
chases in foreign countries by 
proposal and acceptance agreement 
embodied in a single written instru- 
ER Ee 

Public building informal contracts 
for minor repairs, involving ex- 
penditures of $500 or less, need not 
contain the liquidated damage pro- 

vision 

Inspection and superintendence— 

Contractor liable for cost of, where 
specified in contract, notwithstand- 
ing he was permitted to continue 
work until completion _- ne 

Delays due to “acts of Goa” —con- 
stant and heavy rains are not 
classed as “acts of God”’ ordinarily, 
and do not excuse delay _- 

Internal Revenue—trental of accounting 
machines—payment of increased rates 
based on current commercial rates 
authorized, prior to termination of 
rental agreement 

Mistake— 

Contractor is bound by agreement to 
which he has assented in the 
absence of evidence showing that 
his assent was influenced by fraud, 
EN, > 

Contractor not entitled to relief 
unless alleged mistake was so appar- 
ent on face of bid as to put contract- 
ing officer on notice eee 

Variation between unit price and 
total price sufficient to put contract- 
ing officer on notice—contractor 
entitled to difference between price 
paid and cost of furnishing material 

Vendor submitting bid which was 
not so unreasonably low as to put 
contracting officer on notice may 
not avoid obligation by alleging 
mistake . ; 

Modification —officers of Government not 
authorized to modify a contract by 
supplemental agreement if such modifi- 
cation is prejudicial to the United 


Navy Department— 
Bonds, surety— 

Secretary may prescribe reason- 
able time within which bonds 
may be furnished in contracts 
in excess of $500 on 

Where aggregate amount of sup- 
plies to be furnished exceeds 
$500 vendor must furnish 
bond—where amount is less, 
the requiring of a bond is for 
administrative determination. 

Damages, liquidated— 

Contractor not liable for delays 
occasioned by failure of desig 
nated subcontractors to furnish 
| 


C ontracts—C ontinued. 


Navy Department—Continued. 

Damages, liquidated—C ontinued. 
Provision for, in contract is appli- 
cable to delays in delivery of 

spare parts also 

Informal—department may make 
purchases in foreign countries by 
proposal and acceptance agreement 
embodied in a single written instru- 


Supplemental—substantial additions 
to and not a part of the work 
covered by the original contract 
may only be contracted for after 
advertising . 

Penalty—delays in completion- -lack of 
actual damage to Government does not 
convert liquidated-damage clause into 
one for a penalty 

Post Office Department— 

Consideration in purchases of gasoline 
may be based on tank wagon or 
market price _- 

Consideration must be certain—can 
not be left to determination of 
contractor 

Proposals and acceptances— 

Advances in costs of materials— 
allowances in addition to the prices 
fixed in accepted bids, on account 
of advance in costs of materials, not 
authorized 

Rental of accounting machines—pay- 
ment of increased rates based on 
current commercial rates author- 
ized, prior to termination of rental 
agreement. 

Public buildings—contracts must contain 
a provision for deduction of liquidated 
damages, except as to informal contracts 
for minor repairs 

Release—not necessarily required of a 
defaulting contractor 

Signature—evidence of authority of 
officers or agents of corporations doing 
business with the Government to 
sign contracts, not required 

Subject matter— 

Accounting machines—rental of. ... 

Asparagus tips furnished Veterans’ 
Bureau—mistake in bid price 

Bridge, construction of, in connec- 
tion with a national forest road 
project—premium on employees’ 
compensation insurance 

Building, barrack, construction of, at 
Langley Field—liquidated damages 

Caps, overseas, for « use oof Army 

Coal furnished War Department— 
switching and handling charges on. 

Dredging of Los Angeles Harbor— 
cost of inspection and superintend- 
ence for delay in completion of 
work ais 

Dry-dock pumping plants, construc- 
tion of, for Navy Department 





SUBJECT INDEX 


Contracts—Continued. 
Subject matter—Continued. 

Envelopes, furnishing of—deduction 
of liquidated damages for delays 
in delivery 

Fire escapes on Veterans’ B ureau hos- 
pital building—assessment of liqui- 
dated damages for delays 

Flooring, construction of, at new post 
office at Birmingham, Ala 

Forgings, steel—expressage in lieu of 
freight due to delay in delivery by 
contractor 

Gasoline—delivery of inferior goods... 

Gasoline purchases by Postal Serv- 
vice—basis for consideration 

Gasoline purchased by War Depart- 
ment—customs duty on. . .. 

Hay—default of contractor in furnish- 
ing hay for Army 

Helium production—contract provid- 
ing for payment of a bonus for sav- 
ing in costs of production 

Lathes with electrical equipment to 
be furnished Navy Department— 
delay in deliveries.......-. 

Leather, upholstering, furnished Ww ar 
Department—liquidated damages 
not chargeable to contractor 

Motor generators for Navy Depart- 
ment—liquidated damage provision 
in contract is applicable to spare 
parts also 

Oil, lubricating, furnished Army— 
mistake in bid price 

Photographic copies of patent draw- 
ings, etc.—liquidated damages for 
delays in deliveries. ....- 

Reservoir, construction 
tional work on 

Road construction—default of con- 
tractor 

Road construction for National Park 
Service mee 

Rubber bands for Post Office Depart- 
ment—allowances to contractor in 
addition to contract price, on 
account of advance in costs of mate- 
rials, not authorized - . — 

Sugar for War Department mistake 
in bid 

Subrogation— 
Right of surety recognized as against 


of—addi- 


Surety on contractor's bond | is en- 
titled to credit for recoveries from 
contractor 

Supplemental— 

Officers of Government are not 
authorized to modify a contract by 
supplemental agreement if such 
modification is prejudicial to the 
United States 

Substantial additions to and not a 
part of the work covered by the 
original contract may only be con- 
tracted for after advertising........ 
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Contracts—Continued. 
Supple nental--Continued. 

When an existing contract may be 
expended so as to include additional 
work, — compliance with 
sec. 3709, R. & “ 

Veterans’ Selnancuiiiahe in  bid— vari- 
ation between unit price and total 
price sufficient to put contracting 
officer on notice—contractor entitled to 
difference between price paid and cost 
of furnishing material 

War Department— 

Damages, liquidated—delays due to 
vague specifications, to erroneous 
rejections by inexperienced inspec- 
tors, etc., are delays not chargeable 
to contractor _ . 

Default—*“ act of God,’’ i. e., drought, 
does not excuse the failure of a 
contractor to perform contract. 

Increased costs— 

Contractor not liable for handl- 
ing and switching charges in- 
curred when itemized bid show- 
ing delivery price did not in- 
clude. . 

Customs duties on \ qusclinn pn 
livered “‘ex-bonded tank’’ are 
payable by vendor in absence 
of contract agreement for 

Mistake— 

Contractor not entitled to relief 
unless alieged mistake was so 
apparent on face of bid as to 
put contracting officer on 
notice 

Vendor 


993 


which 


submitting bid 
was not so unreasonably low as 


508 to put contracting officer on 
notice may not avoid obligation 
by alleging mistake - 
Conventions: 

Membership fees and dues—Veterans’ 
Bureau appropriations are not available 
for... 

Traveling expenses 

Federal Power Commission—attend- 
ance of employee of commission at 
World Power Conference at Basle, 
Switzerland, is not in contravention 
of act of June 26, 1912, 37 Stat. 184 

Labor Department employees are not 
entitled to expenses incurred in at 
tending conventions.-._..-.. 599, 7 

Corporations 

Subsidiaries—control of one corporation 
by another—two may be treated as one 
in disregard of fictional legal distine- 
tions 

Courts: 

Decisions— 

Acceptance of res judicata when no 
appeal filed by claimant. 

Court of Claims decision in Ward v 
United States not to be accepted as 
establishing a contrary rule for the 
disbursement of general appropria- 


995 
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Courts—Continued. 

Decisions—Continued. 

Not binding on General Accounting 
Office 

Question of whether a court ruling in 
a particular case is applicable to a 
claim is for determination by the 
Comptroller General ds 

Printing and binding—field printing may 
be done elsewhere than at Government 
Printing Office upon proper certifica- 
tion 

Stenoegr: phers to F ederal judg ges may y not 
engage in private work and receive pay 
therefor during office hours 

Witnesses. (See Witnesses.) 

Courts-martial: 

Forfeiture of Army pay—sentence em- 
bracing less than authorized by law is 
not invalid ; : 

Forfeiture of Navy pay—action of Secre- 
tary of Navy in remitting so much of 
sentence as involves the loss of pay re- 
stores to the enlisted man the right to 
pay withheld 

Customs Service: 
Agents— 
Compensation of 30 special agents 
authorized by law may be fixed on 
& per annum basis a 
Customs agents may be assigned to 
duties of customs attachés but they 
may not be paid additional com- 
pensation therefor - 

Employees—transportation a house shold 
effects and automobile—basis for deter- 
mining freight where excess 
weight 

Import duties— 

Porto 


charges 


Rico—goods shipped from 
United States are not imported _._. 
Refunds—General Accounting Office 
has jurisdiction to settle claims for 
refund of duties erroneously im- 
posed on goods not “imported” 
Informers’ fees—payments for information 
furnished as to violations of customs 
laws are not personal gratuities but ar 
vested rights. 
Inspectors 
expenses, 


allow. ances for meals or other 
in addition to pay, 
1925 . 

may not be 
agency where it 
appears that information can be secured 
from Government agencies . . 


not au- 
thorized after August 1, 
Marine 


secured from private 


intelligence servic« 


D 
Damages 
Actual 

Ex contractu. (See Contracts.) 

Oats purchased, rejected, and pur- 
chased again—United States not 
liable for extra expense to vendor 
occasioned for drayage in making 
second delivery.................-- 
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Damages—C ontinued. 
Actual—Continued. 

United States not liable for injury to 
jeased tugboat in absence of evi- 
dence showing its failure to exercise 
that degree of care required of a 
bailee - 

Liquidated. (See C ontracts. 7 

Personal—physical pain and suffering 
may not be included in awards made by 
Postmaster General for personal inju- 
eb 5. tke 

Property. (See Property.) 

Torts—United States not liable for dam- 
ages arising through alleged mistakes or 
negligence of its officers or employees, in 
the absence of specific provision there- 


Decisions: 
Court— 

Acceptance of res judicata when no 
appeal filed by claimant 

Court of Claims decision in Ward v. 
United States not to be accepted as 
establishing a contrary rule for the 
disbursement of general appropria- 
tions see 

Not binding on ‘General ‘Accounting 
Office d = 

Question of whether a court ruling in 
a particular case is applicable to a 
claim is for determination by the 
Comptroller General. . sie 

Effect of—decisions of C omptrolier Geas ite. 
are final and conclusive and may not 
be voided by administrative orders_. 

Effective date—delay of administrative 
officers in notifying their disbursing 
officers of decisions of Comptroller Gen- 
eral may not operate to delay the effec- 
tive date 

Syllabus—statements in syllabus contrary 
to intent of decision not controlling... 

Departments, executive: 

Services between— 

Army officers on aerial duty with 
Forest Service are only entitled to 
same travel allowances they would 
be entitled to for travel in connec- 
tion with military duty... 

Property loaned by one department 
to another—appropriations charcpe 
able with cost of repairs be 

Transferred funds may not be used for 
hiring of regular employees. . 

Transtission of messages—ad vances 
to Signal Corps of Army of funds 
for transmitting messages—pro- 
cedure 

Services between 


different bureaus of 
same department—salary of employee 
performing work may be apportioned 
among the appropriations for the differ- 
ent bureaus in proportion to the work 
performed for each.........ccccccceces 
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Departments, executive —Continued. Page | Disbursing officers—Continued. Page 


Transfer of appropriations— 

Funds transferred from one depart- 
ment to another may not be used 
for the hiring of regular employees. 

Helium production by Bureau of 
Mines—accounting procedure 

Designs. (See Prize competitions.) 
Diplomatic Service. (See Foreign Service.) 
Disbursing officers: 

Advance of funds—disbursing officer who 
takes out a new bond should close his 
accounts under his old bond and deposit 
the unexpended balance before receiving 
an advance of funds. 

Bonds, surety—disbursing officer who 
takes out a new bond should close his 
accounts under his old bond and deposit 
the unexpended balance ‘ 

Closing of accounts—disbursing officer, 
remote from a depository, may turn 
over the unexpended balance of his 
account to another bonded officer of the 
United States 

Foreign Service—officer remote from a 
depository may turn over the unex- 
pended balance of his account to another 
bonded officer of the United States _- 

Liability— 

Advance of funds for traveling 
expenses—disbursing officer liable 
until funds so advanced are prop- 
erly accounted for 

Payments— 

Disbursing officer is liable for 
legality of payments made, 
regardless of regulation or order 
of head of department 

Payment made under administra- 
tive orders contrary to decision 
of Comptroller General may 
not be made a plea for relief 
under sec. 285, R. 8. ’ 

Responsibility of a disbursing officer 
is personal and is not subject to 
administrative action. ............. 

Transfer of accounts—responsibility 
of officer making up transfer account 
and officer taking up account... _. 

Payments— 

Illegal—payment made under admin- 
istrative orders contrary to decision 
of Comptroller General may not be 
made a plea for relief under sec. 285, 


Unlawful—General Accounting Office 
must negative in absence of statute 
relieving officer 

Relief—illegal payments—payment ‘made 
under administrative orders con- 
trary to decision of Comptroller 
General may not be made a plea 
for relief under sec. 285, R. S 

Transfer of accounts—responsibility of 

offiber making up transfer account and 
officer taking up account. ............. 


Transfer of funds—disbursing officer, 
remote from a depository, may turn 
over the unexpended balance of his ac- 
count to another bonded officer of the 
United States _- 

Discounts. (See Payments.) 
District of Columbia: 

Crimes—offenses against District of Co- 
lumbia Code are offenses against U nited 
States - - Sota 

Policemen and firemer n medical treat- 
ment—not entitled to relief where dis- 
ease or injury is not shown to have been 
incurred in the actual discharge of 
duty aie . i 

Prisoners—appropriation “Support of 
convicts, District of Columbia,’’ may 
not be used after June 30, 1926, for reim- 
bursing Federal and State peniten- 
tiaries for gratuities paid District of Co- 
lumbia convicts upon discharge....---.-. 

Register of wills—purchases of supplies 
for office use not required to be made 
from General Schedule of Supplies. ... 

School-teachers—junior high-school teach- 
ers who were in classes 3, 4, and 5, under 
act of June 20, 1906—assignment en- 
titled to under act of June 4, 1924, 43 


Stat. 367 692, 977 


Supreme Court may purchase a city 

directory -.-... Gidnibnnbdteeiabonunbatin 

Electricity: E. 

Rates—evidence necessary to accompany 

vouchers covering increase in rates... 
Employees’ Compensation Commission: 

Beneficiaries— 

Disability compensation—refund 

after recovery from third party--.- 

Medical treatment—beneficiaries are 

not entitled to prosthetic appli- 


ances at Government expense... 301, 688 


Jurisdiction—act of June 5, 1924, 43 Stat. 
389, amending employees’ compensa- 
tion act, does not deprive General Ac- 
counting Office of jurisdiction to deter- 
mine availability of appropriations for 
expenditures 

Engraving and Printing, Bureau of: 

Repairs and alterations—cost of repairing 
and painting smokestacks may be 
charged to miscellaneous expenses of 
bureau rather than to public buildings 
appropriation 

Entertaining: 

Around-the-world flight—act of June 7, 
1924, 43 Stat. 491, is not available for 
entertaining foreign officials while 
making arrangements for around-the- 
world flight 

Indians—contract attorney—meals fur- 
nished Indians by an attorney with 
whom he had to consult in connection 
with the rendering of services under a 
contract are not chargeable to public 


CR Riccciscceveccctsesssscensccsonceat 
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Entertaining—Continued. Page F Page. 


Lodge dues, dance tickets, ete.—prohibi- 
tion officer may not be reimbursed for 
money spent for, while securing evi- 
dence of violations of national prohibi- 
tion act___- 

Estates of decedents: 

Administration— 

Letters by competent court not to be 
questioned on 

Procedure when letters are de nied by 
court. » 

Administrators—eppointme ntin : District 
of Columbia to collect claims not re- 
quired when domicile of claimant else- 
where _ . ; 

Assets—State allowance for burial ex- 
penses of veteran of any war may not 
be considered as an asset of the estate _. 

Civilian employee—retirement deduc- 
tions—refunds of amounts in excess of 
$300 may only be made to duly ap- 
pointed executor of estate of deceased 
employee . 

Pension checks—proceeds of unceshed 
checks of former inmates of National 
Home for Disabled Volunteer Soldiers 
do not become assets of estates of de- 
ceased pensioners but remain pension 
money subject to claim of heirs, ete_- 

Veterans’ Bureau adjusted compensation 
beneficiary—estate of beneficiary en- 
titled to amount due under a certificate, 
where beneficiary died subsequent to 
veteran but prior to receiving pay- 
ment . 

War risk insurance— 

Insurance may be paid to executor 
named in will probated in State 
where deceased left property even 
though not last domicile... h 

Insurance not required to be paid to 
an administrator appointed in Dis- 
trict of Columbia solely for purpose 
of making claim, where the domi- 
cile of the insured is elsewhere. __- 

Payments to estate of insured—ad- 
ministration of estate by court 
accepted without question of domi- 


Evidence: 

Authority to sign contracts—officers or 
agents of corporations doing business 
with the Government not required to 
furnish evidence of their authority to 


Purchase of ‘public 1 moneys recovered 
after having been expended for pur- 
chase of evidence for violations of nar- 
cotic and prohibition acts must be 
covered into miscellaneous receipts -__. 

Securing of—prohibition officer may not 
be reimbursed for money spent for lodge 
dues, dance tickets, etc., while securing 
evidence of violations of prohibition 


wees cena - em eee -oeees -oeere 


Federal Power Commission: 

Employees—traveling expenses—attend- 
ance of employee of commission at 
World Power Conference at Basle, 
Switzerland, is not in contravention of 
act of June 26, 1912, 37 Stat. 184...._... 

Water-power permits—fees deposited un- 
der preliminary water-power permits 
may not be refunded when not exces- 
sive nor erroneously collected. 

Foreign Service: 

Commissioners to China—leave of ab- 
sence—may be granted 60 days’ leave 
in any one year plus transit time neces- 
sary to go to and from the United 
States. hades 

Disbursing officer, remote trom a de- 
pository, may turn over the unex- 
pended balance of his account to an- 
other bonded officer of the United 
PEGs wtidncneaes panbbttbemubne 

Foreign interests compensation of extra 
clerks who handled foreign interests 
during hostilities in Europe is for allow- 
ance and certification to Congress. ..... 

Officers— 

Allowances—officers and employees 
in China and elsewhere must be 
charged rent for Government quar- 
ters furnished, after June 30, 1926_. 

Burial expenses—expenses of disinter- 
ring, transporting, and reinterring 
remains in United States of officer 
who died abroad may be paid from 
public funds__. 

Retired officers not required to renew 
surety bond. - Riiee 

Transportation of dependents—wife 
acquired while on a leave of absence 
in the United States—entitled to 
transportation to new station 

Passports— 

Identification affidavits—refund of 
fees for executing identification 
affidavits not authorized, even 
though affidavits may not serve 
purpose for which intended 

Immigration visas—refund of fees for 
visaing affidavits prior to July 1, 
1924, when insufficient time to make 
use thereof on aceount of immigra- 
tion restrictions, authorized._._... 

Refund of visa fee for executing second 
passport not authorized, simply 
because previous passport had ex- 
pired before use could be made of it. 

Vice consuls—salary of clerk and vice 
consul] when in charge of consulate... - 

Forest Service: 

Auto hire—employee hiring his machine 
at a fixed rate per mile for round trip is 
entitled to payment for return trip not- 
withstanding nothing was hauled on 
a 
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Forest Service—Continued. 

Private property lost or damaged—no 
reimbursement for, after June 30, 1926, 
unless shown that loss or damage oc- 
curred from use of property for purposes 
specified by act of March 4, 1913 

Water-power permits—fees deposited 
under preliminary water-power permits 
may not be refunded when not exces- 
sive nor erroneously collected. 

Funeral expenses. (See Burial expenses.) 


a 


Garage hire. 
Gas: 
Rates— 
Act of September 1, 1916, 39 Stat. 716, 
limits ameunt to be paid for gas 
furnished public buildings by 
Washington Gas Light Co. and 
subsidiaries 
Act of September 1, 1916, 39 Stat. 716, 
limiting amount to be paid for gas 
furnished public buildings not ap- 
plicable to Rosslyn Gas Co 
Evidence necessary to accompany 
vouchers covering increase in rates - 
General Accounting Office: 
Contracts—filing—contracts deposited in 
General Accounting Office should be 
accompanied by an abstract of all the 
bids received or by the bids them- 


(See Storage.) 


Jurisdiction— 

Claims—all claims against the United 
States must be settled in General 
Accounting Office .._.............- 

Contracts—authority to determine 
evidence required to support con- 
tract payments and audit to be 


made is vested in General Account- 


in on aieintwenecs cdivduebaebs » 
Court decisions—question of whether 
a court ruling in a particular case is 
applicable to a claim is for determi- 
nation by the Comptroller General - 
Court decisions are not binding on 
General Accounting Office 
Decisions of Comptroller General are 
final and conclusive and may not 
be voided by administrative orders. 
Expenditures—office has sole and 
fina! jurisdiction to determine mat- 
ters concerning availability of ap- 
propriations for expenditures - .____ 
Refund of import duties—office has 
jurisdiction to settle claims for re- 
fund of duties erroneously imposed 
on goods not ‘‘imported” 
Unlawful payments made by a dis- 
bursing officer must be negatived 
by General Accounting Office in 
absence of statute relieving officer. 


General Accounting Office—Continued. 

Jurisdiction—C ontinued, 

Veterans’ Bureau—Director’s deter- 
mination of claim for -loss of 
wages of a beneficiary not conclu- 
sive on General Accounting Office- 

Voucher forms—Comptroller General 
shall prescribe forms for rendering 
of accounts against United States _. 

General Land Office: 

Indian lands—entry fees and commis- 
sions—register not entitled to commis- 
sion on cash price in addition to fees 
specified in act _____. 

General Supply Committee: 

Schedule— 

Register of wills, District of Colum- 
bia, need not purchase office sup- 
plies from schedule - - 

Typewriter ribbons—Agriculture De- 
partment may not purchase type- 
writer ribbons in open market— 
must purchase from General Supply 
Schedule - 

Government Printing Office: 

Employees— 

Leave of absence—employee is not en- 
titled to leave subsequent to date of 
final separation from service 

Retirement deductions should be 
computed on basic salary but not 
on any payment made in lieu of 
leave earned but not taken _- 

Sales of old and condemned materials— 

Proceeds are available only for pay- 
ment of expenses as pertained di- 
rectly to the sales before covering 
into miscellaneous receipts __ 

Regular force of employees for the 
preparation of old and condemned 
materials for sale not authorized in 
absence of legislative authority 
therefor . J 

Special deposit accounts—must be sub- 
mitted to General Accounting Office 
for audit. 

Gratuities: 

Cash and clothing. 

; charge.) 

Discharge— 

Clothing to Federal prisoners dis- 
charged from State prisons—what 
may be furnished 4 

Federal prisoners discharged from 
District of Columbia reformatory 
are entitled to. _.. 

Marine Corps enlisted man dis- 
charged with a bad-conduct dis- 
charge is only entitled to issue of 
clothing in kind- Gadiees 

Marine Corps enlisted man dis- 
charged with a bad-conduct dis- 
charge—cash gratuity is payable at 
discretion of commanding officer -_. 


(See Gratuities, dis- 
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Gratuities—C ontinued. 
Discharge—C ontinued. 

Navy enlisted men discharged with a 
dishonorable discharge, bad- 
conduct discharge, or any other 
discharge for the good of the serv- 
ice—gratuity entitled to 

Medals of honor—Navy enlisted man not 
entitled to $100 gratuity for a medal of 
honor awarded Decenaber 4, 1924, for a 
meritorious service rendered April 13, 
1906 . ‘ 

Reenlist ment sllowance— 

Enlisted men of regular Navy, who 
are assigned to the Fleet Naval Re- 


serve 


are entitled to allowance upon 
reenlistment in regular Navy -- 
Former enrolled men of the Naval 
Reserv who had enrolled 
therein four months from 
date of diseharge from the regular 
Navy entitled to allowance 
upon reenlistment in regular Navy 
ne Corps enlisted men 
Payment under act of February 


2%, 1925, 43 Stat 


Force 
within 


are 


1086, of allow- 
ance without deduction for re- 
talner pay 


Service enlisted men are entitled 


tunent allow- 
ance on reenlistment 

Reenlistrr 

service in Naval Reserve 


to count for enl 


ent in Navy following 
must be 

before release from Naval Reserve 
to entitle to allowance 

Refunds— Marine 


man discharged at own request be- 


Corps enlisted 
fore expiration of enlistment or ex- 
tension 
allowance 
not refund... 

Rewards. (See Rewards.) 

Six months’ death 


of enlistment for 


was legally paid need 


Coast Guard enlisted men serving in 
special temporary enlistments are 
entitled to 

Coast Guasd temporary officers are 
not entitled to 

Marine Corps officer—designation as 
enlisted man effective where status 
later officer and no 
designation as officer made 

Minor adopted child of Army officer 
not entitled to 

Navy enlisted men 


changed to 


stepmother is 4 


“relative” within meaning of act 
and where dependency is shown is 
entitled to gratuity 

Uniform 


Naval Reserve Force officer who had 


only been issued a portion of gratu- 
ity when subsequently appointed 
in Fleet Naval Keserve-—what en- 


NE DA. caistisvincuviebobindeboces 


which 
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Page | Gratuities—Continued. 


Uniform—Continued 
Navy enlisted men—right to gratuity 
upon first enlistment in Navy is not 
affected by fact that while in Naval 
Reserve men were issued clothing 
which they were required to return 
upon discharge therefrom........... 
H 
Heat and light: 
Commutation of 
tation of.) 
Holidays 
Compensation 


(See Quarters, commu- 


per diem employees dis- 
tinguished from per annum employees 
relative to holiday pay ; 

, Saturday afternoons diem ¢m- 
ployees of Ordnance Department of 
Army are not entitled to extra pay for 
work performed on Saturday afternoons 
Sundays and Saturday half-holidays are 
not “secular District of 
Columbia for contrect. purposes. ...... 


per 


days” in 


Immigration Service 

burial expenses of alien held for 
deportation be paid where de- 
ceased did not leave sufficient assets 

Employees 
lieu of 


Aliens 
may 
per diem in 
employee is entitled to fraction- 
al per diem for absence from midnight 
to 3.30 a. m., where absence forms part 
(end) of a longer period of time 
Head tax—procedure for accounting and 
refunding of head taxes collected by 
transportation companies from immi- 
grants 
Indian Affairs, Office of 
Employees 


subsistence, 


subsistence—field employee 
with no headquarters designated is not 
entitled to per diem while on duty in 
Washington. 
Indians 
Alimony, payment of—surplus in- 
come of Osage Indians not having 
certificates of competency may be 
used for, iffor benefit of Indian 
Burial “Indian moneys, pro- 
ceeds of labor, Crow Indians (sup- 
port, 1925)” is available to pur- 
chase land for Indian burial sites 
Contract attorneys 


sites 


Hire of, to render legal services 
for Indian tribe, not authorized, 
unless by a formally executed 
and approved contract 

Meals furnished Indians by an 
attorney with whom he had to 
consult in connection with the 
rendering of services under a 

not chargeable to 

public funds ........cccccesese- 


contract are 





SUBJECT INDEX 1113 


Indian Affairs, Office of—Continued. Page | Interest—Continued. Page 


Indians—Continued. 

Debts—payment of debts of adult 
Osage Indians not having certifi- 
cates of competency. -_--.-- = 

Horse accidently killed while being 
tested for dourine—Indian owner 
entitled to be reimbursed for value 


Indigent—United States is not liable 
for relief of. 

Payments of annual income—Osage 
Indians holding certificates of com- 
petency were entitled to receive 
their full pro rata share under act 
of March 3, 1921, 41 Stat. 125 

Property—insurance of—premiums 
are not payable from Indian funds 
under control of Government 

Quarterly allowance may be paid to 
Osage stepfather for maintenance 
and education of stepchildren of 
white blood living with him 

Securities—insurance of shipments of 
securities belonging to Indians 
No cris atitemns oitin ne veth e 

Support of white wives—cost of may 
be expended from income of Osage 
Indian not having certificate of 
competency, upon authorization of 
Secretary of the Interior ........... 

Traveling expenses—fund “Indian 
moneys, proceeds of labor, Winne- 
bago Agency,” is available for, 
when properly authorized 

Trust funds—revenues derived from 
interest on tribal funds may not be 
credited to “Indian moneys, pro- 
ceeds of labor,” after June 30, 1926 

Insurance: 

Indian property—Indian funds may not 
be used to pay premiums on insurance 
carried on Indian property 

Marine—act of June 12, 1917, creating a 
permanent fund from which marine 
war risk losses are payable, not avail- 
able-for payment of judgment claims. . 

Red River oil operations—employees are 
not entitled to (private) workmen's 
compensation insurance 

Security shipments of Indians—insurance 
of shipments of seourities belonging to 
Indians authorized 

War Risk. (See Veterans’ Bureau.) 

Interest: 

Judgments— 

Court of Claims—Interest payable on 
a Court of Claims judgment ren- 
dered in favor of a claimant and 
affirmed by the Supreme Court.__. 

Interest on admiralty judgments 
rendered in favor of United States 
may not be waived _............... 

Payments—United States may not be 
obligated to pay interest on the amount 
of an invoice not paid within a specified 
A ccnsccsnscsnenaveenepseierseoseqes 


Retirement deductions—employees not 
required to deposit interest on deduc- 
tions refunded to cover period they were 
erroneously paid their salary in full 

Royalties—interest accrued on royalties 
due United States from Red River oil 
operations is to remain as a part of the 
royalties 

Shipping Board Emergency Fleet Corpo- 
ration funds—interest received from 
funds deposited in banks should be 
covered into miscellaneous receipts - _- -- 

Interior Department: 

Chief Clerk—provision in act of March 3, 
1925, that chief clerk shall be chief 
executive officer of department, does 
not constitute permanent legislation— 
limited to fiscal year 1926............... 

Purchases, open market—act of June 5, 
1924, 43 Stat. 392, does not authorize a 
succession of small purchases merely to 
avoid secs. 3709 and 3744, R. 8 

Red River oil wells— 

Distribution of surplus moneys 
earned and accumulated while wells 
were operated by Government - - 

Fees and commissions paid register 
of land office on account of business 
transactions—Secretary of Interior 
to prescribe Pe 

Receipts—Secretary of Interior di- 
rected to retain in his custody all 
moneys received by Government, 
both prior and subsequent to lease 
BE cade ciawcntbbaatede eau 

Telephone switchboard—disposition of 
funds received from other establish- 
ments for common use of switchboard - - 

Internal Revenue: 

Collectors—compensation—salaries of col- 
lectors may not be increased beyond the 
limitation fixed by the act of February 
24, 1919, 40 Stat. 1140 

Drawback claims—judgments of Court 
of Claims on account of allowances or 
drawbacks are for certification to Con- 
gress for an appropriation as a private 
Be iveninvdsnccausitibaneieivns 

Employees— 

Subsistence— 

Designation of post of duty of 

* fleld employee by Commis- 
sioner of Internal Revenue not 
conclusive on General Account- 
ing Office 

Limited per diem rates by special 
act do not bar actual expense 
basis aa saan a 

Traveling expenses of employees of 
Washington office assigned to fleld 
positions are not payable from 
public funds sipbadiindh nite 

Prohibition enforcement— 

Automobile hire by prohibition en- 
forcement officers not authorized 
prior to fiscal year 1927. ........... 
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Internal Revenue—Continued. 
Prohibition enforcement—Continued. 

Burial expenses of man shot by agents 
are payable from prohibition en- 
forcement appropriation where de- 
ceased and family are destitute _ _. 

Employees—prohibition agents and 
inspectors are entitled to sick leave. - 

Entertainments—prohibition officer 
may not be reimbursed for money 
spent for lodge dues, dance tickets, 
etc., while securing evidence of 
violations of prohibition act 

Informers’ fees—warehouseman not 
entitled to reward for reporting 
illicit liquor shipments 

Purchase moneys recovered after hav- 
ing been expended for purchase of 
evidence for violations of narcotic 
and prohibition acts must be cov- 
ered into miscellaneous receipts. ..- 

Seized automobiles— 

Expenses incident to seizure by a 
marshal and fees earned are 
payable from appropriation for 
enforcement of national pro- 
hibition act 

Liens on, adjudged by court may 
be paid from prohibition en- 
forcement appropriation 

Seizure under sec. 3450, R. 8., for- 
feits vehicle irrespective of any 
liens or title in an innocent 
party 

Witnesses—contracts for hire, includ- 
ing reimbursement for traveling ex- 
penses, may be made with wit- 
nesses to attend hearings 

Interparliamentary Union 
Printing must be done at Government 
Printing Office 


Judgments 
Admiralty— 

Indefinite appropriation not available 
for payment of judgments rendered 
against United States—must be 
certified to Congress. 

May not be compromised other than 
as provided in sec. 3469, R. 8 

Claims, drawback—judgments of Court 

of Claims on account of allowances or 
drawbacks are for certification to Con- 
gress for an appropriation as a private 
claim. » 
‘om promise— otminalty ladements ren- 
dered in favor of United States may 
only be compromised as provided in sec. 
3409, R.8 

Condemnation proceedings - 

Reclamation Service 

Government may take possession 
immediately after proceedings 
instituted, notwithstanding 
Btate statute to contrary....... 
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Judgments—Continued. 
Condemnation proceedings—Continued. 

Reclamation Service—Continued. 

Judgments on land condemned 
are payable from applicable rec- 
lamation funds 

Costs— 

State court—costs assessed against a 
Federal official are not chargeable 
to judicial appropriation 

Veterans’ Bureau insurance—costs of 
judgments are not payable from 
Veterans’ Bureau appropriation... 

Interest— 

Admiralty—interest on admiralty 
judgments rendered in favor of 
United States may not be waived.. 

Court of Claims—interest payable on 
a Court of Claims judgment ren- 
dered in favor of a claimant and 
affirmed by the Supreme Court.... 

Payments— 

Ordinarily are payable to judgment 
creditors, but they may be paid to 
clerk of court in exceptional circum- 


Rule for payment of judgments ren- 
dered against the United States, 
where no appropriation available 
for payment... oneniibatiitbmebine 

Veterans’ Bureau insurance—judgments 
for face value of policy, but not for costs, 
are payable from Veterans’ Bureau ap 
propriation 

Waiver—interest on admiralty judgments 
rendered in favor of United States may 
not be waived 

Justice, Department of: 

Marshals. (See Marshals, United States.) 

Typists may not be hired for making 
copies of reports of field examiners after 
July 1, 1927 


Leases: 
Assignment—checks for rent may not be 
made payable to attorney of lessor 
Damage to private property 

United States not liable for damages 
resulting from a reasonable use of 
the land for the purposes for which 
it was leased 

United States not liable for injury to 
leased tugboat in absence of evi- 
dence showing its failure to exercise 
that degree of care required of a 
bailee...... 

Where leased required lessor to make 
all repairs without exception, 
United States not liable for damage 
caused by its truck, in absence of 
negligence 

Fiscal year— 

Lease executed under an annual ap- 
propriation and purporting to cover 
a period beyond end of fiscal year 
only obligates Government for 
current flaca] year. ....ccccccccces- 
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Leases—C ontinued. 
Fiscal year—Continued. 

Lease is only binding on United 
States to the extent of the appro- 
priation for the fiscal year current. 

Improvements— 

Government not liable for cost of im- 
provements to property leased by 
it under an agreement which pro- 
vided that the improvements were 
to be made by lessor. 

United States liable for cost of tem- 
porary improvements for its bene- 
fit, in absence of provision in lease 
requiring lessor to make them 

United States not liable for cost of 
permanent improvements made by 
it, in absence of provision in lease 


Renewal—failure of Government to serve 
notice within time limit of intention to 
renew lease precludes the renewal at old 
GOR cnietiinteddcncnepdebesserenens tiane 

Rent— 

Checks for rent may not be made pay- 
able to attorney of lessor 

Garage hire—advance payment for 
garage hire not authorized 

Government not liable for cost to im- 
provements to property leased by it 
under an agreement which pro- 
vided that the improvements were 
to be made by lessor. 

Mistake—subsequent parole evidence 
expressing a different intention of 
parties than that expressed in lease 
may not be accepted to alter plain 
terms of lease 

Occupancy of quarters on a month to 
month basis after termination of 
lease agreement—Government not 
liable for rent subsequent to end of 
month in which premises vacated. - 

Termination—new lease at increased 
rent valid where Congress appro- 
priated funds for payment of in- 
creased rent and lessor had ex- 
pressed intention of terminating 
tenancy 

Repairs and alterations— 

Alterations made by lessor, prior to 
occupancy, for sole benefit of Gov- 
ernment, may be paid for in accord- 
ance with provision in lease agree- 


Resultant expense occasioned by 
Government reallogating office 
space in leased building is not 
chargeable to lessor 

Restoration of premises— 

Covenant to surrender building in 
same condition as at time of execu- 
tion of lease, natural wear and tear 
excepted, is not equivalent to a 
coVenant to restore 
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Leases—Continued. 
Restoration of premises—Continued. 

Government not liable at termination 
of lease for damages resulting from 
a reasonable use of the premises for 
the purposes for which leased 

Necessary repapering, painting, resur- 
facing floors, and minor repairs at 
termination of lease do not render 
Government liable for cost of. 

United States not liable for depre- 
ciation due to natural wear and tear 
incident to the use for which the 
premises were leased 

Street cleaning—contribution by post- 
master for cleaning street in front of 
quarters leased for a post office not 
chargeable to public funds 

Termination— 

Advance payment of three months’ 
rent may be made to terminate a 
lease when it is in the interests of 
United States 

Lease is only binding on United 
States to the extent of the appropri- 
ation for the fiscal year current. . . 

Occupancy of quarters on a month to 
month basis after termination of 
lease agreement—Government not 
liable for rent subsequent to end of 
month in which premises vacated 

Rent—neWw lease at increased rent 
valid where Congress appropriated 
funds for payment of increased rent 
and lessor had expressed intention 
of terminating tenancy..-......... 

Leave of absence: 

Annual— 

Commissioner to China may be 
granted 60 days’ leave in any one 
year plus transit time necessary to 
go to and from the United States... 

Government Printing Office em- 
ployee is not entitled to leave sub- 
sequent to date of final separation 


Navy Yard employee may not take 
credit for disconnected periods of 
service, even though received dis- 
ability compensation.............. 

Postal Service employees—elevator 
conductors and janitors hired for 
service in leased quarters by Post 
Office Department are entitled to. 

Temporary employees are not en- 
titled to leave with pay 

Navy Yard employees—no credit for dis- 
connected periods of service, notwith- 
standing received disability compensa- 


Postal Service employees—elevator 
conductors and Janitors hired for 
service in leased quarters by Post 
Office Department are entitled to. 
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Leave of absence—Continued. 
Sick—Continued. 





















inspectors are entitled to.......... 
Licenses: 






























Employees—transportation of household 
eflects—employees not entitled to, on 
change of station 

Livestock: 

Registration—Veterans’ Bureau appro- 
priations are not available for regis- 
tering thoroughbred stock 


M 






































Marine Corps pay: 
Absence due to misconduct—enlisted 
man not entitled to pay while sick in 
hospital due to a venereal infection in- 
curred not in line of duty_...._. 

Longevity— 

Enlisted men—service enlisted men 

are entitled to count for longevity 
SD ONE on ceencctocsessnas 

Warrant officers—statutory provision 
for, precludes assimilation to lon- 
govity pay prescribed for warrant 
officers of the Army 

Marshals, United States: 

Fees—seized automobiles—expenses and 
fees incident to seizure for violation of 
prohibition laws are payable from pro- 
hibition enforcement appropriation -_- 

Writs of venire facies must be delivered 
by marshal, or deputy, in person within 
city limits of court 

Medical treatment: 

District of Columbia policemen and fire- 
men not entitled to relief where dis- 
ease or injury is not shown to have been 
incurred in the actual discharge of duty . 

Employees’ Compensation Commission 
beneficiaries— 

Injured in performance of duty at 
Panama Canal are entitled to treat- 
ment and subsistence while in hos- 

Public Health Service officer, detailed 
to duty in the Philippines, not en- 
titled to additional pay for treating 
beneficiaries of the Employees’ 
Compensation Commission _- 

Mississippi River Commission 
ployees— 

Public Health Bervice not entitled to 
reimbursement for medical treat- 
ment furnished Mississippi River 
Commission employees............ 

Ship keepers and deck hands em- 
ployed on quarter boats are seamen 
and are entitled to medical treat- 
ment by Public Health Service . - 

Neval officer on leave of absence—reim- 
bursement for private treatment not 
authorized, notwithstanding leave can- 
celed as of date he entered hospital... 
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Panama Cana! employees injured in per- 
Prohibition enforcement agents and 


Fees for ferrying in Alaska should be de- 
posited to the credit of the “Alaska 


SUBJECT INDEX 


formance of duty are entitled to treat- 


77 ment—checkage for subsistence while 


in hospital 


Prosthetic appliances—Employees’ Com- 
pensation Commission beneficiaries are 


not entitled to, at Government ex- 


Public Health Service hospitals— 
Mississippi River Commission em- 


49 ployees not entitled to treatment 
Pisce cecudicccsetcneneabesdutsdneus 
Pay patients not entitled to treatment 
MiG tud -u2b cs cbdknsatubaeaseuebocs 
645 Seamen. (See Seamen.) 


Subsistence in hospital. (See Subsistence.) 
Veterans’ Bureau beneficiaries— 

Claims for cost of treatment furnished 
by private sources, based solely on 
ignorance of veteran as to his rights 
to Governmental treatment, may 
be allowed for periods prior to June 

Contract hospitals may not charge 
rates in excess of those charged the 
GI I. coco citlswacddcacdee 

Private hospitals—treat ment may be 
furnished notwithstanding veteran 
had, at a prior date, refused to ac- 
cept treatment at a Government 
DED Acasmedetes 5 

State hospitals may met be velm- 
bursed for medical care furnished 
insane veterans prior to time the 
bureau assumed control of them... 

Mileage: 

Alaska Legislature—members are entitled 
to mileage from their homes to Juneau 
and return, whether travel is actually 
performed or not, If they attend __..... 

army officer traveling on Government- 
owned vessel is only entitled to reim- 
bursement of actual expenses and not 
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Duty station—Coast Guard officer au- 
thorized to move from place to place 
within own district is not entitled to 
mileage—only to actual expenses... ... 

Midshipmen of Naval Academy are not 
officers in the naval service and are not 
entitled to mileage..............------- 

Naval officers in mileage status not en- 
titled to Pullman and stateroom aceom- 
modations in addition to mileage 
allowance . . olimithbsdbes 
Naval officer traveling within continental 
limits of United States is entitled to... 

Mines, Bureau of: 

Helium production—accounting proce- 
dure for transfer of appropriations 
bet ween departments for production of 
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Stationery — helium appropriation is 
available for purchase of stationery 
during present fiscal year........--+--. 
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153 
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Miscellaneous receipts: 

Interior Department telephone switch- 
board—disposition of funds received 
from other establishments for common 
use of switchboard 

Proceeds from sale of electric power at 
Muscle Shoals must be covered into 
miscellaneous receipts - .... ........---- 

Proceeds of sales—Veterans’ Bureau—net 
proceeds of all sales to be covered into 
miscellaneous receipts -.............- 

Purchase moneys recovered after having 
been expended for purchase of evidence 
for violations of narcotic and prohibi- 
tion acts must be covered into miscel- 
SN PRINS ok cen ccuesnessutncinee 

Telephone stations—receipts derived as 
commissions on collections from public 
telephone stations must be deposited 
to miscellaneous receipts...........--.- 

Mississippi River Commission: 

Employees— 

Medical treatment and burial ex- 
penses not payable from Public 
Health Service appropriation...... 

Medical treatment—Public Health 
Service not entitled to reimburse- 
ment for furnishing medical treat- 
ment . 

Ship keepers and deck hands em- 
ployed on quarter boats are seamen 
and are entitled to medical treat- 
ment by Public Health Service... 

Muscle Shoals. (See War Department.) 
National banks: N 

Examiners— 

Part-time mail-forwarding clerks may 
be hired by examiners. a 

Traveling expenses of examiners 
attending court as witnesses in 
cases arising out of their investiga- 
tions are payable from special fund, 
“Salaries and expenses, national 
bank examiners” 

National Capital Park Commission: 

Purchase of land—commission may pur- 
chase land for park purposes without 
securing opinion of Attorney General 
as to validity of title 

National Guard 

Enlisted men killed in line of duty while 
participating under orders In an aerial 
flight at a duly ordered assembly for 
drill and instruction may be buried at 
public expense... .......- 

Enlistments— Filipinos who a are not citi- 
gens of the United States may not be 
accepted for enlist ment - 


Rifle matches—use of Fede rally ow vned . 


automobile to attend national rifle 

match does not entitle to reimburse- 

ment for gasoline, oil, ete., consumed 
National Guard pay: 

Administrative duty—officer placed in 
command of a company due to tem- 
porary absence of all the officers of the 
company is not entitled to administra- 
tive duty pay 
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Age limit—enlisted man whose current en- 
listment was in accordance with regu- 
lations may be paid armory drill pay 
notwithstanding over 45 years of age at 
time of original enlistment 

Aviation duty— 

Member may qualify for jncreased 
pay only by participating in one or 
more flights at duly ordered forma- 
tion of organization or subdivision 
thereof, at which he qualifies for 
armory drill pay 

Officer taking training course at Army 
flying school prior to issuance of 
Militia Bureau Circular No. 46-B 
of October 12, 1925—evidence ac- 
ceptable to establish right to flying 


Encampments— 

Detachment authorizedin advance to 
attend instruction camp—entitled 
to pay irrespective of percentage of 
members of organization present __ 

Retired enlisted man of Army on 
active duty may not receive pay 
and allowances as National Guard 
officer while attending encamp- 
ment 


Drill— 

Aviation duty—member may qualify 
for increased pay only by partici- 
pating in one or more flights at duly 
ordered formation of organization 
or subdivision thereof, at which he 
qualifies for armory drill pay 

Filipinos who are not citizens of the 
United States are not entitled to 
pay for service rendered in National 
Guard of Hawaii 

Officer belonging to one organization 
who participated in drills with an- 
other organization is not entitled to 
credit for drills so attended ; 

Maximum number of drills to be attended 
in one year to entitle to pay is to be 
computed on the calendar year and 
not the fiscal year..... ss iiainies 


National Home for Disabled Sdenten: 
Soldiers: 

Pension. checks—proceeds of uncashed 
checks of former inmates do not become 
assets of estates of deceased pensioners 
but remain pension money subject to 
claim of heirs, ete 


National Sesquicentennial Exhibition Com- 
mission: 
Employees— 

Compensation, double—empioyees 
may be paid compensation in ad- 
dition to regular salary for prepar- 
ing exhibits for exposition 

Subsistence—commission may pre- 
scribe maximum allowances ip ex- 
cess of statutory limitations 
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Naval Reserve: 
Members— 
Burial expenses of members dying as 
a result of injuries received in line 
of duty not payable from naval 










Navy enlisted man may only be 
transferred to Fleet Naval Reserve 
when required service in Navy is 
an accomplished fact...........-... 

| Service of enlisted men of Navy to be 

| counted in determining eligibility 
| for transfer to Fleet Naval Reserve. 
| Naval Reserve pay: 

| Fleet transferred members— 

{ 






Active service rendered after transfer 
does not affect retainer pay-..-....- 
Active service rendered after transfer 
may be counted in computing 
longevity increase of pay when on 
: OO IR ci cctuneenedentasin 
Commissioned in new Naval Reserve 
are entitled to pay only as com- 
Co 










Navy: 

Attendants for enlisted men discharged 
because of insantity—traveling ex- 
penses to hospital authorized .........- 

Commissary stores—naval officer in 
charge of commissary stores may not 
obligate Government by purchasing 
unauthorized articles for sale. ._....... 

Ship’s service department laundry—no 
authority to operate for a profit. _...... 

Navy Department: 

Purchases—fioral wreaths may not be 

purchased for deceased members of 











Secretary — jurisdiction — certificate of 
Secretary as to contingent fund pur- 
chases not conclusive.................- 

Navy pay: 

Aviation duty—detail to flying duty sub- 
sequently revoked, or not made in 
accordance with regulations, does not 
entitle enlisted man to increased pay - - 

Court-martial checkages—action of Sec- 
retary of Navy in remitting so much 
of sentence as involves the loss of pay 
restores to the enlisted man the right to 
A iecucuctdinuiawsdesendses 

Detention beyond enlistment—enlisted 
man detained after expiration of a four- 
year enlistment—computation of in- 

















Discharge—executed discharge legally 
issued may not be revoked in absence 








Extra duty—enlisted men of insular force 
are pot entitled to extra pay when de- 
tailed to duty as messmen.............- 

Insane enlisted men are entitled to pay 
from place of discharge to hospital 
where discharge is postdated - .......... 

Insular force—enlisted men are not en- 

titled to extra pay when detailed to 

duty as messmen...... 
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Longevity— 

Active service after retirement—sec- 
tion 3 of act of March 4, 1925, 43 
Stat. 1271, is effective only from 
date—not retrospective. ..........- 

Chief gunners cemmissioned chief 
electricians or chief radio electri- 
cians retain longevity credits_...... 

Enlisted men—active duty for pur- 
poses of training as an officer in 
Naval Reserve Force performed 
between April 6, 1917, and Decem- 
ber.31, 1921, may not be counted... 

Retired warrant officer advanced to 
commissioned rank, under act of 
March 4, 1925, may count all 
service which on June 30, 1922, 
might have been included in de- 
termining longevity pay of a com- 
missioned officer.................-.- 

Medals, pins, and bars—Navy enlisted 
man not entitled to $100 gratuity for a 
medal of honor awarded December 4, 
1924, for a meritorious service rendered 
ee es eS 

Promotion—officer examined for pro- 
motion and found not physically 
qualified, reexamined and found physi- 
cally qualified—effective date of pro- 
moton for pay purposes__.............- 

Restoration to former enlisted grade 
under provision in paragraph 2 of the 
act of March 4,1925, 43 Stat. 1269 

Retired— 

Enlisted men—effect of act of June 6, 

1924, 43 Stat. 472, on enlisted men 
who had commissioned service 
during the World War. ........... 9 

Naval Academy band leader retired 
prior to July 1, 1922—entitled to 
retired pay computed on base pay 
Ee 

Warrant officer advanced to a com- 
missioned rank, under act of March 
4, 1925, may count all service which 
on June 30, 1922, might have been 
included in determining longevity 
pay of a commissioned officer._._... 

Sea duty—warrant officer is entitled to sea 
rate of pay while on sea duty and to 
shore rate of pay while in a travel 
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Shore duty—warrant officer is entitled to 
sea rate of pay while on sea duty and to 
shore rate of pay while in a travel 
status at sea 


‘ 





Oaths. (See Traveling expenses.) 
Appointment— 

Commissioners, United States—ap- 
proval required by law of the 
appointment by the Attorney 

General relates back to date of 
action by the appointing power 
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Officers and employees—Continued. 
Appointment—Continued. 

Traveling expenses—Indian Service 
teacher whose position was abol- 
ished is not entitled to expenses in 
going to a new position 

Authority to contract—distinction be- 
tween agents of Government and agents 


of private parties 124, 967 


Authority to purchase—Agriculture De- 
partment—when purchases under the 
appropriation ‘Miscellaneous  ex- 
penses’’ may be made with, and with- 
out, authority of the Secretary 

Classification— 

Additional positions must be ap- 
proved by Classification Board 
prior to any payment of compensa- 
i tiiisiicntvstcsansubtcsbavesasd ; 

Allocation — report of Personnel 
Classification Board giving erron- 
eous grade to which employee allo- 
cated—effect of 

Appropriation unit— 

Administrative reorganization of 
personnel under an appropria- 
tion unit—effect of _ 

Civil Service Commission—all 
appropriation items constitute 
a unit with one exception. ..._. 

Internal Revenue — “ Enforce- 
ment of narcotic and national 
prohibition acts, Internal Rev- 
enue, 1926,”’ constitutes. _.....- 

Post Office Department—appro- 
priation item ‘‘ Mail bags and 
equipment” under office of the 
Fourth Assistant Postmaster 
General, is 

Change in service involving a dif- 
ference in education, qualifications, 
etc., must be regarded as a new ap- 
pointment and must be at mini- 
mum salary rate of grade 

Change in status from service to 
service—General Accourting Of- 
fice will not question the qualifica- 
tion of an employee holding a posi- 
tion in one service who is transferred 
to a vacant position in another 
service under the same department - 

Change in status from service to serv- 
ice upon reallocation of duties by 
Personnel Classification Board, re 


sulting in change to a grade having . 


a lower range of salary rates—effect_ 
Compensation — limitation — Indian 
field service may not employ con- 
sulting engineers in excess of $7,500 
per annum, or $20.8344 per day... 
Field service— 
Allowances— 

Basis for computing the rate 
of rental to be charged Gov- 
ernment employees fur- 
nished quarters......... — 
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Classification—Continued. 
Field service—Continued. 
Allowances—Continued. 
Customs inspectors not en- 
titled to allowances for 
meals or other expenses, in 
addition to pay, after Au- 


Employee on leave of absence 
without psy is not entitled 
to allowances—deduction to 
be made where quarters 
occupied while in such 


Method of determining value 
of allowances 


Pay rolls of field employees 


Positions carrying allowances 
in kind not authorized 
after June 30, 1926____..._. 

Procedure for fixing the 
“compensation” of em- 
ployees furnished allow- 
ances in kind, under sec- 
tion 3 of act of March 2, 


Public Health Service posi- 
tions carrying quarters, 
subsistence, and launder- 
ing furnished in kind not 
authorized after June 30, 


Reclamation Service employ- 
ees must be charged rent 
for Government quarters 
furnished after June 30, 


Subsistence of crews on ves- 
sels of Bureau of Naviga- 
tion may not be commuted 
when authorized to be fur- 
nished in kind 


Compensation—Indian field serv- 
ice may not employ consulting 
engineers in excess of $7,500 
per annum, or $20.83'% per day- 

Compensation — maximum per 
diem rate payable to field serv- 
ice employees 

Decisions construing acts of De- 
cember 6, 1924, and January 
22, 1925, relative to adjustment 
of salary rates in field service 
to correspond to classification 
rates are for application by the 
administrative officers 

Internal Revenue—salaries of col- 
lectors may not be increased 
beyond the limitation fixed by 
the act of February 24, 1919, 40 
Otes. 194B...cccececccceceds 
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Officers and employees—Continued. 
Classification—Continued. 
Field service—Continued. 
Salaries of field positions in 
foreign service of Commerce 
Department are not neces- 
sarily for adjustment in ac- 
cordance with rates fixed by 
classification act............... 
Temporary unskilled laborers of 
field service may be paid wages 
at local current rates without 
- regard to classification act. ___. 
Veterans’ Bureau— 

Average provision need not 
be maintained, nor must 
persons be appointed to 
minimum salery rete of 
grade to which positions 
are allocated.............-. 

Director has authority to fix 
per diem rates of pay for 
expert witnesses without 
regard to classification act. 

Employee transferred from a 
field service position to a 
position in the central of- 
fice must be transferred at 
the minimum salary rate of 
the grade... .. Sentecane 

Limitation of classification 
act to fleld service of Vet- 
erans’ Bureau. ........... 

Per diem rates of pay for con- 
sultante, fleld experts, etc., 
may be fixed under the clas- 
sification act as extended _ - 

Grade—teport of Personnel Clas- 
sification Board giving errone- 
ous grade to which employee 
allocated—effect of. .......... 

New positions must be approved by 
by classification board prior to any 
payment of compensation - _.._._. 
One person in a grade—effect of act of 
January 22, 1925, on transfer of 
employee occupying the only posi- 
IS 
Part-time positions— 

Computation of salary........... 

No authority for creation and 
allocation of, based on overtime 
work of a regularly created and 
allocated position.............. 

Per diem—compensation of field 
service employees (agents) of 
customs service, formerly on a per 
diem basis, may now be on a per 
onl ccevencencsssndece 
Reorganization of personnel—ad- 
ministrative reorganization under 
an appropriation unit—effect of .__ 
Report of Personnel Classification 
Board giving erroneous grade to 
which employee allocated—effect 


Oh. wocccescscecouteoncibhecccoveeee 
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Classification—Continued. 
Standards, Bureau of—student as- 
sistant—position not subject to 
classification act................... 
Transfer of one person in a grade— 
effect of act of January 22, 1925, on 
transfer of employee occupying the 

only position in a grade_._.......-- 
Contracting with Government—Public 
Health Service officer may not contract 
with Government for furnishing medi- 
eal treatment from his private hospital. 
De facto—retention beyond retirement 
age—service regarded as in a de facto 


status—employee may only retain 
compensation already received... .._- 
Detail— 


Civilian employee of Army detailed 
to duty as court-martial reporter— 
appropriation. salary is payable 
eli idattdadadonse i 7 

Subsistence—regulations of depart- 
ment to which employee belongs are 
applicable when employee is detail- 
ed to duty for another department - 

Holding two positions—Commissioner, 
United States—combined salary and 
fees of commissioner holding office as 
deputy clerk may not exceed $500 
quarterly - 

Part-time— 

Computation of salary. -...........-. 

National bank examiners may hire 
part-time mail-forwarding clerks__ 

No authority for creation and alloca- 
tion of part-time positions based on 
overtime work of a regularly created 
and allocated position. ...........- 

Veterans’ Bureau director has au- 
thority to employ personal services 
on a part-time basis............... 

Per diem employees distinguished from 
per annum employees relative to holi- 
IE si wttindnstibiicicttonciitilbebe 

Retirement. (See generally Retirement.) 

Service—compensation is not payable to 
an employee where no service is per- 


Torts—United States not liable for 
damages arising through alleged mis- 
takes or negligence of its officers or 
employees, in the absence of specific 
provision therefor 


Panama Canal: 

Employees—subsistence—appropriations 

of Canal do not preclude the ahowance 

of actual expenses when no per diem 

has been prescribed 
Patents: 

Royalties—damages for erroneous use of 

patent by Government is a question for 

collection by suit_..................... 

Validity—issuance of patent is not con- 

clusive as to validity ...........-..---- 
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Payments: 

Administrative regulations directing a 
certain action, which involves obligat- 
ing public funds, must provide that the 
name and title of the officer directing 
the action be disclosed 

Advance— 

Garage hire—advance payment not 
authorized 

Sum equivalent to three months’ 
rent may be paid to terminate a 
lease when it is in the interests of 
United States 

Claims. (See Claims.) 

Discounts— 

Discount should be computed not 
only on value of goods but other ex- 
penditures made by vendor in ac- 
cordance with terms of contract. -- 

Erroneous offer of discount on con- 
tractor’s bill-head not taken ad- 
vantage of, when offer not in- 
cluded in terms of contract 


Interest. (See Interest.) 

Judgments. (See Judgments.) 

Recovery—Veterans’ Bureau trainees— 
recovery of overpayments of allowances 
paid to trainees concurrently with the 
receipt of a pension, contrary to law, 
may be waived by the director 

Unlawful—General Accounting Office 
must negative in absence of statute re- 
lieving officer 

Voluntary—contribution by postmaster 
for cleaning street in front of quarters 
leased for a post office not chargeable to 
public funds 

Personal furnishings: 

Aprons, cooks’—for use of cook employed 
as member of boat crew—considered 
personal furnishing and purchase not 
authorized 

Boots, rubber— 

Forest Service—boots purchased for 
small portion of force working at 
irregular times in beds of running 
streams, not considered personal 
IOS chick doceeencsdlsincies 

For use of custodian force of a post- 
office building during flood condi- 
tions are considered personal fur- 
nishings and must be furnished by 


War Department—boots purchased 
for use of transient laborers, hired 
by Engineer Corps to work at irreg- 
ular times on construction of sea 
walls and levees on Anacostia River, 
not considered personal furnishings. 

Coats, waiters’—for use of waiter em- 
ployed as member of boat crew—con- 
sidered personal furnishing and pur- 
chase not authorized 

Shoes, white duck—Freedmen’s Hos- 
pital—shoes for use of internes not con- 
sidered personal furnishings 
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Persona! furnishings—Continued. 
Suits,white duck—Freedmen’s Hospital— 
suits for use of internes not considered 
personal furnishings 
Personal injuries. (See Damages.) 
Personal services: 
Accountants— 

Contracting with a firm to furnish 
services without administrative 
supervision is not authorized 

Post Office Department’s employ- 
ment of firm of accountants for 
cost-ascertainment work in connec- 
tion with handling of mails, 
allowed : 

Arbitrators—compensation may not be 
paid members of board of arbitration, 
in absence of statutory provision 

Architects—employees engaged by con- 
tract are subject to same statutory limi- 
tations on traveling and subsistence ex- 


penses as Government employees... 450, 629 


Attorneys— 

Hire of, to render legal services for 
Indian tribe, not authorized, unless 
by a formally executed and ap- 
proved contract 

Railroad Labor Board may not hire_- 

Auctioneers—method for computing fee 
payable for services rendered in con- 
ducting a sale of surplus property 

Blood transfusion— 

Army enlisted man is not entitled to 
compensation, in addition to regular 
pay, for furnishing blood 

Navy enlisted man is not entitled to 
compensation, in addition to regular 
pay, for furnishing blood - .......-- 

Board of consulting engineers—Interior 
Department may not employ board in 
connection with construction of Cool- 
idge Dam 

Designs—prizes for airplane designs may 
not be paid from naval appropriations. - 

Engineers, consulting— 

Employees engaged by contract are 
subject to same statutory limita- 
tions on traveling and subsistence 
expenses as Government employ- 


Interior Department may not employ 
a board of consulting engineers in 
connection with construction of 
Coolidge Dam 
Marine intelligence service—Customs 
Service may not secure intelligence 
service from private agency where it 
appears that information can be secured 
from Government agencies 
Seat of Government— 
Field force distinguished from depart- 
mental force 
Internal Revenue may not hire steno- 
graphic reporter to report an admin- 
istrative conference, notwithstand- 
ing regular employees not qualified 
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Personal services —-Continued. 

Stenographic reporters—Internal Reve- 
nue may not hire stenographic reporter 
to report an administrative conference 
at seat of Government, notwithstand- 
ing regular employees not qualified to 
perform service 

Telephone operators—Commerce Depart- 
ment may not engage temporary relief 
telephone operators in absence of spe- 
cific appropriation tor 

Transfer of funds between departments 
does not make such funds available for 
personal services 

Typists—Justice, Depaftment of, may 
not hire typists for making copies of re- 
ports of field examiners after July 1, 
1927 . 

Witnesses—contracts for hire, including 
reimbursement for traveling expenses, 
may be made with witnesses to attend 
Internal Revenue hearings 

Porto Rico: 

Import duties—goods shipped from 

United States are not imported 
Post Office Department: 

Air Mail Service—transfer of administra- 
tive office of Air Mail Service to Wash- 
ington as a field service, not authorized. 

Carriers—appropriation “Car fare and 
bicycle allowance” not available for 
hire of privately-owned automobiles to 
transport city carriers 

Employees— 

Classification—appropriation unit— 
item “‘ Mail bags and equipment” 
under office of Fourth Assistant 
Postmaster General, is 

Indebtedness—procedure for effecting 
a set-off against the compensation 
due postal employees to liquidate 
any indebtedness ._..-...........-. 

Leave of absence—elevator conduc- 
tors and janitors hired for service in 
leased quarters by Post Office De- 
partment are entitled to 

Traveling expenses—appropriation 
“ Miscellaneous items, first and sec- 
ond class post offices,” may be used 
for payment of traveling expenses of 
officers of office of First Assistant 
Postmaster General during fiscal 


Fines, penalties, and forfeitures—sec, 409, 
R. 8., not applicable where a postmaster 
paid himself funds for mail-messenger 
service he performed, in violation of 


Employment of firm of accountants 
for cost-ascertainment work in 
connection with handling of mails, 


Indemnities—recoveries of indemni- 
ties paid for lost mail should be 
credited to appropriation from 
wites ond. . ..csiscessasiennes<o 
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Post Office Department Continued. Page 


Mails—Continued. 
Loss of—United States is not liable 
for the loss of ordinary mail 
Rural route contracts— 

Additional regular service on star 
routes may not be required 
without payment and must be 
authorized in advance by Post- 
master General 475, 631 

Claims for additional temporary 
service rendered on a star route 
must be settled in the General 
Accounting Office... .......... 

Exorbitant bids authorize direct 
service but not the purchase of 
passenger-carrying vehicles__- 

Transportation—appro priations 
chargeable with transportation of 
mails to insular possessions of 
United States 

Transportation—appropriations 
are not available for purchase of 
tractors to haul mail trucks.._..._. 

Transportation—claim of carrier for 
additional compensation based on 
rendition of a higher class of service 


Postmasters— 

Compensation—fourth class post- 
masters may not include cancella- 
tion of registry, insurance, and C. 
O. D. stamps in computing their 
compensation - - 

Jurisdiction—none to order addi- 
tional service on rural route con- 
A a 

Liability—Postal funds deposited in 
bankrupt national bank do not give 
postmaster preferred claim to as- 


Special-handling stamps—postmas- 
ters of the fourth class are not en- 
titled to commissions for canceling 
postage stamps affixed to fourth- 
class mail for the purpose of secur- 
ing special handling 

Stamps—fourth class postmasters 
may not include cancellation ot 
registry, insurance, and C. O. D. 
stamps in computing their com- 
pensation 

Post Offices— 

Relegation of post offices from third 
class to fourth class._.............. 

Substitute postal clerks and substi- 
tute letter carriers may be em- 
ployed as temporary substitute la- 


Supervisory officers—reassignment of 
officers of first-class offices to corre- 
sponding salary grade when office 
is placed in a higher classification 
based on postal receipts -..........- 

Property damage—collections for damage 
to vehicles of Postal Service are to be 
deposited to credit of postal revenues... 
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Post Office Department—Continued. 
Purchases—auto trucks—acceptance of 
other than lowest bid not authorized— 
amount allowed - -- 


Rural Mail Delivery Service— 

Auxiliary rural carriers—temporary 
employment of, to assist regular or 
substitute carrier, not authorized __ 

Compensation—effective date of 
change in rate of pay of rural car- 
riers based on a correction of the 
record as to length of the route____- 

Compensation of substitute rural car- 
riers serving routes of 50 miles in 
areata oe erin a cediceers 

Equipment maintenance allowance— 

Absence of carrier—allowance not 
payable to carrier when carrier 
fails to serve route in whole or 
in part, or when salary is de- 
ducted 

Auxiliary rural carriers entitled 
to, during fiscal year 1926 


President’s Committee on Outdoor Recrea- 
tion: 

Traveling expenses—no authority for pay- 
ment of expenses of coordinating com- 
mission on national parks and national 
forests 


Printing and binding: 
Courts, United States—field printing 
may be done elsewhere than at Govern- 
ment Printing Office upon proper cer- 


fication 
Interparliamentary Union—printing 
must be done at Government Printing 


Prisoners: 
Discharge— 

Clothing on discharge—what Federal 
prisoners discharged from State 
prisons may be furnished 

Federal prisoners discharged from 
District of Columbia reformatory 
are entitled to 

Federal—pension of insane Federal pris- 
oner confined in St. Elizabeths Hospital 
is chargeable with expenses of care 


Prize competitions: 
Designs—Navy Department may not 
use appropriations for award of prizes 
for airplane designs 


Prohibition enforcement. (See Internal Rev- 
enue.) 
Property: 
Private— 

Damaged by aircraft—United States 
not liable for damages caused by an 
airplane piloted by National Guard 
officer in connection with National 
Guard training camp not under 
supervision of Regular Army of- 


Property—Continued. 
Private—Continued. 


Damaged by Postal Service—phys- 
ical pain and suffering may not be 
included in awards made by Post- 
master General for personal in- 
RN Shisdsnwccddanaugabdwassasan 

Damaged while being used on of- 
ficial business—Forest Service em- 
ployee not entitled to reimburse- 
ment for damage to private auto- 
mobile after accepting amount 
tendered by person injuring it 

Damaged while loaned gratuitously 
to Government— 

Government not liable for, in 
absence of a showing of negli- 


Government not liable for dam- 
age to stove loaned notwith- 
standing damage may have 
been caused by negligence of 
Government employees_____._. 

Damages to leased property— 

United States not liable for dam- 
ages resulting from a reasonable 
use of the land for the purposes 
for which it was leased 

United States not liable for injury 
to leased tugboat in absence of 
evidence showing its failure to 
exercise’ that degree of care re- 
quired of a bailee 

Where lease required lessor to 
make all repairs without ex- 
ception, United States not 
liable for damage caused by its 
truck, in absence of negligance_ 

Insane patients—private funds of in- 
sane patients transferred from St. 
Elizabeths Hospital to Veterans’ 
Bureau hospitals—disposition of___ 

Loss of—Indian owner of horse acci- 
dently killed while being tested for 
dourine is entitled to reimburse- 
ment for value of 

Lost or damaged by Forest Service— 
no reimbursement for, after June 
30, 1926, unless shown that loss or 
damage occurred from use of prop- 
erty for purposes specified by act of 
March 4, 1913 

Lost or destroyed in marine disaster— 
Naval officers and enlisted men 
are not entitled to reimbursement 
for personal property lost by reason 
ofan airship or airplane wreck - - _ ... 

Lost in military service— 

Army aviator forced down in 
airplane on body of water, who 
swam to nearby tug to secure 
aid in saving plane, reimburse- 
ment for clothing abandoned 
at time to enable him to make 
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Property —Continued. Page 
Private—Continued. 
Lost in military service—Continued. 
Army nurse awakened only in 
time to save her own life by 
escaping through a window of 
a burning building and who 
rendered no service, not entitled 
to reimbursement ‘ 
Construction of act of March 4, 
1921 sé 4 

Lost, while loaned gratuitously to 
Government— Government not 
liable for, in absence of a showing of 
negligence . 

Seized under sec. 3450, R. S.—auto- 
mobile—seizure forfeits vehicle 
irrespective of any liens or title in an 
innocent party . 

Public— 

Damaged in Postal Service—collec- 
tions for damage to vehicles of 
Postal Service are to be deposited to 
credit of postal revenues ‘ 

Damaged in transit—ocean carrier 
may not contract against liability 
for loss resulting from unseaworthi- 
ness of a vessel—liable for any dam- 
age to public property 

Loaned by one department to 
another—appropriations chargeable 
with cost of repairs . 

Lost in military service—Army 
enlisted man liable for loss of pistols 
caused through his negligence, 
notwithstanding another enlisted 
man found guilty and sentenced 

Private use of—no authority to 
operate ship’s service department 
laundry of Navy for a profit 694 

Repairs to, when loaned by one de- 
partment to another—appropria- 
tions chargeable with cost of repairs 

Public buildings: 
Construction of— 

Appropriation for construction of 
building for use of a post office and 
a land office not available for build- 
ing for post office uses alone 

Appropriations made to carry out 
provisions of Federal highway act 
are not available for construction of 
buildings for storage purposes... 

Equipment—fire-protection equipment 
installed by Department of Agriculture 
for protection of films may be paid for 
from current appropriation of that de- 
partment we on 

Loaned by one department to another— 
repairs and alterations—appropriations 
chargeable where building belonging to 
one department is loaned to another 
department 

Repairs and alterations 

Agriculture Department may make 
minor repairs or additions without 
a formal contract when not in ex- 





Public buildings—C ontinued. 
Repairs and alterations—Continred. 

Appropriations chargeable where 

building belonging to one depart- 

ment is loaned to another depart- 

ent ‘: —_——— 

Contracts must contain a provision 

for deduction of liquidated dam- 

ages, except as to informal contracts 

for minor repairs a 

Engraving and Printing, Bureau of, 

may repair and paint smokestacks 

and charge same as miscellaneous 

expense, as considered an operation 

in activities of bureau 


Repurchase—buildings sold may not be 
repurchased by modifying contract of 
sale—proceeds of sale must be covered 
into miscellaneous receipts. .... : : 

Public Buildings and Public Parks, Office of: 

Accounts—administrative examination of 
accounts must be accomplished by 
employees of office under supervision 
of head of office—not by others. - 

Park Police—retirement deductions—2 
per cent deduction not to be deducted 
from extra compensation § allowed 
members detailed to motor-cycle service 

Public funds: 

Purchase moneys recovered after having 
been expended for purchase of evidence 
for violations of narcotic and prohibi- 
tion acts must be covered into miscel- 
laneous receipts 


Transmission—purchase of postal money 
orders by deputy collectors of Internal 
Revenue for transmitting cash collec- 
tions for deposit, authorized 

Trust moneys. (See Trust funds.) 

Public Health Service 


Employees—field positions carrying quar- 
ters, subsistence, and laundering fur- 
nished in kind not authorized after 
June 30, 1926... 

Officer—compensation, double—officer, 
detailed to duty in the Philippines, not 
entitled to additional pay for treating 
beneficiaries of the Employees’ Com- 
pensation Commission -..............- 

Public offices 

Virgin Islands—chief clerk of department 
of agriculture, commerce and labor, of- 
fice of, is a public office and can only be 
held by an American citizen 

-*urchases: 
Advertising. (See Advertising.) 
Airplanes 
Post Office Department may ex- 
change surplus airplane motors 
transferred from War Department 
for sainple airplane, if made to low- 
est bidder 
Sample airplane may be purchased by 
Post Oflice Department from other 
than lowest bidder when used for 
testing purposes alone . .. 

Aprons, cooks’—considered personal fur- 

nishings and purchase not authorized - . 
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Purchases—Continued. 

Authority—Agriculture Department— 
when purchases under the appropria- 
tion “‘miscellaneous expenses”? may be 
made with, and without, authority of 
the Secretary 

Automatic typewriters—Commerce De- 
partment may not purchase Hooven 
automatic typewriter at prices in excess 
of those prescribed for standard type- 
WHRRERE SUROMIANE. «2.0 ccosnncesscncees 

Bids. (See Advertising.) 

Boots, rubber— 

Forest Service—boots purchased for 
small portion of force working at ir- 
regular times in beds of running 
streams, not considered personal 
Se ee “ 

For use of custodian force of a post- 
office building during flood condi- 
tions are considered personal fur- 
nishings and must be furnished by 
CIE, soba cinde sc tacaticctnace 

War Department—boots purchased 
for use of transient laborers, hired 
by Engineer Corps to work at irreg- 
ular times on construction of sea 
walls on Anacostia River, not con- 
sidered personal furnishings - - - -- - 

Buildings sold by Government may not 
be repurchased by modifying contract 
of sale—proceeds of sale must be covered 
into miscellaneous receipts - - - - - - 

City directories—Supreme Court of the 
District of Columbia may purchase... 

Coats, waiters’—considered personal fur- 
nishings and purchase not authorized 

Contingent fund—Agriculture Depart- 
ment—when purchases under the ap- 
propriation ‘‘ Miscellaneous expenses” 
may be made with, and without, au- 
thority of the Secretary. ...........--.. 

Drinking water— 

Rules for purchase of drinking water 
under appropriations not specifi- 
cally providing therefor 

United States not obliged to furnish 
to employees not entitled to sub- 
sistence, or for office use 

Empty containers—Government not 
bound by vendor’s valuation of empty 
containers not returned—may allow a 
reasonable value where official records 
disclose a nonreturn 

Engines—Coast Guard—purchase of a 
particular engine without compliance 
with sec. 3709, R. S., simply because it 
has been found satisfactory and was a 
patented article, not authorized 

Evidence—public moneys recovered after 
having been expended for purchase of 
evidence for violations of narcotic and 
penne 2 acts must be covered into 


Exchange of old material for new— 
Authority to exchange “general scien- 
tific apparatus’ and “laboratory 
equipment” does not apply to elec- 
tric motors. ....... oenewemebentens 


Purchases—Continued. 


Exchange of old material for new—Con. 

Post Office Department may ex- 
change surplus airplane motors 
transferred from War Department 
for sample airplane, if made to low- 
est bidder _......-- ee sie 

Filing cahinets—acceptance of other than 
lowest bid not authorized. unless shown 
that article offered at lower bid did not 
meet actual requirements, or that al- 
leged superiority of higher-priced article 
would be of more benefit than difference 
in price P 

Floral wreaths—Navy Department : may 

not purchase floral wreaths for de- 
ceased Members of Congress 

Foreign—Navy Department may make 
purchases in foreign countries by pro- 
posal and acceptance agreement em- 
bodied in a single written instrument. 

Gas— 

Act of September 1, 1916, 39 Stat. 716, 
limits amount to be paid for gas 
furnished public buildings by 
Washington Gas Light Co. and 
subsidiaries 

Act of September 1, 1916, 39 Stat. 716, 
limiting amount to be paid for gas 
furnished public buildings not ap- 
plicable to Rosslyn Gas Co.. 

Gasoline— 

Consideration in contracts for pur- 
chase of gasoline must be certain— 
can not be left to determination of 
contractor... amen 

Inferior goods—acceptance of inferior 
goods by Government does not en- 
title vendor to other than reim- 
bursement on a quantum valebat 
i iiveabentistin 

Tax—United States may pay State 
tax when included in purchase 
price % 

Ice for cooling drinking ws ster —pareh Ase 
authorized_. ‘cen cawnbcntintieinte 
Inferior goode—aceopt ince of inferior 

goods by Government does not entitle 
vendor to other than reimbursement on 
a quantum valebat basis 

Laundry equipment—St. Elizabeths 
Hospital—lowest bid need not neces- 
sarily be accepted by St. Elizabeths 
Hospital for machinery required to be 
equipped with special protective 
devices . 

Lum ber—square feet does not mean board- 
measure feet _- : 
Medals—appropriation “CO itizens’ Mili- 
tary Training Camps, 1926,” is not 

available for purchase of, to be awarded 
winners of athletic events 

Mistake. (See Contracts.) 

Money orders—internal-revenue deputy 
collectors may purchase orders for 
transmitting cash collections for de- 
WEL: cccccacnmedecqueboapenntan women 
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Purchases—Continued. 


Motors— 
Exchange of old material for new— 


authority to exchange “general 
scientific apparatus” and “‘labora- 
tory equipment”’ does not apply to 
electric motors a 
Purchase of a motor must be by ad- 
vertising in absence of a showing 
of a public exigency uiabals 
Purchase of a particular make of 
motor without advertising simply 
because that particular make had 
been used before is not authorized - - 
Oats—drayage charges—United States 
not liable for extra expense to vendor 
occasioned in making second delivery 
where oats originally purchased and re- 
jected were purchased again 
Open market 
Agriculture Department may pur- 
chase typewriter ribbons only from 
General Supply Schedule—not in 
open market 
Default of contractor—price of an 
open-market purchase may not 
ordinarily be based upon an entire- 
ly different article 
Interior Department—act of June 5, 
1924, 43 Stat. 392, does not authorize 
a succession of small purchases 
merely to avoid secs. 3709 and 3744, 
R.8 ; hoe 
Paint—acceptance of other than lowest 
bid authorized, where bid of lowest 
bidder contained a provision for the 
payment of interest in the event the 
invoices were not paid within a stipu- 
lated time 
Paper, toilet—failure of bidder to submit 
samples as required bars consideration 
of his bid 
Samples 
Acceptance of other than lowest bid 
authorized where Post Office De- 
partment desired to secure sample 
airplanes for testing purposes alone 
Failure of bidder to submit samples as 
required bars consideration of his 
bid 
Shoes, white duck—Freedmen’s Hos 
pital—shoes for use of internes not con- 
sidered personal furnishings and may 
be purchased 
Specifications. (See Advertising.) 
Stationery 
Mines, Bureau of—helium appropri- 
ation is available for purchase of 
stationery during present fiscal 
year 
8t. Elizabeths Hospital—appropri- 
ation allotment is available for pur- 
chase of numbering machines and 
other items embraced within class 
1, General Schedule of Supplies 
St. Elizabeths Hospital—two appro- 
priations available for purchase of 
determination as to which will be 
charged will not be questioned by 
accounting officers 
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Purchases— Continued. 

Suits, white duck—Freedmen’s Hos- 
pital—suits for use of internes not con- 
sidered personal furnishings and may 
be purchased - 

Theodolites—acceptance 
lowest bid is not authorized simply be- 
cause make of instrument named in 
lowest bid is unknown and there is a 
possibility of its becoming unservice- 
able, etc. iiinaiiadaeks 

Tractors— Post Office Department appro- 
priations are not available for purchase 
of tractors to haul mail trucks_. 

Trucks— 

Acceptance of other than lowest bid 
authorized upon administrative cer- 
tification that truck of lowest bidder 
had been previously used and found 
unsatisfactory inesiiss 

Acceptance of other than lowest bid 
not authorized—amount allowed _- 

Post Office Department—acceptance 
of other than lowest bid 

Specifications of a particular make of 
truck limit competition and is not 
a compliance with sec. 3709, R. 8. 

Specifications for purchase of trucks 
should show requirements as to 
performance and service conditions 
rather than mechanical eonstruc- 
tion ‘ 

Typewriter ribbons—Agriculture De- 
partment may purchase only from Gen- 
eral Supply Schedule—not in open 
market (nae 

Typewriters, automatic—Commerce De- 
partment may not purchase Hooven 
automatic typewriter at prices in excess 
of those prescribed for standard type- 
writing machines... 

Jnauthorized—naval officer in charge of 
commissary store may not obligate 
Government by purchasing unauthor- 
ized articles for sale 


Q 


Quarters 

Commutation of —dependent parent—act 
of May 26, 1926, validates payments for 
commutation of quarters, heat, and 
light made prior to July 1, 1923, but 
ineffective ,as to payments thereafter 
made 

In kind. (See Compensation, allow- 
ances.) 

Rental allowance 

Dependent mother of naval officer re- 
siding with husband, gainfully em- 
ployed and in receipt of $50 per 
month from a bond, is not depend- 
ent upon her officer son for her 
chief support : 

Dependent parent—act of May 26, 
1926, validates payments made 
prior to July 1, 1923, but ineffective 
as to payments made thereafter... . 
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Quarters—Continued. 
Rental allowance—Continued. 

Marine Corps officer, without de- 
pendents, is not entitled to allow- 
ance while on fleld duty 

Naval officer occupying public quar- 
ters on a rental basis is not entitled 
to allowance.. ated mame 

Termination of assignment—no al- 
lowance accrues to Army officer on 
date his assignment to quarters 
terminates sibel stiches 

Shore patrol—naval officers may not be 
reimbursed in excess of fixed maximum 
allowances for meals and lodging 

Quarters allowance: 

Furlough— 

Army enlisted man not entitled to 
allowance while on furlough 

Retired Army enlisted man on active 
duty is not entitled to allowance 
while on furlough. Sicha ce 

Shore patrol—Navy enlisted men on 
shore patrol are limited to rates fixed by 
Executive order of June 19, 1922 

Sick in hospital—Army enlisted man en- 
titled to, under act of April 15, 1926, 
where in receipt of prior to entrance into 
hospital 


Railroad Labor Board: 
Attorneys—board may not engage serv- 
ices of private attorneys.. 
Rations: 
Commutation of— 
Naval hospital ration has a com- 
muted value of 75 cents per day. 
Sick in hospital 
Officers of Navy and Marine 
Corps on active duty are en- 
titled to subsistence while sick 
in hospital, subject to checkage 
against their accounts 
Retired officers and enlisted men 
of Navy and Marine Corps, not 
on active duty, not entitled to 
subsistence while sick in other 
than naval hospitals 


Real estate: 

Purchases—burial sites—‘‘Indian mon- 
eys, proceeds of labor, Crow Indians 
(support, 1925)"’ is available to purchase 
land for Indian burial sites... . 

Title—National Capital Park Commis- 
sion may purchase land for park pur- 
poses without securing opinion of At- 
torney General as to validity of title 

Reclamation Service 
Condemnation proceedings 

Government may take possession 
immediately after proceeding: in- 
stituted, notwithstanding State 
statute to contrary 

Judgments on land condemned are 
payable from applicable reclama 
tion funds........ eceuseeuseasoucee 


Reclamation Service—Continued. 

Emp!oyees— 

Allowances—employees must be 
charged rent for Government 
quarters furnished, after June 30, 
1926 ie * 

Compensation—maximum per diem 
rate payable to field service em- 
ployees_. 

Regulations relative to holiday pay 
for per diem employ: e: approved 

Purchases—ice for cooling drinking wa- 
ter—purchase authorized 

Refunds of overcollections of water-right 
charges, rentals, etc.—-when refunds 
may be made 

Refunds: 

Head tax—procedure for accounting and 
refunding of head taxes collected by 
transportation companies from immi- 
grants + aie a 

Overcollections of water-right charges, 
rentals, etc.—When Reclamation Serv- 
ice may make refunds aa ail 

Retirement deductions. (See Retire- 
ment.) 

Sales. (See Sales.) 

Regulations: 

Administrative — payments — regulations 
directing a certain action, which in- 
volves obligating public funds, must 
provide that the name and title of the 
officer directing the action be dis- 
closed abttekowh 

Exceptions—exceptions may be made to 
administrative regulations providing 
for per diem in lieu of subsistence 

Statutory—waiver— Veterans’ Bureau di- 
rector may not waive regulations of 
June 4, 1923, in individual cases 

Waiver. (See Regulations, Exceptions.) 

Rent. (See Leases.) 
Rental allowance. (See Quarters.) 
Retirement 

Civilian— 

Compensation on 31st day of month— 
provision requiring forfeiture of 
one day’s pay for one day's un- 


authorized absence on the 3ist day 
of a month is not applicable to 
employee retired on 30th day 

Deductions—Commissioner of Pen- 
sions may exercise judgment in 
making refund of retirement de- 
ductions not exceeding $300 in 
amount. 

Deductions from pay of Government 
Printing Office employees should 
be computed on basic salary, but 
not on any payment made in lieu 
of leave earned but not taken. 

Deductions to be made from salary 
of employee occupying an unclas- 
sified position, where transferred or 
resigned from a classified position 
and immediately reemployed 
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Retirement—Continued. 

Civilian—C ontinued. 

Deductions—refunds of amounts in 
excess of $300 may only be made to 
duly appointed executor of estate 
of deceased employee -__- 

Interest on delayed deductions—em- 
ployees not required to deposit 
interest on deductions refunded to 
cover period they were erroneously 
paid their salary in full............ 

Retention beyond retirement age— 
service regarded as in a de facto 
status—employee may only retain 
compensation already received__... 

Set-off— 

Administrative finding by Post 
Office Department that a for- 
mer employee was responsible 
for damage to public property 
is sufficient to set off........... 

Postal employees—amount in 
retirement fund may be used 
to liquidate former employees’ 
indebtedness to Government, 
but not to liquidate indebted- 
ness to individuals for loss of 
registered mail._............... 

Unpaid salary and retirement 
deductions due a former postal 
employee may not be set off 
against, to satisfy Judgment 
against employee for loss of or- 
I I iisicndatentiertimns 

Foreign Service—oflicer in a nonpay 
status (leave without pay) for a long 
period prior and subsequent to effective 
date of retirement law is entitled to 
a ccctn ciitiantdeniindenounions 

Policemen and firemen’s relief fund— 
Park Police, United States—allow- 
ances—2)4 per cent deduction not to 
be deducted from extra compensation 
allowed members detailed to motor- 
RR RI ein ctmesnncneicoomignng 

Rewards: 

Deserters—immigration inspector is en- 
titled to reward for apprehending and 
delivering Army deserter _....... ieiees, 

Informers’ fees— 

Customs service—payments for in- 
formation furnished as to violations 
of customs laws are not personal 
gratuities but are vested rights. -- . 

Prohibition enforcement—warehouse- 
man not entitled to reward for re- 
porting illicit liquor shipments. - - - 

Roadways: 

Maintenance and repair—appropriation 
for maintenance and repair of Federal- 
aid road on Navajo Reservation may 


not be turned over to State by coopera- - 


tive arrangement ._.........--...---c-- 
Royalties. (See Patents.) 
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St. Elizabeths Hospital: 
Federal prisoners— 

Appropriations of hospital are liable 
for care of insane Federal prisoners 
transferred from a Federal peni- 
tentlery .......«..- 

Pension of insane Federal prisoner 
confined in St. Elizabeths Hospital 
is chargeable with expenses of care. 

Patients—private funds of insane pa- 
tients transferred from St. Elizabeths 
Hospital to Veterans’ Bureau hospi- 
tals —disposition of 

Stationery— 

Appropriation allotment is available 
for purchase of numbering ma 
chines and other items embraced 
within class 1, General Schedule of 
ine aiock cn dcsachontisntnics 

Two appropriations available for 
purchase of—determination of ad- 
ministrative office as to which ap- 
propriation will be charged will not 
be questioned by accounting of- 
ROS éctdinines ib cpnintelnstlndd 


Sales: 

Auctioneer’s fees—method for computing 
fees payable 

Default—cancellation of sale by Govern- 
ment after default of bidder and resale 
of goods bars further recovery from 
SI A cenertstniliGcerdhistretiliitedem aie aciiinls 

Delivery—failure of United States to 
make delivery as agreed entitles pur- 
Re IE 0 cnnicneesbenibeaen 

Proceeds— 

Available only for payment of ex- 
penses as pertain directly to the 
sales, before covering into miscella- 
REL. .wiennnmesamaxmonns 

Veterans’ Bureau—net proceeds of all 
sales to be covered into miscella- 
SN sear 

Public buildings—repurchase of build- 
ings sold may not be accomplished by 
modifying contract of sale—proceeds 
of sale must be covered into miscella- 
SE Se initdedbsuscussceesacenss 

Refunds— 

Buffalo meat sold for use as food— 
refund authorized where found un- 
fit for human consumption........ 

Cancellation of sale by Government 
after default of bidder forfeits right 
of bidder both as to initial deposit 
and interest in the property....... 

Delivery to purchaser of an entirely 
different commodity than that 
purchased entitles purchaser to 
PEE nssnssincsetepeeneseesnt sant 

Failure of United States to make 
delivery as agreed entitles purchas- 
@ to refund ... cccccocccccocecesesce 
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Sales—Continued Page | Seamen —Continued. 


Page 


Refunds—Continued. 

Purchase price, cartage, labor, freight, 
and war tax authorized refunded 
on goods returned to United States 
and accepted — storage 
not authorized refunded 

Purchaser of Government-owned 
buildings entitled to refund of pur- 
chase price where Government 
unable to deliver buildings 

Warranties—Buflalo meat sold for use 
as food—refund authorized where found 
unfit for human consumption 

Seamen: 

Alien— 

Medical treatment—vessel not liable 
for treatment of diseased seaman 
after he had been examined and 
found free of disease upon arrival 
at a United States port 

Relief— 

Canal Zone ports being consider- 
ed foreign ports, alien seamen 
shipping therefrom on Ameri- 
can vessels only entitled to 
relief extended such seamen 
shipping from a foreign port 

Temporary relief may only be 
furnished alien seamen ship- 
ping on American vessels—no 
authority to furnish transpor- 
tation of such seamen to their 
DRIED... . isoniiitideiimaiatidiiinns 

Transportation—temporary relief 
may only be furnished alien seamen 
shipping on American vessels—no 
authority to furnish transporta- 
tion of such seamen to their homes. 

American— 

Discharge— 

Question of whether a seaman 
should be discharged in any 
particular case is not for de- 
termination by accounting of- 
ficers sien 

Relieves vessel from liability for 
wages after discharge, but does 
not affect question of liability 
for care, maintenance, and trans- 
portation to United States - -. _- 

Relief—responsibility for care and 
maintenance at a foreign port and 
return to a port in the United 
States of a seaman becoming ill or 
disabled eae 

Destitute American— transportation — 
alien seaman shipped on an American 
vessel and injured in a foreign port is 
entitled to be returned to the United 
States, but not to his home in a foreign 
CG bis cdi ce dddi dh wivecdicisbevsece 

Disabled American—consular officer 
may refuse to discharge disabled sea- 
man unless owners or operators of 
vessel assume obligation for his care 
and treatment. ................-...--.-. 


charges 


Discharged American— 

Consular officer may refuse to dis- 
charge disabled seaman unless 
owners or operators of vessel assume 
obligation for his care and treat- 
ment . “ . 

Medical treatment—seaman  dis- 
charged by collector of customs at 
Manila and placed in hospital— 
United States liable for treatment 

Primary duty and responsibility for 
care, naintenance, and transporta- 
tien of seaman discharged before a 
consular officer because of injury 
incapacitating him for duty, is that 
of shipowners. 

Set-off. (See Accounting.) 
Shipping Board Emergency Fleet Corpora- 
tion, United States: 

Construction loan fund—moneys consti- 
tuting fund should be kept in the Treas- 
ury in the account established for that 
purpose 

Interest received from funds deposited in 
banks should be covered into miscel- 
laneous receipts...._. wuiedhabbudshans 

Societies. (See Conventions.) 
Standards, Bureau of: 

Student assistants—compensation—posi- 
tion not subject to classification act 
and rate of compensation may not ex- 
ceed $300 per annum 

State Department: 

Employees—subsistence—act of March 
3, 1926, 44 Stat. 179, is not authority for 
a per diem allowance in excess of statu- 
tory limitations—only authority for 
increase of actual expense basis_- 

Passports. (See Foreign Service.) 

Statutory construction: 

Compensation, double—act of May 31, 
1924, 43 Stat. 245, applies only to retired 
officers and enlisted men holding civil 
positions while on inactive duty 

Effective date of statutes— 

Act of March 4, 1925, 43 Stat 1304, is 
not retroactive, relative to the 
installation of telephones in private 


Stat. 1271, is not retrospective— 
effective only from date of act_..._. 
Jurisdiction of General Accounting Office 
—act of June 5, 1924, 43 Stat. 389, amend- 
ing the employees’ compensation act, 
does not deprive General Accounting 
Office of jurisdiction to determine avail- 
ability of appropriations for expendi- 


Interior Department—provision in act 
of March 3, 1925, that chief clerk 
shall be chief executive officer of 
department, does not constitute 
permanent legislation—limited to 
fiscal year 1926 
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Statutory construction—Continued. 
Permanent legislation—Continued. 

Provision contained in an annual 
appropriation act may not be con- 
strued as permanent legislation 
unless intended so by Congress 

Subsistence—act of March 3, 1926, 44 Stat 
179, is not authority for State Depart- 
ment to authorize a per diem allowance 
in excess of statutory limitations—only 
authority for increase of actual expense 
basis 
Storage: 
Garage hire—advance payment for garage 
hire not authorized . ...__- +“ “ 
Sale of surplus supplies—storage chs arges 
not authorized on goods returned to 
United States, in absence of agreement 
Subsistence. (Also see Traveling expenses.) 
Actual expense— 

National Sesquicentennial Exhibition 
Commission may prescribe maxi- 
mum allowances in excess of statu- 
tery lmitetions...............<--.- 

State Department—act of March 3, 
1926, 44 Stat. 179, is not authority 
for a per diem allowance in excess 
of statutory limitations—only 
authority for increase of actual 
ae 

Contract employees are subject to same 
statutory limitations on traveling and 
subsistence expenses as Government 
0, 

Detailed employess—regulations of de- 
partment to which employee belongs 
are applicable when employee is de- 
tailed to duty for another department. 

Duty status—detail on board a vessel for 
duty does not constitute a travel 
BE nctrtwesctinctvacadindeebweaidn 

Field employees— where no » headquarters 
designated, Washington, D. C., is con- 
sidered headquarters............... oud 

Fractional days— 

Absences from official station for 
short periods of a day not falling en- 
tirely between the hours of 8a. m. 
and 6p. m., and under conditions 
creating a presumption of the neces- 
sity for disrupting ordinary arrange- 
ments for subsistence, entitle to 

Departure from station before 8 a. m 
entities to reimbursement, even 
though absence is only for eight 
Ns cidenuitibiiernintinniitt 

Employee ope rating for short pe riods 
of day between hours of 8 a. m. and 
6 p. m. from designated post of 
duty not entitled w reimburse- 
ment. 
sidered ‘ ‘. 

Evidence of necessity for daily de- 
parture from station on automobile 
trips prior tos a. m., and return after 
6p. m., must be shown to entitle 
toreimbursement for meals. ......- 


Adverse court decision con- 
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Subsistence —Continued. 
Fractional days—Continued. 

Immigration Service employee is en- 
titled to fractional per diem for ab- 
sence from midnight to 3.30 a. m., 
where absence forms part (end) of a 
longer period of time..............-. 
Officers and employees absent from 
headquarters for a part of a day be- 
tween the hours of 8 a. m. and 6 

Pp. m. are not entitled to reimburse- 
ee 
Reclamation Service employee de- 
parting from his headquarters be- 

fore 6 a. m. and returning thereto 

after 6 p. m. entitled to reimburse- 
ment for meals 


Headquarters— 

Designation of post of duty of field 
employee by Commissioner of In- 
ternal Revenue not conclusive on 
General Accounting Office......... 

Facts indicating a permanent change 
of station bar payment of a per 
Gia nttenadadetnehibicdecdncin 

Indian Service field employee with 
no headquarters designation not en- 
titled to per diem while on duty in 
Washington, D. C 

Internal Revenue agent ordered to 
proceed to another station to discuss 
conditions of work there prior to 
assuming charge not entitled to 
reimbursement of expenses after 
arrival at new station 


Gaus 


Internal Revenue employees—iimited per 
diem rates by special act do not bar 
actual expense basis ................... 

Maximum—employee on a per diem in 
lieu of actual expense basis is not en- 
titled to any additional allowance..._. 

Naval enlisted men on shore patrol are 
limited to rates fixed by Executive 
order of June 19, 1922 


Naval officers on shore patrol may not be 
reimbursed in excess of fixed maximum 
allowances for meals and lodging_-. 

Panama Canal employees—appropria- 
tions of canal do not preclude the allow- 
ance of actual expenses when no per 
diem allowance has been prescribed 

Per diem in lieu of 

Maximum—employee on a per diem 
in lieu of actual expense basis is not 
entitled to any additional allow- 


GREP. cxeseneeresreppnenseéeeeseunees 
National Sesquicentennial Exhibi- 
tion Commission may prescribe 


maximum allowances in excess of 
statutory limitations. 

Payment of is not dependent upon 
necessity of incurring expenses if 
employee is in a bona fide travel 
status 
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Bubsistence—Continued. 
Per diem in lieu of—Continued. 

State Department—act of March 3, 

1926, 44 Stat. 179, is not authority 

for a per diem allowance in excess 


of statutory limitations—only au- 
‘ thority for increase of actual expense 
basis sliannigtita ones 

Rations. (See Rations.) 


Regulations—ad ministrative—exceptions 
may be made to administrative regula- 
tions providing for per diem in lieu of 
subsistence 

Sick in hospital 

Army civilian employee on duty in 
Canal Zone admitted to Panama 
Canal hospital upon request of mil- 
itary authority—subsistence paya- 
ble from appropriations for subsist- 
ence of Army-.._...- 

Army enlisted men, retired 
ence not chargeable to appropria- 
tions of Veterans’ Bureau 

Commuted value of a naval hospits il 
ration is 75 cents per day ; 

Employees’ Compensation Commis- 


subsist- 


sion beneficiaries are entitled to sub- 
sistence while sick in hospital at 
Canal Zone il 

Officers of Navy and Marine c ‘orps 
on active duty are entitled to sub- 
sistence while sick in hospital, sub- 
ject to checkage against their ac- 
counts... ....- an 

Panama Canal employees who are 
civilian employees of Army are not 
entitled to subsistence at Govern- 
ment expense 

Retired officers and enlisted men n of 
Navy and Marine Corps, not on 


a 


active duty, not entitled to sub- 
| sistence while sick in other than 
i naval hospitals ce = 


Temporary duty—written and verbal in- 
structions considered together as au- 
ee ieindels 

Washington—Indian Service field em- 

{ ployee with no headquarters designa- 

tion is not entitled to per diem while 
on duty in Washington, D. C 
Witnesses. (See Witnesses.) 

Subsistence allowance: 

Dependent mother of naval officer resid- 
ing with husband, gainfully employed 
and in receipt of $50 per month from a 
bond, is not dependent upon her officer 
son for her chief support saa 

Dependent parent—act of May 26, 1926, 
validates payments made prior to July 
1, 1923, but ineffective as to payments 
thereafter made 

Furlough 

‘ active duty is not entitled to allowance 

while on furlough 
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retired Army enlisted man on 


—73 
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Naval enlisted men on duty in Republic 
of Panama are entitled to same rate as 
prescribed for men on duty in South 
America 

Shore patrol 

Naval enlisted men on shore patrol 
are limited to rates fixed by Execu- 
tive order of June 19, 1922 

Naval officers may not be reimbur sed 


in excess of fixed maximum allow- 
ances for meals and lodging 

Sick in hospital—Army enlisted man 

entitled to, under act of April 15, 1926, 

where in receipt of prior toentrance into 


hospital... 


Tox: 

Draw back—judgments of Court of Claims 
on account of allowances or drawbacks 
are for certification to Congress for an 
appropriation as a private claim. 

Head—Immigration Bureau—procedure 
for accounting and refunding of head 
taxes collected by transportation com- 


panies from immigrants 
State— 
Auto licepse—United States not 


liable for, for own machines 

Fees charged United States for issu- 
ing of water appropriation certifi- 
cates, not objectionable as a State 
tax. 

Gasoline—U nited States n may pay tax 
when included in purchase price— 
right of vendor not affected because 
of fact that United States 
apply to State for refund of tax 

Telegraph: 
Service between departments—advances 
to Signal Corps of Army of funds for 


may 


transmitting messages— procedure 
Telephones: 
Interior Department switchboard—dis- 


position of funds received from other 


establishments for common use of 
switchboard. 
Private residences—Veterans’ Bureau 


physician may not have until author- 
ized by regulations of director, in 
cordance with act of March 4, 1925 

Rates—increase in rates based on an 
interlocutory injunction of a United 
States district court does not obligate 
Government to pay increase, in absence 
of provision in contract 

derived 


ac- 


Receipts as commissions on 
collections from public telephone sta- 
tions must be deposited to miscel 


laneous receipts 

Service between departments—advances 
to Signal Corps of Army of funds for 
transmitting messages—procedure 


Page 


402 


518 . 


759 


970 


lll 


179 


413 


1022 


1041 


M4 


515 


1041 





1132 


Torts. 









(See Damages.) 
Transportation. (Also see Traveling ex- 
penses.) 
Transportation: 


Automobile and household effects of cus- 
toms officers—excess weight—basis for 
determining freight charges............ 

Bill of lading—carrier entitled to payment 
for transportation furnished on Gov- 
ernment bill of lading, though charge 
raised against employee for illegal use_- 

Dependents of Army officer on change of 
station—dependents may be trans- 
ported at any time prior to officer’s 
detachment from new station......... 

Dependents of Army officer changing 
station from Canal Zone to New York 
City—no reimbursement for travel 
performed by commercial liner when 
Government transport was available: - 

Dependents of a Coast and Geodetic 
Survey officer traveling from an over- 
seas station to the United States—what 
entitled to jisinle eis 

Dependents of Foreign Service officer on 
change of station—wife acquired while 
on a leave of absence in the United 
States—entitled to transportation to 
new station.... os leete io ahsapeies 

Dependents of naval officer on change of 
station—additional transportation may 
not be furnished wife of officer after 
accepted transportation has been per- 
formed -. piicasebasacenents ; 5 

Goods lost or damaged in transit—ocean 
carrier may not contract against lia- 
bility for loss resulting from unsea- 
worthiness of a vessel—liable for any 
damage to public property-- 

Household effects— 

Coast and Geodetic Survey officer— 
cost of removal of effects from 
storage to residence at new duty 
station, reimbursable. eae 

Lighthouse Service employees not 
entitled to, on change of station... 

Naval officer is not entitled to reim- 
bursement for, on change of station, 
based on written authority after 
effects have been shipped __- “a 

Household effects and automobile of cus- 
toms officers—excess weight 
determining freight charges. - 

Mails— 

Appropriations chargeable with 
transportation of mails, to insular 


basis for 


possessions of United States ---._- 209, 


Claim of carrier for additional com- 
pensation based on rendition of a 
higher class of service 

Rural route contracts— 

Additional regular service on star 
routes may not be required 
without payment and must be 
authorized in advance by Post- 

master General 
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Transportation—Continued 


Traveling expenses. 
and Transportation.) 
Traveling expenses 


SUBJECT INDEX 


Mails—Cont inued. 
Rural! route contracts—Continued. 

Claims for additional temporary 
service rendered on a star route 
must be settled in the General 
Accounting Office............. 
Tractors—post office appropriations 
are not available for purchase of 
tractors to haul mail trucks........ 
Rates—recovery of excess rates by set-off— 
United States is not restricted to filing 
of a reparation claim with proof of dam- 
age as required of commercial shippers 
to recover excess—may set off against 
other amounts due carrier............- 
Requests—Coast and Geodetic Survey 
officer traveling from an overseas sta- 
tion to the United States 
titled to tall 
Route. (See Traveling expenses.) 

Seamen. (See Seamen.) 
Seatravel. (See Traveling expenses.) 


what en- 


Travel allowance: 


Discharge for personal convenience— 
Naval enlisted man discharged at own 
request is discharged by way of favor 
and is not entitled to allowance ae 

Waiver—Navy enlisted man—failure of 
department to cancel waiver because of 
ineflectiveness does not bar enlisted 
man from right to allowance..........- 


(Also see Subsistence 


Advance of funds—disbursing officer ad- 
vancing funds is liable until funds so 
advanced are properly accounted for... 

Air travel—Army officers on aerial duty 
with Forest Service are only entitled to 
same travel allowances they would be 
entitled to for travel in connection with 
military duty aie tinct 

Attendants for Navy enlisted men dis- 
charged because of insanity—expenses 
to hospital authorized 

Automobile hire. (See Vehicles.) 

Baggage 

Interstate Commission 
employee is entitled to reimburse- 
ment for, where carried extra heavy 
baggage including official papers 
and typewriter... 





Commerce 


Naval officer not entitled to reim- 
bursement for excess personal bag- 
gage carried by him secemniainalial 

Blanket travel orders—authorized only 
in exceptional cases—requirements.-... 
Changes in headquarters of employees 
under circumstances constituting a 
discharge and reappointment do not 
entitle to traveling expenses << 
Conferences—Federal Power Commis- 
sion—attendance of employee of, at 
World Power Conference at Basle, 
Switzerland, is not in contravention of 
act of June 26, 1912, 37 Stat. 184 
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Traveling expenses—C ontinued. Page | Traveling expenses—Continued. Page 


Contract employees are subject to same 
statutory limitations on traveling and 
subsistence expenses as Government 
employees 

Conventions. (See Conventions.) 

Duty station—Coast Guard officer au- 
thorized to move from place to place 
within own district is not entitled to 
mileage—only to actual expenses... .-... 

Duty status—Army officer traveling on 
Government-owned vessels is only en- 
titled to reimbursement of actual 
expenses and not to mileage 

Entertainments—act of June 7, 1924, 43 
Stat. 491, not available for entertaining 
foreign officials while making arrange- 
ments for around-the-world flight 

First duty station— 

Changes in headquarters of employ- 
ees under circumstances constitut- 
ing a discharge and reappointment 
do not entitle to traveling expenses - 

Coast and Geodetic Survey employ- 
ees may be allowed traveling ex- 
penses from their homes to their 
places of employment, under con- 
tract of employment............. . 

Employee appointed at home not 
entitled to expenses incurred in re- 
porting to designated headquarters 
or first duty station 

Employees assigned to field positions 
upon discontinuance of Washing- 
ton office are not entitled to travel- 
ing expenses thereto. 

Indian Service teacher whose position 
was abolished is not entitled to ex- 
penses in going to a new position - . 

Veterans’ Bureau employee relieved 
from duty at one station and as- 
signed to similar duty at another 
station is not entitled to reimburse- 
ment of traveling expenses......... 

Fiscal year— 

Travel ordered in one fiscal year but 
not begun until succeeding fiscal 
year is chargeable to appropriatior 
for new fiscal year 

Year chargeable with cost of trans- 
portation where travel extends over 
portions of two fiscal years and Is 
covered by two transportation re- 
quests. 

Fractional days. (See Subsistence.) 

General travel orders—authorized only in 
exceptional cases—requirements 

Government-owned vessels—Army offi- 
cer traveling on, is only entitled to re- 
imbursement of actual expenses and not 
to mileage -- 

Indians—fund - Indian moneys, proceeds 
of labor, Winnebago Agency,”’ is avail- 
able for, when properly authorized... 


Joint— 

Army enlisted men—two using an 
automobile belonging to one en- 
titles owner to reimbursement of 
actual expenses_................... 

Employee accompanied by wife may 
be reimbursed only for one-half the 
cost of gasoline and ofl consumed in 
his machine 

National Guard members—use of fed- 
erally owned automobile to attend na- 
tional rifle match does not entitle to 
reimbursement for gasoline, oil, etc., 
consumed... .- aces 

New appointment. (See Traveling ex- 
penses, First duty station.) 

Oaths—automobile identification tag— 
fee for acknowledging an affidavit to 
secure a State tag not a necessary ex- 


Outside the limits of the United States in 
North America—duty status does not 
entitle to reimbursement for sub- 
sistence 

Post Office Department employees—ap- 
propriation ‘* Miscellaneous items, first 
and second class post offices,” may be 
used for payment of traveling expenses 
of officers of office of First Assistant 
Postmaster, General during fiscal year 
SR whtidedeatinedanas in elnaton ie 

President’s Committee on Outdoor 
Recreation—no authority for payment 
of expenses of coordinating commission 
on national parks and national forests __ 

Pullman accommodations— N aval officers 
in mileage status not entitled to Pull- 
man or stateroom accommodations in 
addition to mileage allowance_..._..._- 

Route—Coast and Geodetic Survey offi- 
cer traveling from an oversea station to 
United States—what entitled to 

Sea travel—Army officer changing sta- 
tion from Canal Zone to New York 
City—reimbursement entitled to where 
travel was performed by commercial 
liner when Government transport was 
available 

Staterooms—Naval officers in mileage 
status not entitled to Pullman or state- 
room accommodations in addition to 
mileage allowance 

Subsistence. (See Subsistence.) 

Taxicab hire—Interstate Commerce Com- 
mission employee is entitled to reim- 
bursement for, where carried extra 
heavy baggage including official papers 
and typewriter. anes 

Transfer. (See Trav ling expenses, | First 
duty station.) 

Vaccination—expense of, is a personal ex- 
pense and not payable from public 
IIe Sg wet innit ovaccciencdecesssonses 

Witnesses. (See Witnesses.) 
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Trust funds: 

Accounting—moneys received by a Gov- 
ernment officer as such, must be ac- 
counted for, whether of a private or 
NS GRINIEE no cnbocacceemesosners 

Indian moneys, proceeds of labor—reve- 
nues derived from interest on tribal 
funds may not be credited to “Indian 
moneys, proceeds of labor,” after June 

Limitations on expenditures—moneys de- 
rived from Red River oil operations are 
subject to same general limitations as 
expenditures from ordinary appropria- 
CER... w cdceucesevasssssesnewssepaeesenn 


U 
Uniforms. (See Gratuities.) 


Vv 
Vaccination: 

Expense of, is a personal expense and not 
payable from public funds even though 
employee be in a travel status......... 

Vehieles: 

Automobiles seized and forfeited to the 
United States. (See Internal Rev- 
enue.) 

Automobiles— 

Hire of by prohibition enforcement 
officers not authorized prior to fiscal 
year 1927. ...-- (wep octinguens 

Hire of for use by an employee in or 
about his official station, whether 
for a continuous period with a 
driver, or for any period without a 
driver, not authorized _. a 

Round trip—Forest Service employee 
hiring his machine at fixed rate per 
mile for round trip is entitled to 
payment for return trip notwith- 
standing nothing was hauled on 
IS. cntiintonmemeemenees 

Use of own— 

Army enlisted men—two using 
one machine entitles owner to 
reimbursement of actual ex- 
penses. 


Employee accompanied by wife 
on official business may be 
reimbursed only for one-half 
the cost of gasoline and oil con- 
sumed in his machine._......_. 

Passenger-carrying—star route service— 
exorbitant bids authorize direct service 
but not the purchase of passenger- 
CUNNING BNI i ciiccienivmicownes 

Veterans’ Bureau: 
Adjusted compensation— 
Application— 

Death of veteran after mailing of 
completed application, but be- 
fore receipt by War Depart- 
ment, not considered a valid 
application to entitle to benefits 
i nictieiecestmornceebeins 
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Adjusted compensation—Continued. 
Application—Continued. 
Filing of uncompleted applica- 


428 tion of veteran, after his death, 
does not entitle to benefits of 
act 





Loss of application that was re- 

turned to veteran for an un- 
839 known correction and veteran 

had died since original filing— 

no presumption that applica- 

tion was a valid one to warrant 

issuing of certificate......... — 
283 Beneficiaries— 

Any person may be designated 
by veteran, whether a relative 
or not, and such person may 
not waive payment._.......... 

Designation of parents by vet- 
eran, who are living together 
as husband and wife, may be 
considered as designation of a 
beneficiary within meaning of 

802 act — =e 

Misstatementin application as to 
correct name of beneficiary, 
or the relationship to veteran, 
does not defeat payment to 
beneficiary if he can be properly 
identified ; oaks 

Payment should be made to 

793 estate of veteran where there is 
doubt as to correct beneficiary. 

Remarriage of widow defeats her 
rights as a “dependent” and 
bars her from receiving com- 

183 pensation, even though her 
second husband be dead 

Sister slightly older than veteran 
brother may not be considered 
as standing in loco parentis and 


not entitled to adjusted service 

1029 credit eeeaee casas 
Widow who remarried prior to 

receipt, collection, or negotia- 

tion of check for payment of 

adjusted service credit not en- 

578 titled to minds ey ims 
Estate of beneficiary entitled to 

amount due under a certificate, 

where beneficiary died subsequent 

to veteran but prior to receiving 

110 payment. ; 
Overpayments—recovery of overpay- 

ments under adjusted compensa- 

tion act not barred or excused by 

612 World War veterans’ act oan 
Burial expenses. (See Burial expenses.) 
Director—jurisdiction—director’s deter- 

mination of claim for loss of wages of 

beneficiary not conclusive on General 
Accounting Office 


Disability compensation— 
Conclusive presumption of soundness 
upon entrance into the service— 
165 when applicable......cccccccccce 51, 799 


Page 


165 


465 


651 


460 


651 


651 


876 


431 


667 


59 


Bo 
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Veterans’ Bureau—Continued. 
Disability compensation—Continued. 
Conviction of crime does not bar 
compensation if separation from 
service is not due to such convic- 


Discontinuance—effective date for 
discontinuance of compensation 
payments under prior awards deter- 
mined upon review to have been 
WII sw a secicnscusesdhavdwacsutl 

Insane beneficiaries—effective date of 
adjustment of compensation... . 

Employees— 

Classification— 

Average provision need not be 
maintained in field service, nor 
must persons be appointed to 
minimum salary rate of grade 
to which positions are allocated - 

Employee transferred from a field- 
service position to a position in 
the central office must be trans- 
ferred at the minimum salary 
rate of the grade._........--.-. 

Limitation of classification act 
to field service of Veterans’ 
I i sai dhiwiaee aie 

Per diem rates of pay for consult- 
ants, field experts, etc., may be 
fixed under classification act as 
I oh cccndenseacennone’ 

Part-time—director has authority to 
employ personal services on a part- 
time basis—compensation payable 

Hospitals—contract hospitals may not 
charge rates in excess of those charged 
the general public. ..........--..------ 

Insurance— 

Awards in course of payment 
defined 

Beneficiaries— 

Administration letters by com- 
petent court not to be ques- 
tioned 

Administration—procedure when 
letters denied by court. sl 

Attempt to change designated 
beneficiary to one not within 
the permitted class—effect of_. 

Divorce granted wife of insured 
prior to passage of act of August 
9, 1921, removed her from the 
permitted class of beneficiaries 
for insurance purposes. -----.-. 

Insured may revoke prior desig 
nation of beneficiary without 
naming a new beneficiary— 
proceeds of policy go to estate 
of insured upon maturity ____.-. 

Removal of last-designated bene- 
ficiary from the permitted class 
prior to death of insured does 
not have effect of reviving an 
original designation... --- berate 

Where policy contained no de- 
signation of beneficiary in the 
permitted class payments there- 
under should be made to estate 
SE icetncnstacedecdnesce 
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857 


788 


961 


302 


302 


989 


924 


249 


501 


901 


501 


Page | Veterans’ Bureau—Continued. 


Insurance—Continued. 
Cancellation—effective date of can- 
cellation—effect of bureau regula- 
tions of September 29, 1919._..._... 
Contestability—letter mailed by 
bureau within six months of date 
of reinstatement is sufficient contest. 
Estates of decedents— 

Insurance may be paid to exec- 
utor named in will probated 
in State where deceased left 
property even though not last 
Gan cose ie icssewe 

Insurance not required to be paid 
to an administrator appointed 
in District of Columbia solely 
for purpose of making claim, 
where the domicile of the in- 
sured is elsewhere _ ...--- Recdiiads 

Judgments for face value of policy, 
but not for costs, are payable from 
Veterans’ Bureau appropriation... 

Limitation on filing of applications 
for reinstatement of lapsed or can- 
CE I is 5 sbi itcseinccc 

Payments to estate of insured—ad- 
ministration of estate by court ac- 
cepted without question of domicile. 

Premiums deducted from pay of 
Navy enlisted man pursuant to a 
record allotment should be paid to 
Veterans’ Bureau even though 
policy not forwarded to man until 
after withdrawal of allotment.____- 

Premium payments by persons in the 
active military or naval service— 
regulations relative to... 

Reinstatement— 

Delay of bureau in collecting on 
veteran’s check until after ac- 
count at bank closed, and 
policy matured, does not void 
application for reinstatement. 

Disease not service connected 
bars reinstatement __.......... 

Evidence of premium deductions 
from Army pay and unsigned 
application sufficient to warrant 
consideration of application for 
reinstatement... . .......<..<0-- 

Lapsed or canceled insurance 
may be reinstated where all 
conditions have been met, ex- 
cept that of payment of back 
premiums with interest... .... 

Letter containing application and 
premiums returned by postal 
authorities for postage, but 
later forwarded subsequent to 
veteran’s death, does not bar 
velmetatement . ...........2<ese 

Regulation requiring showing of 
good health prior to reinstate- 
ment may not be waived by 
later regulation promulgated 
subsequent to death of veteran. 

When effected.................-- 
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Page 


864 


508 


842 


S42 


635 


434 


933 


895 
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Veterans’ Bureau—Continued. 
Insurance— Continued. 

Reserve Corps officers of Army as- 
signed to “‘active duty for more 
than 15 days in accordance with 
law” are entitled to............-.. 

Loss of wages— 

Director’s determination of claim for 
loss of wages of beneficiary not con- 
cdlusive on General Accounting 


Failure of veteran to return to former 
position after discharge from hos- 
pital does not necessarily defeat 
right to reimbursement for loss of 
DR da citentth hist di dtienneses 

Reimbursement for, may not be com- 
puted on a piecework or average 
basis for period subsequent to June 
4, 1923... > 

Veteran who terminated employ- 
ment for purpose of undergoing 
hospitalization is entitled to reim- 
bursement, notwithstanding he 
failed to return to position upon 
discharge from hospital .......... 

Medical treatment. (See Medical treat- 
ment.) 

Public Health Service Reserve officers 
relieved from active duty at Veterans’ 
Bureau and continued as civilian em- 
ployees are not entitled to pay and 
allowances as Public Health Service 


Telephones in private residences—medic al 
officer may not have telephone until 
authorized by regulations of director, 


in accordance with act of March 
Trainees— 
Allowances— 

Minor child living with its 
mother in France, who is di- 
vorced from trainee, is not 
entitled to allowance unless 
facts show actual dependency. 

Recovery of overpayments of al- 
lowances paid concurrently 
with the receipt of a pension, 
contrary to law, may be waived 
by the director ie 

Training—trainee not entitled to 
training when did not have a serv- 
ice connected disability, notwith- 
standing authorized through error_. 

Witnesses—compensation—director has 
authority to fix per diem rates of pay for 
expert witnesses without regard to 
classification act 

Virgin Islands: 

Appropriations—indefinite amount ap- 
propriated by act of February 11, 1925, 
43 Stat. 863, even though contingent 
upon amount of local revenues col- 
lected, is limited to fiscal year 1926... 

Public officer—chief clerk of department 
of agriculture, commerce, and labor, 
office of, is a public office and can only 
be held by an American citizen 


59 
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Page | Vouchers: 


Certification—public service corpora- 
tions—certification required of payee 
for purchases and services rendered 
other than personal 

Forms—Comptroller General shall pre- 
scribe voucher forms for rendering of 
accounts against United States. 


w 
War Department: 

Muscle Shoals—proceeds from sale of 
electric power must be covered into 
miscellaneous receipts 

Water: 

Drinking— 

Rules for purchase of drinking water 
under appropriations not specifi- 
cally providing therefor 

United States not obliged to furnish 
to employees not entitled to subsist- 
ence, or for office use ol 

Rates—evidence necessary to accompany 
vouchers covering increase in rates.... 


Witnesses: 
Commissioners, United States— 

Fees witnesses are entitled to, under 

act of April 26, 44 Stat. 323, 

when attending hearings.........- 
Subsistence expenses witnesses are 
entitled to, under act of April 26, 

1926, 44 Stat. 323, when attending 

hearings. ........-. 


Courts, United States— 

Fees witnesses are entitled to, under 
act of April 26, 1926, 44 Stat. 323... 

National bank examiners attending 
court as witnesses in cases which 
arise out of their investigations— 
expenses are payable from special 
fund “Salaries and expenses, 
national bank examiners”’ 

Subsistence expenses witnesses are 
entitled to, under act of April 26, 
OE 


Land Office hearings—subsistence—wit- 
nesses are entitled to per diem under 
same circumstances and conditions as 
witnesses attending United States 
courts and hearings before United 
States commissioners ........ 

Internal revenue hearings—contracts for 
hire, including reimbursement for 
traveling expenses, may be made with 
witnesses to attend hearings 

Veterans’ Bureau hearings—director has 
authority to fix per diem rates of pay 
for expert witnesses without regard to 
classification act 


1926, 


Words and phrases: 
“Acts of God”—constant and heavy 
rains are not classed as, ordinarily 
“ Acts of God’”’—unusual drought is... ._- 
American seaman—alien seaman signed 
on an American vessel in a port of the 
United States is 


Page 


677 
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Words and phrases—Continued. 


Application, valid—death of World War 
veteran after mailing of completed 
application for bonus, but before receipt 
by War Department—application not 
considered valid. 

Application, v valid—uncompleted appli- 
cation is not-.- 

Beneficiaries of Public Health Service— 
Mississippi River Commission em- 
ployees are, under act of March 3, 1919_. 

Board measure feet—square feet does not 
mean.-- nea 

Civilian service—service as an atte nda ant 
in the Public Health Service is 

Commissioned officer—an Army ° field 
clerk is not 

Departmental service—as distinguishe “d 
from field service 

Dependent—remarried widow of Ww orld 
War veteran is not dependent under 
adjusted compensation act 

Dependent child—minor child living 
with its mother in France, who is 
divorced from Veterans’ Bureau 
trainee, must show actual dependency 
to be entitled to support allowance. -.. 

Dependent relative—stepmother is, with- 
in meaning of act authorizing payment 
of six months’ death gratuity 

Diplomatic officer—a member of the 
American Commission of Inquiry into 
Extraterritoriality in China is 

Discharged by way of favor—Navy en- 
listed man discharged at own request 


Discharged for the convenience of the 
Government—Navy enlisted man dis- 
charged at own request is not 

Enlisted men of the Regular Coast 
Guard—enlisted men serving in special 
temporary enlistinents are é 

Executive department or Government 
establishment—oflice of register of wills 
of District of Columbia is not 

Field duty—duty with landing force to 
protect iniernational settlement at 
Shanghai, China, against warring Chi- 
nese factions is 

Field service—as distinguished from de- 
partmental service 

Foreign ports—ports in the Canal Zone 


Government est sblishmer snt—office of 
register of wills of District of Columbia 
is not i a 

Gratuities—payments ‘te informe ation 
furnished as to violations of customs 
laws are not personal gratuities -- 

Gymnasium and athletic supplies— 
medals to be awarded winners of 
athletic events are not........ antetaeee: 


O 
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In course of payment—phrase defined in 
connection with Veterans’ Bureau in- 
surance awards. -. 

Internal Revenue employees—prohibi- 
tion agents and inspectors are - - 

In the service of the ship--member of the 
crew of a Coast and Geodetic Survey 
vessel while on an authorized shore 
liberty is in the service of the ship 

Loco parentis—sister slightly older than 
veteran brother who together main- 
tained a common household may not 
be considered as standing in loco par- 
entis 


Officers in the naval service—midship- 
men of the Naval Academy are not. .--. 

One plain suit of clothes—what consti- 
tutes, for furnishing Federal prisoners 
discharged from State prisons_-_..----. 

Permitted class of Government insurance 
beneficiaries—fiancee is not within the 
RO iccncacmmntievianninins 


Personal service—furnishing of blood in a 
blood transfusion operation is a per- 
sonal service. __- 658, 888 

Public office—office of chief clerk of de- 
partinent of agriculture, commerce, and 
labor of Virgin Islands is....-.-.- adi 

Reasonable medical, surgical, and hos- 
pital services and supplies—does not 
include furnishing of artificial eyes, 
arms, or other prosthetic appliances - - 

Res judicata—applicable to claim prose- 
cuted in court and no appeal from ad- 
verse judgment 

Seamen—ship keepers and deck hi ands of 
Mississippi River Commission em- 
ployed on quarter boats are 

Secular days—are construed to to mean 
“working days”’ for contract purposes. 

Shipwreck or other marine disaster—an 
airship or airplane wreck is not 

Square feet—board measure feet does not 
mean 

Standard typewriting machine—Hooven 
automatic typewriter is 

Stationery—includes generally all articles 
under that head in class 1, General 
Schedule of Supplies 

Veterans—tretired enlisted men of Army 
are not... 

Working days—does not inc lude Sundays 
and holidays 


Working days—“secular days’’ are con- 
strued to mean, for contract purposes... 
Year—National Guard drill pay com- 
puted on number of drills attended 
means calendar year and not fiscal year. 
World War adjusted compensation. (See 
Veterans’ Bureau.) 





